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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, AND IN THE 
STATE COURTS OF LAST RESORT. 


LIFE 


NEW YORK LIFE INS. CO. v. PATER. 
(Circuit Court of Appeals, sone Circuit. March 26, 1927.) 
No. , 
17 Federal Reporter (2d) 963. 


1. INSURANCE—“SUICIDE” AND “SELF-DESTRUCTION”, AS USED IN 
LIFE POLICY, HELD SYNONYMOUS, MEANING INTENDED VOL- 
UNTARY TAKING OF ONE’S OWN LIFE. 


“Suicide,” as used in life insurance policy, and “self-destruction,” are legally 
synonymous words; both meaning intended voluntary taking of one’s own life. 


(For other cases, see Insurance, Dec. Dig. § 445[1].) 
In Error to the District Court of the United States for the District of Indiana. 


Action by Mary Pater against the New York Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 


Defendant in error was beneficiary of two life insurance policies on her hus- 
band’s life, issued October 2, 1921, by plaintiff in error, one for $3,000 and the other 
for $2,000, otherwise alike, containing these clauses: 


“Double Indemnity—Double the face of this policy upon receipt of due proof 
that the death of the insured resulted directly and independently of all other causes 
from bodily injury effected solely through external, violent, and accidental cause, and 
that such death occurred within 60 days after sustaining such injury.” 


“Self-Destruction—In event of self-destruction during the first two insurance 
years, whether the insured be sane or insane, the insurance under this policy shall 


be a sum equal to the premiums thereon which have been paid to and received by 
the company and no more. 


Insured died September 20, 1923, immediately following a knife stab which 
penetrated his heart. The complaint alleges he came to his death wholly through 
external (violent, and accidental cause, from which his death resulted directly and 
independently of all other causes, and that by the terms of the policies defendant in 
error was entitled to recover double their face. 

he answer makes a general denial, and sets up in defense the self-destruction 
clause of the policies, alleging the death was caused by self-destruction within two 
years from date of issuance of policies, and denies right of recovery for sum greater 
than premiums paid, with interest and costs to date. Verdict and judgment were 
for defendant in error for double the face of the policies and interest. 

Frank E. Gavin, of Indianapolis, Ind., for plaintiff in error. 

Frank H. Hatfield, of Evansville, Ind., for defendant in error. 

Before Alschuler, Evans, and Anderson, Circuit Judges. 

ALscHULER, Circuit Judge (after stating the facts as above). For plaintiff in 
error it is first contended that the evidence affirmatively and conclusively shows that 
insured came to his death through self- destruction, and that therefore recovery on 
the policies could not be had except for premiums paid. About the time of the 
bringing of the suit herein, defendant in error brought suit upon another policy of 
the same deceased, which provided for payment where death results wholly from 
accidental means, not including ‘ ‘suicide, sane or insane.” In that suit she secured 
judgment, from which a writ of error was prosecuted to this court, and the judgment 
was affirmed. Missouri State Life Ins. Co. v. Pater, 15 F. (2d) 737. 
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[1] “Suicide,” as used in that policy, and “self-destruction,” as employed in the 
policies here, are legally synonymous words. Conn. Mut. Life Ins. Co. v. Akens, 150 
U. S. 468, 14 S. Ct. 155, 37 L. Ed. 1148. Both mean an intended voluntary taking 
of one’s own life. There, as here, one issue was whether the death resulted wholly 
from accidental means or from suicide. Upon this issue the evidence in the other 
case was very similar to that which the record here discloses; and if we there reached 
the proper conclusion thereon we must here find likewise. The quite inevitable varia- 
tion as to some of the details in the two records are manifestly not such as would 
warrant here a different result. We said there, in substance, that while there was 
evidence strongly tending toward the conclusion of suicide, there was other evidence 
which fairly tended to indicate that the fatal blow was unintentionally and accidentally 
administered, and that the question was for the jury, whose verdict thereon we must 
accept. Without again reviewing the facts, we reach here the same conclusion upon 
that issue. 


It is complained that the court improperly excluded from the evidence copy of 
a letter sent by a creditor, a very short time before the death, to the hardware 
concern which deceased was managing for his wife and wife’s mother, demanding 
payment of a past-due merchandise account. Assuming this to have been competent, 
the witness who produced it testified to a conversation with deceased, relating sub- 
stantially the contents of the letter. The undisputed fact being thus before the jury, 
no harm came from excluding the copy. 

It is complained that the court improperly charged that, where the death appears 
to have been caused solely by external, violent means, it will be presumed it was 
accidental, rather than suicidal, unless, from a preponderance of the evidence, the 
jury is satisfied it resulted from intentional self-destruction. While, in general, such 
charge is unobjectionable (14 R. C. L. p. 1235, et seq.; 5 Joyce on Ins. [2d Ed.] §§ 
2865, 3773; Standard Life, etc., v. Thornton [C. C. A.] 100 F. 582, 49 L. R. A. 116; 
U. S. Fid. & Guar. v. Blum [C. C. A.] 270 F. 946, 957), the contention is that under 
the particular facts here appearing no presumption arises as to whether the death was 
accidental or suicidal. While the facts may suggest suicide, no one saw the blow 
administered, although it may be conceded that under all the facts there is no room 
for doubt that it was self-inflicted. But such) are the surrounding circumstances that 
we cannot say, as under some exceptional circumstances it has been said, that it was 
error to charge that if death resulted wholly from outside violent means, it will be 
presumed to be accidental rather than from suicide. 


However, the charge as a whole would scarcely have misguided the jury in this 
regard. Immediately following the above-mentioned part is the explanatory clause, 
“that the law is that there is no presumption that one will violently take his own 
life.” The charge further stated that plaintiff alleged accidental death, which must 
be proved by preponderance of the evidence, and defendant alleged suicide, which 
likewise required a preponderance of the evidence to establish it; that neither suicide 
nor accident will be presumed, but that one is presumed to intend the usual conse- 
quences of his voluntary acts, and reiterating that, “as stated to you before, the burden 
is upon the plaintiff to prove it was accidental death.” At request of plaintiff in 
error the court also charged: “Surmise or guess or conjecture may not be relied 
upon by the jury to take the place of or supply the lack of evidence as to the reason 
why Ralph Pater, the insured, did not alter the course of his strike and prevent the 
knife from entering his body.” Under all the circumstances, we cannot condemn 
that part of the charge complained of. 


Complaint is further made that the charge told the jury the verdict must be 
either for double the face of the policies, or for the amount of the premiums paid. 
The contingency which it is contended the charge did not cover is that the jury might 
have found the evidence equally balanced, both on defendant in error’s allegation 
of accident and plaintiff in error’s allegation of suicide, in which case it is assumed 
that, the insured being dead, the recovery would be for the face of the policies, as 
in case of natural death. The crevice thus left unchinked by the court’s charge is so 
very slight as to be quite negligible. The action was brought solely for double the 
face of the policies, the defense was self-destruction, and we can perceive no substan- 
tial middle ground between accidental death, which requires the double recovery, and 
suicide, which would limit the recovery to the premiums paid. 


No harmful error appearing, the judgment’ is affirmed. 
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TRAVELERS’ INS. CO. v. WILLIAMS. (1 Div. 653.) 
(Court of Appeals of Alabama. Nov. 9, 1926. Rehearing Denied Dec. 7, 1926.) 
112 Southern Reporter 99. 

1. INSURANCE—CANCELLATION BY INSURER OF POLICY FOR NON- 
PAYMENT OF PRINCIPAL AND INTEREST OF LOAN THEREON, 
IN ACCORDANCE WITH AGREEMENT, HELD PROPER METHOD 
OF FORECLOSURE. 

Where insurer, having made loan, canceled policy, except for cash surrender 
value, for nonpayment of principal and interest under provision of loan agreement, 
beneficiary could not recover on policy; foreclosure of pledge under ordinary method 
not being required. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

2. INSURANCE—LOAN AGREEMENT, PROVIDING CANCELLATION OF 
POLICY FOR NONPAYMENT, HELD NOT VOID AS TO WIFE OF 
INSURED. 

Loan agreement between insurer and insured held not void as to wife of insured 
under Code 1923, § 8272, in so far as right of insurance company thereunder to cancel 
loan for nonpayment of principal and interest is concerned. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

Appeal from Circuit Court, Mobile County; Claude A. Grayson, Judge. 

Action on a policy of life insurance by Ella Williams against the Travelers’ 
Insurance Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 

Certiorari denied 112 So. 101. 

7” The agreement under which the policy in suit was pledged or assigned is as 

ollows: 

“Whereas, the Travelers’ Insurance Company, a corporation of the city and county 
of Hartford, and state of Connecticut, party of the first part, and hereinafter called 
the company, has agreed to loan to John H. Williams and Ella Williams, party of the 
second part, the sum of eighty dollars, to bear interest‘ from the 10th day of August, 
1909; and 

“Whereas, to secure the repayment of said loan, the party of the second part does 
hereby pledge and deliver to the Travelers’ Insurance Company a policy of life insur- 
ance, numbered 118693, issued by the company upon the life of John H. Williams, to 
the benefit of Ella Williams, his wife; 

“Now this agreement witnesseth that said parties, in consideration of the prem- 
ises and of the promises of each party to the other hereinafter expressed, do hereby 
agree as follows: 

“1, Interest is payable in advance on said loan at the rate of five per cent. per 
annum, and the principal of said loan is payable on the 10th day of February, 1910. 

“2. This loan may be extended by the consent of both parties to this agreement 
for the term of one year after its maturity, and annually thereafter, by the payment 
of interest thereon in advance for each such term at the rate hereinbefore expressed 
and of the premium, if any, then due. 

“3. The company may demand the repayment of said loan at its maturity or at the 
maturity of any term for which it may be extended. 

“4, The repayment of said loan with accrued interest shall, without further action, 
cancel and annul this agreement, and thereupon the security shall be redeemed, and 
the company will return said policy to the party of the second part. 

“5. In event of default in the payment of principal or interest, or of any premium 
on said policy, for one month after they shall respectively become payable, the com- 
pany, which is hereby irrevocably appointed attorney for that purpose, is hereby 
authorized to cancel said policy for its cash surrender value, as determined by the 
company’s tables, and the company in that case shall be liable to the party of the 
second part for the balance only of said cash surrender value, after deducting there- 
from said loan, with interest thereon to the date of cancellation, and any unpaid 
premiums. 

“6. In the settlement of any claim under said policy, before said loan shall have 
been fully paid, the company shall be liable to the party of the second part for the 
balance only of the proceeds of said policy after deducting said loan and premiums 
and any other indebtedness of the party of the second part. 

“7, The party of the second part covenants and warrants that full, complete, and 
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absolute title to said policy and to the insurance therein contracted is vested in said 
party of the second part, and that no other person has any interest whatsoever therein, 
and that they and each of them are of full age and under no disability whatsoever 
that should prevent them from contracting as hereinbefore expressed. 

“In witness whereof the parties have hereunto and to a duplicate hereof set their 
hands and seals the 3d day of August, 1909.” 

Smiths, Young & Johnston, of Mobile, for appellant. 

Harry T. Smith & Caffey and Thornton & Frazer, all of Mobile, for appellee. 

BricKEN, P. J. On the 10th day of February, 1901, the Travelers’ Insurance 
Company issued a policy on the life of John H. Williams. This policy was issued 
in consideration of annual premiums of $32.32, to be paid on or before the 10th day 
of February in each year during the continuance of the policy, and obligated the 
company to pay to the beneficiary named therein $1,000 upon acceptance of satis- 
factory proof of the death of the insured during the continuance of this policy. 

On August 3, 1909, the insured and his beneficiary borrowed $80 on the policy. 
Interest on this loan was to run from August 10th, and the loan itself was payable 
on February 10, 1910. Out of the sum so borrowed, the premium on the policy was 
paid up to the maturity of the loan. On February 10, 1910, the policy had a cash 
surrender value of $131 or automatic extended insurance for a period of 7 years 
and 8 months; the extended insurance expiring on October 11, 1917. 

When the loan of $80 on August 3, 1909, was made, the policy was delivered 
to the insurance company under a written agreement, which is set out in the report 
of the case. It is sufficient here to say that the instrument recites the agreement on 
the part of the insurance company of a loan to the insured, and an intention on his 
part to secure the repayment of said loan by pledging and delivering to the insurance 
company the policy of insurance. Paragraph 5 of the agreement is as follows: 

“In event of default in the payment of principal or interest, or of any premium 
on said policy, for one month after they shall respectively become payable, the com- 
pany, which is hereby irrevocably appointed attorney for that purpose, is hereby 
authorized to cancel said policy for its cash surrender value, as determined by the 
company’s tables, and the company in that case shall be liable to the party of the 
second part for the balance only of said cash surrender value, after deducting there- 
from said loan, with interest thereon to the date of cancellation, and any unpaid 
premiums.” 

No further payment was made on the policy after August 3, 1909, and, acting 
under what it conceived to be its authority under paragraph 5 of the loan agreement, 
the insurance company canceled the insurance policy on April 20, 1910, and extinguished 
the loan by applying $80 of the $131 cash value of the policy to the loan indebted- 
ness, and retained $51, subject to the orders of the insured. This latter sum, it is 
alleged, the defendant heretofore endeavored to pay to the plaintiff, which amount, 
together with the cost accrued to date, it herewith brings into court and tenders to 
the plaintiff in settlement of its liability under said policy. 

The evidence tends to show that the insured went to Florida in the fall of 1909 
to work on a railroad under construction; that he came back just before Christmas, 
and shortly returned to Florida, from whence he sent money, clothes, and some other 
articles to his children. The evidence tends to show that the insured enjoyed con- 
genial domestic life; that he continued to send money and clothing to his children 
after he left for Florida, and that he remained in Florida about two years following: 
that during the years he was in Florida his wife, the plaintiff in this case, heard from 
him regularly, and that the plaintiff testified that the last time she heard from him 
“has been about between 10 and 12 years ago. I could not say just when, but to my 
knowledge it has been somewhere about 10 or 12 years.” The trial of this case took 
place on the Ist day of June, 1925, and we interpret the testimony of the plaintiff to 
mean she had not heard from her husband, the insured, for about 10 or 12 years 
prior to the trial date. 

[1] The primary question of importance in this case is whether or not the liability 
of the insurance company on the policy was limited to $51 and costs by reason of the 
loan agreement and facts above referred to. The contention of the appellee is that 
the presumption of death, arising from an unexplained absence of 7 years, in con- 
nection with the other facts and circumstances briefly referred to, authorized the 
jury to infer and find that the deceased met his death some time prior to the expira- 
tion of the automatic insurance period which terminated on October 10, 1917, and 
that the loan agreement above referred to does not assign or transfer the policy to 
secure the loan, and for that reason the company was required to acquire title to the 
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property by foreclosure of the pledge, as pledges are ordinarily foreclosed, and could 
not provide by agreement for cancellation of the policy for nonpayment of the prin- 
cipal or interest on the loan. The appellee relies upon the case of Travelers’ Insur- 
ance Co. v. Lazenby, 16 Ala. App. 549, 80 So. 25. The appellant contends that the 
case is ruled by Penn. Mutual Life Ins. Co. v. Bancroft, 207 Ala. 617, 93 So. 566, 
28 A. L. R. 1102, and other authorities to the same effect. 

After a careful consideration of the respective propositions, it is our opinion 
that the Bancroft Case is decisive of the question involved. In the Lazenby Case 
it was held that the policy was a pledge, and, as such, the title remained in the 
pledgor, with the right in the pledgee to sell in case of default, but not to confiscate, 
and this court held that under such circumstances a sale was necessary, because by 
default of payment or redemption the pledge does not become the property of the 
pledgee, and that he has only a lien upon it. And it was further ruled that the insured 
did not acquire the legal title to the property by the loan contract, nor by deed, as 
stipulated in the contract, nor by foreclosure by due process of law; hence the 
defendant could not cancel the policy, and the stipulation in paragraph (b) in the 
contract could not be enforced as a penalty. 

In the case at bar, paragraph 5, supra, specifically provides that, in the event of 
default in the payment of the principal or interest or any premium on said policy for 
one month after they shall have respectively become payable, the company, which is 
hereby irrevocably appointed attorney for that purpose, is hereby authorized to cancel 
said policy for its cash surrender value, as determined by the company’s tables, and 
the company in that case shall be liable to the party of the second part for the balance 
only of said cash surrender value, after deducting therefrom said loan, with interest 
thereon to the date of cancellation, and any unpaid premiums. This agreement was 
executed by the insured and the beneficiary, and, as was said by the Supreme Court 
in the Bancroft Case, the procedure outlined in paragraph 5 “was but a method for 
* * * the foreclosure of the pledge—a practical method of bringing the transaction 
to a final determination. Such agreements have been sanctioned by numerous authori- 
ties.” 

The rulings of the court below were not in harmony with the view herein 
expressed, and for that reasort the judgment appealed from must be reversed and the 


cause remanded to the court below for proceedings not inconsistent with this opinion. 
A number of other propositions are ably discussed in the briefs of counsel, but they 
are collateral to the main proposition involved, and, under the view we have taken of 
the case, it is unnecessary to treat them. 

Reversed and remanded. 


On Rehearing. 

BricKEN, P. J. [2] In the application for rehearing, appellee renews her in- 
sistence that the insurance company failed to meet the burden of proving nonpayment 
of the loan, which was a condition precedent to the right of cancellation, and that 
the loan agreement referred to in the original opinion was void as to the wife as 
being a pledge of her interest in the insurance policy to secure a loan to her husband. 
Code 1923, § 8272. 

While we have considered all of the alleged infirmities in the evidence offered 
by the insurance company on the issue of nonpayment of the loan, so ably pointed 
out by counsel for appellee, we are still of the opinion that the facts and circumstances 
shown by the record disclose, when considered fairly, that the loan was not repaid. 

Counsel cite no authority, and we know of none, holding the loan agreement 
above referred to void as to the wife of the insured, in so far as the right of the 
insurance company to bring the matter to a final determination is concerned. 

The application for rehearing is overruled. 


METROPOLITAN LIFE INS. CO. v. SHAW. (6 DIV. 83.) 
(Court of Appeals of Alabama. March 29, 1927.) 
112 Southern Reporter 179. 

1. INSURANCE—POLICY IS NOT AVOIDED BY ANY MISREPRESENTA- 
TION, UNLESS MADE WITH ACTUAL INTENT TO DECEIVE OR 
INCREASING RISK OF LOSS (CODE 1923, § 8364). 

Under Code 1923, § 8364, placing representations and warranties in same class, 
matter misrepresented is not defense to policy, unless there was actual intent to deceive 
or risk of loss was increased thereby. 


(For other cases, see Insurance, Dec. Dig. § 256[1].) 
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2. INSURANCE—WHETHER MISREPRESENTATIONS WERE MADE 
WITH INTENT TO DECEIVE, IN ACTION ON INSURANCE POLICY, 
HELD FOR JURY. 

In action on life insurance policy, question whether misrepresentations by insured 
were made with intent to deceive, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[6].) 


4. INSURANCE—WHETHER INSURED HAD PLEURISY OR TUBERCU- 
LOSIS, CONTRARY TO REPRESENTATIONS MADE, HELD FOR 
JURY, IN ACTION ON LIFE POLICY. 

In action on policy of life insurance, where defense was misrepresentations, ques- 
tion whether insured had pleurisy or tuberculosis, contrary to representations made as 
basis for policy contract, held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action on a policy of life insurance by Julia Shaw, as administratrix of the estate 
of Henry Baity, deceased, against the Metropolitan Life Insurance Company. From 
a judgment for plaintiff and an order overruling defendant’s motion for a new trial, 
defendant appeals. Affirmed. 

Cabaniss, Johnston, Cocke & Cabaniss and Gerry Cabaniss, all of Birmingham, 
for appellant. 

Mullins & Jenkins, of Birmingham, for appellee. 

SAmrorpD, J. The law of this case, as applicable to the two propositions argued 
in appellant’s brief, is largely dependent upon section 8364 of the Code of 1923, and 
the correctness of the trial court’s rulings is to be determined by the facts as presented 
in the record. 

[1] Under the section above cited, representations and warranties are placed in 
the same class. In either case, there must be an actual intent to deceive, or the matter 
misrepresented must increase the risk of loss. The law is clearly stated in Mutual L. 
Ins. Co. v. Allen, 174 Ala. 511-518, 56 So. 568. 

[2] There is abundant evidence from which the jury might conclude that, if made 
and in such manner as to bind the defendant, the misrepresentations were not made 
with intent to deceive. So that, as to the first question, the court properly refused 
affirmative instructions. It may be admitted that, under the evidence here, if the in- 
sured represented in his application for insurance that he had never had a disease 
known and called “pleurisy,” or other pulmonary disease, when, in fact, he had had 
an attack of pleurisy in 1922, and tuberculosis at the time he signed his application 
for insurance to this defendant, either of the diseases would increase the risk of 
loss and on proper proof of such would avoid the policy. Brotherhood of R. & S. 
Clerks, etc., v. Riggins, 214 Ala. 79, 107 So. 44. 

It is not here held that pleurisy is one of the diseases which ipso facto increases 
the risk of loss, but, under the facts as they here are presented in the bill of exceptions, 
it so appears in the testimony without dispute. 

[3, 4] The principal questions, then, are, Did the insured represent to defendant 
as a basis for the policy contract that he had never had pleurisy or tuberculosis, in 
such manner as to bind him in the premises? And, if so, was there evidence from 
which the jury could infer that the insured did not have pleurisy in 1922, or tuber- 
culosis on March 28, 1925? 

With due regard for the testimony of the expert witnesses testifying in the case 
and the credit to be given their opinions, our courts hold to the rule that the jury may 
deal with such testimony as it sees fit, not to capriciously reject it, but to weigh it in 
the light of common sense, common reason, and the common experience of men, in 
connection with all the facts and circumstances in the case. Cleveland v. Wheeler, 8 
Ala. App. 645, 62 So. 309; Andrews v. Frierson, 144 Ala. 476, 39 So. 512. The testi- 
mony of the doctors testifying in this case is a fair illustration of the correctness of 
the above rule and the uncertainty of expert testimony when dealing with human 
diseases of the body. 

The testimony of Dr. Miller to the effect that the insured was treated by him for 
pleurisy in 1922 is a mere opinion by him that insured had the disease at the time he 
was treated, but if the testimony of Julia Shaw be true, that: 

“Insured did not have pleurisy in 1922, that she knew of, and that she would have 
known it if he had, and that she lived in the same house with him during that year,” 
—and, as testified to on behalf of plaintiff, that insured was not sick during 1922, and 
did not become ill until June before he died on July 21, 1925, but was constantly at his 
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work and about his usual occupation, then Dr. Miller must have been mistaken. This 
was a question for the jury. 

As to whether insured was afflicted with tuberculosis on March 28, 1925, was also 
a jury question. On this question the doctor who made the examination for the de- 
fendant company certified to the good health of insured in March, 1925, just prior 
to the issuance of the policy on March 30, 1925. On March 28th, Dr. Branham, an- 
other defendant’s witness, examined insured, and at that time he (the doctor) was 
not sure that insured had tuberculosis, that a laboratory examination of the sputum 
did not confirm a diagnosis of tuberculosis, and that the other symptoms found “might! 
have been the result of diseases other than tuberculosis.” The opinion of the doctor 
that insured had tuberculosis was based upon the condition of insured on March 28th, 
coupled with the fact that he died of tuberculosis July 21st. This witness certified 
that the duration of the last sickness was two months. He testified that negroes 
yielded to tuberculosis more readily than white people. The mother of insured tes- 
tified that insured was only ill four of five weeks before he died; that he was not sick 
until the middle of June. From the facts adduced the jury could infer that insured 
did not have tuberculosis on March 28, 1925. The facts on both questions presented 
by this record were sufficient to make this a jury case and to warrant the court in 
refusing to defendant the general charge as requested. 

[5] Giving to the findings of the trial judge that credence to which it is entitled 
under the law and the decisions of the Supreme Court, we must hold that the trial judge 
did not commit error in overruling defendant’s motion for a new trial. 

We find no error in the record, and the judgment is affirmed. 

Affirmed. 


GILLILAND v. ORDER OF RY. CONDUCTORS OF AMERICA. (6 Div. 835.) 
(Supreme Court of Alabama. March 24, 1927.) 
112 Southern Reporter 225. 

1. INSURANCE—COMPLAINT PRESCRIBED FOR ACTIONS ON LIFE 
POLICIES HELD INAPPLICABLE TO SUITS ON ACCIDENT AND 
MUTUAL BENEFIT CONTRACTS (CODE 1923, § 9531). 

Form of complaint prescribed by Code 1923, § 9531, for actions on life insurance 
policies, held not applicable to suits on accident and mutual benefit contracts. 
(For other cases, see Insurance, Dec. Dig. §§ 629[1], 815[1].) 

2. INSURANCE—ABSENCE OF AVERMENT THAT ACCIDENT CAUSING 
DEATH WAS WITHIN PERIOD COVERED BY MUTUAL BENEFIT 
INSURANCE CONTRACT RENDERED COUNT DEMURRABLE. 
Absence of an averment in complaint on mutual benefit insurance contract show- 

ing that accident causing death was within period covered by contract rendered such 

count subject to demurrer. 
(For other cases, see Insurance, Dec. Dig. § 815[1].) 


4. INSURANCE—INSURER’S PLEA SEEKING RECOVERY OF PAYMENTS 
FOR DISABILITIES, INFERENTIALLY ALLEGING FALSITY OF 
CLAIMANT’S STATEMENT OF BEING BLIND AND UNABLE TO 
WORK, HELD UNCERTAIN. 

In action on mutual benefit insurance contract, plea by defendant seeking a set- 
off against plaintiff’s demand for alleged payment to plaintiff’s intestate on a claim 
for disabilities, alleging falsity of statement that such intestate was blind and unable 
to work, which falsity appears only inferentially from further averment that intestate 
was able thereafter to work, held defective, as uncertain. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 


6. INSURANCE—INSURER CANNOT RECOVER MONEY PAID UNDER 
PROOF OF LOSS CONTAINING INNOCENT MISREPRESENTATION 
OF FACT INSUFFICIENT TO AVOID RECOVERY ON POLICY (CODE 
1923, § 8507). 

Where misrepresentation of fact by assured in his proof of loss is not sufficient to 
avoid recovery on the policy, under Code 1923, § 8507, because innocently made, money 


paid on such proof of loss may not be eee back by insurer as money paid under 
mistake of fact. 


(For other cases, see Insurance, Dec. Dig. §§ 601, 798.) 
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7. INSURANCE—INSURER, TO SET OFF MONEY PAID UNDER PROOF 
OF LOSS CONTAINING MISREPRESENTATION OF FACT, MUST 
PLEAD FRAUD NECESSARY TO DEFEAT RECOVERY ON POLICY 
(CODE 1923, § 8507). 

Where insurer, in action on mutual benefit insurance contract, seeks to recover 
money paid under proof of loss containing misrepresentation of fact, as set off against 
plaintiff's demand, it must show by its plea the same character of fraud necessary 
under Code 1923, § 8507, to defeat recovery on policy under which money was paid. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 


9, INSURANCE—INSURER, PLEADING PAYMENT OF WEEKLY INDEM- 
NITY IN MITIGATION OF DAMAGES, MUST SHOW BY PLEA SUM 
WAS SUBJECT TO REDUCTION BY SUCH PAYMENTS UNDER CON- 
TRACT. 

Where insurer under plea in confession and avoidance, in action on mutual benefit 
insurance contract, sought to recover payments of indemnity in mitigation of dam- 
ages, it had burden of showing by his plea that under provisions of contract sum 
claimed was subject to abatement or reduction by payments of weekly indemnity. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 


10. INSURANCE—CONTRACT OF INSURANCE, SUSCEPTIBLE TO TWO 
CONSTRUCTIONS, WILL BE CONSTRUED FAVORABLY TO IN- 
SURED. 

When a contract of insurance is susceptible to two constructions, the one most 
favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. §§ 146[3], 726.) 

11. INSURANCE—INSTRUCTION PRECLUDING RECOVERY UNDER MU- 
TUAL BENEFIT CONTRACT FOR LOSS OF EYE IF INSURED WAS 
ALMOST BLIND TILL TIME OF DEATH HELD PROPER. 

In action on mutual benefit insurance contract, instruction that recovery could 
not be had for loss of eye, where insured was almost blind and eyes continued in such 
general condition till death, held proper. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


12. INSURANCE—INSTRUCTION THAT INJURY CAUSING LOSS OF 
USEFUL VISION ONLY WOULD NOT AUTHORIZE RECOVERY FOR 
LOSS OF EYE HELD PROPER 
In action on mutual benefit insurance contract, instruction that injury to eye 

merely causing loss of useful vision, without causing irrevocable loss of entire sight, 

would not authorize recovery for loss of eye, held proper. 
(For other cases, see Insurance, Dec. Dig. § 787.) 


13. INSURANCE—INSTRUCTION THAT, IF INSURED COULD SEE WITH 
MAGNIFYING GLASS AFTER INJURY, HE COULD NOT RECOVER 
FOR LOSS OF EYE, HELD PROPER. 

Instruction, in action on mutual benefit insurance contract; forbidding recovery 
for loss of eye, if insured could see with his eyes after injury by use ot magnifying 
glass just as he could before injury, held proper. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


14. INSURANCE—INSTRUCTION THAT RECOVERY COULD NOT BE 
HAD FOR LOSS OF EYE, IF DUE TO OLD AGE OR DISEASE, HELD 
PROPER. - 

In action on mutual benefit insurance contract, instruction that recovery could 
not be had for loss of eye, if eye trouble was due to old age or disease, and not to 
accident, held proper. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


Appeal from Circuit Court, Jefferson County, Joe C. Hail, Judge. 

Action by W. G. Gilliland, as executor of the will of B. F. Turner, deceased, 
against the Order of Railway Conductors of America. From a judgment for defend- 
ant, plaintiff appeals. Reversed and remanded. 

Plea 7 is as follows: 

(7) Defendant says that the weekly indemnity under the terms of the certificate 
of insurance was for a period of 52 weeks or any portion thereof, and defendant avers 
that prior to this date it has paid on said certiftcates of insurance for weekly indem- 
nity the sum of $503.57, and defendant pleads said payment in mitigation of damages.” 
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These charges were given at defendant’s request: 

“A. I charge you, gentlemen, that, if you believe from the evidence in this case 
that Mr. Turner was almost blind February 10, 1923, and that his eyes continued in 
that general condition thereafter till he died, without material change, then, gentlemen, 
you cannot find a verdict for plaintiff for the loss of an eye.” 

*“D. The court charges the jury that an injury to the eye which merely caused the 
loss of the useful vision, without causing the irrevocable loss of the entire sight 
thereof, would not authorize a recovery for the loss of an eye in this case.” 

“(5) I charge you, gentlemen of the jury, that, if you believe from the evidence 
in this case that after the alleged injury Mr. Turner could continuously thereafter 
see with his eyes, by the use of a magnifying glass, just as he could prior to the 
injury, then, gentlemen, you cannot find a verdict for the plaintiff for the loss of 
an eye.” 

(3) Gentlemen of the jury, if you believe from the evidence in this case that 
pla‘ntiff’s intestate’s eye trouble was due to old age or to a disease, and not to any 
accident, then you cannot find for plaintiff.” 

“C. I charge you, gentlemen of the jury, that if you believe from the evidence 
in this case that plaintiff’s intestate lost his eye, if at all, from cataract and old age, 
and not from an accident, then, gentlemen, you cannot find a verdict for plaintiff for 
loss of an eye.” 

Harsh & Harsh, of Birmingham, for appellant. 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellee. 

Brown, J. This is an action on a mutual benefit insurance contract, insuring the 
plaintiff’s intestate against death and disabilities arising from accident. The trial 
resulted in a judgment for the plaintiff, from which he appeals. 

[1, 2] The form of complaint prescribed by section 9531 of the Code (form 12), 
for actions on life insurance policies, has been held not applicable to suits on accident 
and mutual benefit contracts. United States Health & Accident Co. v. Veitch, 161 
Ala. 630, 50 So. 95; Locomotive Engineers’ Mutual Life & Accident Ass’n v. Hughes, 
201 Ala. 58, 77 So. 352. And the absence of an averment in the first count of the 
complaint, showing that the accident causing death was within the period covered by 
the contract, rendered that count subject to the objection pointed out in some of the 
grounds of demurrer. Locomotive Engineers’ Mutual Life & Accident Ass’n v. 
Hughes, supra. 

[3] If it should be conceded that error was committed by the court in sustaining 
the defendant’s demurrers to counts 3 and 6 of the complaint, yet it is clear on the 
whole case, as here presented, that the other counts in the case on which it was sub- 
mitted to the jury were sufficient to cover every phase of the case which the evi- 
dence in any way tended to support, and, if errors were committed by the court in 
these rulings, they were errors without injury. Going v. American Steel & Wire Co., 
141 Ala. 537, 37 So. 784. 

The defendant’s pleas 4, 5 and 6 sought to set off, against the demand of the 
plaintiff, a debt arising from an alleged payment of money to the plaintiff’s intestate, 
on a claim for disabilities under a contract of insurance, through mistake of fact 
superinduced by fraudulent misrepresentation of the fact, made “willfully to deceive,” 
or made by “mistake and innocently.” These pleas, in common with the other pleas 
filed, are joined in by both defendants, the caption or address preceding the several 
pleas being in these words: 

“Comes the defendant in the above-styled cause, separately and severally, and for 
plea and answer to complaint in said cause filed, and each count thereof, separately 
and severally say: * * 

“(4) The defendant, as a defense to the action of the plaintiff, say that at the 
time said action was commenced the plaintiff’s intestate was indebted to if in the sum 
of $1,994, with interest thereon from, to wit, the 10th day of May, 1923, which sum 
of money, with interest thereon, is due and unpaid, and defendant avers that the 
indebtedness so owing by intestate was for money paid to said intestate on a claim to 
this defendant in words and figures as set out in Exhibit A, which is by reference 
made a part of this plea, and defendant avers that said statement was made wilfully 
to deceive and was acted upon by defendant, and defendant paid to said intestate 
$1,994, and defendant avers said statement was a misrepresentation of a material fact 
in this case, that plaintiff’s intestate swore that he was then, on, to wit, February 10, 
1923, ‘practically blind and unable to perform any work whatever, cannot get about 
without aid and assistance from others, and defendant avers that for a long time after 
said date plaintiff’s intestate was able to work and did work,” etc. 
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Plea 5 adopts the quoted averments. of plea 4, and adds thereto the following: 

“And defendant avers that it has heretofore paid to said plaintiff's intestate the 
sum of $417.86 and $86.71, and defendant avers that said payments were previous 
payments made on said policy sued on, the total amount of which is claimed in plain- 
tiff’s complaint,” etc. 

Plea 6 adopts all of plea 5, except that it substitutes the words “made by mistake 
and innocently” for the words “made willfully to deceive.” 

[4, 5] While it may be said that plea 4 was not carefully drawn, we are of the 
opinion that it appears with certainty to a common intent, when its averments are 
considered as a whole, that it was the pleader’s purpose to ground the defendant’s 
right to recover back the money paid to plaintiff’s intestate on the falsity of the quoted 
statement that said intestate was practically blind and unable to perform any work 
whatever, cannot get about without aid and assistance from others,’ but its falsity 
does not appear, except inferentially from the further averment “that for a long time 
after said date plaintiff’s intestate was able to work and did work.” This does not 
meet the rule of good pleading which requires that “the averments of a plea must be 
certain, precise, and such as are necessary to avoid all ambiguity of meaning and 
exclude all intendments. * * * If we allow the averment to be true, but at the same 
time a case may be supposed consistent with it, which would render the averment 
inoperative as a full defense, such a case will be presumed or intended, unless ex- 
cluded by particular averment.” Scharfenburg v. Town of New Decatur, 155 Ala. 
651, 47 So. 95; Argo v. Sylacauga Mercantile Co., 12 Ala. App. 442, 68 So. 534; 
Howze v. Powers et al., 16 Ala. App. 373, 77 So. 985. Non constat, said intestate at 
the time of making said claim, may have been practically blind and unable to perform 
any work whatever, and not able to get about without the aid and assistance of others, 
yet his condition may have improved to such extent that he was able with the assistance 
of others to perform some character of work. 

The alleged misrepresentation of fact upon which defendant’s pleas of set-off 
are predicated occurred in a proof of loss under a contract of insurance within the 
influence of section 8507 of the Code of 1923, which provides, in effect, that no mis- 
representation or warranty “in the negotiation of such a contract of insurance, or 
in the application therefor, or proof of loss thereunder, shall defeat or avoid the con- 
tract of insurance, or prevent its attaching, unless such misrepresentation is made 
with actual intent to deceive,” étc. 

[6, 7] It seems to us that it would be an anomaly to hold that a misrepresentation 
of fact by the assured in his proof of loss, innocently made, is not sufficient to avoid 
a recovery on the policy, but the money paid on such proof of loss may be recovered 
back by the insurer as money paid under mistake of fact. Such holding would emascu- 
late the statute. Manifesly it was incumbent on the defendant, in its pleas seeking to 
recover the money paid under the proof of loss as a set-off against the demand of the 
plaintiff to show the same character of fraud as was necessary to defeat a recovery on 
the policy under which the money was paid. 

[8] While, under the authorities, defendant, jointly sued on a joint liability, may 
set off an individual claim due one of them from the plaintiff (Depoyster Lumber 
Co. v. Commercial Lumber Co. et al., 213 Ala. 327, 104 So. 798; Locke, Adm’r. v. 
Locke, 57 Ala. 473), still good pleading requires that the plea show to whom the debt 
is due (Central of Ga. Ry. Co. v. Carlock, 196 Ala. 659, 72 So. 261; Corona Coal Co. 
v. Huckelbey, 204 Ala. 508, 86 So. 25). 

[9] Plea 7 is a plea in confession and avoidance, and, on the face of the plead- 
ings, the sum claimed under the contract is the sum recoverable. Hence the burden 
was on the defendant to show by the averments of its plea that, under the provisions 
of the contract, the sum claimed was subject to abatement or reduction by the pay- 
ments alleged to have been paid to plaintiff’s intestate as weekly indemnity, and this 
plea was faulty in this respect. 

For the reasons stated, we are of opinion that the court erred, in overruling the 
demurrers to the defendant's pleas 4, 5, 6, and 7. 

The contract of insurance provides, inter alia: 

“Tt is further agreed between the holder of this policy and the accident insurance 
department that the application, laws, and this policy constitute the contract between 
the insured and this department.” 

And on the reverse side of the policy certain excerpts from the by-laws of the 
association appear, containing, among other provisions: 

“Article 2. Object——Its object is to furnish indemnity to its members for loss 
of time on account of total disability caused by accidental death, or dismemberment.” 
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And in class 11, applicable to plaintiff’s intestate, the liability for dismemberment 
is stated, and that term defined as: 

“Loss of leg, foot, arm, hand, or eye, due to accident, $2,500. (The loss of any 
member or members specified above shall mean the loss by actual and complete sever- 
ance at or above the wrist or ankle; loss of eye or eyes shall mean the irrevocable loss 
of the entire sight thereof.” 

[10] We are in accord with the general rule that, when a contract of insurance 
is susceptible to two constructions, the one most favorable to the insured will be 
adopted, but when, as here, there can be but one meaning, the court has no choice, 
and, as we understand the quoted provision, it means just what it says, the loss of 
the entire sight of the eye. 

11-14] The action of the court in giving charges A, D, 5, 3, and C, at the request 
of the defendant, was free from reversible error. 

There was some evidence that an injury, such as plaintiff’s evidence tended to 
show the plaintiff’s intestate received, would produce an opacity of the crystalline 
lens or its capsule, which prevents the passage of the rays of light, such as results 
from cataract, but we fail to find any testimony in this record showing that he was 
suffering from “the disease of arterioclosis” ; in fact, there is no such disease. Arterio- 
sclerosis is the medical term for the abnormal thickening and hardening of the walls 
of the arteries, while arteriasis is a decomposition of the artery walls. Charge 10 
could have been refused without error for the use of the term “arterioclosis.” 

Reversed and remanded. 

Anderson, C. J., and Somerville and Thomas, JJ., concur. 


AMERICAN INS. UNION v. WILSON. (No. 165.) 
(Supreme Court of Arkansas. Feb. 7, 1927. Rehearing Denied March 14, 1927.) 
291 Southwestern Reporter 417. 

1. INSURANCE—WHERE INSURER TENDERED CHECK IN FULL OF 
DISPUTED CLAIM UNDER BENEFIT CERTIFICATE, AND BENE- 
FICIARY CASHED IT, ACCORD AND SATISFACTION WAS COM- 
PLETE, THOUGH BENEFICIARY WROTE THAT HE ACCEPTED 
CHECK IN PART PAYMENT. 

Where insurer tendered beneficiary check in full payment of the amount due under 
the benefit certificate, which amount was disputed, and beneficiary accepted and cashed 
check, with full knowledge of condition attached, an accord and satisfaction was com- 
pleted, though beneficiary wrote insurer that check was not accepted in full payment, 
but only in part payment. 

(For other cases, see Insurance, Dec. Dig § 579.) 


Appeal from Circuit Court, Calhoun County; W. A. Speer, Judge. 

Suit by C. C. Wilson against the American Insurance Union. From judgment 
for plaintiff, defendant appeals. Judgment reversed, and cause dismissed. 

Wilson sued the American Insurance Union to recover the sum of $636.65, 
alleged to be due him upon a life insurance policy, The suit was defended upon the 
ground that the defendant only owed the plaintiff the sum of $363.35 under the terms 
of the policy; that the defendant had paid the plaintiff this sum of money; and that 
latter had accepted it as payment in full of his claim against the former. 

The record shows that W. A. Wilson obtained a benefit certificate of life insur- 
ance from the Mutual Relief Union of Ft. Smith, Ark., on October 10, 1916. On 
April 1, 1918, said company merged with the Home Protective Association of Spring- 
dale, Ark. while W. A. Wilson was still a member. By the terms of the merger, 
the Home Protective Association assumed liability under the certificates of the Mutual 
Relief Union. On November 1, 1918, the Home Protective Association was merged 
into the American Insurance Union. A contract was entered into by these two com- 
panies, which provided, among other things, that the American Insurance Union 
should not be liable to the holders of benefit certificates in the Home Protective Asso- 
ciation in excess of the net amount realized from one assessment on the members of 
the roll of which he was a member in the Home Protective Association, after deducting 
his proportionate share of the expense of operation. 

According to the evidence of the defendant, a copy of this agreement fixing the 
liability of the American Insurance Union to the owners of benefit certificates of the 
Home Protective Association was mailed to the owners of certificates in the Home 
Protective Association. The American Insurance Union sent a copy of said contract 


to W. A. Wilson for the purpose of attaching the same to his benefit certificate and 
becoming a part thereof. 
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According to the testimony of C. C. Wilson, W. A. Wilson was his father, and 

.ed with him at the time the defendant claims to have sent said contract to be 

attached to his benefit certificate. The plaintiff opened all his father’s mail, and knows 
that he did not receive said contract. 

After W. A. Wilson died, proof of his death was made to the American Insur- 
ance Union by C. C. Wilson, the beneficiary named in the policy. On February 21, 
1923, the American Insurance Union mailed a check from its home office at Columbus, 
Ohio, to C. C. Wilson of Tinsman, Ark., the body of which is as follows: 

“Pay to the order of C. C. Wilson, son, $363.35, the sum of $363 and 35 cents. 
For amount due C. C. Wilson, beneficiary of W. A. Wilson, certificate No. 10 H. P. 
185, chapter No. 2200, Springdale, Ark., said amount being in full and satisfactory 
settlement of all claims accrued or to accrue.” 

This check was inclosed with a letter of the same date which is as follows: 

“In re payment of benefits due under certificate held by W. A. Wilson. 

“Inclosed herewith you will find our voucher No. 6605 for $363.35, payment in 
full for benefits due under certificate No. 10 HP 185 held by W. A. Wilson. 

“The Home Protective Association of Springdale, Ark., was taken over by the 
American Insurance Union in January, 1919. The rider contract attached to the 
certificate of W. A. Wilson, in which you are named as beneficiary, provides in para- 
graph 3 of said rider that the American Insurance Union is not to be liable under 
the attached certificate in excess of the amount realized from one assessment on the 
members of the roll in which he was a member in the Home Protective Association, 
after deducting his proportionate share of the expense of operation. 

“A copy of the rider contract is herewith inclosed, and your special attention is 
called to the marked portion thereof. Said member died on the 16th day of December, 
1922. The total amount of the assessment received from the members of roll No. 10 
for the said month of December, 1922, the month in which the member died, amounts 
to $436.02, less the reduction of one-sixth allowed under said merger contract for 
expenses, leaves the balance of $363.35, the amount due you as beneficiary under said 
certificate. 

“Please sign the inclosed receipt and return same to us in the inclosed self- 
addressed envelope.” 

C. C. Wilson received the check and the letter accompanying it, and wrote to the 
American Insurance Union that he could not accept the check in full payment of the 
amount due him under the benefit certificate, but that he would accept it as part pay- 
ment due on his policy of $1,000, and on the same day cashed the check and converted 
the proceeds to his own use. This letter was written about five days after he had 
received the check from the defendant. When the plaintiff first received the check, 
he wrote the defendant that he had received it, but that he could not accept the 
amount of it as the total payment under the policy, and that he was not going to cash 
it until he heard from them. 

The jury returned a verdict for the plaintiff in the sum of $636.65, the amount 


sued for. From the judgment rendered, the defendant has duly prosecuted an appeal 
to this court. 


T. E. Helm, of Little Rock, for appellant. 

J. S. McKnight, of Hampton, for appellee. 

Hart, J. (after stating the facts as above). [1, 2] Regardless of whether the 
American Insurance Union owed C. C. Wilson $1,000, the face of his benefit certificate 
in the Home Protective Association, or whether it only owed him $363.35, as claimed 
by the defendant under the rule announced in Knight v. American Insurance Union 
(Ark.) 288 S. W. 395, the judgment in the case at bar was wrong, because the de- 
fendant tendered the plaintiff the sum of $363.35 in full payment of the amount due 
under the benefit certificate, and the plaintiff accepted the check, and cashed it with 
full knowledge of the condition attached to it. The law is well settled in this state 
that, where a debtor sends a check to his creditor to apply upon a disputed claim, 
bearing on its face a statement that it is a payment in full, the reception and col- 
lection of the check by the creditor renders it an accord and satisfaction of the debt. 
Barham vy. Bank of Delight, 94 Ark 158, 126 S. W. 394, 27 L. R. A. (N. S.) 439: 
and Cunningham Co. v. Rauch-Darrach Grain Co., 98 Ark. 269, 135 S. W. 831. 

In these cases, as in the case at bar, it was urged by counsel for the plaintiffs 
that, inasmuch as the plaintiffs immediately wrote to the defendant that the check was 
accepted only in part payment of the debt, this was conclusive evidence that the 
plaintiffs did not agree to the accord and satisfaction of the demand. 

In the first case cited, in answer to this contention, the court said: 
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“But, if the offer of payment was made upon condition and the plaintiffs so 
understood it, there was but one of two courses open to them, either to decline the 
offer and return the check or to accept it with the condition attached. The moment 
the plaintiffs indorsed the check and collected it, knowing that it was offered only 
upon a condition, they thereby agreed to the condition, and were estopped from deny- 
ing such agreement. It was then that the minds of the parties met, and the contract of 
accord and satisfaction was complete in law.” 

Again, in the second case cited, it was held that, where a debtor sends a check to 
his creditor, bearing upon its face a statement that it is a payment in full the re- 
ception and collection of the check by the creditor renders it an accord and satisfac- 
tion of the debt; and it is immaterial that the creditor wrote the debtor stating that 
the check was not accepted as a settlement, where no offer was made to return the 
check if desired by the debtor. 

he reason is that the plaintiff could only accept the money upon the terms 
offered, which was in full settlement of his demand. He could not accept the benefit 
and refuse the condition. If the plaintiff was not satisfied with the sum paid him, 
good faith required him to refuse to accept the money, to return it to the defendant, 
and to bring suit for the amount he claimed to be due him. By accepting the smaller 
sum, which was tendered upon condition that he receive it in full payment of his de- 
mand, the plaintiff is estopped from denying the agreement. 

] The plaintiff in the case at bar was fully informed in the letter which 
accompanied the check of the condition imposed upon him and the grounds upon 
which the defendant imposed it. This is not a case of a liquidated claim which cannot 
be discharged by payment of less than its face value. The term “liquidated,” when 
used in connection with the subject of accord and satisfaction, has reference to a 
claim which a debtor does not dispute. Harry Schnell v. Sol Perlmon, 238 N. Y. 362, 
144 N. E. 641, 34 A. L. R. 1023; and Chicago, Milwaukee, etc., Rd. Co. v. Clark, 
178 U. S. 353, 20 S. Ct. 924, 44 L. Ed. 1099. 

Later cases from this court recognizing the rule are Pekin Cooperage Co. v. 
Gibbs, 114 Ark. 559, 170 S. W. 574, and Collier Commission Co. v. Wright, 165 Ark. 
338, 264 S. W. 942, and cases cited. 

The plaintiff, having accepted the check and cashed it, must be deemed also to 
have accepted the condition attached to it, which was that it was in full settlement of 
the amount due by the defendant to the plaintiff under the benefit certificate. The 
undisputed evidence shows that there was a bona fide dispute as to the amount due 
under the benefit certificate, and the payment of a smaller sum in satisfaction of the 
entire claim was a sufficient consideration for the release of the balance of the 
amount claimed. 

The result of our view is that the judgment must be reversed; and, inasmuch 
as the plaintiff has cashed the check and used the proceeds, his cause of action will 
be dismissed here. It is so ordered. 


GREAT SOUTHERN MUT. LIFE INS. CO v. MOORE. (No. 233.) 
(Supreme Court of Arkansas. Feb. 28, 1927.) 
291 Southwestern Reporter 419. 

2. INSURANCE—WHETHER AGENT OF MUTUAL INSURANCE COM- 
PANY HAD AUTHORITY TO WAIVE FAILURE TO PAY PREMIUMS 
HELD FOR JURY. 

Evident held sufficient to take to jury question whether agent of mutual insurance 
company had authority to waive insured’s failure to pay premiums. 
(For other cases, See Insurance, Dec. Dig. § 668[2].) 


5. INSURANCE—WHETHER INSURED FAILED TO PAY PREMIUMS, 
THEREBY CAUSING POLICY TO LAPSE BEFORE HER DEATH, 
HELD FOR JURY. 

Evidence held sufficient to take to jury question whether insured failed to pay 

— to mutual insurance company, thereby causing’ policy to lapse before her 

eat 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from Circuit Court, Conway County; J. T. Bullock, Judge. 

Action by Willie Moore against the Great Southern Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Thos. J. Price, of Little Rock, for appellant. 

Andrew J. Gilmer, of Morrillton, for appellee. 
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Meuarry, J. The appellant is a mutual insurance company, and issued its policy 
to Ellen Moore, who died some time in May, 1925. The appellee began suit in a 
justice of the peace court in the city of Morrillton for $60 death benefit and $45 sick 
benefit, and damages and attorney’s fees. He alleged that Ellen Moore was in good 
standing at the time she took sick and when she died. He alleged that all the premiums 
were paid to an agent named Winston, until after she got sick and Winston refused 
to receive any more premiums. The answer denied that Ellen Moore was in good 
standing at the time of her death, and denied that proof of death was made as re- 
quired by the policy. The undisputed proof was that Winston was the agent of the 
company ; that he solicited insurance, received applications, and delivered the policies, 
and, after the delivery of the policies, he collected the weekly premiums. He had 
collected premiums from Ellen Moore up to the time she took sick and continued to 
collect premiums for some time after that, and also paid the sick benefits. 

Dr. Smith testified that he waited on Moore’s wife from January until some 
time in May, that premiums were left in his office to be turned over to Winston, 
agent of the company, that Winston collected part of the time and received the 
premiums, and that Winston was in his office in April and collected the premiums, 
and that Ellen Moore died some time in May. 

Witness Thompson testified that he is a resident of Morrillton and runs a restau- 
rant, that he had two children who carried insurance, and that they took their applica- 
tions from Pinkney. 

A. J. Gilmer testified that he was the attorney for Will Moore, and took up the 
payment of the claim with the Southern Mutual, and asked them why the claim was 
not paid, and they stated it was not paid because the deceased had T. B. 

R. L. Pinkney, witness for the defendant, testified that he was a district super- 
intendent and it was his duty to supervise the debits of the various districts. He 
said he could tell from the book he had the financial standing of Ellen Moore, and 
the last payment, according to the book, was on March 9; that, if she died in June, as 
alleged, she was not in good standing, but would be in arrears. He said the policy 
was void and automatically lapsed; he also said the company received no proof of 
death. This witness said Winston’s authority and duty was to collect premiums from 
policyholders, make an official report each week, make a settlement of sick claims, 
and that his authority only went to the extent of receiving the premiums, collecting 
them, forwarding the claims and sick benefits to the company, and that he had no 
right, under the contract, to waive any condition of the policy; had no authority to 
reinstate members whose policies had lapsed and become void, unless at the time of 
the reinstatement such policyholder was in good health. He testified also that they 
could not collect for any sickness or death from any disease occurring in 15 days 
after the date of reinstatement. On cross-examination he said the last payment was 
shown, by receipts they had, to be made the 3d and 30th, and that they did not pay her 
sick benefits because she failed to keep up her premiums. The court gave several 
instructions which were objected to by the defendant. Some of them were rather 
lengthy, and no specific objection was made to them, but, at the request of the de- 
fendant, the court gave the following instruction: 

“You are instructed that, if you find from the evidence that plaintiff’s intestate 
had not paid or tendered to the company or its legally authorized agent all weekly 
premiums up to the time of her death or up to within four weeks of her death, then 
your verdict should be for the defendant.” 

[1, 2] The instructions given by the court of its own motion were not in con- 
flict with this instruction. Defendant requested the court to instruct the jury as 
follows: 

“You are instructed that the agent, Winston, under the proof in this case, did 
not have authority to waive the failure of insured to pay premiums, if you find in- 
sured failed to pay premiums of a sufficient number to cause policy to lapse.” 

The court refused to give this instruction, and defendant objected. The instruc- 
tion was properly refused because it was a question for the jury under the proof in 
the case to determine the authority of the agent with reference to waiver of failure to 
pay premiums. 

[3-5] Besides that, the undisputed proof was that Winston, who had been col- 
lecting the premiums from the beginning, and who also paid sick benefits, had refused 
to receive premiums. It is unnecessary to set out ‘the instructions or discuss them, 
because appellant, in his brief, only discusses the one instruction requested, which 
was a request to direct a verdict in favor of defendant. That being true, all other 
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objections and exceptions of defendant to the court’s giving instructions or its 
refusal to give, are abandoned. 

Appellant’s argument for a directed verdict is based on the theory that the de- 
ceased failed to pay premiums and the policy lapsed, when the undisputed proof, as 
we have already said, was that the deceased did not quit paying premiums, but that 
the agent, who had authority to collect, refused to receive any more premiums. The 
appellant’s claim no proof of death was made is also abandoned. No instruction 
was asked by appellant on this question, and no argument is made in appellant’s brief 
on the subject of failure to make proof of death. Therefore, the only question 
raised in appellant’s brief is whether or not the evidence was sufficient to submit the 
question to the jury, and we think the testimony was ample: 

The judgment is therefore affirmed. 


GREAT SOUTHERN MUT. LIFE INS. CO. v. SMITH. (No. 229.) 
(Supreme Court of Arkansas. Feb. 28, 1927.) 
291 Southwestern Reporter 441. 

2. INSURANCE—WHETHER INSURED’S PHYSICAL CONDITION WAS 
SUCH, WHEN POLICY WAS REINSTATED, AS TO MAKE IT BIND- 
ING ON INSURER HELD FOR JURY. 

Whether insured was in such physical condition, at time of reinstatement of 
policy, as to make it binding on insurer held for jury on conflicting testimony. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Conway County; J. T. Bullock, Judge. 

Action by Alice Smith against the Great Southern Mutual Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

This action is by Alice Smith, beneficiary, against appellant, insurance company, 
on an insurance policy on the life of Carra Roland, her son, for benefits thereunder. 

The insurance company defended the action in the circuit court on appeal on the 
ground that the policy had lapsed, and, notwithstanding the assessments or amounts for 
which he was in arrears were paid and he was reinstated, that it did not become liable 
upon such reinstatement, because it was alleged he was suffering with tuberculosis 
at the time of the reinstatement and could not be reinstated under the conditions of the 
policy. Condition No. 9 reads: 

“The acceptance of any overdue premium by the company or by a branch office 
or a then authorized agent of the company in the city, town, or county in which the 
insured shall then reside, or by a duly authorized agent of the company who accepted 
the last premium, if so authorized at the time of the acceptance of the said past-due 
premium, shall reinstate this policy in full as to bodily injuries thereafter sustained, 
but shall only reinstate this policy as to illness or disease originating or beginning 
more than 15 days after the date of said acceptance and as to death resulting from 
illness or disease 15 days after date of said acceptance.” 

Pinckney, holding the position of district superintendent of the insurance company, 
testified that Carra Roland’s policy lapsed in 1924, and that he was reinstated on the 
29th day of December, 1924, and also relative to the condition mentioned. The 
testimony shows that he died some time in June, 1925; that he was working at the 
oil mill when he was reinstated; that when he became sick some time after rein- 
statement Dr. Smith treated him and said he was suffering from malaria fever. 

Imboden, a lumber dealer and farmer, testified Carra Roland made a crop for 
him in 1924 on his place; that he knew nothing about his being sick then; that he 
hauled sand for him after the crop was laid by and gathered the crop in October; 
saw him around with a team after that, but did not remember for whom he was 
working. 

John Smith testified he was the stepfather of Carra Roland. The policy was re- 
instated on the payment of $5.40 in December, while Carra was working at the oil 
mill for $2 a day in the press room; that his health was good; that he was working 
every day. His health continued good until the latter part of February when his 
mother called in Dr. Smith, who said he was suffering from an attack of malaria; 
that he was taken sick about the 28th of February. 

Dr. Smith stated that he treated Roland about the 1st of March, visiting him only 
once, and found him suffering with fever and a pain in the side, and he thought that 
Roland at the time showed signs of malaria; that he did not know whether he was 
suffering with tuberculosis on the 29th day of December or 15 days thereafter. 

Dr. Fred Jones testified that he treated Roland about February 25th; that he 
came to the hospital exactly 70 days from the date his policy was reinstated; he was 
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certain he had tuberculosis within 70 days prior to February 25, 1925; that if he had 
tuberculosis it could not have developed to the condition he found existing at the 
time; that the symptoms indicated that he must have been suffering with the disease 
for the last 12 months; that he thought from his diagnosis that he had the disease on 
the 29th of December when he was reinstated; was pretty sure he had it then; 
that the insurance company had no connection with the Great Southern Fraternal 
Union Hospital with which he was connected. 

The court instructed the jury, and from the judgment on the verdict against it 
this appeal is prosecuted by the insurance company. 

Thos. J. Price, of Little Rock, for appellant. 

J. Allen Eades, of Morrilton, for appellee. 

Kirsy, J. (after stating the facts as above). [1] Appellant insists here upon 
only one assignment of error, thereby waiving all the others raised in the motion for 
new trial. It contends that the court erred in refusing to direct a verdict in its 
favor. 

[2] It is not disputed that the insurance policy was issued; that it lapsed and 
was reinstated; but it only contended that deceased was not in good health or in 
such physical condition at the time of the attempted reinstatement that it could be 
made binding upon the company, contrary to the said express condition No. 9 of 
the policy, providing : 

“The acceptance of any overdue premiums by the company * * * by a duly 
authorized agent * * shall reinstate this policy in full as to bodily injuries thereafter 
sustained, * * * but shall only reinstate this policy as to illness or disease originating 
or beginning more than 15 days after the date of said acceptance, and as to death 
resulting from illness or disease 15 days after date of said acceptance.” 

It is true that the physician who attended deceased at the hospital prior to his 
death testified that he had tuberculosis and that it was in such a stage at that time 
that he must necessarily have had the disease at the time of the reinstatement. Other 
witnesses testified, however, that he was in good health at, the time of the reinsate- 
ment and was working every day in the press room at the oil mill; that he did not 
become ill after such reinstatement in December until the latter part of February, 
at which time he appeared to be suffering from malaria according to the diagnosis of 
the physician, Dr. Smith, attending him. 

[3] Thus it will be seen that the testimony is conflicting on this point, and a 
case should not be withdrawn from the jury unless it can be said, as a matter of law, 
that no recovery can be had upon any reasonable view of the facts which the evidence 
tends to establish; and, where there is any evidence tending to establish the issue in 
favor of the party against whom the verdict is directed, it is error to take the case 
from the jury. Neal v. St. L., I. M. & S. Ry. Co., 71 Ark. 445, 78 S. W. 220; Hill v. 
St. L., I. M. & S. Ry. Co., 119 Ark. 589, 178 S. W. 369; Farmers’ Bank v. Johnson, 
gg Ogee 150 S. W. 401; Barrentine v. Henry Wrape Co., 120 Ark. 207, 179 
S. W. 328. 

{4] The issues were submitted to the jury on correct instructions we must as- 
sume, and no error was committed in refusing to direct a verdict in appellant’s favor. 
The judgment is accordingly affirmed. 


AMERICAN INS. UNION v. BENSON. (No. 161.) 
(Supreme Court of Arkansas. Feb. 7, 1927. Rehearing Denied March 28, 1927.) 
291 Southwestern Reporter 1007. 

I. INSURANCE—WHERE DEFENDANT ASSURER TOOK OVER CERTIFI- 
CATE OF ASSURED, CONSTITUTION AND BY-LAWS WERE AD- 
MISSIBLE AS PART OF INSURANCE CONTRACT (CRAWFORD & 
MOSES’ DIG. § 6076). 

In action by beneficiary on certificate of insurance, defendant insurance society 
having taken over certificates of members of another society to which assured be- 
longed, constitution and by-laws of defendant were admissible as part of contract of 
insurance, binding members and constituting notice of their provisions, under Craw- 
ford & Moses’ Dig. § 6076. 

(For other cases, see Insurance, Dec. Dig. § 705.) 


2. INSURANCE—ASSURED, PAYING PREMIUMS AND CONSENTING TO 
MERGER OF ORIGINAL ASSURER WITH ASSURER SUED BY BENE- 
FICIARY, ESTOPS LATTER FROM DENYING DEFENDANT’S BY- 
LAWS. 
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Beneficiary, suing on insurance certificate, is estopped to deny that assured had 
notice of provisions of constitution and by-lays of defendant assurer, where assured 
agreed to and signed contract of merger between original assurer and defendant so- 
ciety, where assured acknowledged her contract of insurance with defendant by pay- 
ing premiums to it, and where plaintiff bases his action on merger agreement. 

(For other cases, see Insurance, Dec. Dig. § 705.) 

3. INSURANCE—IN ACTION ON CERTIFICATE, EVIDENCE HELD TO 
SUSTAIN FINDING OF NO FORFEITURE, WHERE ASSURER RE- 
TAINED UNEARNED PREMIUMS AND FAILED TO ACT ON REIN- 
STATEMENT. 

In action by beneficiary on insurance certificate, assurer contending certificate had 
lapsed and and was forfeited because of default in payment of premiums and sus- 
pension from society, evidence held sufficient to warrant finding by jury that policy 
was not forfeited and to sustain verdict for plaintiff, since defendant, by failing for 
more than three months to return unearned premiums and to notify of inability to 
reinstate policy, waived forfeiture. 

(For other cases, see Insurance, Dec. § 819[3].) 


+, INSURANCE—CONDUCT OF ASSURER, LEADING ASSURED TO BE- 
LIEVE FORFEITURE OF POLICY WILL NOT BE INCURRED, ESTOPS 
FORFEITURE, ALTHOUGH TECHNICALLY FORFEITURE UNDER 
CONTRACT. 
Any conduct or declaration by insurance company which leads party insured 
to honestly believe that forfeiture of his policy will not be incurred estops company 


from insisting on forfeiture, although it might be claimed under express letter of 
contract. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Appeal from Circuit Court, Calhoun County; W. A. Speer, Judge. 

Action by G. B. Benson against the American Insurance Union. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

T. E. Helm, of Little Rock, for appellant. 

J. S. McKnight, of Hampton, for appellee. 


Woop, J. Margaret Ritchie became a member of the Mutual Relief Union of 
Ft. Smith, Ark., in September, 1916. As such member she received a certificate in- 
suring her life in the maximum sum of $1,000, favor of G. B. Benson. The Relief 
Union was afterward merged with the Home Protective Association, and the latter 
association was merged with the American Insurance Union, under a contract which 
required the holders of certificates to pay all premiums and chapter dues on or before 
the 20th day of each month without notice. The payments were to be made to the 
cashier of the union. The failure to pay caused the policy to lapse, and no cashier or 
other officer could waive the obligation to pay. The member whose certificate or 
policy had lapsed could be reinstated at any time within six months by making applica- 
tion on a printed form, attested by the cashier, and forwarded to the home office, and 
by depositing with the cashier, the unpaid premium and dues and reinstatement fee of 
10 cents. The reinstatement had to be approved by the medical director. There was 
a provision that the receipt by the cashier of the premiums or chapter dues or rein- 
statement fee would not have the effect of reinstating a lapsed member until his 
application was approved by a medical director. No provision of the contract could 
be waived by any of the officers. There was a provision in the contract to the effect 
that the union would not be liable to a beneficiary for more than the proceeds of one 
assessment of the roll to which said deceased member belonged, unless, at the ex- 
piration of the maximum period allowed to the members of said roll, said member 
elected to pay to the union the regular rate for carrying said member for the full 
amount of the certificate. 


Mrs. Ritchie paid her dues until September, 1923, which was the maximum period 
for increase in her payments, and under the contract she had the right at that time 
to elect to pay an increase premium of $4.70 per month, which would entitle her 
beneficiary. at her death, to the full amount of her certificate. Mrs. Ritchie died April 
2, 1924. This action was instituted by G. B. Benson, beneficiary in the certificate, 
against the American Insurance Union. He alleged that the defendant was liable 
for the full amount of the certificate under the contract of merger by which it took 
over the certificate of Mrs. Ritchie. In its answer, the Insurance Union denied that 





20 The Insurance Law Journal, Vol. 69 [July, 1927 


it was liable under the contract for any amount, but, under no circumstances, for more 
than the proceeds of one assessment of the members of the roll to which Mrs. Ritchie 
belonged. 

Benson testified and introduced the certificate issued to Mrs. Ritchie. Mrs. 
Ritchie died April 2, 1924. The policy was in force at the time of her death. The 
secretary of the defendant notified witness when the assessments were due, and 
they were always paid. The assessment for October, 1923, was paid; $1.43 was the 
amount to be paid on the policy every month. The witness introduced cards from 
the defendant which showed that $1.43 was received for September, 1923, and $1.43 
over, which was held as a credit to her account, “pending choice of options upon 
reaching the maximum rate in September, 1923.” 

On April 24, 1923, the defendant wrote Mrs. Ritchie that her next premium would 
not be due until October 1, 1923, and that it was returning money order for $1.43. 
On January 11, 1924, the defendant wrote her that she had several options, designating 
them, under her contract with the defendant, one of which was a whole life level 
rate policy on which the premium at her age would be $4.70, payable monthly, and 
the first would be due October Ist. The letter concluded by stating: 

“When you make choice of a policy on which you wish to continue your insur- 
ance and pay the stipulated premium thereon and chapter dues, your protection will be 
worth every dollar agreed upon and your membership and insurance will be on an 
equality with all other members of the American Insurance Union.” 

When witness received this letter, he sent them, on January 16, 1924, $4.80. They 
held this check from that date until April 18, 1924. On March 31, 1924, the defend- 
ant wrote Mrs. Ritchie, in which letter she was notified that it would require $30.90 
to cover her premiums through the months of April on the standard step rate, and 
$7.06 to cover her premiums on the maximum rate. In this letter the defendant asked 
her to advise regarding the option and send remittance at the earliest possible moment. 
Two days thereafter witness sent defendant a check for $30.90, the amount defendant 
asked the assured to send. 

On cross-examination, the witness identified a letter written to the assured on 
February 18, 1924, stating: 

“If it is your desire to have this policy placed in good standing on our records, 
it will be necessary to give this matter your prompt attention.” 

The witness further stated in answer to questions, that he had $1.43 in the 
hands of the defendant; that he sent them $4.80 in January, and $30.90 the day 
after Mrs. Ritchie was buried. On redirect examination, witness stated that the 
defendant kept his money 90 days before returning it; that the assured did not 
receive the option for the new policy until in January, and later she received a 
letter stating she owed $30.90, and witness sent that; that he always sent what 
they requested. The defendant never wrote anything about reinstatement; after 
the defendant wrote that the assured was paid up to October Ist, and said at the 
proper time it would give the option to take the policy and would send the papers 
on October Ist, and did not do it, witness wrote defendant two letters about it. On 
April 18, 1924, the defendant wrote the assured the following letter : 

“As your application for reinstatement has been rejected by our medical director, 
we are returning herewith two checks, one under date of January 17 for $4.80, the 
other dated April 4, for $30.90. These remittances have been held in our pending 
file awaiting the consideration of the application for reinstatement.” 

Witness further testified that he notified defendant by letter of the death of 
Mrs. Ritchie the next day after she was buried, and requested it to send him blanks 
on which to make proof. Witness’ letter was properly stamped and mailed; witness 
did not receive any response. 

The court refused to permit the defendant to introduce its constitution and 
by-laws in evidence, to which ruling the defendant duly excepted. The secretary 
of the defendant testified, among other things, that no proofs of death were made 
out and filed by the beneficiary. He stated that checks aggregating $35.70 were 
mailed to the defendant April 4, 1924, two days after the member’s death, which 
were returned with the statement that the application for reinstatement had been 
rejected by the medical director. The witness testified in September, 1923, Margaret 
Ritchie reached the maximum assessment, and the level premium basis, being $1.43, 
would purchase $200.84 had she been in good standing when she died. She had 
failed to make a choice of options in September, 1923, and automatically went upon 
the level premium basis. 
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The cashier of the defendant testified to the same effect. She failed to pay any- 
thing after September, 1923, was suspended for non-payment October 20, 1923, 
was never reinstated, and was not a member at the time of her death. Attached 
to the deposition of the secretary of the defendant, and made exhibits thereto, were 
the contracts of merger between the defendant and the Protective Association of 
Springdale, Ark., and also the rider and contract between defendant and Mrs. Ritchie. 
Under this rider and contract the certificate holders agreed to make their payments 
comply with the constitution and by-laws of the defendant, and the defendant agreed 
to assume the liability under the certificate. Among the exhibits is an application 
for reinstatement, showing that Mrs. Ritchie’s certificate lapsed in the month of 
of October, 1923, and answering all the questions therein in favor of reinstatement, 
showing that she was in good health, etc., at the time of the application. The 
application for reinstatement is dated January 17, 1924, signed by Margaret Ritchie, 
and gives her address as Hampton, Ark. At the close of the application for re- 
instatement is the following certificate: 

“This is to certify that the above signature was written by the applicant in my 
presence, and that he has deposited with me unpaid premiums and dues, including a 
reinstatement fee of ten cents, amounting in all to $37.75. I do recommend this 
applicant for reinstatement. 

“T Signed] C. L. Jordan, Cashier.” 

The court instructed the jury, in effect, that, if they believed from the testimony 
that the policy of Mrs. Ritchie lapsed for the non-payment of dues October 20, 
1923, nevertheless if the defendant, by the acts and conduct of its officers, led Mrs. 
Ritchie to believe that the policy had not lapsed or forfeited, and that she, acting 
upon such belief, incurred expenses or trouble on account of the non-payment of 
premiums or assessments, then the defendant waived its right to claim a forfeiture 
in this action; and, if the jury so found, their verdict should be in favor of the 
plaintiff in the sum of $1,000. The defendant asked the court in its prayer for 
instruction No. 1 to instruct the jury to direct a verdict! in its favor, and its prayer 
for instruction No. 2, told the jury that, if they found that Mrs. Ritchie was sus- 
pended for non-payment of dues on October 20, 1923, and failed to comply with the 
laws and requirements of the defendant before her death on April 3, 1924, their 
verdict should be for the defendant. The court modified the defendant’s prayer for 
instruction No. 2 by adding thereto the following: ‘Provided you further find that 
the said forfeiture was not waived by the defendant”—and granted the prayer as 
modified. The court refused appellant’s prayer for a directed verdict. The appellant 
duly excepted to the rulings of the court in the giving and refusing prayers for 
instruction. The jury returned a verdict in favor of the plaintiff in the sum of 
$1,000, with interest at the rate of 6 per cent. from June 2, 1924. Judgment was 
entered in favor of the plaintiff for that sum, from which judgment the defendant 
duly prosecutes this appeal. 

[1] 1. Learned counsel for the appellant contends that the court erred in ex- 
cluding the constitution and by-laws of the appellant from the jury. Counsel are 
correct in this contention. In the merger contract between the appellant and the 
Home Protective Association, entered into on November 1, 1918, by which the 
appellant assumed liability to the certificate holders of the Home Protective Associa- 
tion, among whom was Mrs. Ritchie, was the following provision: 

“It is hereby understood and agreed that the members hereby consolidated shall be 
subject to the constitution and laws of the American Insurance Union now in force, 
or that may hereafter be in force except as herein otherwise provided.” 

[2] It is alleged in the answer of the appellant that a rider and contract of 
consolidation between the Home Protective Association and the appellant was sent 
to Mrs. Ritchie and duly signed by her and afterwards sent to the appellant; that 
in this receipt Mrs. Ritchie agrees that the rider and contract shall be attached to 
and form a part of her certificate and contract of insurance of the appellant “under 
the terms and conditions set forth in said rider and contract.” While the appellant 
does not prove the above allegation of its answer, the appellee is not in an attitude 
to deny that Mrs. Ritchie received and signed the receipt containing the rider and 
contract of consolidation between the appellant and the Home Protective Association, 
and that such contract was a part of her certificate and contract of insurance with 
the appellant. 

The testimony of the appellee proves conclusively that the rider and contract 
was received by Mrs. Ritchie and agreed to by her, because she continued after the 
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merger agreement, as the appellee asserts and as the testimony and correspondence 
between Mrs. Ritchie and appellant shows, to pay her premiums to the appellant, 
and to thus acknowledge that her contract of insurance was with the appellant. The 
appellee bottoms his action against the appellant on the ground that under the merger 
contract, the appellant had assumed the liability on her policy of insurance. The 
cause, in this particular, is ruled by the recent case of Knight v. American Insurance 
Union, 288 S. W. 395, 399, where we said: 

“The conclusion is irresistible that the assured member did receive the rider for 
he continued after the merger contract until his death to pay the assessment to the 
appellee. The undisputed testimony therefore justified the trial court in finding that 
Horace Knight, the assured member, received a copy of the consolidated contract 
and accepted its provisions. The appellant predicated his cause of action upon such 
contract, and, having accepted the same, he is bound by its terms.” 

This court is committed to the doctrine that the constitution and laws of a 
fraternal benefit society are a part of the contract of insurance and that the members or 
certificate holders of such society have notice of, and are bound by, the provisions 
of the same. See section 6076, C. & M. Digest; Sov. Camp, W. O. W., v. Barnes, 
154 Ark. 486, 243 S. W. 55; Sov. Camp, W. O. W., v. Newsom, 142 Ark. 132, 219 
S. W. 759, 14 A. L. R. 903 and other cases cited in appellant’s brief. To eliminate 
the error, we have stated the contract of insurance upon which the appellee based 
his right of action as though it were a contract of insurance with the appellant, 
embracing the provisions of the latter’s constitution and by-laws, and, in our con- 
sideration of the case, have given the appellant the benefit of these provisions. The 
question then is, Was appellee entitled to recover when the contract is so treated? 

[3] 2. This brings us to a consideration of appellant’s second contention, “that 
the certificate had lapsed and all rights thereunder forfeited.’ The issue as to 
whether or not the policy was forfeited because of non-payment of premiums or 
dues was submitted to the jury under correct instructions. The material testimony 
bearing on this issue is set out above. Giving this testimony its strongest probative 
force in favor of the appellee, it was certainly sufficient to warrant the court in 
refusing to declare as a matter of law that the policy was forfeited, and was sufficient 
to warrant the finding by the jury that the policy was not forfeited, and to sustain 
the verdict in favor of the appellee. The testimony of appellant’s secretary and 
also of its cashier was to the effect that Mrs. Ritchie defaulted in the payment of 
her installment dues for the month of October, 1923, in the sum of $1.43, and 
she was suspended because of such failure on October 20, 1923 that she was never 
reinstated under the constitution and by-laws of the company, and that, if she had 
been in good standing at the time of her death, the value of her certificate would 
have been $200.84 under the constitution and law of the appellant and the rider 
and merger contract by which she was bound. The jury might have found that all 
these contentions were effecutually refuted, not only by the testimony of the appellee, 
but likewise by the certificate of appellant’s cashier, C. L. Jordan, which was made 
an exhibit to appellant’s depositions, introduced in evidence, referred to in appellant’s 
abstract and found in the record at pages 103 and 104. This document was designated 
“Application for Reinstatement” of a policy, which it states lapsed in the month of 
October, 1923. It is dated January 17, 1924, and is signed by Margaret Ritchie, and 
certified to by appellant’s cashier as follows: 

“This is to certify that the above signature was written by the applicant in my 
presence, and that she has deposited with me unpaid premiums and dues, including a 
reinstatement fee of ten cents, amounting in all to $37.75. I do recommend this 
applicant for reinstatement.” 

There is no testimony in the record to the effect that this amount of money 
was ever returned to Mrs. Ritchie. If the above certificate stated the truth, then 
Mrs. Ritchie, at the time of her death, had in the hands of the appellant more than 
enough money to pay the premiums due on a whole life level rate policy from October 
to April, inclusive. Having this money in its hands from January 17, 1924, until 
after April 2, 1924, when Mrs. Ritchie died—a period of nearly three months— 
without returning the money and notifying Mrs. Ritchie that the appellant would 
not reinstate her policy, but would insist on a forfeiture thereof, appellant, by such 
conduct, must be held to have waived the forfeiture, and is estopped from claiming 
non-liability on the policy. 

[4] There were conflicts in the testimony which it was the province of the jury 
alone to reconcile. The undisputed testimony shows that, when the appellant declared 
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the forfeiture of the policy October 20, 1923, it had in its hands sufficient money 
to pay the premiums due at that time, and its own correspondence tends strongly to 
prove that it did not intend to insist upon a forfeiture of the policy, but, on the 
contrary, was urging Mrs. Ritchie to exercise her option as to which form of 
insurance she would finally accept. This was the situation at the time of her 
death. Appellee’s testimony tends to prove that he complied with every request of 
the appellant to remit premiums, sending in the entire amount that appellant advised 
him was due, and that Mrs. Ritchie had paid, and was willing to pay at any time, a 
sufficient amount to prevent a forfeiture of the policy if appellant had indicated that 
such was his intention. Appellant delayed making known its purpose to insist upon 
a forfeiture of the policy until after the death of the assured. Under the facts as 
the jury might have found them from the testimony in this record, the appellant 
must be held to have waived the forfeiture. The facts bring the case within the 
general doctrine announced in many of our cases as follows: 

‘Forfeitures are not favored in law,’ and that ‘courts are always prompt to 
seize hold of any circumstances that indicate an election to waive a forfeiture, or an 
agreement to do so, on which the party has relied and acted. Any agreement, declara- 
tion, or course of action on the part of an insurance company which leads a party 
insured honestly to believe that by conformity thereto, a forfeiture of his policy 
will not be incurred, followed by due conformity on his part, will estop, and ought 
to estop, the company from insisting on a forieiture, though it might be claimed 
under the express letter of the contract.’ * * * As is said in 14 R. C. L. 1181, § 357, 
‘waiver of a forfeiture, though in the nature of an estoppel, may be created by 
acts, conduct, or declarations insufficient to create a technical estoppel, and the courts, 
not favoring forfeitures, are inclined to grasp any circumstances which indicate an 
election to waive a forfeiture.” American Life Ass’n v. Vaden, 164 Ark. 75 at 
page 88, 261 S. W. 320, 324, and cases there cited. 

There is no reversible error in the record, and the judgment must therefore be 
affirmed. 


MISSOURI STATE LIFE INS. CO. v. BROOKS. (No. 286.) 


(Supreme Court of Arkansas. March 21, 1927.) 
292 Southwestern Reporter 102. 

1. INSURANCE—WHETHER INSURER RECEIVED PART OF PREMIUM 
IN CASH AND BALANCE IN EXTENSION NOTE BEFORE LIFE 
POLICY LAPSED, PREVENTING FORFEITURE, HELD FOR JURY 
In action on life policy, under evidence that insured remitted cash payment and 

extension note signed by company for balance of premium, in conformity with in- 

surer’s offer to extend time of payment of premium, jury might have found that 

insurer received cash and note before policy lapsed for non-payment of premium, 

preventing forfeiture of policy, and issues thereon were properly submitted to jury. 
(For other cases, see Insurance, Dec. Dig. § 668[8].) 


3. INSURANCE—WHETHER FORFEITURE OF LIFE POLICY WAS 
WAIVED BY INSURER’S RECEIPT OF PART PREMIUM AFTER 
LAPSE AND INSURED’S MAILING NOTE FOR BALANCE WITH 
APPLICATION FOR REINSTATEMENT HELD FOR JURY. 

In action on life policy, evidence from which jury might have found that, after 
lapse of policy for non-payment of second premium, insurer received cash in part 
payment thereof and that insured mailed extension note for balance, together with 
application for reinstatement, which were not complained of by insurer as not prop- 
erly signed, presented issues for jury whether insurer waived forfeiture of policy 
for non-payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


4. INSUANCE—INSURER IS ESTOPPED FROM INSISTING ON FOR- 
FEITURE OF POLICY, WHERE INSURED CONFORMS TO AGREE- 
MENT OF INSURER, INDUCED BY BELIEF THAT FORFEITURE 
WILL NOT BE INCURRED. 

Agreement or action by insurer leading insured honestly to believe that by con- 
formity thereto forfeiture of policy will not be incurred, followed by due conformity 
by insured, estops insurer from insisting on forfeiture ‘though it might claim under 
express letter of contract. 


(For other cases, see Insurance, Dec. Dig. § 371.) 
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Appeal from Circuit Court, Hot Springs County T. E. Toler, Judge. 
Action by Thomas B. Brooks, as administrator of the estate of Ora Brooks, 
deceased, against the Missouri State Life Insurance Company. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellant. 

D. D. Glover, of Malvern, for appellee. 

Woop, J. On Juyl 2, 1924, the Missouri State Life Insurance Company, here- 
after called the appellant, issued its policy in the sum of $1,000 to one Ora Brooks, 
on which she paid the annual premium of $17.42. The next premium on the policy 
was due July 2, 1925. T. B. Brooks, the husband of Ora Brooks, also carried a 
policy with the appellant. These policies were taken out at Mangham, La., where 
they lived. The agent of the appellant at that place was Alex Watson. In May, 
1925, Brooks made application to appellant through its agent at Mangham for per- 
mission to pay a part of the next premium due on the policy of Ora Brooks and 
to give a note for the remainder. On May 14, 1925, the agent wrote the company 
as follows: 

“T. B. Brooks wishes to give his note to cover premiums on policies of himself 
and wife, Ora Brooks. His personal address is Malvern, Ark.” 

In answer to this letter the company wrote Ora Brooks on May 19th to the 
effect that she would have until August 2, 1925, to make settlement of the premium, 
and inclosed in the letter an extension note for her to sign in the sum of $13.46 
which note was to become due January 22, 1926, and appellant requested in the letter 
that, if she were unable to pay the amount of the premium in cash on August 2, 
1925, she sign the note and inclose a remittance of $3.96. T. B. Brooks signed the 
extension note for his wife and returned it to the company in May, 1925. This 
note recites, in part: 

That, “although the annual premium due the 2d of July, 1925, had not been 
paid, the insurance was continued until midnight of the due date of the note, January 
2, 1926.” 

It further recites that, if the note were paid on or before that date, such pay- 
ment, together with the cash, will then be accepted by the company as a payment 
of the premium, and that all rights under the policy would be continued the same 
as if the premium had been paid when due, and, if the note were not paid when 
due, it should cease to be a claim against the maker, and the company would retain 
the cash as a compensation for the earned premium for the extended insurance 
granted to the assured up to the date of the maturity of the note. The company kept 
the note from May until August 21, 1925. A letter was written to the company 
by Brooks on August 15, 1925, in which he states that he is inclosing money order 
for $6.50 in half payment of Ora Brooks’ policy, and in which he states that he had 
overlooked the fact that the premium was due July 2d, and thought it was due 
August 2d, and that he would sign up his notes and his wife’s note and would pay 
in full, with interest, on October 15, 1925. On August 21, 1925, the company wrote 
Mrs. Brooks, stating, in substance, that it had received the remittance of $3.96 in 
cash with the signed note, and that it was sending her a new note to be signed by 


her instead of her husband, and also inclosing the original note. The letter further 
stated as follows: 


“Since this policy is in_a lapsed condition at this time, we are inclosing an appli- 
cation for reinstatement. This matter will have our immediate attention upon receipt 


of the application for reinsatement and the note properly signed and witnessed. 
Kindly give the above your immediate attention.” 


On the same day the company also wrote Brooks, in which letter it stated that 
it had received the remittance from him of $6.50 and that it was deducting $3.96 
for the policy on the life of Mrs. Brooks, leaving the sum of $2.24 to apply on 
Brooks’ individual policy. In addition to the $3.96 that had been sent in May, the 
$6.50 was sent to the appellant to pay on the policy of Mrs. Brooks. There is a 
postal money order in the record, dated August 12, 1925, for $6.50. 

Mrs. Ora Brooks died on November 1, 1925. After her death Brooks reported 
the same to the appellant. Appellant sent to Brooks a check for $3.96 on the First 
National Bank of St. Louis, dated Octob=r 21, 1925, payable to the order of Ora 
Brooks. Brooks received this check between the 6th and 8th of November. The 
appellant also, on the 28th of December, 1925, wrote Brooks a letter in which it 
inclosed to him checks for $13.96 and $3.96, which he, at the suggestion of his 
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counsel, had sent the appellant after the death of Ora Brooks, and in this letter the 
appellant stated that it had sent its check for $3.96 in the letter of October 26, 1925, 
prior to the death of Mrs. Brooks, and its files in the matter were closed at that time, 
and appellant further stated that the policy had no value whatever and that it was 
not liable thereon. There were cashier’s checks in the record on the First National 
Bank at Malvern, Ark., dated December 21, 1925, for $13.96 and $3.96, respectively, 
in favor of the appellant. These checks, as stated, were sent by Brooks to the 
appellant. The company had never paid anything on the policy. 

This action was instituted by T. B. Brooks, hereafter called appellee, as admin- 
istrator of the estate of Ora Brooks, against the appellant, to recover on the policy. 
The appellant answered, denying liability, and the above are substantially the facts 
in favor of the appellee, which the testimony, given its strongest probative force, 
tended to prove. The cashier of the appellant testified, in substance, that the second 
annual premium on Mrs. Ora Brooks’ policy was due July 2, 1925; that he wrote on 
May 14, 1925, as above set out, notifying the appellant that Brooks wished to give 
his note to cover the premium on the policies of himself and wife, and he identified 
the further correspondence set out above between the appellant and Brooks. He stated 
that the policy on the life of Mrs. Brooks lapsed on August 2, 1925, and that the 
first appellant heard from any one concerning the policy was the letter of August 
15, 1925, written by appellee to the appellant inclosing the money order for $6.50. 
This letter was 13 days after the expiration of the period of grace had expired. 
This letter also contained the extension note, which was signed by T. B. Brooks. 
The note was returned in the appellant’s letter of August 21, 1925, referred to above, 
and appellant had heard nothing further from either of them with reference to Mrs. 
Brooks’ policy. After a policy lapsed it required an application for reinstatement 
submitted to the company, which could only be approved by a committee appointed at 
the home office. Appellant sent letters to Mrs. Brooks on September 8, 1925, and 
again on September 18, 1925, calling her attention to the fact that the appellant had 
not received the new note which was to be signed by her and the application for 
reinstatement, and notifying her that her policy was in a lapsed condition, and 
requesting her to give an early reply advising the company as to what she intended 
to do. The witness stated that a properly executed note by Ora Brooks and her 
application for reinstatement was never received at the home office, and therefore 
the policy was never really reinstated. The $3.96 which Ora Brooks had sent to the 
appellant was not accepted by the appellant as a consideration for reinstatement, but 
was held by it awaiting a properly signed note and application for reinstatement. 
The money was not received at the home office until August 17, 1925, and appellant 
returned the same to Mrs. Brooks October 26, 1925, by a check payable to her 
order issued from the home office of the appellant in this letter of October 26, 1925. 

The court told the jury in its first instruction, in substance, that if it found 
that Ora Brooks, during her lifetime complied with tha conditions of the policy and 
that the same was a valid policy at her death, the verdict should be in favor of the 
plaintiff appellee. In other instructions, the court further submitted to the jury the 
issue as to whether or not the appellant had accepted in cash a part of the second 
premium due on the policy and an extension note for the halance after the policy 
lapsed for the non-payment of the second premium, and told the jury, if they so 
found, their verdict should be in favor of the plaintiff appellee. The court sub- 
mitted to the jury the issues as to whether or not, after the time for the payment 
of the second premium, the appellant had not waived a forfeiture of the policy by 
an acceptance of a part of the premium in cash and the signing and returning to 
the appellant of an extension note for the balance of the premium in accordance 
with appellant’s instructions. Instruction No. 5 is as follows: 

“You are instructed that if you should find that the policy sued on had at any 
time lapsed, and you further find that the defendant company sent her an application 
for reinstatement, and that she filled it out as required by the forms sent her, and 
that she paid part of the premium in money and signed a note for the remainder 
of the premium, and that it was accepted by it, then you are told and instructed that 
the plaintiff would be entitled to recover in this suit.” 

The appellant duly excepted to the rulings of the court in the granting of 
appellee’s prayers for instructions and in refusing the appellant’s prayer for a directed 
verdict. The jury returned a verdict in favor of the appellee in the sum of $1,000. 
Judgment was entered in appellee’s favor for that sum, from which judgment is 
this appeal. 


1. The provision in the policy as to reinstatement is as follows: 
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“If any premium is not paid on the date when due or within the period of grace 
and this policy has not been surrendered, the company will reinstate the policy of said 
due date at any time thereafter upon evidence of insurability satisfactory to the 
company and payment of all arrears of premium, with interest at the rate of 6 per 
cent. per annum.” 

[1] The jury might have found from the testimony, supra, that the appellant, 
as early as May 1, 1925, offered to extend the time of the payment of the second 
premium if the assured would remit the sum of $3.96 and sign an extension note for 
the balance of $13.96, due January 2, 1926; that the assured attempted to comply 
with this request by remitting the cash of $3.96 and a note signed by her husband 
for the balance. There is a decided conflict in the evidence on this point. The 
testimony of the appellee tends to prove that he signed the note for his wife, which 
the company sent to her to be signed, and returned the same, and that this was done 
in May, 1925. His testimony and the testimony of his daughter tends to prove that 
the note was signed by him and sent back immediately. The testimony of the ap- 
pellee also tends to prove that he mailed to the appellant the sum of $3.96 in cash 
compliance with the appellant’s request about that time. The testimony of appellant’s 
cashier tends to prove that, after writing the letter of May 19, 1925, the appellant 
did not hear anything further concerning Ora Brooks’ policy until August, 1925. 
While the cross-examination of the appellee disclosed some indefiniteness and un- 
certainty as to whether the money was sent by post office order, check, or cash, he 
finally testified that he sent $3 in greenbacks and the rest in stamps and through 
the mail about the time he mailed the letter with the extension note signed by himself 
for his wife, which was in May. The jury therefore might have found from the 
testimony on behalf of the appellee that the appellant received a part of the second 
premium in cash and the extension note for the balance for the policy lapsed 
because of the non-payment of premium due August 2, 1925, and that the policy 
had not lapsed and was therefore not forfeited at that time. The court correctly 
submitted this issue to the jury. 

2. The jury might have found, from the testimony of the appellee, that the 
appellant kept the first extension note signed by him for his wife from May, 1925, 
till August, 1925, before it requested that another note be executed by Mrs. Brooks 
individually, and before it requested her to sign an application for reinstatement. 
The testimony of the appellee tends to prove that this request of the appellant was 
promptly complied with by Ora Brooks’ signing the new extension note and applica- 
tion for reinstatement, and by having the same witnessed, and then mailing the 
same to appellant in the self-addressed envelope furnished Mrs. Brooks for that 
purpose. In the meantime, on the 15th of August, 1925, the appellee wrote to the 
appellant remitting the sum of $6.50, which he states was half the premium on Ora 
Brooks’ policy. The appellant, in its letter of August 21, 1925, acknowledged the 
receipt of that amount and credited the sum of $3.96 on premium due on Ora 
Brooks’ policy and the balance on T. B. Brooks’ policy. In this letter of August 21, 
1925, the appellant likewise admits that it had received the note signed by Brooks 
for his wife, and states that it was returning a new extension note and application 
for reinstatement, to be signed by Mrs. Brooks, and that the policy was in a lapsed 
condition at that time. Again the testimony is conflicting. Brooks and his daughter 
testified that Ora Brooks signed the new extension note and application, and that same 
was witnessed as requested by the appellant, and that the letter inclosing his new ex- 
tension note and application was properly mailed to the appellant in an envelope self- 
addressed, while the appellant’s cashier testified that neither the note nor the applica- 
tion for reinstatement had ever been received at the home office. And, again, appellant’s 
cashier testified that on Septemeber 8, 1925, appllant properly mailed a letter addressed 
to Mrs. Brooks notifying her that it had not received the extension note and application 
for reinstatement signed by her and requesting her to sign and return the same 
immediately and another letter to the same effect on September 18,, 1925, and, having 
received no answer, the appellant wrote the letter of October 26, 1925, to Ora. Brooks, 
inclosing to her a check for $3.96, and concluded by stating that appellant would 
be glad to reinstate her policy upon receiving satisfactory application for reinstatement, 
‘ogether with a settlement of arrears. But the appellee, Brooks, testified concerning 
these letters that, after he had written the letter of August 15, 1925, he never heard 
from the appellant any more. He stated that, prior to the death of his wife, there 
was no complaint from the appellant concerning the extension note she 
had sent to the company; that she died believing that her policy was valid. Appellee 
testified that the appellant had never returned the $6.50 which he had sent to the 
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appellant to pay on Mrs. Ora Brooks’ policy. But the testimony for the appellant 
tended to prove that the appellant accounted for that amount by crediting $3.96 on 
the policy of Mrs. Brooks and the balance on T. B. Brooks’ premium. 

[2, 3] Now, the jury have settled the above conflicts in the testimony in favor 
of the appellee, and the verdict of the jury on these issues of fact is conclusive 
here. The jury might have found from the above that, after the time had elapsed 
when the payment of the second premium was due, the appellant received of Ora 
Brooks the sum of $6.50 in cash as a part of the premium due on her policy, 
that she executed an extension note for the balance which would not be due until 
January 2, 1926, that she inclosed this extension note with the application for rein- 
statement in an envelope self-addressed to the appellant, which it had sent her for 
that purpose, and stamped and mailed the same, that appellant made no complaint 
thereafter as long as she lived that the extension note had not been properly signed, 
and that Ora Brooks died believing her policy was valid and in force; that the 
$3.96 which Ora Brooks had sent in cash to the appellant in May as a part payment 
on the second premium was not returned by appellant and received by the appellee 
before the death of Mrs. Brooks, that appellant had never returned the $6.50 in cash 
which the appellee had sent appellant in the letter of August 15, 1925, and that the 
extension note, signed by the appellee and sent through the mail to the appellant, 
had never been returned to the appelle. 

Therefore it was for the jury, under the evidence, to determine whether or not 
the policy had lapsed because of the failure of Ora Brooks to pay the second pre- 
mium, and whether or not the rights of the appellee thereunder as administrator of 
Mrs. Breeks had been forfeited. The court submitted these issues under instructions 
in which there are no prejudicial errors to the appellant. 

[4] In American Life Association v. Vaden, 164 Ark. 75, at page 88, 261 S. W. 
320, 324, we said: 

“The doctrine is firmly established by the highest courts in this country, and 
approved by us in numerous cases, that ‘forfeitures are not favored in law,’ and that 
‘courts are always prompt to seize hold of any circumstances that indicate an election 
to waive a forfeiture, or an agreement to do so, on which the party has relied and 
acted. Any agreement, declaration, or course of action on the part of an insurance 
company which leads a party insured honestly to believe that, by conformity there- 
to, a forfeiture of his policy will not be incurred, followed by due conformity on 
his part, will estop, and ought to estop, the company from insisting on a forfeiture, 
though it might be claimed under the express letter of the contract. * * * As is 
said in 14 R. C. L. 1181, § 357, ‘waiver of a forfeiture, though in the nature of an 
estoppel, may be created by acts, conduct, or declarations insufficient to create a 
technical estoppel, and the courts, not favoring forfeitures, are inclined to grasp any 
circumstances which indicate an election to waive a forfeiture.’ ” 

See, also, American Ins. Union v. Benson (Ark.) 291 S. 'W. 1007. 

The above doctrine is applicable to the facts as found by the jury under the 
evidence. There was evidence to sustain the verdict. The trial court therefore did 
not err in refusing appellant’s prayer for a directed verdict, and its judgment entered 
in favor of the appellee is correct, and it is affirmed. 


FRATERNAL AID UNION v. MURRAY. (No. 11462.) 
(Supreme Court of Colorado. April 4, 1927.) 
254 Pacific Reporter 997. 

1. INSURANCE—KNOWLEDGE OF LOCAL SECRETARY OF FRATER- 
ae galas IS IMPUTED TO SOCIETY ON PRINCIPAL OF 
Local secretary of fraternal society held to be agent of Supreme Lodge intrusted 

with its business, and his knowledge acquired while transacting business of association 

of collecting dues is imputed to society on broad principle of agency. 
(For other cases, see Insurance, Dec. Dig. § 695.) 


2. INSURANCE—CUSTOMARY RECEIPT BY SECRETARY OF OVERDUE 
DUES HELD TO ESTOP SUPREME LODGE FROM URGING BY-LAWS 
$3618) TO RECOVERY ON DEATH BENEFIT CERTIFICATE (C. L. 
Where evidence established that local secretary of lodge permitted members to 

pay dues after time fixed by by-laws, without any protest, remonstrance, or unfavor- 
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able action by the society, the Supreme Lodge is estopped from urging its by-laws 
as defense under C. L. § 2618, to action for death of member at time when he was 
in default in payment of dues. . 

(For other cases, see Insurance, Dec, Dig. § 755[4].) 


3. INSURANCE—COURSE OF DEALING BY FRATERNAL SOCIETY, 
LEADING MEMBERS TO BELIEVE PROMPT PAYMENT WAS NOT 
REQUIRED, CONSTITUTES WAIVER OF PROVISIONS THEREFOR. 
Where, by course of dealing, a fraternal society led its members to believe prompt 

payment would not be required, it is a waiver of strict terms of provisions of by-laws, 

and member will remain legally in good standing for such reasonable time after due 
date as has theretofore been allowed him in which to pay dues. 


(For other cases, see Insurance, Dec, Dig. § 755[4].) 

Denison, J., dissenting. 

En Bane. 

Error to District Court, Las Animas County; A. C. McChesney, Judge. 

Action by James H. Murray against the Fraternal Aid Union. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


Tipton & Tipton, of Trinidad, and George R. Allen, of Topeka, Kan., for plaintiff 
in error. 


Northcutt & Northcutt, of Denver, for defendant in error. 


Wuitrorp, J. Plaintiff below, defendant in error here, is the beneficiary named 
in a benefit certificate issued to Patrick H. Murray by the Fraternal Aid Union, 
defendant below. Murray had been a member of the fraternal society in good stand- 
ing for 17 years. He died December 12, 1923. The society defends the action 
against it on the ground that at the time of the death of Murray he had omitted to 
pay his monthly dues payable on or before midnight of the lst day of December, 
1923, which, under the by-laws of the society, automatically suspended him from 
membership, and that by such failure to pay at the time fixed all rights of the 
beneficiary under the certificate were forfeited. Plaintiff replies that it was the 
custom of the defendant, at the date of the death of the insured and prior thereto, 
to receive dues from its members after midnight of the Ist, day of the month when 
the same became due and payable; that it was the custom of the defendant to waive 
the provision of its by-laws with reference to the payment of dues and to accept the 
same and keep its members in good standing and the certificate in full force and 
effect, even though dues were not paid by members until after the middle of the 
month following the due date under its by-laws; that the insured relied on this cus- 
tom and course of business and made payments of local dues in accordance with 
such custom, and at the time of his death Murray was a member in good standing; 
and that by reason of the custom and course of business of the defendant it is 
estopped from asserting that Murray was delinquent at the date of his death. Plain- 
tiff had a verdict and judgment, and the society brings the case here for review. 

Section 2618, C. L. 1921, provides: 


“The constitution and laws of the society may provide that no subordinate body, 
nor any of its subordinate officers or members shall have the power or authority to 
waive any of the provisions of the laws and constitution of the society, and the 
same shall be binding on thé society and each and every member thereof and on all 
beneficiaries of members.” 

Section 106 of the by-laws of the defendant society reads: 

“No officer or member of the Supreme Lodge, except the Supreme President, by 
his dispensation, nor any local or subordinate lodge, or any officer or member thereof, 
or any organizer, deputy or agent, shall have authority to change, modify or waive 
any of the provisions of this constitution.” 

Counsel contends that the record presents two principal questions for determin- 
ation: (1) Whether or not, under section 2618 of the statute and the by-law quoted 
above, a secretary of the local lodge can, by accepting payment of dues out of time, 
without the knowledge of the Supreme Lodge, establish a new due date in violation of 
the laws of the society; (2) whether or not, under the record in this case, such a new 
due date has been established by the act of the local secretary. We do not so under- 
stand the record, or that the questions raised for solution are as stated by counsel. 

The real questions for us to determine are whether or not, by the course of 
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conduct disclosed by this record, the defendant society waived a strict compliance with 
the provision of its by-laws, and, if so, whether it is now estopped to assert that the 
contract was forfeited by the failure of the insured to pay the monthly dues before 
midnight on the Ist day of, December, 1923. 

[1] The contention that the testimony shows that the Supreme Lodge had no 
knowledge whatever that the local secretary was accepting dues out of time, and that 
under such circumstances there could not be a waiver of the by-laws w hen read in 
conjunction with the statute, cannot be sustained. The plaintiff was not obliged to 
show that the society had actual knowledge of the practice of the secretary. We have 
held that the secretary is the agent of the Supreme Lodge, intrusted with its busi- 
ness, and the knowledge of the local secretary acquired while transacting its business 
of collecting its dues is imputed to the society upon the broad principle of agency. 
Supreme Lodge v. Davis, 26 Colo. 252, 58 P. 595; Peterson v. Modern Woodmen, 
127 Wash. 412, 220 P. 809. 

[2] It appears that prior to 1920, and at the time when Murray became a mem- 
ber, lodge dues were payable monthly any time before the last day of the month. 
In September of that year the by-laws were amended, so that dues were payable 
before midnight of the lst day of the month. The evidence abundantly establishes 
that from September, 1920, to the date of Murray’s death, the practice and custom 
of the society prevailed of allowing the insured and other members to pay monthly 
dues after the due date fixed by the by-laws, and that the receipts given by the sec- 
retary for belated dues were uniformly antedated, so that the date of the receipt made 
it appear that the dues were paid in apt time. During the years 1920, 1921, 1922 and 
1923, the record shows that Murray paid his monthly dues not to exceed six times 
on the due date, and that all other payments during those years were allowed to be 
paid and accepted by the society after the time fixed by the by-laws, without any 
protest, remonstrance, or unfavorable action by the society, and in harmony with this 
practice payments of dues were received shortly prior to Murray’s death on August 
15 and September 19, 1923. By this uncontradicted evidence a course of dealing 
is clearly established whereby for nearly four consecutive years Murray was per- 
mitted to pay his monthly dues long after they were due under the by-laws, with 
the acquiescence and sanction of the society. 

We have held that where, by a course of dealing, a fraternal society like 
the plaintiff in error has led its members to believe that prompt payment will not be 
required, and that dues will be received after the due date fixed by the by-laws and 
its members still recognized by the society as in good standing, it is a waiver of 
the strict terms of the provisions of the by-laws, and the member will remain 
legally in good standing for such reasonable time after the due date as has thereto- 
fore been allowed him in which to pay dues. Woodmen v. Bohanna, 59 Colo. 545, 
151 P. 428; Lagrow v. Woodmen, 75 Colo, 466, 226 P. 1086; Behnke v. Modern 
Brotherhood, 167 Minn. 104, 208 N. W. 542; Wittensten v. Brotherhood (Minn.) 
210 N. W. 853; Peterson v. Modern Woodmen, supra. 

Therefore, under such circumstances as here disclosed, the automatic suspension 
from membership and forfeiture of the rights under the certificate did not occur. 
By the custom and sanction of the society, Murray was in good standing on December 
12, 1923, since by custom the time of extension to him for payment of his monthly 
dues had not expired, and although the dues for that month were never paid, the 
society under such circumstances is estopped from urging its by-laws as a bar to 
recovery. Peterson v. Modern Woodmen, supra. 

We find no error in the record which would warrant a reversal, and the judg- 
ment of the district court is therefore affirmed. 

DENISON, J., dissents. 


WATKINS v. SECURITY BEN. ASS’N. (No. 11511.) 
(Supreme Court of Colorado. Feb. 21, 1927.) 
255 Pacific Reporter 452 


1. INSURANCE—INSURER, DENYING LIABILITY FOR DEATH RE- 
SULTING FROM ABORTION, NEED NOT DENY THAT ABORTION 
WAS NECESSARY WITHIN EXCEPTION OF CONSTITUTION AND 
BY-LAWS. 


In action on life insurance policy, insurer, relying on defense of death from 
abortion, or attempt to commit abortion, did not have to negative exception to pro- 
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vision in constitution and by-laws precluding recovery, in case of death from abor- 
tion or attempt to commit abortion. 


(For other cases see Insurance, Dec. Dig. § 640[3]). 


2. INSURANCE—INSURED, RELYING ON EXCEPTION TO PROVISION 


PRECLUDING RECOVERY FOR DEATH FROM ABORTION, MUST 
PLEAD AND PROVE IT. 


One relying on exception to provision that death from abortion, or attempt to 
commit abortion, precludes recovery in case of death, must plead, and prove it, since 
presumption is that the facts of such exception, if they exist, are peculiarly within 
plaintiff's knowledge. 

(For other cases see Insurance, Dec. Dig. § 639.) 


3. INSURANCE—DOCUMENTS INCLUDED IN PROOFS OF LOSS HELD 
ADMISSIBLE TO PROVE THAT DEATH OF INSURED WAS DUE TO 
CRIMINAL ABORTION. 

In action on life insurance contract, evidence, consisting of documents included 
in plaintiff’s proof of death, on which she relied to establish her claim, held admis- 
sible to prove death by abortion, for which insurer was not liable. 

(For other cases see Insurance, Dec. Dig. § 659[1]). 

Department 1. 


Error to District Court, City and County of Denver; Julian H. Moore, Judge. 

Action by Leona Watkins against the Security Benefit Association. Judgment 
for defendant, and plaintiff brings error. Affirmed. 

L. E. Martin and F. T. Johnson, both of Denver, for plaintiff in error. 

William H. Wadley, of Denver, and A. W. Fulton and George R. Allen, both 
of Topeka, Kan., for defendant in error. 


Burke, C. J. These parties appear here in the same order as in the trial court, 
and we hereinafter refer to them as there. 

The life of Margaret E. Watkins, as a member of the Ouray council of defen- 
dant, was insured by the latter in the sum of $1,000 in favor of plaintiff, her mother. 
The insured died, and the mother sued on the contract. At the close of the evidence, 
each party moved for a directed verdict. Plaintiff's motion was denied, and defen- 
dant’s granted. To review the judgment thereupon entered, plaintiff brings error. 

Defendant’s constitution and by-laws, admittedly controlling, preclude recovery 
in case of death from, or attempt to commit abortion, “except the same is done upon 
the advice of a physician for the purpose of saving the member’s life.” One defense 
was death from abortion, or attempt to commit abortion, but the answer did not. 
negative the exception. 

There was sufficient evidence, if properly admitted, to support said defense; 
hence but two questions require consideration: (1) Must the exception be negative? 
(2) Was said evidence admissible ? 

{1, 2] 1. That such negative is unnecessary in an indictment or information in 
a criminal case is well settled in this jurisdiction. Johnson v. People, 33 Colo. 224- 
234, 80 P. 133, 108 Am. St. Rep. 85, and cases there cited. The reasoning of those 
authorities is equally applicable in a civil case. 

Defendant cites, to the contrary, Loyal Mutual Co. v. Brown M. C., 47 Colo. 
467-475, 107 P. 1098, Grand Lodge of A. O. U. W. v. Taylor, 44 Colo. 373, 99 P. 
570, and Ross-Lewin v. Germania L. Ins. Co., 20 Colo. App. 262-268, 78 P. 305. 
Conceding all that is claimed for the foregoing, they are not in point. They reach 
only to the proposition that defendant was bound to plead and prove abortion or 
attempted abortion and death as a result. For exactly the same reason plaintiff, 
if she relied upon the exception, must plead and prove it. Moreover, the pre- 
sumption is that the facts of such exception, if they existed, were peculiarly within 
her knowledge. 

[3] 2. The disputed evidence consisted of documents included in plaintiff's 
proof of death, which she furnished defendant under the terms of the contract of 
insurance, and upon which she relied to establish her claim. For that reason, and 
others, it was admissible. A litigant may not assert in one breath and deny in 
the next and succeed in both. We do not further discuss the correctness of the 


rulings, because the objections thereto were indefinite and insufficient, and no ex- 
ceptions were saved. 
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[4] It is settled in this jurisdiction that the effect of the motions by plaintiff 
and defendant was a submission of the cause to the court. In directing a verdict, 
the court said. 

“This court has no doubt at all but that the evidence clearly discloses that the 
deceased died as the result of a criminal abortion.” 

It is undisputed that plaintiff herself so alleged and a corner’s jury so found. 


If anything to the contrary developed on the trial, it has not been bought to our 
atention. 


The judgment is affirmed. 
DENISON, WHITFORD, and SHEARFOR, JJ., concur. 


MUTUAL LIFE INS. CO. OF NEW YORK v. DENTON. 
Supreme Court of Florida. Feb. 15, 1927. 
112 Southern Reporter 53. 
(Syllabus by the Court.) 

1. INSURANCE—PLEA THAT INSURED UNTRULY REPRESENTED IN 
APPLICATION THAT POLICY HAD NEVER BEEN REFUSED HIM 
ON PLAN AND PREMIUM RATE ORIGINALLY APPLIED FOR SETS 
UP GOOD DEFENSE TO ACTION ON POLICY. 

In an action upon a life insurance policy, a plea that the insured in his applica- 
tion for the policy made an untrue representation that he had never made application 
nor submitted to an examination for life insurance upon which a policy had not issued 
on the plan and premium rate originally applied for sets up a good defense. 

(For other cases see Insurance, Dec. Dig. § 640[2]). 


2. INSURANCE—SIGNED APPLICATION , PHYSICIAN’S EXAMINA- 
TION, AND UNFAVORABLE REPORT AND DESTRUCTION OF 
APPLICATION, HELD TO PROVE APPLICATION FOR POLICY OF 
LIFE INSURANCE AND REJECTION. 

A signed application for life insurance, a doctor’s physical examination of the 
applicant, an unfavorable report, and a destruction of the application by the appli- 
cant or agent through whom it was made constitute proof of the plea mentioned in 
the first headnote. 

(For other cases see Insurance, Dec. Dig. § 665 [3]). 


3. INSURANCE—APPLICANT FOR LIFE INSURANCE SHOULD EX- 
ERCISE TOWARD COMPANY SAME DEGREE OF GOOD FAITH 
COMPANY IS REQUIRED TO EXERCISE TOWARD HIM. 

An applicant for life insurance should exercise toward the company to which 
he applies for insurance the same degree of good faith which the company is re- 
quired to exercise toward him. 

(For other cases see Insurance, Dec. Dig. § 253.) 


4. INSURANCE—APPLICANT’S REPRESENTATION THAT HE MADE 
NO PRIOR APPLICATION FOR INSURANCE IN ANY COMPANY IS 
MATERIAL, AND, IF UNTRUE, VITIATES POLICY. 

A representation by an applicant for life insurance that he had made no prior 
application for life insurance in any company is material, and, if untrue, will vitiate 
the policy if issued. 

(For other cases see Insurance, Dec. Dig. § 300.) 

Strum, J., dissenting. 

En Banc. 

Error to Circuit Court, Putnam County: A. V. Long, Judge. 

Action by Alta M. Denton against the Mutual Life Insurance Company of New 
York. Judgment for plaintiff, and defendant brings error. Reversed. 

Doggett, Christie & Doggett, of Jacksonville, for plaintiff in error. 

Walton & Dineen and J. C. Calhoun, all of Palatka, for defendant in error. 

Euuts, C. J. This was an action upon two policies of life insurance, each for 
$1,000, issued by the plaintiff in error upon the life of Fred P. Denton; the bene- 
ficiary named in each was the wife of the insured, the defendant in error ‘here. The 
policies were dated respectively the 17th and 29th of April, 1922. 

Denton died on the 23d day of September in the same year. Mrs. Denton notified 
the insurance company of the death of her husband and submitted proof of his 
death. The company refused payment, and action was brought upon the policies by 
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Mrs. Denton in June, 1923. There was a verdict and judgment in her favor in 
the sum of $2,520, which included interest and attorneys’ fees. 

To that judgment the defendant, the Life Insurance Company, took a writ of 
error. 

The case was tried upon the following issues: 

First, that Denton in making application for the policies of insurance agreed 
that they should not take effect unless the first premium on each was paid and the 
policy received by him during his continuance in good health, but they were delivered 
to him and he received them while he was affected by tuberculosis of the lungs. 

Second, that in his application Denton represented that he had never made ap- 
plication nor submitted to an examination for life insurance upon which a policy had 
not issued on the plan and premium rate originally applied for; that the represen- 
tation was untrue and defendant was misled by it; that Denton had submitted to 
an examination for life insurance and applied to the Penn Mutual Life Insurance 
Company for life insurance in April of the same year and prior to the date of his 
application to the defendant company, and the Penn Mutual Company had not is- 
sued the polcy, and upon discovery of the misrepresentation the defendant canceled 
the policy and tendered to Mrs. Denton the first premium which had been paid and 
the interest thereon. 

Third, that in his application for the policies of life insurance Denton repre- 
sented that within the past five years he had consulted only two physicians, once in 
1917 for acute indigestion and in 1918 for inguinal hernia; that the representation 
was untrue and the defendant was misled by it, and upon discovering that it was 
untrue canceled the policy and tendered to Mrs. Denton the first premium and in- 
terest thereon. 

Three of the five errors assigned are discussed they present the question of 
the sufficiency of the evidence to support the verdict. 

[1, 2] The affirmative plea of the defendant presenting the issue of a former 
application by Denton to a life insurance company for life insurance and sub- 
mission to an examination for that purpose and that the policy was not issued is 
amply supported by the evidence. 

About April 7, 1922, and prior to the application to the defendant company for 
insurance, Denton made application, through B. M. Comfort, the agent of the Penn 
Mutual Life Insurance Company, for insurance in that company. Denton, in com- 
pany with Comfort, went to the office of Dr. Welch, who at that time was con- 
nected with the Penn Mutual Company in the capacity of medical examiner in 
Palatka. Denton was examined by Dr. Welch. The examination was unfavorable. 
He so reported to Comfort, and the application was not forwarded to the company, 
but destroyed. 

Dr. Welch said that he made a complete physical examination of Denton, that 
Denton had incipient tuberculosis, the condition was chronic, and that the condi- 
tion of Mr. Denton then observed by the doctor would continue for a period of 
six weeks. 

Mr. Comfort, the agent through whom the application was made to the de- 
fendant company, was also the agent through whom the application was made to 
the Penn Mutual Company. His recollection of the transaction related by Dr. 
Welch is not so clear. There is not in his testimony a single definite statement of 
fact as to any incident bearing upon the issue. He did not remember the day of 
the month of April when Mr. Denton made application through him to the defend- 
ant company, but thought it was the 7th or 8th of that month. The application it- 
self shows it to have been made on the 13th. He did not remember whether it was 
signed by Denton or Mr. Blood, the soliciting agent, before or after it was “filled 
out.” He did “not think” that Mr. Denton was examined by Dr. Welch. He did 
not recollect whether he went with Mr. Denton to Dr. Welch’s office on the 7th 
or 8th or April, but he had then written Mr. Denton’s application for insurance 
with the Penn Mutual. He did not know when Dr. Hosey examined Denton upon 
the application to the defendant company, but he did concede the fact that the ap- 
plication was made on the 13th after hearing the evidence read. 

He did state, however, that he destroyed the application for insurance in the 
Penn Mutual Company upon leaving Dr. Welch’s office and called “Mr. Denton’s 
attention to the fact that he was tearing it up.” He “rather” thought that Dr. 
Welch told him some days later that “he (Dr. Welch) could not pass him (Denton) 
and that was the reason he did not examine him”; that to the best of his “knowl- 
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edge and recollection” he obtained the above information from Dr. Welch “some 
days” after the visit to the doctor’s office with Denton and after the witness had 
submitted Denton’s application to the defendant company. 

The issue presented by the plea was that the applicant represented that he had 
never made an application nor submitted to an examination for life insurance upon 
which a policy had not issued on the plan and premium rate originally applied for. 

We are of the opinion that the evidence fully sustains this plea. 

Question No. 14 of the application is as follows: “14. I have never made 
an application nor submitted to an examination for life insurance upon which a 
policy has not been issued on the plan and premium rate originally applied for, 
except to the following companies or associations. If none, so state’—to which the 
answer “none” was written. 

[3] There can be no doubt that an applicant for life insurance should exer- 
cise toward the company to which he applies for it the same degree of good faith 
which the company is required to exercise toward him and which he rightly expects. 
Seg Life Ins. Co. of N. Y. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 

. Ed 1202. 

[4] The representation that the applicant had made no prior application for 
insurance in any company was a material one. A statement that no policy had been 
issued if an application had been made would obviously have placed the company 
upon inquiry, which would have led to the disclosure of the facts appearing in this 
case. The technical contention that the application is not completed until received 
at the general office has no force of virtue in it. The information which the com- 
pany sought by the question and which it had a right to receive from the applicant 
in full without qualification, abatement or deception, fully and in good faith, was, 
Had the applicant, through the ustial channels of securing life insurance, or directly 
to any company, theretofore applied for insurance and was the insurance obtained 

Statement No. 14 in the application required the fullest disclosure by the ap- 
plicant of the circumstances of his first effort to secure life insurance. If he had 
answered as he should have answered the company would have been put on notice 
and subsequent investigation would have revealed the facts related by Dr. Welch; 
at least the company could have obtained the statement of that physician. Nor do 
we think there is any force in the position that the knowledge of the witness Com- 
fort, if he had any, was a waiver by the company of the warranty: First, because 
there was no issue of that kind; second, because according to the testimony of the 
witness he was very doubtful of the possession by him of any knowledge what- 
soever upon the subject. The applicant knew he was required to disclose the 
whole truth. He knew that he had applied for insurance in the Penn Mutual Com- 
pany a few days before, that he went to Dr. Welch’s office to be examined for 
life insurance, and that upon leaving the office the application was destroyed by 
Comfort in the applicant’s presence. 

It would seem to be unnecessary to cite authorities in support of the proposition 
that the disclosure sought by the question was as to a material fact necessary to be 
ascertained to enable the company adequately to estimate the nature of the risk 
in the event it should, in view of all the facts, issue the policy, and that an un- 
true answer would vitiate the policy. See 1 Bacon, Life and Accident Insurance 
(4th Ed.) p. 564, and authorities cited; 14 R. C. L. 1080; Aétna Life Ins. Co. v. 
Moore, 231 U. S. 543, 34 S. Ct, 186, 56 L. Ed. 356; Fletcher v. Bankers’ Life Ins. 
Co. of City of N. Y., 135 App. Div. 295, 119 N. Y. S. 801; Edington v ZEtna Life 
Ins. Co., 77 N. Y. 564; Security Mutual Life Insurance Co. v. Webb, 106 F. 808, 
45'C..C. A: 646, 55 L. RA. 122s S7'C.. Fae. 

[5] Before concluding we wish briefly to call the attention of counsel for the 
plaintiff in error to rule 11 of the Supreme Court rules, which requires the records 
ae to this court to be “clearly and legibly typewritten or printed in 

ack ink.” 

The reason for the rule is apparent. Illegible writing or indistinct printing, 
especially in colors, is most trying upon the eyes of a reader, so the rule was made 
to relieve the members of this court from the eye strain produced by imperfectly 
printed or written records. 

We earnestly hope that the members of the bar will not depart from the re- 
quirements of that rule and by strictly observing its provisions help to render the 
task of becoming informed of the contents of the many records which come here 
less difficult and less precarious to the eyesight. 





34 The Insurance Law Journal, Vol. 69 [July, 1927 


We shall require the plaintiff in error in this case to pay the entire costs of 
these appellate proceedings. 

The judgment is reversed, with costs to be assessed against the plaintiff in 
error. 

WHITEFIELD, TERRELL, Brown, and Burorp, JJ., concur. 

StruM, J., dissents. 


WINDER NAT. BANK v. ETNA LIFE INS. CO. No. 17643.) 
Court of Appeals of Georgia. Division No. 2. April 16, 1927. 
137 Southeastern Reporter 848. 

(Syllabus by the Court.) 

1. INSURANCE—VESTED CONDITIONAL RIGHT OF INSURED TO RE- 
INSTATE POLICY CANNOT BE IMPAIRED OR LIMITED BY SUB- 
SEQUENT CONDITIONS IN APPLICATION FOR REINSTATEMENT. 
Where the holder of a policy of life insurance has, by its terms, a vested con- 

tract right to reinstatement, conditioned only upon payment of arrears of premiums 

and advances made on the policy, with interest, and “upon evidence of insurability 

satisfactory to the company” (Rome Industrial Ins. Co. v. Edison, 142 Ga. 253, 82 

Sea 641), such vested right cannot be impaired or limited by subsequent conditions 

contained in the application for reinstatement furnished by the insurer. 
(For other cases, see Insurance, Dec. Dig. § 365[2].) 


2. INSURANCE—REINSTATEMENT OF LAPSED POLICY UNDER 
TERMS PRESCRIBED, REVIVES ORIGINAL CONTRACT AND DATES 
BACK TO DEFAULT; ON REINSTATEMENT OF LAPSED POLICY, 
NO STATEMENT OF INTERMEDIATE CHANGES IN INSURABILITY 
NEED BE MADE UNLESS REQUIRED; THAT INSURED DID NOT 
INFORM INSURER OF CHANGES IN HEALTH DURING PERIOD 
BETWEEN LAPSE AND REINSTATEMENT DOES NOT VITIATE 
REINSTATEMENT WHERE PARTIES INTENDED CONTRACT TO 
RELATE BACK TO DATE OF APPLICATION; CHANGE IN INSUR- 
ABLE STATUS AFTER APPLICATION FOR INSURANCE OR REIN- 
STATEMENT CANNOT VITIATE CONTRACT ACTUALLY CONSUM- 
MATED; INSURABILITY OF APPLICANT FOR REINSTATEMENT, 
BEING SATISFACTORY ACCEPTANCE OF APPLICATION AND 
ARREARS OF PREMIUMS, REINSTATED ORIGINAL CONTRACT 
FROM DATE OF DEFAULT 
Where a policy of insurance provides that it may be reinstated within five years 

after default in any premium payment, upon evidence of insurability satisfactory to 

the company and by payment of arrears of premiums, with interest at the rate of 6 

per cent, per annum, and by payment or readjustment of whatever indebtedness to 

the company existed on the policy at the date of default, with interest from that 
date, the reinstatement, when thus affected, revives the original contract and relates 
back to the date of default. In such a “reinstatement of a lapsed policy, no state- 
ment of immediate changes need be made unless required.” 1 May on Insurance 

(4th Ed.) § 190, p. 387. Thus, when the policy contains no provision that the 

insured should be in sound health on delivery of the reinstatement receipt, or on 

payment of the arrears, such as might cover any unsoundness of health arising be- 
tween the date of the application for selnetatement and the acceptance of such 

application (National Life, etc., Ins. Co. v. Martin, 35 Ga. App. 1, 2, 132 S. E. 120; 

Modern Woodmen of America v. Aen: 153 Ky. 527, 158° S. W. 1135; Priest v. 

Kansas City Life Ins. Co., 116 Kan. 421, 227 P. 538: Fairfield v. Union Life Ins. Co., 

196 Ill. App. 7, 15), the fact that the insured did not, of his own volition, inform 

the company of a change in his health between the date of the application for rein- 

statement and the acceptance of the application and of the arrears was not a fraud 
upon the company which would vitiate the reinstatement; nor would such a change 
in health ipso facto avoid the policy or render the reinstatement ineffectual (New 

York Life Ins. Co. v. Moats [C. C. A.] 207 F. 481; Insurance Co. v. Higginbotham, 

95 U. S. 380, 383, 24 L. Ed. 499). The rule is ‘that, where the intention of the 

parties is that the contract of insurance, or the contract for reinstatement of insur- 

ance, shall relate back to the date of the application, or to the date of default,, a 

change in the insurable status of the applicant after the application for insurance, 

or for reinstatement of insurance, cannot vitiate the contract when actually con- 
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summated. In such case the doctrine of continuing representation is eliminated by 
the intention of the parties as expressed by their contract. Joyce on Insurance, vol. 
1, § 97c. In the instant case, since the evidence of insurability as furnished by the 
applicant for reinstatement was satisfactory to the company, its acceptance of the 
application for reinstatement and its acceptance of the arrears of premiums and 
loans caused the original contract of insurance to become reinstated from the date 
of default. It follows that the court erred in directing a verdict for the defendant 
on the theory that the contract for reinstatement had never become effective. 

(For other cases, see Insurance, Dec. Dig. §§ 304, 365 [1, 2].) 

3. QUESTIONS NOT CONSIDERED. 

The above ruling being controlling upon the question of reinstatement, it is un- 
necessary to deal with the various exceptions relating to that proposition. No 
adjudication having been made with reference to attorney’s fees or upon the question 
of double indemnity under the terms of the policy, the issues relating to these ques- 
tions are not here considered. 

Error from Superior Court, Barrow County; W. L. Hodges, Judge. 

Suit by the Winder National Bank, administrator, against the Atna Life Insur- 
ance Company. Judgment for defendant, and plaintiff brings error. Reversed. 

Oscar L. Casey held three policies of life insurance in the Attna Life Insurance 
Company, all of which had lapsed for non-payment of premiums, and each of which 
contained the following provision: 

“Within five years after default in any premium payment, if this policy has not 
been surrendered it may be reinstated upon evidence of insurability satisfactory to 
the company, and by payment of arrears of premiums with interest at the rate of 
6 per cent. per annum, and by payment or reinstatement of whatever indebtedness to 
the company existed hereon at the date of default with interst from that date.” 

On May 31, 1922, Casey applied for reinstatement of these policies, signing an 
application for reinstatement which contained the following provision: 

‘““T further agree that said contract shall not be considered reinstated by reason 
of any cash paid or settlement made in connection with this application unless this 
application is approved for reinstatement by an executive officer of the company at 
its home office, and the payment of the full amount of all unpaid premiums and 
interest made within 31 days from the date of the company’s reinstatement receipt, 
and before said receipt properly signed by an executive officer is actually delivered to 
me, and then on the express condition that I am in sound health on the date of said 
delivery, which I expressly represent myself to be by accepting said receipt.” 

At the time of the execution of the application for reinstatement, Casey was 
in sound health. On June 10, 1922, he was injured, receiving a blow from a plow 
handle, from which injury he developed complications which resulted in his death on 
August 6, 1922. The application for reinstatement was approved by the insurance 
company on July 14, 1922, and on July 29, 1922, payment of all arrears due under 
the policies was made by the Winder National Bank at the request of the wife of 
the insured, and accepted by the company. After the death of the insured the 
company tendered back to his administrator the sum paid, and it was refused. The 
administrator brought suit on the policies for the full value thereof, including the 
double indemnity provided in case of death by accident, penalties, and attorney’s 
fees. On motion of counsel for the defendant, the court directed a verdict for the 
defendant, to which action exception is taken. 

_ Rollin H. Kimball, of Winder, and John B. Gamble, of Athens, for plaintiff 
in error. 


Green & Michael, of Athens, and G. A. Johns, of Winder, for defendant in 
error. 

Jenkins, P. J. (after stating the facts as above). [1] With reference to the 
ruling made in the first division of the syllabus, counsel for the defendant contend 
that the provisions set forth in the application for reinstatement furnished by the 
insurance company were not contrary to the original policy, and did not add any new 
conditions; the argument being that the stipulation embodied in the application to 
the effect that the applicant must be in sound health on the date of the reinstatement 
receipt is delivered, is but a setting forth in detail what is meant by the policy in 
providing that the applicant must furnish evidence of insurability satisfactory to the 
company. We are unable to agree with counsel in this interpretation of the pro- 
visions contained in the policy itself. It is thoroughly well established that provisions 
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in a policy of insurance must be construed against the company ; and, even were it 
conceded that the provision referred to is susceptible of more than one construction, 
“insurance policies are prepared and proposed by the insurers; and, where such a 
contract is capable of being construed in two ways, that interpretation must be placed 
upon it which is most favorable to the insured.” State Mutual Life Ins. Co. v. 
Forrest, 19 Ga. App. 296, 91 S. E. 428. 

[2, 3] As will be seen from what is said in the second division of the syllabus, 
there are two outstanding lines or forms of insurance—one where the protection dates 
from the date of the issuance or delivery of the policy; and the other where it 
dates from the date of the application. In the instant case the terms of the policy 
itself in no wise indicate that it was intended that protection should be resumed from 
the date when the application for reinstatement was accepted, but, on the contrary, it 
clearly appears that the original policy of insurance should be reinstated and the 
premiums paid from the time it became lapsed or suspended. Accordingly, if it had 
been intended to provide from any change in the condition of the insured between 
the date of the application for reinstatement and the time when acceptance of the 
reinstatement was effective, the policy itself should have so provided. There being 
nothing in the policy to indicate that the reinstatement should be effective only from 
the date when the reinstatement receipt was delivered, such a provision as contained 
in the application sought to add a material new condition to the original contract. The 
insured having a vested contract right to reinstatement according to the terms of 
the policy itself, the rights there given him could not be subsequently impaired by 
such a provision in the application for reinstatement furnished by the company. 

Judgment reversed. 

Stephens and Bell, J., concur. 


SECURITY LIFE INS. CO. OF AMERICA v. GOTTMAN. (Nos. 12575, 12624.) 
(Appellate Court of Indiana, in Banc. April 20, 1927.) 
156 Northeastern Reporter 173. 

1, INSURANCE—INSURER MAY FIX RATE OF INTEREST ON PREMIUM 
NOTE AND MAY DECLARE FORFEITURE FOR FAILURE TO PAY 
PREMIUM OR NOTE. 

Life insurance company has right to fix rate of interest which it will require 
policyholder to pay on note given for premium, and may forfeit policy for failure to 
pay premium or premium note. 

(For other cases, see Insurance, Dec. Dig. §§ 186[5], 349[3].) 

2. INSURANCE—INSURER ACCEPTING PREMIUM NOTES BEARING 5 
PER CENT. INTEREST, OFFERING EXTENSION AUGUST 24 ON 
PAYMENT OF 6 PER CENT. AND REQUIRING REPLY BY AUGUST 
28, DID NOT GIVE REASONABLE TIME JUSTIFYING FORFEITURE. 
Where insurer accepted premium notes in October bearing 5 per cent. interest and 

allowed extension of one, its letter of following August 24, mailed “about” such date 

and received by insured 300 miles away in ordinary course of mail, offering extension 
only at 6 per cent. and requiring reply by August 28, held not to give reasonable 
time, and insurer had no right to forfeit policy when it received checks for amount 

due on notes on August 29 
(For other cases, see Insurance, Dec. Dig. § 310[2].) 

3. INSURANCE—TENDER OF FURTHER PERFORMANCE BY INSURED 
IS EXCUSED BY FORFEITURE OF POLICY. 

Where insured marked policies on its books as lapsed, further performance, such 
as payment or tender of payment of premiums by insured, .was excused. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from Superior Court, Vanderburgh County; Edgar Durre, Judge. 

Action by Julia H. Gottman against the Security Life Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. Affirmed. 
Bull, Lytton & Olson, of Chicago, Ill, and Brill & Brady, of Evansville, for ap- 
ellant. 
, Winfield K. Denton, of Evansville, for appellee. 

McManay, C. J. On October 21, 1908, appellant issued and delivered to Charles 
V. Gottman two policies of insurance, insuring the life of the latter, said policies being 
numbered 15858 and 15859. Each policy was for $5,000, and named appellee, the then 
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wife of the insured, as beneficiary. The policies were identical in form. The annual 
premium on each was $177.25, payable October 21 of each year, subject to a grace 
period of 31 days. One-half of the first annual premium for each policy was paid in 
cash. The other half was paid by a note payable on maturity of and out of the pro- 
ceeds of the policies. The second annual premium on each policy was also paid one- 
half cash and balance by note. Subsequent premiums were paid in cash up to and in- 
cluding the premiums due October 21, 1912. About the last of September, 1913, appel- 
lant notified the insured that the next premiums would become due October 21, and 
on October 31, appellant wrote the insured a letter calling attention to this matter and 
told the insured if he could not comply with the conditions of the policies to write ap- 
pellant. This was followed by a letter of the insured of November 14, saying he would 
not be able to pay the premiums, and asking appellant to mail him two notes each for 
$177.25, due six and nine months with 5 per cent. interest. On November 18, appel- 
lant sent the notes, each being dated October 21, 1913, and which were signed by the 
insured and returned to appellant November 19, and called for 5 per cent. interest. 
The inference is that two blank notes when mailed by appellant called for 6 per cent. 
interest, and that the rate of interest was changed from 6 per cent. to 5 per cent. by 
the insured before he signed and returned the notes, and that appellant did not notice 
this change and did not discover it until after it had written the insured a letter 
dated April 8, 1914, notifying him the note due April 21 had been sent to an Evans- 
ville bank for collection, and stating that the amount due was $182.56, $5.31 being the 
amount of interest calculated at 6 per cent. The insured replied stating that it would 
be impossible for him to pay the note at that time but that he would forward interest 
on same in the sum of $4.43 by the 20th of that month. On April 13, appellant again 
wrote the insured saying the note bore 6 per cent. interest and not 5 per cent., and 
that on receipt of $5.31 covering interest it would be glad to extend the note three 
months. On April 20, the insured sent appellant a check for $4.43 for the interest, 
calling attention to his letters of November 14, and 18, 1913, in the first of which he 
asked appellant to mail him two notes drawing 5 per cent. interest and in the second 
where he said he was sending the notes to appellant, and stated the rate of interest 
was 5 per cent. 

Appellant accepted the check for $4.43 in full for the interest, and on April 22 so 
wrote the insured, telling him he must pay interest at 6 per cent. for extension of three 
months. The insured made no reply to this last letter, and nothing transpired until 
July 10, 1914, when appellant wrote the insured stating the two notes would be due 
July 21, with a statement of the amount due on each note. The interest on the six- 
month note was stated to be $2.66, and on the nine-month note $7.97, the interest 
being calculated at 6 per cent. on the first note from April 21, and the second note 
from date. On July 18, the insured wrote appellant he could not take the notes up 
at that time, and inclosed a check for $8.87, for interest, saying he expected to take 
the notes up in a few weeks. It will be noted that the amount remitted for interest 
was the correct amount if calculated at the rate of 5 per cent., but was $1.76 less 
than if calculated at 6 per cent. as appellant had figured it. Appellant on July 21 
replied to the letter of the insured dated July 18, inclosing the check for $8.87, 
acknowledging receipt of the $8.87, and saying it would be glad to extend notes to 
August 21, but must require interest to be paid at rate of 6 per cent., and saying 
extension would be granted upon receipt of check for $1.76, covering difference in 
amount of interest. In a letter dated August 19, and mailed on the evening of August 
20, the insured wrote appellant he could not pay the notes then but thought he could 
pay both of them not later than October 21. No reference was made in this letter to 
the $1.76 which appellant had requested be remitted to cover difference in amount of 
interest. Appellant on August 20 wrote the insured a letter calling attention to the 
failure of the insured to send the $1.76, and returning the check for $8.87, with the 
statement that the policies had lapsed because of the failure to send amount to take 
up notes prior to July 21, or a sufficient amount to cover interest to extend them, 
and inclosing blank application for reinstatement to policies. 

Prior to this time nothing had been said by appellant intimating the policies had 
lapsed, or had been or would be forfeited. The correspondence up to this time related 
to the payment of the notes, the interest thereon, and extension of time for payment 
of the notes. 

On August 24, appellant in reply to a letter from the insured dated August 22, 
says it was an oversight on its part in approving the notes with interest changed from 
6 per cent. to 5 per cent., and referring to the six-month note which was given in 
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connection with policy No. 15858, and also said the letter of July 22 specifically men- 
tioned that the extension would be granted only on basis of 6 per cent. interest, and 
that the extra 1 per cent. interest on that note from April 21 to July 31 amounted to 
44 cents, which the insured was asked to remit, with the statement giving the insured 
until close of business on August 28 within which this amount must be received by 
appellant or it would declare the policy void except as to the provision for extended 
insurance. And referring to the other note which had been given in connection with 
policy No. 15859, and which became due by its terms July 21, the letter stated appellant 
would accept interest payment on that note provided the insured agreed to pay 6 
per cent. interest for the period of extension, and that extension would be made to 
September 10 provided the insured advised appellant of the acceptance of the 6 per 
cent. rate, such advice to reach appellant before the close of business on August 28. 
No notice or statement was contained in this letter that policy No. 15859 would be 
declared void if the insured did not agree to pay the 6 per cent. interest for the 
extension to September 10. And the insured, without advising appellant of his 
acceptance of the 6 per cent. in order to get an extension to September 10, wrote a 
letter to appellant under date of August 27, but which appellant says was not received 
by it until the morning of August 29, and sent appellant a “check for $356.37, amount 
of notes Nos. 5633 and 5634 with interest to date,” to which was added, “Please read 
my letter for November 14, 1913.” While nothing is said in this letter about the 
check for $8.87, it is quite clear from a letter written by appellant on August 29 
that such check was inclosed with the check for $356.37. In this letter of August 29, 
appellant referred to these two checks and said it was returning them because of the 
failure of the insured to comply with its letter of August 24; that both policies 
became null and void as of July 21, except as to extended insurance. The attention 
of the insured was called to the provisions in the policies for reinstatement, and 
blanks were inclosed for that purpose, with a statement that the financial consideration 
for reinstatement was the payment of the two notes with interest. The interest de- 
manded was 5 per cent. to maturity of each note and 6 per cent. thereafter. 

Nothing further transpired until nearly four years later, when on March 14, 1918, 
the insured mailed an application for a reinstatement, and asked the amount necessary 
to reinstate the two policies. This application contained a statement that the policy 
had lapsed by reason of the nonpayment of premiums, and that the applicant agreed the 
policy should not be reinstated until the application had been approved and all de- 
faulted premiums had been paid. While policy No. 15858 was not mentioned in the 
application for reinstatement, it appears to have been made in relation to that policy 
as well as No. 15859. The insured so stated in his letter, and in the letter of appellant 
aacknowledging receipt of the same it stated the amount necessary to reinstate such 
policy. On April 2, 1918, appellant notified the insured that the applications for rein- 
statement of both policies had been declined as the evidence relating to insurability 
was not satisfactory. Neither policy was ever reinstated. No further correspondence 
took place in reference to the policies. No further payments of premiums were ever 
made or tendered, and the insured died March 26, 1922. On July 29, 1924, which 
was more than two years after the death of the insured, appellee filed her com- 
plaint to recover on policy No. 15859 on the theory that appellant had wrongfully 
refused to accept the payment of the premium for 1913, and that it thereby waived 
its right to require the payment of that and subsequent premiums and was estopped 
to take advantage of nonpayment of premiums. Appellee recovered judgment on 
this policy for $2,854.43. Later suit was commenced on policy No. 15858, and appellee 
recovered judgment thereon for $2,926.15. 

On April 22, 1914, when appellant wrote the insured that he must pay 6 per cent. 
interest for an extension of three months, the note was past due and there was no inti- 
mation that the policy wouold be forfeited if he did not agree to pay 6 per cent. 
interest. The insured made no reply to this and did not agree to pay the additional 
1 per cent. interest demanded by appellant. Appellant was not bound by its offer to 
extend the note for an additional period of three months, and could at any time after 
April 21 have taken steps to have forfeited the policy. It took no such steps, but 
continued to treat the same as being in full force and effect. It may have believed 
that the insured by failing to reply to the letter of April 22 had acquiesced in and 
accepted its offer to extend the note for three months and that it was entitled to collect 
interest at the rate of 6 per cent. after April 21. That it did so believe is quite 
evident from the fact that it did nothing more until a short time before the three 
months expired, when it wrote a letter to the insured, dated July 10, giving insured 
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notice that both notes would be due July 21, and giving the amount due on each, 
calculating the interest on the one note at 6 per cent. from April 21 and on the other 
from its date. The amount of interest on the two notes as calculated by appellant was 
$10.63. The insured again insisted he was required to pay only 5 per cent. interest and 
sent appellant a check to cover the interest on both notes at that rate. On the failure 
of the insured to send a check for $1.76 to cover the difference between the interest 
at 5 per cent. and 6 per cent., appellant on August 20 returned the check for $8.87 
to the insured with a statement that his policies had lapsed because of his failure to 
send amount necessary to take up the notes or to pay the interest for the extension. 
Appellant up to this time evidently had not observed that the second note also drew 
interest at the rate of 5 per cent., as on August 24 it wrote a letter stating it was an 
oversight on its part in accepting the note with 5 per cent. interest, and notifying 
the insured that unless he sent 44 cents to cover the extra 1 per cent. interest on the 
first note from April 21 to July 21 in time so that the same would be received before 
the close of business on August 28, policy No. 15858 would be declared forfeited for 
failure to pay the additional 1 per cent. interest. It also in this letter informed the 
insured that he must: before the close of business on August 28 agree to pay 6 per 
cent. for and during an extension which was being asked on the other note. The 
insured, instead of complying with the demand contained in appellant’s letter of 
August 24, wrote the insurer a letter dated August 27, but which the company claims 
was not received until the morning of August 29, in which he inclosed checks for the 
amount due on the two notes with interest calculated at the rate of 5 per cent. Ap- 
pellant returned these checks and made an entry on its books showing the policies for- 
feited except as to the extended insurance provided in the policies. 

[1, 2] Appellant had the right to fix the rate of interest which it would require a 
policyholder to pay on a note given for a premium. It also had the right to declare a 
policy forfeited upon the failure to pay a premium when finally due or to pay a note 
given for a premium when the same became due. It did not do so in the instant case. 
After the notes became due it entered into correspondence with the insured concern- 
ing the interest on the notes and granting of extensions of time. Appellant fully 
realized it could not under the circumstances declare a forfeiture of the policies with- 
out giving the insured notice of such intention and giving him a reasonable time within 
which to comply with the demand. 

Referring specially to the nine-month note which had been given on account of 
the premium on policy No. 15859, the insured was under no obligation to pay interest 
thereon at the rate of 6 per cent., and the letter of August 24 did not give him the 
option of paying the whole of the note in order to prevent a forfeiture. He was only 
given the right to signify his willingness to pay 6 per cent. interest for a further 
extension. Appellant’s office was located in Chicago, Ill., while the insured resided 
at Evansville, Ind., a distance of about 300 miles from appellant’s office. We do not 
know when the letter of August 24 was mailed, or when it was or in the ordinary 
course of mail should have been received by the insured. The agreement read in 
evidence states that the letter was mailed about the day it bears date, and that it 
was received by the insured in the ordinary course of the mail. 

In the absence of evidence as to when this letter was actually mailed and when it 
was or should have been received by the insured in the ordinary course of the mail, 
we are of the opinion that appellant failed to show it gave the insured reasonable 
time to comply with its demand as contained in the letter of August 24, and that when 
it received the insured’s letter on the morning of August 29, with checks for the 
amount due on both notes, it should have received the same in payment of the notes 
and that it had no right under the circumstances to declare either of the policies for- 
feited. If it was appellant’s intention to insist upon the payment of the additional 
1 per cent. interest and to forfeit policy No. 15858 in case such payment was not made 
when the first note became due it should have specially notified the insured of such 
intention when it wrote the letter of April 22, 1914, and given the insured a reason- 
able time within which to enter an agreement to that effect, or to pay the amount 
then due. This it did not do. 

[3] When appellant marked the policies on its books as lapsed, further tender of 
performance by the insured was excused. Payment or tender of payment of premiums 
is not necessary after the insurer has declared the policy forfeited. New York Life 
Ins. Co. v. Lahr. 192 Ind. 613, 629, 137 N. E. 673. 

Judgment affirmed. 

Dausman, J. absent. 
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HICKS v. MODERN WOODMEN OF AMERICA. (No. 37514.) 
(Supreme Court of Iowa. April 5, 1927.) 
213 Northwestern Reporter 236. 

6. INSURANCE—EVIDENCE HELD INSUFFICIENT TO ESTABLISH 
DEATH OF ABSENT INSURED AT TIME BENEFIT CERTIFICATE 
WAS IN FORCE. 

In action to recover on benefit certificate issued to member who had not been 
heard from for more than 7 years, evidence held insufficient to establish his death at 
time when benefit certificate was in force. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Page County; Earl Peters and W. C. Ratcliff, 
udges. 

, Action to recover on a benefit certificate issued by the Modern Woodmen of 

America to Walter Wells Hicks, payable to Maria Lavenia Hicks, his mother, as 

beneficiary. The plaintiff, who is the assignee of the heirs of his deceased wife, 

is the father of the member. Verdict and judgment for the plaintiff, and the defendant 
appeals. Reversed. 

Truman Plantz, of Warsaw, Ill., Geo. G. Perrin, of Rock Island, Ill., Stipe, 
Davidson & Davidson, of Clarinda, and Nelson C. Pratt, of Omaha, Neb., for appel- 
lant. 

Ferguson, Barnes & Ferguson, of Shenandoah, for appellee. 

Stevens, J. The benefit certificate upon which recovery is sought was issued by 
the appellant society January 4, 1910. The member, an unmarried man 30 years of 
age, left his home in Shenandoah, Iowa, in 1915, and went to Pocatello, Idaho, where 
he was last heard from in November or December of the following year. His occupa- 
tion was that of a candy maker, and he is described in the evidence as possessed of 
excellent habits and character. This action was commenced in December, 1923; the 
plaintiff in his original petition relying upon the presumption of death arising from 
7 years’ unexplained absence of the member. The last assessment paid on the policy 
was June 18, 1919. All assessments paid after 1916 were paid by appellee. The bene- 
fit certificate provided that lapse of time, or absence or disappearance of the member, 
without proof of actual death, should not entitle the beneficiary to recover on the 
certificate, which contained the following further provision: 


“The disappearance or long-continued absence of any member unheard of shall not 
be regarded as evidence of death or give any right to recover on any benefit certificate 
heretofore or hereafter issued by the society until the full term of the member’s 
expectancy of life, according to the National Fraternal Congress Table of Mortality, 
has expired within the life of the benefit certificate in question, and this law shall be 
in full force and effect, any statute of any state or country or rule of common law 
of any state or country to the contrary notwithstanding.” 

During the progress of the trial the plaintiff amended the petition by alleging that 
the member died prior to June 18, 1919, the date on which the last assessment was 
paid. The case was submitted to the jury upon this theory. Numerous alleged 
errors are assigned by appellant for reversal, most of which are insufficient under 
the rules of this court to entitle appellant to review. 

At the conclusion of the evidence on behalf of the plaintiff a motion was filed by 
appellant for a directed verdict upon the ground that the evidence was insufficient to 
justify a finding that the member died prior to June 18, 1919. This motion, which 
was renewed at the close of all the evidence, was overruled. This ruling presents the 
only question of merit for review. 


Much of appellant’s argument is devoted to a discussion of the ruling of the 
court striking material parts of the answer. In view of the change in the issues, this 
ruling was without prejudice, unless prejudice resulted from the statement of the issues 
and the language of some of the instructions referring to the presumption arising 
from the absence of the member for seven years. Exceptions were taken to the in- 
structions but are not assigned as error or pressed upon us in argument. 

[1] It is strenuously contended by appellee that the assignment of error based 
upon the motion for a directed verdict is wholly insufficient under the rules of this 
court to entitle appellant to have the same reviewed on appeal. The motion in form 
was based upon three grounds, but in substance and effect upon but one; namely, the 
insufficiency of the evidence to support the verdict. The assignment is not open to 
objection that it is omnibus in character for the reason indicated. Perhaps it would 
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have been better if the grounds of the motion had been made a part of the assign- 
ment of error, but it was referred to, and the page and lines of the abstract where 
the same could be found were stated. Notwithstanding the somewhat general char- 
acter of the assignment, we think it is not open to the objections urged. Many of the 
authorities cited by counsel, in which the assignments were held insufficient, were 
based upon the ruling of the court on motions for new trial containing many grounds, 
or involved rulings upon the admission of testimony without sufficient specification of 
the rulings complained of. We hold the assignment in question sufficient. 

A somewhat detailed statement of the evidence is necessary at this point. The 
member, as already stated, was unmarried, of good habits and character. He resided 
at home with his parents in Shenandoah. He was thin, and not in robust health. The 
witnesses say that he had an occasional, though not bad, cough. He does not appear 
to have had any particular ailment, nor is it shown that this health was to any con- 
siderable extent impaired. He left Shenandoah in 1915, and went to Pocatello, Idaho, 
where he perhaps secured employment as a candy maker. He frequently wrote to 
his mother, but never wrote to any other member of his family, which comprised 
appellee, two sisters, and a brother. His mother died December 26, 1916. No reply 
was ever received from the message sent him advising him of his mother’s death nor 
has he been heard from by any member of his family since that date. The witnesses 
testified that he was of an affectionate nature; particularly fond of his mother. The 
assessments on his certificate were paid by appellee after the mother’s death until 
June 18, 1919. Some effort was made by appellee in 1918 to locate the member. Let- 
ters were written by him to the postmaster of Salt Lake City, the chief of police of 
Pocatello, and some other places, to the adjutant general of Idaho, and of the United 
States. So far as the records of these officers showed, he had not enlisted in the army. 
No effort appears to have been made to find out by whom he was employed, or where 
he lived, in Pocatello. As to whether his health improved or grew worse after he 
left Shenandoah the record is silent. The evidence does not indicate that he was at 
any time in a position of peril, nor are any facts or circumstances shown to indicate 
the manner or time of his disappearance from Pocatello. Appellee never wrote a 
letter to his son or received one from him. One of his sisters who resided with the 
father and mother occasionally wrote a letter for his mother and addressed the 
envelope to him. Nothing has been heard or known of the member by his family 
since the receipt of the last letter to his mother, which was not more than a month 
before her death. 

[2-4] Are the foregoing facts sufficient to ‘sustain the finding of the jury that 
the member died before default in the payment of his assessments in 1919? This is 
the only matter requiring consideration or decision. All of the foregoing evidence 
was admissible for its bearing upon the fact of the member’s death. Tisdale v. Con. 
Mutual Life Ins. Co., 26 Iowa, 170, 96 Am. Dec. 136; Seeds v. Grand Lodge, 93 
Iowa, 175; 61 N. W. 411; Fleming v. Merchants’ Life Ins. Co., 193 Iowa, 1164, 188 
N. W. 703. The rule that death will be presumed from seven years’ unexplained 
absence has always been recognized in this state. Likewise it is the rule in this state 
that the fact of death may be inferred from facts or circumstances, although seven 
years have not expired. Both rules are well stated in Tisdale v. Connecticut Mut. Life 
Ins. Co., supra, which has become a recognized authority on the subject, as follows: 

“The rule by no means limits the presumption of death to an absence of the 
person whose existence in life is in question without tidings from him for the space 
of seven years; nor does the modification of the rule laid down in the cases cited by 
defendant’s counsel, that such absence for a shorter period, if the person is shown to 
have been in peril, will raise a presumption of death, exclude evidence of other facts 
and circumstances which tend to establish the probability of his death. 

“Any facts or circumstances relating to the character, habits, condition, affections, 
attachments, prosperity and objects in life, which usually control the conduct of men, 
and are the motives of their actions, are competent evidence from which may be 
inferred the death of one absent and unheard from, whatever has been the duration of 
such absence. A rule excluding such evidence would ignore the motives which prompt 
human actions, and forbid inquiry into them in order to explain the conduct of men. 
The true doctrine may be readily illustrated thus: 

“An honored and upright citizen, who, through a long life, has enjoyed the fullest 
confidence of all who knew him—prosperous in business and successful in the accumu- 
lation of wealth; rich in the affection of wife and children, and attached to their 
society ; contented in the enjoyment of his possessions, fond of the associations of his 
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friends, and having that love of country which all good men possess—with no habits 
or affections contrary to these traits ‘of character—journeys from his home to a 
distant city and is never afterward heard of. Must seven years pass, or must it be 
shown that he was last seen or heard of in peril, before his death can be presumed? 
No greater wrong could be done to the character of the man than to account for his 
absence, even after the lapse of a few short months, upon the ground of a wanton 
abandonment of his family and friends. He could have lived a good and useful life 
to but little purpose, if those who knew him could even entertain such a suspicion. 
The reasons that the evidence above mentioned raises a presumption of death are 
obvious ; absence from any other cause, being without motive and inconsistent with the 
very nature of the person, is improbable. It is suggested in argument that such 
absence may be on account of insanity. That may be possible, but as death under 
such circumstances is more probable than insanity in the absence of evidence thereof, 
the law raises.the presumption of death. Evidence which would point toward in- 
sanity as the cause of such absence, would of course be proper for the consideration of 
the jury, from which its probability might be determined. The competency of evi- 
dence of the character above indicated, from which the fact of the death of an 
absent person may be found within the period of seven years, is well sustained by 
authority.” 

[5] The member in this case left Shenandoah for the purpose of going West, 
whether for his health or not the record does not show. If his disappearance from 
Pocatello was mysterious or coupled with circumstances indicating the probability of 
death, the facts are not before us. It is significant that his mother was named as the 
beneficiary in the certificate; that he wrote only to her; that he never corresponded 
with other members of his family or relatives; and that he paid no dues after notice 
of his mother’s death. The evidence in support of the verdict would be much stronger 
if it appeared that he had at some time written to his father, brother, or sisters 
during his absence. It is true that all of the members of his family resided in the 
vicinity, and were given the opportunity to read the letters written to his mother, 
but this does not offer a very satisfactory explanation of his failure to at some time 
write to others. There is no evidence that any one ever saw him in a place of peril, 
or that his health declined after he left home. There is no evidence that he was 
predisposed toward tuberculosis, or that his health was so far impaired that a physician 
was consulted at any time. He worked, and was active in the affairs of the church 
and the Sunday school. The presumption of death arising from 7 years’ unexplained 
absence is, not that the absentee died at any particular time, but that he is at the 
~ of that period deceased. On this point see the*extended note following Butler 

. Supreme Court, 26 L. R. A. (N. S.) 294. 

Perhaps the decision of this court most strongly supporting the verdict in this 
case is Carpenter v. Modern Woodmen, 160 Iowa, 602, 142 N. W. 411. The evidence in 
that case showed that the absentee was, and had been long, ill; that he had a weak 
pulse; appeared to be afflicted with quick consumption; had a bad cough following his 
recovery from an attack of pneumonia; that at one time he fainted from weakness 
upon receiving letters from his family; that he was much of the time unable to work. 

The facts of the cited case were materially stronger than they are in the present 
case. There is no fact or circumstance shown in the record from which the inference 
might properly be drawn that the member died prior to June 19, 1919. A finding to 
that effect would necessarily have to be based upon speculation. 

We have made a search of the authorities, and have found a few in which a find- 
ing of actual death by the jury was sustained. In each of the cases consulted there 
were facts and circumstances from which legitimate inferences of death could be 
drawn. We cite the cases without further comment than to say that the facts dis- 
closed therein are materially stronger than in the present case. N. Y. Life Ins. Co. 
v. Brame, 112 Miss. 828, 73 So. 806, L. R. A. 1918B, 86; Fidelity Mut. Life Ass’n of 
Phila. v. Mettler, 185 U. S. 308, 22 S. Ct. 662, 46 L. Ed. 922; Eklund v. Supreme 
Council of the Royal Arcanum, 152 Minn. 20, 187 N. W. 826; Butler v. Supreme 
Court, I. O. F., 60 Wash. 171, 110 P. 1007; Butler v. Supreme Court, 53 Wash. 118, 
101 P. 481, 26 L. R. A. (N. S.) 293; Springmeyer v. Sov. Camp, W. O. W., 163 Mo. 
App Pa 143 S. W. oa Behimer v. Grand Lodge of A. O. U. W., 109 Minn. 305, 
123. N. 1071, 26 L. R. A. (N. S.) 305. As holding to the contrary upon the 
record i Dat see Goodier v. Mut. Life Ins. Co., 158 Minn. 1, 196 N. W. 662, 34 
A. L. R. 1383 

[6] The affectionate nature of the absentee appears to have beer usually mani- 
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fested toward his mother. We assume from the absence of any evidence to the 
contrary that the message notifying him of his mother’s death was delivered. Just 
why he should have desired, if living, to separate himself from his father and other 
relatives can only be left to conjecture. There are no affirmative facts in the record 
to indicate a reason for his doing so. The presumption of death now obtains, but 
that question is not involved, as the case was submitted to the jury upon the theory 
that death occurred while the benefit certificate was in force. The evidence, in our 
opinion, is insufficient to sustain the verdict and the motion for a directed verdict 
should have been sustained. The judgment is reversed and cause remanded. 

Reversed. 

Evans, C. J., and Faville and Vermilion, JJ., concur. 


AXEN v. MISSOURI STATE LIFE INS. CO. OF ST. LOUIS, MO. (No. 37830.) 
(Supreme Court of Iowa. April 5, 1927.) 
213 Northwestern Reporter 247. 

1. INSURANCE—BURDEN IS ON BENEFICIARY TO PROVE DEATH OF 

INSURED WHO DISAPPEARED. 

Burden to prove death of husband, who disappeared after defalcation, rested upon 
wife in her suit as beneficiary of life insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—WHETHER DEFAULTING CASHIER’S ABSENCE FOR 
SEVEN YEARS RAISED PRESUMPTION OF DEATH HELD FOR 
JURY IN WIFE’S SUIT ON LIFE INSURANCE POLICY. 

Whether presumption of death arose from seven years’ absence of defaulting 
bank cashier, who was in good health and happily married and for whom evidence did 
not show extensive search, held for jury in wife’s suit on life insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 668[11].). 

Evans, C. J., and De Graff, J., dissenting. 

Appeal from District Court, Johnson County; Ralph Otto, Judge. 

Action by beneficiary to recover on a policy of insurance. The defense pleaded 
was that the assured was not dead at the time of the commencement of the action. 
Defendant’s motion for a directed verdict was overruled, the jury returned a verdict 
for the plaintiff, and the defendant appeals. Affirmed. 

Dutcher & McClain, of Iowa City, for appellant. 

Byington & Rate, of Iowa City, for appellee. 

FaviL_e, J. There is no conflict in the evidence in this case. On the 18th day 
of January, 1913, the Hartford Life Insurance Company issued its policy of insurance 
upon the life of John J. Axen. Said policy was payable to the appellee. Liability 
under this policy was assumed by the appellant shortly after the policy was issued. 
The insured was cashier of the Galt Savings Bank of Galt, Iowa, at the time of the 
issuance of the policy, and continued so until September 17, 1917, when he dis- 
appeared. At that time the insured was 32 years of age, had been married to the 
appellee for a period of 7 years, and at said time had an infant daughter about 6 years 
of age. The record shows that his domestic relations were pleasant and that he was 
attached to his home and his wife and child. On the evening of September 17, 1917, 
while at the supper table, the insured told his wife that he was going to attend a 
meeting of the Knights Templar at Eagle Grove that evening. He left about 7 
o'clock, stating that he was going to drive his car to Clarion and go from there to 
Eagle Grove. Instead of going in the direction of Eagle Grove, however, he drove 
his car to Iowa Falls, in a different direction, and registered the same in a garage there 
under the name of J. J. Anderson. He did not attend the Knights Templar meeting 
at Eagle Grove. He was a man in apparent good health, big and strong, and had an 
expectancy of 33 years. The record shows that at the time of his disapperance the 
insured, as cashier of the bank had misappropriated funds of the bank to an amount 
in excess of $30,000. None of his family or immediate relatives or friends have 
heard anything from him since the date of his disappearance. Immediately after the 
disappearance of the insured, the appellee telegraphed to the insured’s father and 
brother, who came at once to Galt and made a search for the insured in that vicinity 
and telephoned to surrounding towns. The car was located at Iowa Falls, but nothing 
discovered of the whereabouts of the insured. It appears that on one occasion rela- 
tives of the insured saw a picture of a naval officer in a Des Moines paper, which they 
thought resembled the insured, and their attorney forwarded this to Washington for 
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information from the Intelligence Office, but received no information that the picture 
was that of the insured. Aside from the foregoing, there is practically no evidence 
of any attempt on the part of the appellee or other relatives of the insured to locate 
him. The insured was a member of certain fraternal orders, but it appears that no 
inquiries were made through the lodges of these orders to find the insured. No 
advertisements were placed in any newspapers or elsewhere with regard to locating 
the insured, and neither the appellee nor any members of the family of the insured 
incurred any expense in endeavoring to locate him. 


[1] The main proposition relied upon by the appellant is that the court should 
have sustained the appellant’s motion for a directed verdict and erred in submitting 
the case to the jury. The burden of proof in this case rested upon the appellee. 
There could be no recovery under the policy of insurance without proof of the death 
of the insured. The appellee attempted to prove death by the fact of the disappearance 
of the insured and his absence without communication with relatives and friends for 
a period of more than seven years. The appellee relies upon the presumption which 
the law raises in regard to the death of a person who has disappeared and not been 
heard of for a period of seven years. The common law raises this presumption of 
death in a proper case and on a proper showing. It is, however, a rebuttable pre- 
sumption. The question has arisen in very many cases, and the rule is not always 
clearly stated, as to when the presumption of death from disappearance will arise. 

In Wigmore on Evidence, vol. 4, § 2531, it is said: 

“But there is a genuine presumption, of long standing and of universal acceptance, 
to aid proof of death. It is generally said to arise from the fact of the person’s 
continuous absence from home, for seven years, unheard of by the persons who 
would naturally have received news from the absentee. The phrasings differ, however ; 
* * * the practice is not uniform in defining the precise point, or the combination of 
facts, at which the burden of producing evidence shifts to the opponent.” 


[2] There is no doubt of the existence of the general rule. The question in the 
instant case is whether, upon the record, such presumption did arise, and, if so, whether 
it was so overcome or rebutted that the court should have directed a verdict as a 
matter of law. We first considered this question in Tisdale v. Connecticut Mutual 
Life Insurance Co., 26 Iowa, 170, 96 Am. Dec. 136, where the action was on a policy 
of insurance. We therein recognized “the familiar rule of evidence that, when a 
person has not been heard of for many years, the presumption of duration of life 
ceases at the end of seven years.”’ In that case we held that the facts and circum- 
stances might be such that death could be inferred “whatever has been the duration 
of such absence,” although less than seven years. 

In State v. Henke, 58 Iowa, 457, 12 N. W. 477, we said: 

“A presumption of the death of a party does not arise until he has been absent, 
without intelligence concerning him, for the period of seven years.” 


In Seeds v. Grand Lodge, 93 Iowa, 175, 61 N. W. 411, an action was brought 
upon a certificate of insurance. A motion for a directed verdict in behalf of the de- 
fendant was sustained and affirmed upon appeal. In said case we said: 

“The rule that death may be presumed from seven years’ unexplained absence 
does not exclude evidence of other facts and circumstances, which fairly tend to 
establish the probability of death within an earlier period.” 

This is the first time that the words “unexplained absence” in connection with the 
rule appeared in our decisions, and, as stated, it was used merely in connection with 
the rule that permits other facts and circumstances to establish the probability of 
death within the seven-year period. 

In Sherod v. Ewell, 104 Iowa, 253, 73 N. W. 493, we quoted with approval the 
general rule that the presumption of death of a party does not arise until he has 
been absent without intelligence concerning him for the period of seven years. No 
reference was made to “unexplained absence.” 

The same is true of Oziah v. Howard, 149 Iowa, 199, 128 N. W. 364; and Car- 
penter v. Modern Woodmen, 160 Iowa, 602, 142 N. W. 411. 

In Magness v. Modern Woodmen, 146 Iowa, 1, 123 N. W. 169, the rule is thus 
stated : 

“The presumption of death from long absence is, of course, not conclusive; but, 
when it is shown to have continued for seven years or more unaccompanied by cir- 
cumstances which reasonably account for his disappearance on a theory not involving 
his death, it becomes sufficiently strong to cast the burden of rebutting it upon the 
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ay asserting the continuance of life. 3 Elliott’s Evidence, § 2010; 1 Greenleaf, 
vidence, § 41; Cowan v. Lindsay, 30 Wis. 589.” 

In Richey ¥. Sovereign Camp, 184 Iowa, 10, 168 N. W. 276, L. R. A. 1918F, 
1116, we said: 

“A presumption of death does arise from the continued and unexplained absence 
of a person from his home or place of residence for seven years, where nothing has 
been heard from or concerning him during that time by those who, were he living, 
would naturally hear from him; and in such case the presumption is that the absentee 
died some time during the first seven years of his unexplained absence.” 

In Haines v. Modern Woodmen, 189 Iowa, 651, 178 N. W. 1010, we said: 

“It is first argued for the appellant that the presumption of death from disappear- 
ance and continued absence of seven years does not arise unless it be further shown 
that the missing person has been diligently sought and inquired after without avail, 
and that there is in this case a failure of such proof. 

“There is considerable variance in the views of the courts upon this feature of the 
rule. By some, the idea expressed by appellant’s counsel is approved, and the party 
relying upon the presumption must show a high degree of diligence in making inquiry 
and search. By others, it is distinctly held that proof of disappearance and con- 
tinued unexplained absence for seven years, without being heard from by those with 
whom, in the natural course of things, the person would be likely to communicate, is 
all that is necessary, and that the presumption is not rebutted or overcome by a 
failure to show specific acts of search or inquiry. Miller v. Sovereign Camp W. O. 
W., 140 Wis. 505, 122 N. W. 1126 [28 L. R. A. (N. S.) 178, 133 Am. St. Rep. 1095]; 
Page v. Modern Woodmen, 162 Wis. 259 (156 N. W. 137) [L. R. A. 1916F, 438, Ann. 
Cas. 1918D, 756.] 

“In none of our cases have we gone to either extreme. We have said that: 
‘When the absence is shown to have continued for seven years or more, unaccompanied 
by circumstances which reasonably account for his disappearance on a theory not 
involving his death, it becomes sufficiently strong to cast the burden of rebutting it 
upon the party asserting a continuance of life. * * * Slight evidence may sometimes 
be sufficient to rebut the presumption of death; but ordinarily it is a question for 
the triers of fact to determine whether the presumption shall prevail. In short, the 
circumstances both for and against the theory of death are to be taken into considera- 
tion, and therefrom the truth arrived at as nearly as may be possible, under the estab- 
lished rules of law governing the adjudication of disputed facts. Magness v. Modern 
Woodmen, 146 Iowa, 1, 5 [123 N. W. 169, 171]. 

“Such is also the effect of our recent decision in Richey v. Sovereign Camp W. O. 
W., 184 Iowa, 10 [168 N. W. 276, L. R. A. 1918F, 1116]. And see Kennedy v. Modern 
Woodmen, 243 Ill. 560 (90 N. E. 1084, 28 L. R.A. [N. S.] 181). The strength of 
the presumption so arising may, of course, be augmented or weakened by the evidence 
or lack of evidence on the subject of search or inquiry made for the missing person; 
but, when the disappearance is shown to have continued for seven years or more, with- 
out communication with his family and friends, and without any showing of circum- 
stances which would naturally lead him to conceal his location from those to whom 
he is bound by ties of blood, affection, and friendship, it presents at least a question 
of fact, on which the finding of the jury, or of the court sitting in place of the jury, 
cannot be set aside on appeal, as being without support. The undisputed record suffi- 
ciently sustained the plaintiff’s case in this respect.” 

In Lemire v. National Life Association, 194 Iowa, 1245, 191 N. W. 67, we said: 

“The burden is upon the plaintiff to establish by a fair preponderance ‘the essen- 
tials inhering in the presumption, and it must be made to affirmatively appear: (1) 
That the person has been absent from his home or usual place of abode for seven 
years. (2) That no intelligence has been received concerning him during said period 
by those persons who would naturally or likely have heard of or from him, if living. 
(3) That the person invoking the presumption has made diligent inquiry from rela- 
tives and others likely to know to ascertain the whereabouts of the absentee.” 

[3] While the rule as announced in our decisions varies somewhat in the form 
of expression in the different cases, we think it is fairly deducible therefrom that we 
have recognized and announced the rule that the presumption of death by absence for 
a period of seven years arises only in those cases where it affirmatively appears that 
the person in question has been absent for a period of seven years, and that reasonable 
inquiries have been made by those interested to ascertain his whereabouts, and that 
no information has been received by those who would naturally hear from him during 
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said period in response to such inquiries, and that the disappearance and continued 
absence is unexplained. It is not sufficient in such cases to merely establish the 
fact of the absence for the period of seven years. The presumption of death does 
not arise from this circumstance alone. 

lt is quite universally held that it also must appear that the party has not been 
heard from during the seven-year period by immediate relatives or friends; in other 
words, those most likely to have received communications from him. As said in 
Haines v. Modern Woodmen, supra: 

“The strength of the presumption so arising may, of course, be augmented or 
weakened by the evidence or lack of evidence on the subject of search or inquiry made 
for the missing person.” 

This usually is a question for the jury, and we think it was such in this case. 

II. We think it is also well established by our decisions and by the courts gen- 
erally that the absence must be “unexplained” before the presumption of death will 
arise. 

In Northwestern Mutual Life Insurance Co. v. Stevens, 71 F. 258, the Circuit 
Court of Appeals of this circuit, speaking by Mr. Justice Sanborn, said: 

“It is a general rule that a state of facts once shown to exist is presumed to 
continue until a change, or facts and circumstances inconsistent with its continued 
existence, are proved. A living man is presumed to continue to live until the contrary 
is shown or is presumed from the nature of the case. All the authorities concur in 
the general proposition that the presumption of life continues seven years after the 
unexplained disappearance of a man under ordinary circumstances, from whom no tid- 
ings return to his friends or acquaintances, and that then the presumption of life 
ceases and the presumption of death arises. These presumptions, however, are but 
rational inferences from the given state of facts, which so many courts have agreed 
that reasonable men, in the exercise of sound judgment, would naturally draw, that 
they have become rules of action and of decision. They are, after all, only presump- 
tions of fact; and, when the state of facts from which they are drawn is modified, 
the presumptions or inferences drawn from it must and ought to change. It is con- 
ceded that when one who is last seen in a state of imminent peril, that might prob- 
ably result in his death, is never again heard from though diligent search for him is 
made, the inference of immediate death may justly be drawn. It goes without saying 
that if a guilty man, who has been indicated for a heinous crime, flees in the full vigor 
of health from impending disgrace and just punishment, and his friends and acquaint- 
ances hear from him no more, the inference of continued life after the expiration of 
seven years might well be drawn, and no presumption could arise from that state 
of facts that his life had ceased within that period. The various facts of numberless 
cases will range them between the extreme cases we have supposed. Two cases 
of disappearance in which the facts are exactly alike will probably never arise, and 
the strength of the presumption of life or death will never be the same in any two 
cases. The facts and circumstances surrounding each disappearance which tend to 
affect the inference of continued life or early death that the minds of reasonable men, 
anxious only to arrive at the truth, would draw, should be received in evidence in 
the trial of these cases; and then, guided by the established presumption that one who 
disappears under ordinary circumstances is presumed to live for seven years there- 
after, the fact of continued life or previous death at the important date should be 
determined by the jury if there is sufficient evidence in the case to warrant a finding 
that the established presumption has been varied, and by the court if there is no such 
evidence.” 

At this point we have the question: Does the fact that the insured was shown by 
the evidence to have been a defaulter and to have been a fugitive from justice so 
“explain” his disappearance and continued absence that the court must hold as a matter 
of law that the presumption of death does not arise; or was it a question for the 
jury to determine whether or not his absence was “unexplained”? The cases are in 
conflict on this question. 

In Goodier v. Mutual Life Insurance Co., 158 Minn. 1, 196 N. W. 662, 34 A. L. 
R. 1383, the Supreme Court of Minnesota considered a case where the insured was a 
lawyer, happily married, and the father of three children. He was in good pro- 
fessional standing. It appeared from the evidence that he had abused the confidence 
of his clients in financial matters. The court said: 

“In the instant case, the absconder was not only sure of prosecution; he was sure 
of conviction and resulting precipitation from his former estate as a leading citizen 
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in the community to a depth of degradation not reached by the ordinary criminal.” 

The court also said: 

“Ordinarily, whether an insured is alive or dead is a question for the jury; but 
a verdict should be directed against the litigant having the burden of proof where 
there is no more evidence of death, at the time or within the period necessary to sus- 
tain a recovery, than there is here. To adopt any other view would remove cases of 
this kind from the control of law and permit their decision by wholly uncontrolled and 
ahways differing notions of facts.” 

In Davie v. Briggs, 97 U. S. 628, 24 L. Ed. 1086, it is said: 

“The general rule undoubtedly is, that ‘a person shown not to have been heard of 
for seven years by those (if any) who, if he had been alive, would naturally have 
heard of him, is presumed to be dead, unless the circumstances of the case are such 
as to account for nis not being heard of without assuming his death.’ ” 

In New York Life Insurance Co. v. Holck, 59 Colo. 416, 151 P. 916, the Supreme 
Court of Colorado said: 

“Tf the circumstances of the case were such as to account for the absence of the 
insured without tidings, without assuming his death, the presumption of death would 
not attach. That was the vital question, and the law as laid down in one or the 
other of the instructions requested should have been given, so that the jury would 
have been required to consider any testimony which would account for the absence 
and silence of the insured upon any reasonable hypothesis consistent with the evi- 
dence, other than that he was dead.” 

In Thetford v. Modern Woodmen of America (Tex. Civ. App.) 273 S. W. 666, 
the insured was 21 years of age, unmarried, and in good health. He had just been 
released from jail under indictments charging felonies. The court said: 

“There were the strongest reasons for his continued absence and for concealing 
his whereabouts and his identity. If circumstantial evidence alone is ever competent 
to show that the absent person is alive during the seven-year period, the facts in 
evidence present such case.” 

In Equitable Life Assurance Society v. James, 73 Ind. App. 186, 127 N. E. 11, 
the court said: 

“The fact that the insured, at the time of his disappearance, was guilty of the 
crime of forgery, and may have been a fugitive from justice, was properly admitted 
in evidence to rebut the presumption of death arising after seven years’ absence; but 
= proof of such fact did not, as a matter of law, overcome the presumption of 

eath. 

In Mutual Benefit Life Insurance Co. v. Martin, 108 Ky. 11, 55 S. W. 694, the 
case arose under a statute providing in effect that a person who had been absent from 
the state for seven consecutive years would be presumed to be dead “unless proof be 
made that he was alive within that time.” The insured had been treasurer of the 
state and had embezzled large sums of money and had been indicted. The proof 
showed the absence for seven years, unheard of. The court said. 

“When the plaintiff shows that a resident of the state has been absent seven 
successive years from the time he left, or from the time he was last heard from, the 
burden of proof shifts to the defendant to overcome the presumption of his death. 
This proof may be direct, or it may be circumstantial, arising from the circumstances 
under which the person left, his reasons for leaving, or concealing his whereabouts, 
his age, condition of health, his motives for not returning or keeping in communica- 
tion with his home, and the like. In this case it was a question for the jury, on all the 
evidence, whether the assured, J. W. Tate, was alive or dead when the action was 
brought.’ 

In Winter v. Supreme Lodge, 96 Mo. App. 1, 69 S. W. 662, it appeared that the 
insured was a defaulter. The court held that as to whether the long absence showed 
a fair inference that the absentee was alive, or showed a conflicting inference, was for 
the jury to determine. 

The foregoing cases illustrate the divergent views of the courts upon the ques- 
tion. 

In the instant case the court submitted the question to the jury under instructions 
of which appellant makes no complaint. 

[4] We think it was a proper question for the jury to determine whether rea- 
sonable diligence has been shown to locate the insured, and also whether his absence 
for seven years was so explained as to warrant the presumption of his death. We 
do not think that upon the entire record we can say as a matter of law that the pre- 
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sumption of death could not be indulged. All the facts and circumstances were before 
the jury, and it was for them to determine whether or not the circumstances under 
which the insured absented himself prevented the presumption of death from arising 
or overcame such presumption. The fact that a contrary verdict under a given state 
of facts would seem more consistent does not of itself justify this court in setting 
aside the verdict. This is especially true where, as in this case, under the peculiar 
facts, the conclusions rest on inference and presumptions to be drawn from the 
evidence. 

We think the court did not err in denying the appellant’s motion for a directed 
verdict. 

The judgment is affirmed. 

Stevens, Vermilion, Albert, and Morling, JJ., concur. 

Evans, C. J., and De Graff, J., dissent. 


FREEMAN v. BARNETT. (No. 26250.) 
Supreme Court of Mississippi, Division A. April 18, 1927. 
112 Southern Reporter 161. 

(Syllabus by the Court.) 

INSURANCE—HEIRS OF INSURED IN BENEFIT ASSOCIATION HELD 
ENTITLED TO PROCEEDS OF POLICY; HUSBAND NAMED AS 
ae HAVING BEEN DIVORCED BEFORE INSURED’S 
DEATH. 

Where husband of insured, named as beneficiary in policy in benefit association, 
was divorced before insured’s death, thus taking him out of the class of beneficiaries 
limited by the association’s constitution, the proceeds were payable to insured’s heirs, 
though she did not exercise her right to change beneficiary, and though, had she 
not named a qualified beneficiary, the insurance would under the constitution have 
reverted to the association; the husband being treated as having died when he was 
divorced. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

Appeal from Circuit Court, Alcorn County, C. P. Long, Judge. 

Action by Henderson Barnett, administrator, against Sam Freeman and another. 
Judgment for plaintiff, and named defendant appeals. Affirmed. 

W. C. Adams, of Corinth, for appellant. 

Ely B. Mitchell, of Corinth, for appellee. 

McGowen, J. Henderson Barnett, the husband and administrator, brought suit 
against the Odd Fellows Benefit Association of the state of Mississippi on an endow- 
ment policy of that association. The defendants named in the declaration were the 
said association and Sam Freeman, who at the date of the issuance of the policy, 
and before and after that date, was the lawful husband of Virginia F. Barnett, 
deceased, to whom the policy was issued, and who was a member of the Household 
of Ruth of the Odd Fellows Benefit Association of Corinth, Miss. 

This policy was dated the 23d day of January, 1907. Being a member of the 
subordinate household of that order, Virginia Barnett was in good “financial” stand- 
ing from the time she joined until her death, the 18th day of January, 1926. The 
policy named Sam Freeman, the second husband of the insured, as beneficiary, to be 
paid according to the schedule fixed by the constitution and by-laws of the order. 

At the time of her death the lower court adjudicated that there was $461.45 
due on the said policy. Sam Freeman was husband No. 2 of Virginia Barnett. 
(It was agreed that she had been previously married; that as a result of the first 
marriage two daughters had been born to her, both of whom were living at the 
time of the death of husband No. 1; and that husband No. 1 had died before she 
married Freeman, husband No. 2.) 

In 1917 Virginia secured a divorce, absolute in its terms, from Sam Freeman, 
from whom she had separated, and with whom she never afterwards lived as a 
wife; and, after she secured the divorce, she was married to Henderson Barnett, the 
husband until her death, and the administrator of her estate. 

By agreement, the matter was submitted to the circuit judge, and, while the 
pleadings are informal, no point is made thereon, and the precise question submitted 
to the court below was, whether Sam Freeman, the divorced husband, named as 
beneficiary in the policy, was entitled to the proceeds thereof, or whether the heirs 
at law were entitled to same, she not having changed the beneficiary in her lifetime, 
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and the benefit association having paid the money into court. 

The policy of insurance issued stipulated that the contract was to be governed 
by the constitution, charter, and by-laws of the said association then in force, or 
which might thereafter be enacted. 

Section 4 of the constitution and by-laws is as follows: ; : 

“The purpose for which the Odd Fellows Benefit Association is created is to 
insure the lives of the members of the Grand United Order of Odd Fellows and 
Household of Ruth, and provide an endowment fund to be paid only to the following 
- relatives of deceased members of the association who were financial at the time of 
their death, in the Odd Fellows Benefit Association, the grand lodge, and their sub- 
ordinate lodge, viz.: husband, wife, children, mother, father, sister, brother, uncle, 
aunt, nephew, niece, or dependent relatives. Provided that, if there are none of the 
foregoing relatives or dependent relatives, the said benefit shall revert to the order 
as a general fund. 


“If there be more than one beneficiary under a policy, and if one or more of 
the said beneficiaries should die before the assured, the surviving beneficiary or bene- 
ficiaries shall be paid the entire proceeds of the said policy.” 

Sction 9 provides that, upon compliance with all the conditions, on the death 
of the insured member, “the said association will pay to the person or persons named 
in the face of the certificate, according to section four as the beneficiary thereof a 
sum of money not to exceed the benefits,” etc. 

Section 16 provides that: 


“Whenever any member shall desire to make any change in the beneficiary in 
the face of his policy, he shall make application for such change on the back or 
reverse side of his policy, have his signature attested by two witnesses with the seal 
of the lodge attached, and acknowledged before an officer authorized to administer 
oaths by the laws of the state of Mississippi, and forward the policy to the secretary 
and treasurer who shall issue a new policy according to the change desired upon the 
payment of one dollar.” 

Section 18 is as follows: 

No benefit shall be paid on any policy or contract unless a beneficiary is named 
within the described class, where the member is unfinancial in his subordinate lodge 
or grand lodge, or has been expelled or suspended from his subordinate lodge ,or 
dies from excessive use of intoxicating liquors, opiates, morphine, cocaine, or like 
drugs, or is killed by a beneficiary named in the policy, or by the hand of justice, 
or in consequence of violating any law of the state or United States, in a duel, suicide, 
or where any statements made in application are untrue. In any of which events, 
the certificate shall be forfeited without notice to the beneficiary or holder thereof.” 


It will be noted that this organization is a mutual benefit association, operated 
for the benefit of the members of the association only, and its funds are created out 
of premiums paid in by the members, which funds are paid out pro rata on the 
assessment plan. 

In this case the association paid the money due into court, and asked that it be 
adjudged to the party or parties to whom it rightfully belonged as between these 
contestants. The court below adjudged the money should be delivered to the admin- 
istrator of the estate, to be paid out by him subject to court costs, to the heirs at 
law above named, and held that Sam Freeman, at the date of the policy was in the 
insurable class as a husband; that at the date of the death of the insured Sam 
Freeman was not in the insurable class, having been divorced; and that he had no 
interest therein at the date of the death of the insured. 


Counsel for appellant ingeniously and forcibly urges upon the court that the 
decree of divorce has no effect on Freeman’s right to the proceeds of this policy, 
and mainly relies upon the case of Courtois v. Grand Lodge of Ancient Order of 
United Workmen, 135 Cal. 552, 67 P. 970, 87 Am. St. Rep. 137, and Sovereign 
Camp, etc., v. Israel, 117 Ark. 121, 173 S. W. 855, in each of which cases it is held 
that a beneficiary named in a mutual benefit insurance policy has a right to the pro- 
ceeds thereof, unless the member (insured) changes the designated beneficiary in 
the manner prescribed by the contract. And in the Courtois Case it is held that, if a 
member of the benefit society designates his then wife as his beneficiary in accordance 
with the laws of the society, and dies without having changed his beneficiary, the 
person named, though subsequently divorced, is entitled to the benefit to the exclusion 
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of a second wife, and his children by her; and further held that in such case the 
fact of such divorce is not the legal equivalent of the death of the beneficiary 
designated so as to give to the second wife of the member, or his heirs, any right to 
the benefit fund, which must be paid to the divorced wife. 

We have examined these and other cases cited holding that the divorced spouse 
is entitled to the proceeds and benefits of the policy in just such a case as the one 
we have here, but we are constrained to believe that those courts, by a strained con- 
struction upon the language of the contract, permitting the insured to change the 
beneficiary, placed undue stress and emphasis upon that feature of the contract. Sam 
Freeman did not suffer physical death by the decree of divorce in the instant case; 
nevertheless by the laws of this state, the divorce being absolute in form, he no 
longer had any claim upon the wife as husband. The relation of husband and wife 
died, so to speak, by the decree of divorce, and he was no longer within the class 
entitled to share in the proceeds of the mutual benefit policy, not being related by 
affinity or consanguinity to the insured. In other words, at the date of the issuance 
of the policy, he was in the class. At the date of the decree of divorce, and from 
then until the death of the insured, the law of the land had removed him from the 
class. The beneficiary, not having seen fit to change the beneficiary in the manner 
prescribed, is presumed to have preferred that the proceeds of her insurance policy 
should be distributed as the law directs. 

In our state we are committed to the proposition that a beneficiary named as 
such in a mutual benefit policy has no vested right in the policy. His status is thus 
described : 

“Where under the constitution and by-laws of a fraternal order constituting a 
part of the contract of insurance, the insured was authorized to change the beneficiary 
when he desired, a named beneficiary has only an inchoate, imperfect and ambulatory 
right, * * * and her right may be defeated by a change of beneficiary by the 
insured member, though she was designated as beneficiary pursuant to an ante-nuptial 
agreement with the insured.” Sykes v. Armstrong, 111 Miss. 44, 71 So. 262; Liles 
v. Eubanks, 114 Miss. 587, 75 So. 447. 

“An absolute divorce terminates the marriage relation, and the husband and wife 
are each to the other as entire strangers; their duties inter se which arose out of the 
marriage relation are put an end to. By an absolute divorce the marriage relation 
is as absolutely destroyed as if dissolved by death. * * * And it has been held 
that relationship by affinity is terminated by an absolute divorce dissolving a mar- 
riage out of which it arose.” 9 R. C. L. § 302, p. 486, and authorities there cited. 

“Where a person’s eligibility as beneficiary depends upon his sustaining a par- 
ticular relation to the member, his eligibility is generally determinable as of the time 
of the member’s death.” 29 Cyc. 106, and authorities there cited. 

And on the same page, under note 14: 

“So if a wife is named as beneficiary her right to the benefit is ordinarily defeated 
by an absolute divorce’—citing numerous cases. 

Likewise, on the same page is this statement: 

“Change of Status After Issuance of Certificate Rendering Reneficiary Ineligible. 
—If insured designates as beneficiary a member of his family as such, a subsequent 
breaking off of the family relation before insured’s death defeats the beneficiary’s 
right to the fund’—citing authorities. 

In the case of Larkin v. Knights of Columbus, 188 Mass. 22, 73 N. E. 850, 
the member was unmarried, and living apart from his relatives, and designated his 
father as beneficiary in a mutual benefit policy. Later he married, and his wife was 
a member of his family until his death. He made no change in the designation. On 
his death the corporation paid the amount due on the certificate to his widow under 
a rule of the order made to carry out provision (c) of the charter. Held, that the 
payment was lawful, the provision in the charter for payment by the corporation in 
case of a designation “out of the order named” applying to a designation which 
originally was permitted, but which by reason of the member’s marriage and the 
consequent change in his family was at the time of his death a designation “out of 
the order named.” The father was not in the order named at the time of the death 
of the insured. The court further said: 

“In view of the purposes of most organizations of this kind, it has been held 
in some cases that the rights of claimants depend upon the status at the date of the 
member’s death”—citing Tyler v. Odd Fellows’ Relief Association, 145 Mass. 134, 
136, 13 N. E. 360; Sargent v. Knights of Honor, 158 Mass. 557, 33 N. E. 650; 
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Knights & Ladies of Honor v. Menkhausen, 106 Ill. App. 665. 

We have examined numerous authorities from other states holding to the an- 
nouncement of the rule cited from Cyc., supra. Most of the courts adopting the 
other rule had under review contracts in regular straight life insurance with com- 
panies doing a life insurance business, and did not have in mind mutual benefit 
societies insuring only its members and undertaking to care for a particular class, 
having some kind of claim, moral or legal, upon the insured. However, the Courtois 
Case from California, and the Israel Case appear to be in point. The laws of the 
order in the California case stipulated that, upon the death of a full rate member, such 
person or persons as such member may have directed while living, shall be entitled to 
the beneficiary funds; and also that the beneficiary so designated by the member 
and named in the certificate shall, in every instance, be a member of his family, 
or some one related to him or dependent upon him. 


And also the court held in that case that the by-laws vested in the designated 
beneficiary the right to the money immediately upon the death of the member. But 
we have already cited cases from our own court showing that we are not aligned with 
that strict view of this character of contract, and in the authorities cited, supra, this 
is demonstrated. We think the very purpose of this and kindred societies would be 
defeated by holding to the letter of the contract. The contract does provide that 
a beneficiary of the class must be named. It provides further the method as to 
the designation of a member of the class as beneficiary, and it stipulates that, if a 
member of the class is not named as beneficiary, the insurance fund shall revert to 
the society. In this connection we especially stress the fact that the contract of 
insurance was subject to subsequent changes in the constitution and by-laws, and that 
in this case the constitution and by-laws were changed in some particulars, and that 
the contract of insurance in force at the date of the death of the insured was different, 
as amended by the by-laws and constitution, from the contract issued in 1907. But, 
at the time of the issuance of the contract, Freeman, the named beneficiary, was of the 
class, and on the granting of the divorce he went out of the class. So the insured 
did name a beneficiary within the class, but the by-law quoted does not stipulate 
that the insurance shall revert to the order, if the policy named a beneficiary qualified 
under the contract who afterwards becomes ineligible by operation of law and not by 
the designation of the insured. So we feel sure that the main purpose of this order 
was to provide a fund for those who sustain the relationship to the beneficiary de- 
scribed in the class mentioned in section 4; and that it was not its purpose to write 
insurance generally. We believe that, if we construe the contract in so far as the 
divorced husband is concerned with reference to the status of the insurance at the 
date of the death of the insured rather than the date of the issuance of the policy, we 


will carry out the general purpose of this contract in this mutual benefit society and 
other kindred and similar organizations. 


In view of the holding of this court in the Armstrong and Liles Cases, supra, 
the insured had a right to think that she continued to be insured and her policy con- 
tinued in force, payable at her death to the parties who held relationship to her as 
provided in the by-laws of the order, and therefore did not change the beneficiary 
because the properly designated beneficiary in the original policy had become ineligible, 
and was no longer her husband. The order, in this case, does not raise any point as 
to the designation of a beneficiary, but pays the money into court, and asks the court to 
settle the rights of the contending parties. 


We are of opinion that in mutual benefit insurance contracts such as is here 
involved the divorced husband has no interest in the policy if an absolute divorce be 
granted, and he does not sustain the relation of husband at the date of the death of the 
insured, and that the administrator or the legal representative of the estate of the 
insured in such case is entitled to recover as against the divorced husband, and 
holds the amount of the recovery as a trust fund for the benefit of the heirs at law 
who are within the designated class as stipulated by the contract under the rule adopted 
hy this court in the Armstrong and Liles Cases, supra. 

Freeman, as a husband, was dead so far as Virginia, the former wife, was con- 
cerned. The date the decree of absolute divorce became effective, and his rights 
under this contract ceased instantly, and the policy and contract will be construed as 


though he had died a physical death on the date of the decree of divorce. We think 
the judgment of the court below was correct. 
Affirmed. 
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(Supreme Court of Nebraska. March 25, 1927 
213 Northwestern Reporter 349. 
(Syllabus by the Court.) 

1. INSURANCE—LIFE INSURANCE COMPANY TAKING PREMIUM IN 
ADVANCE IS TRUSTEE TO RETURN PREMIUM ON REJECTION 
OF APPLICATION AND FOR UNCONDITIONAL ACCEPTANCE IF 
APPLICATION IS APPROVED AND POLICY DELIVERED. 

A life insurance company that exacts in advance a premium for an applicant 
without assuming any obligation for insurance prior to the issuance and delivery of 
a policy is his trustee for the return of the premium if the application is rejected 
and for its unconditional acceptance if the application is approved and the policy 
delivered. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 


2. INSURANCE—LIFE INSURANCE COMPANY TAKING PREMIUM IN 
ADVANCE WITHOUT ASSUMING OBLIGATION FOR NSURANCE 
HAS DUTY TO ACT ON APPLICATION FOR POLICY WITHIN REA- 
SONABLE TIME. 

It is the duty of a life insurance company that exacts in advance a premium from 
an applicant without assuming any obligation for insurance prior to the issuance and 
delivery of a policy to act on the application within a reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 


3. INSURANCE—LIFE INSURANCE COMPANY OPERATING UNDER 
STATE CHARTER IS AFFECTED WITH PUBLIC INTEREST. 
The business of a life insurance company operating under a charter from the 
state is affected with a public interest. 
(For other cases, see Insurance, Dec. Dig. § 3.) 


4. INSURANCE—LIFE INSURANCE COMPANY TAKING PREMIUM IS 
LIABLE FOR FAILURE TO ACT ON APPLICATION IN REASONABLE 
TIME, PROXIMATELY CAUSING DAMAGES. 

A life insurance company that exacts a premium in advance from an applicant 
without assuming any obligation for insurance prior to the issuance and delivery ofa 
policy is liable in tort for failure to perform the duty to act on the application within 
a reasonable time, where the negligence is the proximate cause of damages. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 


5. INSURANCE—FAILURE OF LIFE INSURANCE COMPANY TO ACT ON 
APPLICATION FOR TWO WEEKS WHILE SEEKING OMITTED 
ANSWER TO QUESTION IN MEDICAL REPORT HELD NOT ACTION- 
ABLE. 

A life insurance company that did not act on an application for two weeks, while 
in good faith seeking from the medical examiner an omitted answer to a material 
question in his medical report, held not chargeable with actionable negligence for the 
delay, where the applicant in his application represented the medical report “to be full, 
complete and true.” 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 


6. INSURANCE—TWO WEEKS’ DELAY BY MEDICAL EXAMINER TO RE- 
PORT TO LIFE INSURANCE COMPANY ANSWER OMITTED FROM 
REPORT HELD NOT CHARGEABLE TO COMPANY SUED FOR 
NEGLIGENT FAILURE TO ISSUE POLICY. 

A delay of two weeks by a medical examiner in reporting to a life insurance 
company a material answer omitted from his report of the medical examination, 
where there was no delay on his part in transmitting the report itself when prepared, 
held not chargeable to the insurance company under the facts stated in the opinion. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

Appeal from District Court, Polk County; Corcoran, Judge. 

Action by Oscar Strand, as administrator of the estate o Melvin A. Strand, 
deceased, against the Bankers’ Life Insurance Company of Lincoln. From a judg- 
ment of dismissal, plaintiff appeals. Affirmed. 


J. C. Martin, of Central City, W. T. Thompson, of Lincoln, and Elmer E. Ross, 
of Central City, for appellant. 


STRAND v. BANKERS’ LIFE INS. CO. OF S827) (No. 24636.) 
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Peterson & Devoe, of Lincoln, for appellee. 
Heard before Goss, C. J., and Rose, Good, Thompson, and Eberly, JJ. 


Rose, J. [1] This is an action against a life insurance company to recover $1,000 
in damages for negligence in preparing, examining and approving an application for 
life insurance in the sum of $1,000, after receiving an annual premium, and in failing 
to issue and deliver a policy. Melvin A. Strand of Shelby, Nebraska, was the appli- 
cant. He died without procuring the insurance. As administrator of his estate, 
his father, Oscar Strand, is plaintiff, the Bankers’ Life Insurance Company is de- 
fendant. Its home office is in Lincoln, Nebraska. In an answer, defendant demurred 
to the petition, pleaded a return of the premium and denied the negligence charged by 
plaintiff. A trial of the issues resulted in a peremptory instruction in favor of de- 
fendant. Upon the jury’s verdict thus directed the action was dismissed. Plaintiff 
has appealed. 

Did the trial court err in directing a verdict against the plaintiff? In a blank 
form furnished by defendant, Melvin A. Strand, applied for a 20-payment life in- 
surance policy for $1,000, naming his father, Oscar Strand, as beneficiary. The 
application was procured by W. L. Mosgrove, soliciting agent, and was written by A. 
I. Scott, agent at Shelby. The medical examination of applicant, after a delay on his 
part, was conducted by Dr. L. Myers, examining physician at that place. It was 
the duty of Myers to ask questions as they appeared in a printed form drafted by 
defendant and to insert therein the answers of the applicant. An answer to one of 
the questions, however, was never inserted in the medical report. That question was: 
“Have you ever had inflammatory rheumatism?” The applicant signed both the 
application for insurance and the report of the medical examination, and they were 


“Conditional Receipt. 


“Received at Shelby, State of Nebr., this 23d day of Nov., 1923, of Melvin A. 
Strand the sum of twenty-nine and 2/100 dollars, in payment of premium upon 
$1,000 policy which he has this day applied for to the Old Line Bankers’ Life Insur- 
ance Company. of Lincoln, Nebraska. 

“The applicant agrees to submit to such medical examination as the company 
may require by an examiner approved by the company. Upon such examination, if 
application is approved, policy shall issue. If disapproved, said payment is to be 
returned to the applicant. It is expressly agreed that a refusal by the applicant to 
submit to a medical examination shall forfeit the payment herein to the company: 
Policy to date at issue unless the insurance age has changed, in which event it shall 
date back within the age limit for which premium is paid. It is understood and 
agreed that all the premiums are due in advance and payable in case; therefore, when 
notes are taken by the agent as an accommodation to the party insured, any refusal 
afterwards to accept the policy, or any tender of said policy back to the company or 
to an agent, will not in any wise release the party insured from liability on said 
notes. 

“Melvin A. Strand, Applicant. 


“W. L. Mosgrove, Agent.” 


The question unanswered in the report of the medical examination resulted in 
further inquiry by defendant and in consequent delay. In the meantime the applicant 
went to a hospital, submitted to an operation for appendicitis and died. The negotiating 
parties did not enter into a contract of insurance and the policy was never delivered, 
though the applicant was insurable when examined. The premium was returned to 
Oscar Strand, father of, the applicant. From the undisputed facts there is a logical 
inference that the policy would have been issued and delivered except for the omission 
and delay mentioned. The record presents this difficult question: Was there action- 
able negligence in the failure of defendant to perform a duty owing to applicant? 


For the sake of brevity the chronology of events in 1923 is indicated thus: No- 
vember 23, application drawn and signed, premium paid and the conditional receipt 
issued ; November 24, application received at home office of defendant; November 29, 
Mosgrove instructed by defendant to urge prompt examination of applicant ; November 
30, applicant reminded that a report of his medical examination had not been received ; 
December 6, medical examination; December 7, report of medical examination received 
at home office; December 10, Myers directed by letter from defendant to procure the 
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answer omitted from the report of the medical examination; December 17, additional 
demand by defendant on Myers for the omitted answer; December 21, Scott in- 
quired about the fate of the application; December 22, illness of applicant; De- 
cember 23, applicant taken to hospital and operation for appendicitis performed ; 
December 24, Scott advised by mail that the application was held up at the home 
office “pending the completion of the medical report,’ and he was directed to see 
Myers and urge him to complete it; December 26, Myers, without further ques- 
tioning of applicant, wrote in a separate document the answer “none” to the question, 
“Have you ever had inflammatory rheumatism?” December 26, applicant died; 
December 27, application approved; December 28, undelivered policy prepared. 

Plaintiff did not attempt to plead a cause of action for insurance, but confined 
his remedy to damages for negligence. An action based on negligent failure of a 
life insurance company to act promptly on an application for insurance after a con- 
ditional payment of the premium is comparatively new in the law of insurance. 
There is a diversity of opinion on the subject. In National Union Fire Ins. Co. v. 
School District, 122 Ark. 179, 182 S. W. 547, L. R. A. 1916D, 238, the opinion con- 
tains the following: 

“The better reason and the decided weight of authority supports the doctrine 
that mere delay in passing upon an application for insurance cannot be construed as 
accepting such application and consenting to be bound for the insurance sought by it, 
nor can a cause of action for negligence be grounded upon such delay.” 

Interstate Business Men’s Ass’n v. Nichols, 143 Ark. 369, 220 S. W. 477, seems 
to be a case of like import. Judge Cornish took the same view in Meyer v. Central 
States Life Ins. Co., 103 Neb. 640, 644, 173 N. W. 578. 

On the contrary, a right of action for negligence in failing to act promptly on 
an application for insurance has been recognized by some of ‘the courts of last 
resort. Wilken v. Capital Fire Ins. Co., 99 Neb. 828, 157 N. W. 1021; Duffie v. 
Bankers’ Life Ass’n, 160 Iowa, 19, 139 N. W. 1087, 46 L..R. A. (N. S.) 25; John- 
son v. Farmers’ Ins. Co., 184 ‘Towa, 630, 168 N. W. 264; Boyer v. State Farmers’ 
Mutual Hail Ins. Co., 86 Kan. 442, 121 P. 329, 40 L. R. A. (N. S.) 164, Ann. Cas. 
1915A, 671. Cases on both sides of the question are discussed by the Supreme Court 
of Illinois in an opinion reported and annotated in 15 A. L. R. 1021, under the 
title of Bradley v. Federal Life Ins. Co. The case is reported also in 295 Ill. 381 
and in 129 N. E. 171. 

[2-4] The view that there is a remedy based on negligence seems to be founded 
on reason and justice. The receipt in the present case shows on its face that the in- 
surance company, without assuming any insurance risk, accepted conditionally the 
first annual premium. The transaction makes the insurance company applicant’s 
trustee for the return of the premium if the application is rejected and for the un- 
conditional acceptance of the premium if the application is approved and the policy 
delivered. In connection with the application the receipt implies time for a proper 
investigation of the risk under consideration. Good faith and fairness of both par- 
ties are required in negotiations for insurance. The retaining of the money of the 
applicant beyond a reasonable time would deprive him of its possession and use 
during the delay. The use of money or interest thereon is a valuable right. Negli- 
gent or inexcusable delay on the part of a trustee is a ‘wrong, if it deprives the 
beneficiary of the use of a trust fund which has served its purpose as such. The 
receipt, the application and the report of the examining physician imply a duty on 
the part of the insurance company to act on the proposed risk within a reasonable 
time under the circumstances surrounding the negotiations. In addition, an unreason- 
able delay and the retention of an unearned premium might deprive an insurable 
applicant of, an opportunity to apply elsewhere for and to procure life insurance. 
Furthermore, an insurance company transacts business under a charter from the 
state. It is now recognized that insurance is affected with a public interest. It is 
regulated by the government for the protection of the insuring public. The privi- 
lege of an insurable person to apply to a licensed insurer for insurance is a vital 
feature of domestic life as well as of the industrial world. The possession of a pre- 
mium held by an insurance company as a trust fund, without any obligation for in- 
surance prior to the issuance and delivery of a policy, imposes the duty of acting 
on the application within a reasonable time. The conclusion therefore is that there 
is a remedy in the form of an action in tort for an unnecessary and negligent delay im 
performing such a duty, if it prevents an insurable applicant from procuring a 
policy which he would otherwise have received, thus causing a loss. 
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15, 6] Is the evidence on the issue of actionable negligence sufficient to sus- 
tain a verdict in favor of plaintiff? The applicant bound himself by an agreement 
that there should be no contract of insurance except upon issuance and delivery of a 
policy to him while in good health. Under the terms of the receipt, defendant was 
required to return the premium upon disapproval of the application, but, if approved, 
the policy was to date at issue. Referring to 1923, the application was dated 
November 23 and the applicant was not in good health after December 22. If there- 
fore there was an unreasonable delay, it occurred between those dates. The appli- 
cant did not present himself for the medical examination until December 6. Prior 
thereto he alone was responsible for delay. Alleged negligence was consequently 
limited to the time between the date of the examination, December 6, and December 
22, when the applicant lost his good health-and with it his insurability. In the or- 
dinary course of defendant’s business the policy might have been issued within three 
days from the date of the examination, December 6, or on December 9, had the 
report of the medical examination been full, complete and true. Did evidence of 
mere delay for the length of time between December 9 and December 22, nearly 
two weeks, prove actionable negligence? 

Defendant at its home office approves or rejects applications. Neither the 
soliciting agent nor the medical examiner had authority to contract for insurance. 
When the applicant died defendant did not have the information essential to the ap- 
proval of the application. The omitted answer to the inquiry about rheumatism had 
not been received at the home office. It was material to the risk. The parties to 
the lawsuit so stipulated. There is no evidence of fraud or deceit on the part of 
any one connected with the negotiations or transactions. The circumstances indi- 
cate the good faith of the applicant, the defendant, the agents and the physician. 
Defendant twice demanded of Myers an answer to the question relating to rheuma- 
tism. No one else was authorized to reduce answers of the applicant to writing. 
The examiners 1eport signed by both applicant and physician declared on its face 
in plain type: 

“The medical examiner will invariably give the answers in his own handwriting.” 

Requests for the omitted answer were properly directed to him. In the applica- 
tion applicant represented the medical report “to be full, complete and true.” The 
physician represented both applicant and defendant for purposes of the data es- 
sential to underwriting. There was no delay in transmitting the medical examiner’s 
report itself. By mere error or oversight one material answer in a long list of ques- 
tions was not inserted. Negotiating parties in the ordinary affairs of life do not 
measure each other according to the standard of infallibility—an attribute of Omnipo- 
tence. In an action against a physician for negligence in the performance of pro- 
fessional duties though involving human life, he is not answerable for a higher 
degree of skill than that ordinarily possessed by members of his profession gen- 
erally. In his capacity as medical examiner of an applicant for insurance his re- 
sponsibility is no greater. By exacting in advance an agreement that there should 
be no contract of insurance prior to the issuance and delivery of a policy, defendant 
guarded against the creation of a pecuniary liability before expiration of the reason- 
able time required for ascertainment of material facts in the usual course of its insur- 
ance business. While diligently seeking in good faith for two weeks the necessary 
information through the regular channels in the usual manner, defendant was not 
liable for negligence. Evans v. International Life Ins. Co., 122 Kan. 264, 252 P. 266. 

In Duffie v. Bankers’ Life Ass’n, 160 Iowa, 19, 139 N. W. 1087, 46 L. R. A. 
(N. S.) 25, and in Wilken v. Capital Fire Ins. Co., 99 Neb. 828, 157 N. W. 1021 
cited by plaintiff, the information essential to the assuming of the risk was fully 
disclosed by the application or other documents when executed. There was no 
error requiring further time for examination and correction as in the present case. 
Such a difference was noted in Page v. National Automobile Ins. Co., 109 Neb. 127, 
190 N. W. 213. 

An earnest argument was directed to the proposition that the examining physician 
was negligent in omitting an answer to the question relating to rheumatism and in 
failing to report the answer later when requested by letter to do so, and that this 
negligence was attributable to defendant and prevented the delivery of a policy while 
applicant was in good health. The physician was employed by defendant in a limited 
capacity. There was no evidence of negligence in his employment. He was engaged 
in the general practice of medicine. The examination of an applicant for insurance 
was an incident of his professional duties. His practice took him away from his 
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office. He was busy during the time in question. He did not keep clerical help. 
When asked for a reason for his failure to answer promptly the first letter inquiring 
for the omitted information, he testified: 

“There is no reason that I can recollect at this time except that I was busy.” 

He said that the letter might have been misplaced and that he thought he had 
answered it. The physician was employed for the mutual convenience of applicant 
and insurer. He acted for both in conducting the examination. He did not devote 
all his time to defendant’s business. The negotiations between applicant and defen- 
dant were conducted in view of the surrounding circumstances. Necessary informa- 
tion was contemplated by both as a condition of incurring and insurable risk. Time 
for checking and correcting errors was implied by the receipt for the premium, the 
application and the physician’s report—documents signed by the applicant himself. 
In absence of fraud or deceit, mere failure to insert in the report of the medical 
examination an answer to a material question and delay of nearly two weeks in 
answering the letter of inquiry did not necessarily create in tort a liability equivalent 
to a contract of insurance. The applicant, over his own signature, represented the 
report of the examining physician “to be full, complete and true.” He signed the 
report and had an opportunity to see that his own answers were properly reduced to 
writing. The report was not accepted as originally prepared. The error was dis- 
covered but never ratified. Defendant, while seeking in good, faith without unneces- 
sary delay the omitted information, was not chargeable with the alleged negligence 
imputed by plaintiff to the examining physician. Evans v. International Life Ins. 
Co., 122 Kan. 264, 252 P. 266. It follows that actionable negligence was not shown 


and that the district court did not err in directing a verdict in favor of defendant. 
Affirmed. 




























































































WOODBERY v. NEW YORK LIFE INS. CO. 
Supreme Court, Special Term, New York County. March 30, 1927. 
221 New York Supplement 357. 

2. INSURANCE—TWO-YEAR INCONTESTABLE CLAUSE HELD NOT TO 
BAR DEFENSE OF SUICIDE OCCURRING WITHIN TWO YEARS, IN 
ACTION COMMENCED AFTER TWO-YEAR PERIOD. 

Where life insurance policy provided that, in event of self-destruction during 
first two insurance years, insurance should be limited to sum equal to premiums 
paid, clause making policy incontestable after two years from date of issue of policy 
held not to prevent insurer from setting up defense of self-destruction in action 
commenced more than two years after issuance of policy, where death occurred 
within the two-year period. 

(For other cases, see Insurance, Dec. Dig § 517.) 

3. INSURANCE—PROVISION LIMITING INSURER’S LIABILITY _ IN 
CASE OF SUICIDE TO PREMIUMS PAID HELD NOT INCONSISTENT 
WITH. TWO-YEAR INCONTESTABLE CLAUSE. 

There is no inconsistency between provisions of life insurance policy limiting 
insurer’s liability in case of sel f- destruction within two years to premiums paid, 
which provision places insurer in position that it does not assume the risk, and pro- 
vision making policy incontestable after two years, except for nonpayment of premi- 
ums, and the disability and double indemnity provisions therein. 

(For other cases, see Insurance, Dec. Dig. § 517.) 

4, INSURANCE—BENEFICIARY’S ACCEPTANCE, AFTER INSURED’S 
SUICIDE WITHIN TWO YEARS, OF AMOUNT OF PREMIUMS PAID 
LIABILITY. 

Where life insurance policy provided that, in event of self-destruction during 
first two insurance years, insurance should be limited to sum equal to premiums 
paid, insurer’s payment of such sum on suicide of insured within two-year period, 
and acceptance thereof by beneficiary and surrender of policy for concellation, held 
to discharge insurer’s liability on policy, in absence of fraud or mistake. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


6. INSURANCE—INSURER’S DEFENSE OF ACCORD AND SATISFAC- 
TION, BY RETURNING PREMIUMS UNDER SELF-DESTRUCTION 
CLAUSE, HELD INSUFFICIENT. 

In action on life insurance policy, defense of accord and satisfaction by paying 
plaintiff amount equal to premiums received, plaintiff’s acceptance thereof, and sur- 
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render of policy for cancellation under self-destruction clause of policy, held in- 
sufficient, in absence of allegation that insurer did not admit liability for amounts 
specified in face of policy, or that these amounts were disputed. 


(For other cases, see Insurance, Dec. Dig. § 640[1].) 


Action by Ruby D. Woodbery against the New York Life Insurance Company. 
On plaintiff's motion to strike out the separate defenses contained in defendant’s 
amended answer. Motion granted in part, and denied in part, with leave to de- 
fendant to serve a further amended answer. 


White & Simms, of New York City (Edward W. Simms, of New York City, 
of counsel), for plaintiff. 


Louis H. Cooke, of New York City (Ferdinand H. Pease, of New York City, 
of counsel), for defendant. 


Grsss, J. Motion by plaintiff, under rule 109 of the Rules of Civil Practice, 
to strike out the separate and distinct defenses interposed by defendant in the 
amended answer to the first and second causes of action in the complaint herein. 


The first cause of action alleges that on or about July 25, 1924, a policy of 
insurance on the life of Hunter S. Woodbery, husband of plaintiff, was issued 
by the defendant, whereby it was agreed that the plaintiff should receive $20,000 
upon the death of her said husband. The insured died on September 16, 1925, and 
proof of death was duly received by the defendant, and demand for the face amount 
of the policy made. 


The second cause of action alleges the issuance of the same policy and the 
agreement to pay plaintiff the additional sum of $20,000 upon proof that the death 
of plaintiff’s husband resulted from “external, violent, and accidental causes’; 
that said Hunter S. Woodbery met his death on September 16, 1925, as the result 
of such causes. Judgment demanded for $40,000. 


The amended answer contains a general denial, except as to the issuance of 
the policy and the death of the insured. The first separate and complete defense 
to each cause of action pleads that the policy contains a provision in words as follows: 

“Self-Destruction—In event of self-destruction during the first two insurance 
years, whether the insured be sane or insane, the insurance under this policy shall be 
a sum equal to the premiums thereon which have been paid to and received by the 
company, and no more.” 

It is further alleged that the death of the insured resulted from self-destruction, 
.on September 16, 1925, and that the sums specified in the provision of the policy 
aforesaid were paid on September 29, 1925. 

The second separate and complete defense to each cause of action asserts the 
payment of the aforementioned sum in full settlement and the surrender of the 
policy for cancellation. 

The third separate and complete defense realleges payment of the sums men- 
tioned heretofore and the acceptance thereof by plaintiff, which constituted an accord 
and satisfaction. 

It is necessary to consider each defense separately. The policy of insurance is 
the usual “ordinary life’ policy, with disability and double indemnity benefits. 
In addition to the provision relative to “self-destruction,” it contains an incontest- 
ability clause, which forms the basis of plaintiff's contention on this motion, so far 
as the first separate and distinct defense to each cause of action is concerned. 
This clause reads as follows: 

“Incontestability—This policy shall be incontestable after two years from its 
date of issue, except for nonpayment of premium, and except as to provisions and 
conditions relating to disability and double indemnity benefits.” 

[1] For the purposes of this motion the allegations contained in the separate 
defenses are to be taken as true, so that it appears that within a year and a half 
after the issuance of the policy the insured met his death by self-destruction. If 
this action had been instituted within six months thereafter, there could be no 
question but that defendant could have successfully contested plaintiff's claim; 
but the plaintiff now urges that, inasmuch as two years have elapsed since the is- 
suance of the policy prior to the institution of this suit, and the defendant having 
taken no affirmative action to cancel this policy and declare it null and void, the de- 
fendant is now barred from interposing the defense of self-destruction. In other 
words, the incontestablity clause is a short statute of limitations, the provisions of 
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which bar the insurance company from contesting the policy, except for the reasons 
therein stated, at any time after two years from the date of its issuance. 

[2] The question arises whether this clause prevents the defendant from 
setting up “self destruction” as a defense, where death occurred prior to the lapse 
of two years from the date of the policy, and payment of the sums provided in 
the self-destruction clause have been made and accepted by plaintiff in full settlement 
of the benefits accruing under the policy. 

Counsel for both parties, with commendable zeal and industry, have made an 
exhaustive research of the law in an endeavor to present to the court the insurance 
law applicable to the facts in this case. Apparently this situation has never been 
adjudicated by the courts of the state of New York. The New York cases cited 
by plaintiff’s counsel are not applicable, because they relate to defenses of fraud and 
misprepresentation, which must be interposed before the contestable period expires. 
Nor do any of the decisions rendered in the foreign jurisdictions which plaintiff 
relies upon sustain her contention. It is obvious that defendant never intended to 
assume a risk for suicide at any time within the first two years’ existence of the 
policy. Can it be reasonably urged that, if death occurs by self-destruction within 
that period, and the insurer pays the limited benefits prescribed by the policy, and 
receives the surrender thereof, it must bring affirmative action for the cancellation of 
the policy? I think not. It must be remembered that no claim of fraud, mis- 
representation or duress as to the payment made or the surrender of the policy is 
charged to the insurer or its agents. Defendant does not seek to void the policy. 
It does not contest the validity thereof. Contra, it urges that the policy is a valid 
and binding obligation. 

[3] The defendant insurance company contends that it has complied with the 
terms of its contract of insurance and that its liability limited thereunder by the 
suicide clause has been liquidated by the payment and acceptance of the returned 
premiums. There is no inconsistency between the self-destruction and incontestability 
provisions. The former limits the recovery of the benefit in the event of suicide 
by the insured within two years from the date of issuance of the policy, thereby plac- 
ing the insurer in the position that it does not assume the risk; the latter renders the 
policy incontestable after two years, except for the non-payment of premiums and the 
disability and double indemnity provisions therein. 

In the case of Hearin v. Standard Life Insurance Co. (D. C.) 8 F. (2d) 202, 
the court, in passing upon provisions similar to the policy in the case at bar, said: 

“There is only one construction of these two provisions possible. In the one 
case, the policy is incontestable after one year from its date for false representations 
or fraud in the application; in the other, the risk for suicide, if committed within one 
year, is not assumed. If a risk is not assumed, how can there be a liability? If 
there is no liability, why must there be a denial thereof before the expiration of the 
year? * * * If the risk is not assumed, it certainly cannot be claimed by a bill in 
equity to rescind the contract after the suicide, and of course none could be instituted 
before.” 

Likewise, in Childress v. Fraternal Union, 113 Tenn. 252, 82 S. W. 832, the justices 
writing for the court said: 

“But the suicide clause is not one which enters into the original validity of the 
contract, but one which defeats the right of recovery after the full existence of the 
contract is established. * * * The incontestable clause has no reference to the suicide 
clause, and the latter is in no wise affected by the former. If the insured commit 
suicide after the expiration of two years from the date of the policy, the effect is the 
same as if it occur within two years. [The suicide provision contained no limited 
period.] * * * We are of opinion that, while the policy in this case becomes incon- 
testable after two years, except upon the grounds stated, still it was in force accord- 
ing to its terms, and these terms are plain and explicit, that the beneficiary, in case 
of suicide of the assured, shall be entitled to recover only one-third.” 

In the more recent case of Howard v. Missouri State Life Insurance Co. (Tex. 
Civ. App.) 289 S. W. 114, the insured met his death by self-destruction within the 
contestable period. The insurer tendered the return of premiums in accordance with 
the self-destruction clause of the policy, which were refused by the beneficiary. Action 
to recover the face amount of the policy was instituted after the contestable period ex- 
pired. The insurance company set up suicide as a defense. Judgment was entered in 
favor of the defendant. The appellate court, in affirming the judgment, said. 

“On the contrary, the insurer is standing upon the letter and spirit of the con- 
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tract as written; is seeking to uphold, and not defeat, the contract, the validity of 
which both parties are seeking to maintain. In short, the insurer is not ‘contesting’ 
the policy at all, but is asserting its validity in both form and substance, and the 
provision of incontestability is inapplicable.” * 

The facts in the case at bar are analogous to the facts in the case of Howard v. 
Missouri State Life Insurance Co., supra. There is the additional fact in the present 
case that plaintiff received and accepted the return premiums in accordance with the 
provisions of the policy and made a voluntary surrender of the instrument. Under 
the circumstances | am of the opinion that the defense is a proper one and should not 
be stricken from the answer. 

[4] The second separate and distinct defense to each cause of action in substance 
pleads payment and discharge of the obligation. The plaintiff urges that the policy 
was not voluntarily surrendered by her upon the receipt of the amount pleaded. This 
may or may not be the fact, as the evidence adduced on the trial will probably de- 
termine; but for the purpose of this motion it is reasonable to assume that there was 
a — surrender upon the receipt of the return premiums and the acceptance 
thereof. 

The doctrine of law enunciated in the cases of Larkin v. Hardenbrook, 90 N. Y. 
333, 43 Am. Rep. 176, and Simons v. Supreme Council American Legion of Honor, 
178 N. Y. 263, 70 N. E. 776, is applicable to the facts in the case at bar. In these 
cases a defense such as interposed by the defendant herein was held to operate “in 
law as a release and discharge of the maker’s liability, in the absence of fraud or 
mistake.” I conclude, therefore, that these defenses are sufficient and may be per- 
mitted to stand. 

[5,6] The third separate and complete defense to each cause of action attempts 
to plead accord and satisfaction. It is well settled that, in order that payment by a 
debtor of a less amount than that demanded by a creditor should discharge the 
obligation, the debt must have been disputed and unliquidated. In the case at bar it 
may be that plaintiff claimed she was entitled to a greater amount that she received, 
and accepted the return of the premiums in satisfaction of her claim. The defend- 
ant urges that it did not admit the amounts specified in the face of the policy to 
be due; that these amounts were disputed. There is, however, no allegation in the 
answer sustaining either of these contentions. Accordingly I conclude that this de- 
fense is insufficient in law. 

Motion to strike out the separate defense interposed in the amended answer 
granted, to the extent that the third separate and complete defense is stricken there- 
from, with leave to defendant to serve a further amended answer within 10 days 
after the entry and service of a copy of the order to be entered hereon, and upon pay- 
ment of $10 costs. In all other respects the motion is denied. Settle order. 


MOORE v. LAFAYETTE LIFE INS. CO. (No. 358.) 
(Supreme Court of North Carolina. April 13, 1927.) 
137 Southeastern Reporter 580. 
1. INSURANCE—ACTION ON INSURANCE CONTRACT HELD FOR JURY 

ON CONFLICTING EVIDENCE AS TO WHETHER PREMIUMS WERE 

IN ARREARS. 

In action on contract of insurance, conflicting evidence as to whether premiums 
were in arrears more than four weeks at time of assured’s death, held sufficient to 
take case to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from Superior Court, Forsyth County; Oglesby, Judge. 

Action by Mattie H. Moore against the La Fayette Life Insurance Company. 
From a judgment as in case of non-suit, plaintiff appeals. Reversed. 

Civil action to recover on a contract of insurance. 

On May 25, 1925, the defendant, in consideration of weekly premiums of 25 
cents each, to be paid on every Monday thereafter, issued to James B. Moore a life 
insurance policy in the amount of $175, payable to plaintiff (wife of the assured) 
upon the death of the assured, provided said policy was then “in benefit”; that is, 
provided the premiums were fully paid, or “in arrears not exceeding four weeks,” at 
the time of the death of the assured. Otherwise, the policy, by its own terms, was 
to be null and void. 

The assured died December 28, 1925. Plaintiff testified that the policy was in 
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the possession of the assured and in benefit at the time of his death. She further 
offered a receipt for premiums paid by the assured, purporting to bear date “12—17— 

25” (December 17, 1925). There was other evidence, given by the a agent 
salle to show that the last payment .was made on November 9, 1925. 

At the close of plaintiff's evidence, on motion of defendant, judgment was entered 
as in case of non-suit. Plaintiff appeals, assigning errors. 

Wallace & Wells, of Winston-Salem, for appellant. 

re. Hall & Benbow, of oe for appellee. 

Stacy, C. J. (after stating the case). [1, 2] The evidence offered by the plain- 
tiff was sufficient to carry the case to the jury. It is true, the evidence is, conflicting 
as to whether the premiums were or were not in arrears more than four weeks at 
the time of the assured’s death, but this did not warrant the withdrawal of the case 
ge the jury. Myers v. Kirk, 192 N. C. 700, 135 S. E. 788; Smith v. Coach Line, 

1 N. C. 589, 132 S. E. 567; Shell v. Roseman, 155 N. C. 90, 71 S. E. 86, If the 
plaintif be entitled to recover under any view of the evidence, the motion for judg- 
ment as of non-suit should be overruled. It is when—and only when—the plaintiff is 
not entitled to recover in any aspect of the case that such motion should be allowed. 
Christman v. Hilliard, 167 N. C. 4, 82 S. E. 949, 


Reversed. 

PARKER v. MUTUAL LIFE INS. CO. OF NEW YORK. 
(Court of Appeals of Ohio, Huron County. Nov. 23, 1925.) 
156 “Northeastern Reporter 231. 

1. INSURANCE—WHETHER FIRST PREMIUM HAD BEEN PAID HELD 
PROPERLY SUBMITTED TO JURY, THOUGH POLICY ACKNOWL- 
EDGED RECEIPT OF PREMIUM. 

In action on life policy acknowledging receipt of first premium, it was proper 
to submit to jury question whether or not first premium had in fact been paid. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 


2. INSURANCE—FAILURE TO SUBMIT QUESTION OF DELIVERY OF 
LIFE POLICY SUED ON WAS NOT PREJUDICIAL TO BENEFICARY, 
WHERE DELVERY WAS ASSUMED BY COURT. 

In action on life policy, failure to submit question whether policy had been de- 
livered was not prejudicial to beneficiary, where trial judge assumed proper delivery 
in charging that, if first premium was paid during lifetime of insured, beneficiary 
could recover. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 


Action by Veda Parker against the Mutual Life Insurance Company of New 
York. Judgment for defendant, and plaintiff brings error. Affirmed.—[By Editorial 
Staff. ] 


Rowley & Carpenter, of Norwalk, and E. M. Palmer, of New London, for plain- 
tiff in error. 


G. Ray Craig, of Norwalk, and Squire, Sanders & Dempsey, of Cleveland, for 
defendant in error. 

Wi.uraMs, J. An action was brought in the court of common pleas upon a life 
insurance policy to recover double indemnity in the sum of $10,000 for the accidental 
death of Claude Robert Parker, who was killed on or about December 20, 1923. The 
plaintiff in that action was decedent's wife, Veda Parker, who was named as bene- 
ficiary in the policy, and the defendant was the Mutual Life Insurance Company of 
New York, which had issued the policy on November 26, 1923, and through its 
agent left it with the decedent only a few days before his death. The policy con- 
tained a recital acknowledging the receipt of the premium, and also contained a 
provision that the policy should not be in effect until the first premium was paid during 
the lifetime of the person named as the insured. The agent of the insurance com- 
pany claimed that the policy was left with the decedent for the purposes of examina- 
tion only, with the request that he should pay the first premium and put the policy 
in force. The beneficiary claimed on the trial that the first payment had been made 
before the death of the insured, and whether it had been so paid was the sole issue sub- 
mitted to the jury. The trial resulted in a verdict for the defendant company, and, 
judgment having been rendered thereon, this proceeding in error is brought by the 
plaintiff in error, who was plaintiff below, for a reversal of this judgment. 

[1] It is claimed in the first place that the court erred in its charge to the jury. 
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It is contended that it was error for the trial court to submit for the jury’s considera- 
tion the single issue whether or not the premium had been paid. The claim is made 
by the plaintiff in error that the recital of the policy that payment of the first premium 
had been made was conclusive, and therefore the issue of payment was erroneously 
submitted to the jury. While it is true that outside of Ohio there are many decisions 
supporting this view, the question is not an open one in this state, for it has been settled 
by the Supreme Court of Ohio in the case of State Life Ins. Co. v. Harvey, 72 Ohio 
St. 174, 73 N. E. 1056. Under the authority of that case it was proper for the trial 
court to submit to the jury for determination the question whether or not the first 
premium had in fact been paid. 


[2] It is also claimed that the court erred in the charge in not submitting to 
the jury the question whether or not the policy had been delivered. Of course, if 
the policy had not been delivered to the decedent, the beneficiary would have no right 
of recovery in a suit based on it. The plaintiff in error, however, has no right to 
complain of the failure of the court to submit that question to the jury, for the 
reason that the trial judge assumed that proper delivery of the policy had been 
made when he charged the jury that, if the first premium was paid on the policy 
during the lifetime of the decedent, the beneficiary could recover. While it is per- 
haps true that the defendant below could have complained of the failure of the trial 
judge to charge the law as to delivery of the policy a failure to do so was not preju- 
dicial to the plaintiff below under the circumstances. 


[3] It is claimed, in the second place, that the trial court erred in permitting the 
agent of the insurance company to testify to conversations with the decedent, at the 
time he took the application for insurance, and again at the time that he left with 
decedent the policy, for the purpose of showing whether or not the first premium had 
actually been paid. 

Under section 11495, General Code, it is provided that “a party shall not testify 
when the adverse party is the guardian or trustee of either a deaf and dumb or an 
insane person, or of a child of a deceased person, or is an executor or administrator, 
or claims or defends as heir, grantee, assignee, devisee, or legatee of a deceased per- 
son,” except in certain specified instances. The section referred to only forbids a 
party to the action testifying, except as therein specified. Since the local agent of 
the insurance company was not a party to the action, there seems to be no reason why 
he could not testify in the case. Cockley Milling Co. v. Bunn, Adm’x, 75 Ohio St. 
270, 79 N. E. 478, 116 Am. St. Rep. 741, 9 Ann. Cas. 179. It is also true that the 
adverse party was the beneficiary, and was not a guardian, trustee, executor, or 
administrator; nor did she claim or defend as heir, grantee, assignee, devisee, or 
legatee of a deceased person. Section 11495, General Code, therefore, has no appli- 
cation. 


[4] It is further claimed that the evidence came within the rule laid down in 
Fraternal Mutual Life Ins. Co. v. Applegate, 7 Ohio St. 292, and Union Central 
Life Ins. Co. v. Cheever, 36 Ohio St. 201, 38 Am. Rep. 573. We think the rule 
in those cases is not applicable. In them it was sought to show as a defense to re- 
covery upon the policy sued upon that the insured made statements or representations, 
upon which the policies were issued, which were false. There are convincing reasons 
why such evidence would not be admissible. As the issue in the instant case was 
whether or not payment of the first premium had been made, the legitimate evidence 
in regard thereto was what transpired at the time the application was taken and 
the policy left with decedent, and any statements made at such time would be a part 
of the res geste, and admissible in evidence. 


[5] In the third place, it is claimed that the trial judge was guilty of miscon- 
duct in interfering with the argument of counsel. During the course of the opening 
argument, counsel for the plaintiff used this language : 

“And we believe that the recital of payment in the policy is payment.” 

The court thereupon instructed the jury that payment was necessary and asked 
counsel to desist from that line of argument. As payment was properly an issue in 
the case, we think that plaintiff’s counsel had no right to argue that the recital of 
payment in the policy was conclusive. 

We find no error apparent upon the face of the record, and the judgment will 
therefore be affirmed. 

Judgment affirmed. 

Richards, P. J., and Young, J., concur. 
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PEREZ v. FORT WORTH MUT. BENEV. ASS’N. (No. 7700.) 
(Court of Civil — of Texas. San Antonio. Feb. 9, 1927.) 
291 Southwestern Reporter 574. 
1. INSURANCE—INSURANCE CONTRACT IS COMPLETE WITHOUT DE- 
LIVERY OF CERTIFICATES. 
Contract of insurance is complete without delivery of certificates. 
(For other cases, see Insurance, Dec. Dig. § 720.) 
2. INSURANCE—POLICY CANNOT BE FORFEITED BECAUSE OF IN- 
SURER’S FAILURE TO DELIVER IT. 
Forfeiture of insurance policy cannot be declared because insurer failed or re- 
fused to deliver it. 
(For other cases, see Insurance, Dec. Dig. § 136[1].) 


3. INSURANCE—INSURED IS NOT BOUND BY TERMS OF POLICIES 
NEVER DELIVERED. 


Insured cannot be held bound by terms of policies never delivered to him, though 
he had paid for them. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 


4. INSURANCE—EQUITY WILL SET ASIDE FORFEITURE OF POLICY, 
PROCURED BY INSURER’S NEGLECT, CONCEALMENT, OR FRAUD. 
Court of equity will set aside forfeiture of insurance policy, brought about by 

insurer's neglect, concealment, or fraud, and permit recovery of such damage as may 

have arisen from insured’s ignorance. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 


5. INSURANCE—WHETHER FORFEITURE OF CERTIFICATES WAS 
BROUGHT ABOUT BY INSURER’S NEGLECT, CONCEALMENT, OR 
FRAUD HELD FOR JURY. 

Whether forfeiture of insurance certificates by insurer was brought about by its 
neglect, concealment, or fraud held for jury, in action thereon. 
(For other cases, see Insurance, Dec. Dig. § 730%.) 


6. INSURANCE—EVIDENCE THAT INSURER’S AGENT TOLD INSURED 
NO DUES WOULD BE DEMANDED HELD ADMISSIBLE IN ACTION 
ON CANCELED CERTIFICATES. 

In action on insurance certificates, canceled by mutual benefit association before 
any dues accrued for non-delivery, evidence that defendant’s agent told insured that 
no dues would be demanded held admissible. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 


7. INSURANCE—MEASURE OF DAMAGES FOR WRONGFUL CANCEL- 
LATION OF BENEFIT CERTIFICATES IS AMOUNT THEREOF, LESS 
DEATH ASSESSMENTS AND DUES DURING INSURED’S LIFE. 
Measure of damages, in action on insurance policies canceled by mutual benefit 

association before accrual of dues for non-delivery, would be amount of certificates, 

less amount of assessments for deaths, and amount of semi-annual dues during in- 
sured’s life; value of policies being pecuniary loss sustained by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

Appeal from District Court, Willacy County; A. M. Kent, Judge. 

Action by Hilaria Perez against the Fort Worth Mutual Benevolent Association. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded. 

. B. Crane, of Raymondville, for appellant. 

Hart & Cogdell, of Raymondville, for appellee. 

Fry, C. J. This is a suit by appellant on three policies of insurance in the appellee 
association, a mutual benefit insurance corporation, issued to Eutiquio Perez, the hus- 
band of appellant, who had died on January 10, 1926. The cause was heard by a 
jury, but a verdict in favor of appellee was instructed by the court. 

The court found that the certificates or policies of insurance provided for the 
semi-annual payment of dues, and that the insured had paid no dues and no other 
money, except the payment made in March, 1924, when the certificates were issued, 
up to the time of his death in January, 1926. The certificates specified that a failure 
to pay the semi-annual dues would cause a forfeiture of the certificates. The certifi- 
cates show that, upon the death of a member, each member would be assessed a 





Life] Perez v. Fort Worth Mut. Benev. Ass’n 63 


certain sum, and upon a failure to pay any semi-annual dues the member “shall forfeit 
all claims as a member of this association.” 

It appears from the testimony of Mrs. Olive-Anglin, who was the bookkeper 
for appellee in San Benito, at the time that the three certificates were prepared for 
Eutiquio Perez in 1924, that he could not speak or read English, and that he did not 
understand anything in the certificates; and the witness admitted that there were 
certain parts of them that she did not understand. No death assessments were ever 
made on Perez. The witness swore that the certificates were never delivered to Perez, 
and they were canceled because they were never delivered. They were canceled 
before any dues accrued. No reason was given for a failure to deliver the certificates, 
but because of such failure to deliver the policies were arbitrarily canceled. Appellee 
did not return the money paid by deceased, Perez, when he applied for and obtained 
insurance. 

[1-5] The contract between the insured and appellee was complete without de- 
livery of the certificates. Joyce, Ins. § 90; Blake v. Ins. Co., 67 Tex. 160, 2 S. W. 
368, 60 Am. Rep. 15; Bishop v. Grand Lodge, etc., 112 N. Y. 632, 20 N. E. 562. It is 
without a precedent, so far as known to this court, that a forfeiture of an insurance 
policy should be declared because the insurer failed or refused to deliver the policy. 
It is not claimed that the deceased or appellant was responsible for the failure to 
deliver the policies, but we have a naked declaration of forfeiture because appellee 
failed to perform its duty of delivery. The facts given by the agent for appellee 
disclose a case of accepting the money and promising policies to a Mexican, unac- 
quainted with the English language, without an explanation of the terms of the policy 
or what was expected or demanded of the insured. No assessments were ever de- 
manded of Perez and no dues sought. It seems that on March 4, 1924, application 
was made by Eutiquio Perez for membership in appellee, Fort Worth Mutual Benevo- 
lent Association, and that he paid the sum of $22.50 to appellee. Under the terms of 
the certificates, no dues were payable before July 4, 1924, and yet before May 27, 
1924, all the certificates had been canceled. No assessments were ever made or dues 
demanded from Perez. The insured could not be held bound by the terms of policies 
which were never delivered to him, although he had paid for them. If the forfeiture 
was brought about by the neglect, concealment, or fraud upon the part of appellee, 
a court of equity would set aside the forfeiture and permit a recovery for such damage 
as might have arisen from the ignorance of the insured. Pomeroy Eq. Jur. § 451. 

The forfeiture was not declared on the policies by appellee on account of any 
acts of deceased, but because appellee did not deliver the policies. The equities in 
the case are strong in favor of appellant, and the court should not have withdrawn 
the case from the jury. 

[6] If silence under the circumstances did not amount to fraud and concealment, 
evidence was offered to show that an agent of appellee told the insured that no dues 
would be demanded. The court excluded that testimony, which was error. 

[7] The court would not even permit a recovery of the $22.50 paid by the de- 
ceased, although the certificates had not been delivered and a forfeiture taken because 
they had not been delivered. Thé measure of damages in this cause would be the 
amount of the certificates, less the amount of the assessments made for deaths during 
the life of Eutiquie Perez and the amount of the semi-annual dues to the time of his 
death. Supreme Lodge v. Neeley (Tex. Civ. App.) 135 S. W. 1046. The value of 
the policies would be the pecuniary loss sustained by the beneficiary. 

The judgment is reversed and the cause remanded. 
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FIRE 


GLOBE & RUTGERS FIRE INS. CO. v. KING FOONG SILK FILATURE. 
(Circuit Court of Appeals, Ninth Circuit. March 21, 1927.) 
(No. 4896.) 
18 Federal Reporter (2d) 6. 

1. INSURANCE—POLICY IS TO BE CONSTRUED AGAINST INSURER, 

AND FORFEITURES AVOIDED, IF POSSIBLE. 

Insurance policy is to be construed strictly against insurer, and, where reasonably 
possible, forfeitures are to be avoided. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—TRANSFER OF WAREHOUSE RECEIPT AS COLLAT- 
ERAL HELD NOT TO DEFEAT INSURANCE UNDER POLICY AUTH- 
ORIZING TERMINATION, IF INSURED’S INTEREST PASSED. 
Transfer of warehouse receipt for insured property for collateral purposes, 

under which title did not pass from insured, held not to terminate insurer’s obliga- 

tions, under policy providing for termination in case interest in property insured 
passed from the insured. 
(For other cases, see Insurance, Dec. Dig. § 328[2].) 


In Error to the United States Court for China; Milton D. Purdy, Judge. 

Suit by the King Foong Silk Filature against the Globe & Rutgers Fire Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Fleming, Allman & Worthington, of Shanghai, China, and Garret W. McEnerney, 
and Andrew F. Burke, both of San Francisco, Cal., for plaintiff in error. 

Chickering & Gregory and Blair S. Shuman, all of San Francisco, Cal., and 
George Sellett, of Shanghai, China, for defendant in error. 

Before Gilbert, Rudkin, and Dietrich, Circuit Judges. 

DietricnH, Circuit Judge. On January 27, 1924, in Shanghai, China, a fire de- 
stroyed the Hsin Kong Godown, or warehouse, together with its contents. In it the 
plaintiffs, who were engaged in the silk filature business, had stored 115 piculs of 
cocoons, of a value in excess of Shanghai taels 25,000, and covered by three several 
policies of fire insurance, aggregating that amount, issued by the defendant, Globe 
& Rutgers Fire Insurance Company. Upon demand of the insurer, the question of 
the extent of the loss was submitted to arbitration, resulting in an award of the full 
amount of the policies. Thereafter it denied all liability, and plaintiffs brought this 
suit. Upon comprehensive findings of fact, the court gave the plaintiffs judgment, 
from which defendant brings error. 

The principal defense below and here is predicated upon a clause in the policies 
which provides that, “if the interest in the property insured pass from the insured, 
otherwise than by will or operation of law, the insurance ceases to attach as regards 
such property. The material facts may be briefly stated: 

Plaintiffs did business largely on credit, borrowing in the main, if not exclusively, 
from one Kuo, who was a friend of one of them and a relative of another. Kuo, in 
turn, borrowed part of the funds thus furnished from a local bank. His credit was 
such that the bank honored his overdrafts, but, in accordance with a banking practice, 
at the end of the year and shortly before the fire occurred, he was called upon to take 
up his overdraft, amounting at the time to approximately taels 20,000. The plaintiffs, 
being indebted to him for double that amount, turned over to him, without indorse- 
ment, the warehouse receipt they held covering the cocoons, together with the in- 
surance policies, and he delivered them in the same condition together with his 
promissory note for substantially the amount of the overdraft to the bank. The 
bank held the papers at the time the fire occurred, but immediately thereafter returned 
them to the plaintiffs. The receipt contains a provision requiring the “chop” or 
indorsement of the plaintiffs as a condition to the transfer of the goods to a third 
erson. 

. The validity of a delivery without indorsement is in controversy; but for the 
purposes of the case we assume, but do not decide, that it was effective for the use 
intended by the parties. Undoubtedly, we think, it was the understanding of the 
plaintiffs, of Kuo, and of the bank that the receipt was to be held as a pledge in 
the nature of collateral security. By a translation from Chinese into English of 
plaintiffs’ written claim made after the fire occurred, defendant seeks to put them in 
the position of characterizing the transaction as one of mortgage, by which title was 
transferred; but the correctness of this translation is challenged by a competent wit- 
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ness for plaintiffs, and in view of all the circumstances we agree with the lower 
court that title to the property did not pass. 

Arguing that, even if this view be taken, the transaction had the effect of qualify- 
ing and reducing the interest plaintiffs had in the insured property at the time the 
policies were written, the insurer contends that for that reason it operated to terminate 
the insurance. The position might be well taken were the clause under consideration 
as broad as are similar provisions frequently found in modern policies. But it will 
be noted that the language here does not provide for termination in case of any 
change of interest, or in case the insured ceases to be the sole and unconditional owner, 
or to have complete ownership, or to remain in exclusive possession. The provision 
is only that the insurance ceases in case “the interest in the property insured passes 
from the insured”; that is, as we interpret the language, the entire interest. Un- 
doubtedly, the plaintiffs had legal title to, and a very substantial interest in, the prop- 
erty at the time it was destroyed. 

[1, 2] Under the familiar principles of insurance law, that a policy is to be 
construed strictly against the insurer, and that, where reasonably possible, forfeitures 
are to be avoided, we are of the opinion that the transfer for collateral purposes of 
the warehouse receipt did not operate to terminate the defendant’s obligations. Royal 
Exchange Assurance v. Trower (D. C.) 240 F. 811; Mackintosh v. Agricultural Fire 
Ins. Co., 150 Cal. 440, 89 P. 102, 119 Am. St. Rep. 234. 

In Joyce on Insurance, vol. 4, p. 3854, the learned author says: 

“Many of the policies enumerate changes in title which will avoid them, while 
others contain stipulations against change of title framed in general terms of pro- 
hibition... In all cases where the policy contains a condition as to alienation, the exact 
language of such condition must be carefully examined, in order to ascertain the intent 
of the parties and their rights under the contract.” 

In Cooley’s Briefs on the Law of Insurance, vol. 2, p. 1733, it is said: 

“But a condition like this, which merely prohibits a sale or transfer in general 
terms, is to be distinguished from a clause which provides that a policy shall be 
void on any sale, transfer, or change of title in the property insured. A condition 
which prohibits a sale and conveyance in general terms is construed to require a 
transfer of the whole of insured’s interest in order to vitiate the policy.” 

See, also, May on Insurance, vol. 1, p. 557; Phoenx Insurance Co. v. Lawrence, 
4 Metc. (Ky.) 9, 81 Am. Dec. 521; Hitchcock v. Northwestern Insurance Co., 26 
N. Y. 68; Gibb v. Fire Insurance Co., 59 Minn. 267, 61 N. W. 137, 50 Am. St. Rep. 
405; Blackwell v. Miami Valley Ins. Co., 48 Ohio St. 533, 29 N. E. 278; 14 L. R. A. 
431, 29 Am. St. Rep. 574; Marts v. Cumberland Ins. Co., 44 N. J. Law, 478; Cowan 
v. Iowa State Ins. Co., 40 Iowa, 551, 20 Am. Rep. 583; Com. Union Assur. Co. v. 
Scammon (Ill.) 12 N. E. 324. 

[3] In view of our assumption that the mere delivery of the warehouse receipt 
was effective, certain of the assignments respecting exclusion of tendered testimony 
need not be discussed. There being no substantial proof of agency, it was not error 
to decline defendant’s offer to prove that one Chong attempted to bribe an adjuster. 

Judgment affirmed. 


FIREMEN’S INS. CO v. LASKER ert at. (No. 7611.) 
(Circuit Court of Appeals, Eighth Circuit. March 22, 1927.) 
18 Federal Reporter (2d) 375. 
4. INSURANCE—PARTIAL SUSPENSION CLAUSE OF USE AND OCCU- 
so” INSURANCE POLICY HELD NOT AMBIGUOUS OR UNCER- 
AIN. 

Partial suspension clause of use and occupancy insurance policy, providing that the 
per diem liability during partial suspension of business shall be limited to the actual 
loss sustained, “not exceeding that proportion of the per diem liability that would 
have been incurred by a total suspension of business which the actual per diem loss 
sustained during the time of such partial suspension bears to the per diem loss which 
would have been sustained by a total suspension of business,” held not ambiguous or 
uncertain. 

(For other cases, see Insurance, Dec. Dig. § 507.) 


5. INSURANCE—IN NATIONAL COURTS, INSURANCE CONTRACTS ARE 
CONSTRUED ACCORDING TO MEANING OF TERMS USED, WHEN 
GIVEN THEIR ORDINARY AND POPULAR SENSE. 

In national courts, contracts of insurance, like other contracts, should be con- 
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strued according to the sense and meaning of the terms which the parties have used; 
such terms being understood and given effect in their plain, ordinary and popular 
sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


6. INSURANCE—RULE REQUIRING LIBERAL CONSTRUCTION _IN 
FAVOR OF INSURED APPLIES ONLY WHERE AMBIGUITY REN- 
DERS CONTRACT SUSCEPTIBLE OF TWO INTERPRETATIONS. 

It is only where ambiguity in contract makes it fairly susceptible of two inter- 
pretations that the rule of liberal construction in favor of the insured may be applied. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from the District Court of the United States for the Eastern District of 
Arkansas; Jacob Trieber, Judge. 

Suit by Myron B. Lasker, operating as the Imperial Laundry, and others, against 
the Firemen’s Insurance Company. Decree for plaintiffs, and defendant appeals. Re- 
versed and remanded, with instructions. 

Frederick D. Silber, of Chicago, Ill. (Andrew H. Scott and Verne McMillen, 
both of. Little Rock, Ark., and Clarence J. Silber, of Chicago, Ill., on the brief), 
for appellant. 


George A. McConnell, of Little Rock, Ark. (G. De Matt Henderson, of Little 
Rock, Ark., on the brief), for appellees. 


j Before Lewis and Van Valkenburgh, Circuit Judges, and Phillipps, District 
udge. 

Puiiutps, District Judge. This is an appeal from a decree in a suit in equity 
brought by Myron B. Lasker (hereinafter called the plaintiff) against the Firemen’s 
Insurance Company (hereinafter called the defendant) to reform a use and occupancy 
insurance policy, and recover for a loss under the policy as reformed: It was 
originally commenced as an action at law. After the defendant filed its answer, the 
plaintiff filed an amended complaint, in which he alleged that the provision in the 
policy of insurance with reference to the liability for partial suspension, because of 
a mutual mistake of the parties, failed to express the contract agreed upon and in- 
tended, and prayed for reformation of the contract. The trial court thereupon en- 
tered an order transferring the cause to the equity docket. 

{1] On June 25, 1921, the plaintiff took out three use and occupancy insurance 
policies, each for the sum of $10,000. Each policy, computed on a basis of 300 work- 
ing days in the year, provided a maximum daily total suspension loss indemnity of 
$33.33. Renewal policies were taken out in the years 1922 and 1923, and the loss 
occurred on April 11, 1924. This suit is upon one of such renewal policies issued by 
the defendant. The portions thereof material to this inquiry read as follows: 

“The conditions of this contract are that if the building, described above, and/or 
machinery and/or equipment or stock (insert ‘and/or stock’ if covering liability for 
suspension of business due to damage to, or destruction of stock, otherwise policy shall 
not so cover) contained therein, be destroyed or damaged by fire occurring during 
the term of this policy so as to necessitate a total or partial suspension of business, 
this company shall be liable under this policy for the actual loss sustained of net profit 
on the business which is thereby prevented, and such fixed charges and expenses per- 
taining thereto as must necessarily continue during a total or partial suspension of 
business and such expenses as are necessarily incurred for the purpose of reducing 
the loss under this policy, * * * subject to the following conditions and limits, to wit: 

“Total Suspension Clause: The per diem liability under this policy during the 
time of total suspension of business of all the properties described herein shall be 
limited to the ‘actual loss sustained,’ not exceeding 1/300 33.33 of the amount of this 
policy for each business day of such suspension, due consideration being given to 
9 experience of the business before the fire and the probable experience there- 
atter. 

“Partial Suspension Clause: The per diem liability under this policy during the 
time «f partial suspension of business shall be limited to the ‘actual loss sustained,’ 
not exceeding that proportion of the per diem liability that would have been incurred 
by a total suspension of business which the actual per diem loss sustained, during the 
time of such partial suspension, bears to the per d*«m loss which would have been 
sustained by a total suspension of business for the same time of all properties described 


herein, due consideration being given to the experience of the business before the fire 
and the probable experience thereafter.” 
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The amended complaint contains, among others, the following allegations: 

“Plaintiff states that at the time he purchased and paid for said insurance that 
he purchased the same from W. B. Worthen Company, bankers, of Little Rock, 
Arkansas, agent for the defendant herein, and also agent for the insurance com- 
panies issuing the other two policies above referred to. Said agent solicited the busi- 
ness from the plaintiff, and stated to the plaintiff that he ought to purchase an amount 
of insurance which would be sufficient to pay him in case of fire on account of the 
loss of use and occupancy of his business, the sum of $100 per day, or such portion of 
said $100 per day as his actual loss, would be in the case of partial suspension; that 
said agent represented to the plaintiff that he should purchase an aggregate of $30,000 
of insurance, in order to procure such use and occupancy protection, and this the 
plaintiff agreed to do and ordered the same from said agent, and said agent repre- 
sented and stated to the plaintiff at the time of the issuance of said policies to the 
plaintiff that the insurance which it procured for him in the defendant company, to- 
gether with the other two policies referred to, which were of like terms and amount, 
would pay im for use and occupancy loss in case of fire an amount not to exceed $100 
per day in the event of total suspension, and that in the even of partial suspension it 
would pay him his actual loss not to exceed the sum of $100 per day.” (Italics ours.) 

Plaintiff also filed a pleading, which he denominated “Response to Motion of De- 
fendant to Make More Specific,” in which he alleged that he suffered a partial suspen- 
sion for 121 days, resulting in an actual loss of $84.11 per day, or a total of $10,177.31, 
and that he paid out for expenses necessarily incurred for the purpose of reducing the 
loss $310.78, and that in the negotiation with the adjusters he agreed that, if the 
suspension had been total during the period of 121 days, the actual per diem loss 
would have been $275.92 per days. 

The terms of the policy defining the liability for partial suspension of business 
provided that it should be such proportion of the maximum per diem liability, as the 
amount of the actual loss resulting from the partial suspension would be of the 
amount of the loss which would have resulted had the suspension been total. It 
therefore follows that plaintiff’s per diem loss for the partial suspension, computed 
according to the written provisions of the policy, is such proportion of $33.33 as $84.11 
is of $275.92, or $10.16 per day. On this basis, the loss for the 121-day period was 
$1,229.36. To this amount must be added $103.59, one-third of the expenses incurred 
for reducing the loss. The total liability under the policy as written, therefore, was 
$1,332.95. The insurance company admitted its liability for this amount and tendered 
such sum to the plaintiff. This the plaintiff refused. In its answer, the insurance 
company denied the allegations upon which the prayer for reformation was based, 
and renewed its tender of $1,332.95. 

The only issues of fact raised by the pleadings were with reference to the ques- 
tion of reformation. On these issues, the plaintiff testified in his own behalf, in 
part, as follows: 

“At the time I took out this U. and O. insurance I had carried $50,000 worth 
of insurance on my machinery, and upon the suggestion of Mr. Newell—he declared 
that I ought to carry this U. and O. insurance in case of a loss by fire or otherwise, 
and at the time he explained to me that this policy would cover $100 insurance per 
day in case of a total loss, and the pro rata of $100 per day in case of a partial loss. 

“This policy states it is for $33.33 per day, and I had two other policies for a 
like amount aggregating $100 a day use and occupancy loss. 

“As I stated, Mr. Newell declared to me that $100 a day insurance covered in 
these three policies would be paid to me in case of a total suspension of business. 
He also explained to me, in case of a partial suspension or partial loss, that I 
would receive the pro rata of $100 a day, and with that explanation and understanding 
I took these policies.” (Italics ours.) 

At the time the original policies were issued, the insurance companies were 
represented by the W. B. Worthen Company. R. W. Newell was the secretary and 
manager of the insurance department of Worthen Company. Newell, called as a 
witness in behalf of the plaintiff, testified in part as follows: 

“I represented to Mr. Lasker that I was providing him with indemnity that 
would provide him with $100 per day in case of a total loss, or a pro rata of that 
in the case of a partial suspension. With that understanding and representation I 
issued and delivered to him, and he paid for that policy. * * * 

“IT said awhile ago that I represented to Mr. Lasker that in case of a total 
suspension of business he would be protected in the amount of $100 a day, and I 
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represented to him that if his partial suspenstwon amounted to $100 a day he would 
be protected, I sold him the contract not to exceed $100 per day or any portion there- 
of that could be proven due.” (Italics ours.) : 

“The Court: Mr. Newell, at the time you issued the policy, what was the in- 
tention, your intention, in issuing it, as to this clause, this partial suspension clause, 
and what did you represent to Mr. Lasker, and what did you intend to do as you 
construed it? re 

“A. At that time as I construed the contract I issued to him, these three policies 
provided a per diem indemnity to him of $100 per day for a total suspension of his 
business or a pro rata part of $100 for the partial suspension, which would have to 
be predicated upon his book records on the loss, and with— (Italics ours.) 

“Q. Was that the understanding that you had given, to Mr. Lasker? 

“A. Yes, sir. 

“Q. And with that understanding he accepted the policy? 

‘?, Sea. © Fs 

“Q. Did you have any particular conversation about the partial suspension? 

“A. Of course it happened in 1921, but I will say this: That was my interpre- 
tation of the contract, but it would be very difficult. for me to remember as far 
back as 1921; but in writing a new form it would be almost, you might say, neces- 
sary for that point to have arisen. I can only say it in that way. I wouldn't like 
to make a positive statement on that score.” 

Upon this evidence, the trial court reformed the contract and gave judgment in 
favor of the plaintiff, on the basis of a partial suspension loss of $84.11 per day for 
121 days with interest, for a statutory penalty of 12 per cent. thereof, and for the 
sum of $375.82 attorneys’ fees, aggregating $4,585.01. 

{2, 3] The rule is firmly established that, in cases of this kind, the burden is 
on the complainant to prove the mutual mistake, or the mistake of one party, and 
the deceit, fraud, or inequitable conduct of the other party, to the contract upon 
which the complainant relies, for a reformation of the contract, and that it is not 
sufficient for him to establish such facts by a mere preponderance of the evidence, 
but the proof thereof must be of the clearest and most satisfactory character— 
proof that is plain and convincing beyond reasonable controversy. Southern Surety 
Co. v. United States Cast Iron Pipe & F. Co. (C. C. A. 8) 13 F.(2d) 833, 836, 
837, 838; Bailey v. Lisle Mfg. Co. (C. C. A. 8) 238 F. 257; Sun Co. v. Vinton 
Petroleum Co. (C. C. A. 5) 248 F. 623; Philippine Sugar Estates Development Co. 
v. Government of the Philippine Islands, 247 U. S. 385, 38 S. Ct. 513, 62 L. Ed. 
1177; Griswold v. Hazard, 141 U. S. 260, 11 S. Ct. 972, 999, 35 L. Ed. 678; Snell 
v. Atlantic F. & M. Ins. Co., 98 U. S. 85, 26 L. Ed. 52. 

Does the proof in the instant case measure up to the above rule? The testi- 
mony of plaintiff does not support the allegations of the complaint. He testified 
that the agent represented to him that the three policies would pay $100 per day 
in case of a total loss and “the pro rata of $100 per day in case of a partial loss.” 
He does not say what this pro rata or proportion was to be based upon, but mani- 
festly it would have to be based on the porportionate relation of two other quanti- 
ties. From the foregoing, it will be seen that the testimony of the plaintiff not 
only fails to support the allegations of the complaint, but, so far as it goes, is in 
harmony with the written provision of the policy. 

Newell during his testimony twice stated that he represented to the plaintiff 
that the indemnity for partial suspension would be a pro rata of $100 per day. 
What we have said about the testimony of the plaintiff equally applies to these 
statements of Newell. It is true that Newell during his testimony made one state- 
ment that tends to support the allegations of the amended complaint. He said: “I 
represented to him [plaintiff] that if his partial suspension amounted to $100 a day 
he would be protected. I sold him the contract not to exceed $100 per day, or any 
portion thereof that could be proven due.” This, however, is at variance with the 
other statements of Newell and with the testimony of plaintiff. Furthermore, 
Newell’s testimony shows that he had no clear recollection of what transpired be- 
tween him and plaintiff at the time the original policies were written. He was 
asked if he and the plaintiff had any particular conversation about the partial sus- 
pension clause, and in response thereto replied that he would not make any positive 
statement as to whether any particular conversation took place. 

_ It is our opinion that the plaintiff wholly failed to establish the alleged mutual 
mistake by evidence of the clearest and most satisfactory character. To permit a 
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party to enlarge the obligations of a solemn written contract by the character of 
proof introduced in the instant case would destroy the sanctity of written contracts, 
and set at naught the very purpose which actuates honest persons when they reduce 
the terms of their contract to written form. We conclude that the court erred in 
granting reformation. 


[4, 6] Counsel for the plaintiff contend, however, that the decree of the court 
may be supported without reformation of the contract. They say that the language 
of the contract of insurance is ambiguous and uncertain and is subject to the in- 
terpretation that the indemnity for partial suspension shall be the total loss sus- 
tained not exceeding $33.33 per day, and that, since the parties waived the right 
to trial by jury by written stipulation, the judgment may be permitted to stand, even 
if the court erred in granting reformation. Whether such result would follow if 
the contract were ambiguous, and susceptible of the construction contended for by 
plaintiff, we need not decide. because we do not think the language of the contract 
is ambiguous. It may be stated, however, that the rule is well settled in the na- 
tional courts that contracts of insurance, ‘like other contracts, should be construed 
according to the sense and meaning of the terms which the parties have used, and 
that those terms ought to be taken, understood, and given effect in their plain, or- 
dinary, and popular sense, and that it is only where, because of ambiguity in the 
language employed, the contract is fairly susceptible of two interpretations—one 
favorable to the insured, and the other favorable to the insurer—that the rule of 
liberal construction in favor of the insured may be applied. Liverpool & London & 
Globe Ins. Co. v. Kearney, 180 U. S. 132, 135, 136, 21 S. Ct. 326, 45 L. Ed. 460; 
Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 462, 463, 14 S. Ct. 379, 38 L. 
Ed. 231; New Amsterdam Casualty Co. v. Central National Fire Ins. Co. (C. C. A. 
8) 4 F.(2d) 203, 207, 208, 209; Hawkeye Commercial Men’s Ass’n v. Christy (C. C. 
A. 8) 294 F. 208, 211, 40 A. L. R. 46; United States F. & G. Co. v. Centropolis 
Bank of Kansas City, Missouri (opinion filed February 9, 1927) 17 F.(2d)—. 


It may require careful reading to ascertain the meaning of, the partial suspension 
clause; but, when it is carefully read, the meaning is clear and plain. The clause is 
susceptible of no interpretation other than the one we have given to it. The case 
of Nusbaum v. Hartford Fire Ins. Co., 276 Pa. 526, 120 A. 481, is not in point. 
There the provisions of the policy used the language “proportion of,” without clearly 
or expressly stating proportion of what. The court applied the rule of strict con- 
struction against the insurance company, and held that it was liable for the actual 
amount of partial suspension loss up to the maximum per diem liability for a total 
suspension loss fixed in the policy. Here the policy clearly states the liability for 
partial suspension shall be “that proportion of the per diem liability that would have 
bee incurred by a total suspension of business,’ which is, under the policy, $33.33. 


The decree is therefore reversed, and the cause remanded, with instructions to 


enter a decree denying reformation of the contract and retransferring the cause to the 
law docket for a new trial as an action at law. 


SUPERIOR FIRE INS. CO. v. WHELCHEL. (6 Div. 62.) 
(Court of Appeals of Alabama. March 29, 1927.) 
112 Southern Reporter 95 


1. INSURANCE—FALSE WARRANTY AS TO BUILDING AVOIDS WHOLE 
POLICY ALSO COVERING PERSONALTY THEREIN. 
When insurance policy covers building and personality included in it or so attached 
that its loss would be natural consequence of destruction of building, as dwelling 
house and furniture, false warranty as to building avoids whole policy. 


(For other cases, see Insurance, Dec. Dig § 268.) 


3. INSURANCE—GENERAL AFFIRMATIVE CHARGE FOR PLAINTIFF, 
SUING ON FIRE POLICY FOR LOSS OF FURNITURE IN BUILDING 
ALSO COVERED, HELD ERRONEOUS UNDER EVIDENCE THAT 
PLAINTIFF, WITHOUT DEFENDANT’S KNOWLEDGE, HAD NO IN- 
TEREST IN BUILDING OR LAND. 

In action to recover for loss of furniture under fire policy also covering dwelling 
house containing it, where there was evidence warranting jury finding that plaintiff 
had no interest in building or land on which situated, and that agent issuing policy 
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was not advised of such fact, court erred in giving general affirmative charge for 
plaintiff, whose warranty of ownership fails if such facts be formed. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 


4. INSURANCE—INFORMING INSURER’S AGENT THAT INSURED 
HELD PROPERTY UNDER LEASE SALE CONTRACT WOULD 
SHOW OWNERSHIP SUPPORTING ISSUANCE OF FIRE POLICY 
WITHOUT WAIVING ANYTHING. 

That insured’s agent, in procuring policy, informed insurer’s agent that insured 
owned property or held under lease sale contract would show on its face an owner- 
ship supporting issuance of policy without insurer waiving anything. 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 


Appeal from Circuit Court, Jefferson County; Richard V. Evans, Judge. 

Action on a policy of fire insurance by Alice J. Whelchel against the Superior 
Fire Insurance Company. From a judgment for plaintiff, defendant appeals. Re- 
versed and remanded. 

London, Yancey & Brower, of Birmingham, for appellant. 

J. Reese Murray, of Birmingham, for appellee. 

Rice, J. [1] The law in this state is that when a policy of insurance covers 
a building and personal property included in it, or so attached that its loss would 
be the natural consequence of the destruction of the building, as, a dwelling house and 
furniture, a false warranty as to the building avoids the whole policy. Western 
Assurance Company v. Stoddard, 88 Ala. 606, 7 So. 379. 


Appellant here, complaining of a judgment rendered against it in the lower court, 
in a suit brought by appellee for the value of certain furniture destroyed by fire, 
on a policy of fire insurance covering’ said furniture and the house containing same, 
argues solely the claimed error of the trial court in giving, at appellee’s request, the 
general affirmative charge in her favor, on the substantive merits of the case. 

[2] The general affirmative charge, with hypothesis, should never be given 
where there is conflict in the evidence, however slight, and even though the conflict 
be presented only in testimony (direct and cross) of the same witness. Watts v. 
Metropolitan Life Ins. Co., 211 Ala. 404, 100 So. 812. 

[3] A careful reading of the entire evidence in this case convinces us that 
rr were tendencies of same from which the jury could have found the following 
acts : 

(1) The land, upon which was situated the house containing the furniture in 
question, was owned by the Tennessee Coal, Iron & Railroad Company. 

(2) Appellee had no sort of claim of interest in said land or said building. 

(3) Appellant’s agent, issuing the policy sued on, was not advised of appellee’s 
lack of ownershir of said lands or the building. 

{4] Under the pleadings, if the above findings had been made by the jury, it 
is clear that the warranty, claimed to have been made by appellee that she was the 
owner of the said building, failed, and she would not have been entitled to recover 
for the loss of the furniture which was contained therein at the time of its destruc- 
tion. In fairness, it should be said that appellee, in offering testimony to support 
her replication to appellant’s pleas, undertook to show, not that she owned the land 
or building in question, but that appellant’s agent was informed of her lack of 
ownership and went ahead and issued the policy anyway. However, if appellant’s 
witness Withington is to be believed, appellee’s agent Cox, who represented and 
acted for her in procuring the policy, did no more than inform appellant’s agent 
that appellee owned the property, or held it, under a lease sale contract executed to 
her by one Mrs. Gordon. On its face this would show an ownership in appellee 
which would support the issuance of the policy in question, without appellant waiv- 
ing anything. Boulden v. Phoenix Insurance Company, 112 Ala. 423, 20 So. 587. 
The fact was, though, that some of the evidence tended to show that Mrs. Gordon 
a — no title to the land or building in question, and that appellee knew 
such fact. 

The law standing as it does, and the tendencies of the evidence being what 
they are, we are persuaded that the trial court erred in giving the general affirmative 


charge in her favor at appellee’s request. For this error, the judgment is reversed 
and the cause remanded. 


Reversed and remanded. 
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YORKSHIRE INS. CO., LIMITED, OF LONDON v. GAZIS. (7 Div. 726.) 


(Supreme Court of Alabama. March 24, 1927.) 
112 Southern Reporter 154 

1. INSURANCE—INSURANCE CONTRACTS ARE CONSTRUED SAME AS 
OTHER CONTRACTS. 

Construction of insurance contracts does not differ as to fundamental require- 
ments from construction of other contracts. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE—MERE SOLICITING AGENT CANNOT WAIVE OR 
MODIFY PROVISIONS OF FIRE POLICY OR SET UP ESTOPPEL 
AGAINST THEIR ASSERTION. 

Mere soliciting agent of fire insurance company, having authority only to take 
applications for insurance, cannot waive or modify contract provisions of fire policy, 
or set up an estoppel against insurer’s assertion of material contract stipulations. 


(For other cases, see Insurance, Dec. Dig. § 375[2].) 


4. INSURANCE—WAIVER OR ESTOPPEL AGAINST INSURER’S AS- 
SERTING INSURED’S BREACH OF FIRE POLICY PROVISIONS 
MUST BE CHARGED DIRECTLY AGAINST INSURER, OR AGENT'S 
AUTHORITY TO BIND PRINCIPAL ALLEGED. 

Allegations of waiver by, or estoppel against, insurance company to assert vio- 
lation of provisions of fire policy must be charged directly against insurer, or it 
must be alleged that agent was authorized to bind principal in the estoppel. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 


5. INSURANCE—INSURED’S REPLICATIONS, ALLEGING WAIVER AND 

ESTOPPEL BY ACTS OF SOLICITING AGENT TO SET UP DEFENSE 

OF DOUBLE INSURANCE HELD DEMURRABLE. 

In action on fire policy, in which insured’s breach of clause against double insur- 
ance was set up by plea, replications averring waiver by agent who wrote policy 
and estoppel because of agent’s knowledge of facts and acceptance, and retention 
of premiums with such know!edge, held demurrable, in absence of allegations show- 
ing agent’s authority to waive such provisions or to bind company by estoppel. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 


6. INSURANCE—INSURED CANNOT ESCAPE IRON SAFE WARRAN- 
TIES EXCEPT BY WAIVER OR ESTOPPEL OF INSURER OR ITS 
AUTHORIZED AGENT. 

Insured cannot escape his warranties to keep books and inventories in fire proof 
safe at night, or in a place not exposed by fire, and to produce them for insurer’s 
inspection in case of loss, except on the waiver or estoppel of insurer or an authorized 
agent having authority to so bind insurer. 

(For other cases, see Insurance, Dec. Dig. 335[4].) 


7. INSURANCE—PLEA ALLEGING INSURED’S BREACH RESPECTING 
INVENTORIES, IRON SAFE CLAUSE, AND PRODUCTION OF 
ies AND INVENTORIES AFTER FIRE HELD NOT DEMUR- 
In action on fire policy, plea alleging that insured broke covenants in policy in 

not taking a complete itemized inventory of stock on hand, not keeping books and 

inventories in fire proof safe at night, or in place not exposed to fire, and that he 
failed to produce books and inventories for insurer’s inspection after the alleged loss, 
held sufficient as against demurrer. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


Appeal from Circuit Court, Etowah County, O. A. Steele, Judge. 

Action by A. Gazis against the Yorkshire Insurance Company, Limited, of Lon- 
don., upon a policy of fire insurance, and for penalty under Code, § 4594. From a 
judgment for plaintiff, defendant appeals. Transferred from Court of Appeals un- 
der section 7326, Code 1923. Reversed and remanded. 

Pleas 2 and A set up the provision of the policy against double insurance, and 
that no additional insurance was allowed by defendant, and aver a breach thereof, 
in that plaintiff did not take out and procure additional insurance on the identical 
property, which additional insurance caused the total amount of insurance on safd 
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property to exceed the total amount of insurance permitted in the face of the policy, 
without indorsing on said policy the total insurance so procured, including said 
policy as provided in the warranties. 

Replication 3 asserts a waiver of the defense set up in pleas 2 and A, in that 
the agent of defendant, who wrote -said policy agreed that plaintiff might take 
out the same amount of insurance on said property in another company, and, while 
the policy in suit was in force and effect, said agent knew that plaintiff had se- 
cured additional insurance on the property and acquiesced in the same. 

Replication 4 alleges that, when plaintiff agreed to purchase said insurance from 
the defendant by and through its agent, it was stipulated that plaintiff was to 
divide his insurance with another company, and was to secure a policy with another 
compaany ; that the policy sued on was delivered to plaintiff, and was accepted by him 
with the understanding that he was to have the right to additional insurance; that said 
policy was not read over to him or read by him, but was represented to him as pro- 
viding for such additional insurance, and he honestly believed he had such right. 

Replication 5 predicates an estoppel upon the alleged facts that, at the time of 
the issuance of the policy in suit, it was known to the agent of the defendant who 
issued said policy that the plaintiff was to secure additional or double insurance 
on the identical property; that the defendant’s said agent, acting within the line and 
scope of the duties of his service to defendant in soliciting and issuing policy, sold 
and issued said policy to plaintiff with direct and positive knowledge that plain- 
tiff was to secure other additional insurance, and with such knowledge took from 
plaintiff the amount of the premium for said policy, and retained the same, and never 
returned or offered to return same to plaintiff, and treated the policy as in full 
force and effect. ; 

Defendant’s plea 5 sets up a provision of: the policy that: 

_ “If fire occur, the insured shall give immediate notice of any loss thereby in 

writing to this company, protect the property from further damage, forthwith 
separate the damaged and undamaged personal property, put in the best possible 
order, make a complete inventory of the same, stating the quantity and cost of each 
article and the amount claimed thereon; and, within sixty days after the fire, unless 
such time is extended in writing by this company, shall render a statement to this 
company, signed and sworn to by said insured, stating the knowledge and belief of 
the insured as to the time and origin of the fire; the interest of the insured and 
all others in the property; the cash value of each item thereof and the amount of 
loss thereon; all incumbrances thereon; all other insurance, whether valid or not, 
covering any of said property; and a copy of all the descriptions and schedules 
in all policies; and changes in the title, use, occupation, location, possession, or ex- 
posures of said property since the issuing of this policy; by whom and for what 
purposes any building herein described and the several parts thereof were occupied 
at the time of fire,” 
—and that no suit or action on this policy for the recovery of any claim shall be 
sustainable in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements. It is averred that the plaintiff breached said 
covenants and conditions in this: 

“(1) That plaintiff did not give immediate notice of said loss in writing to this 
defendant as therein required; (2) that plaintiff did not protect the property from 
further damage as therein required; (3) that plaintiff did not make a complete 
inventory of the same, stating the quantity of each article and the amount claimed 
thereon, and did not within 60 days after said loss render a statement to this de- 
fendant in writing and under oath as required therein.” 

W. J. Boykin, of Gadsden, for appellant. 
E. O. McCord & Son, of Gadsden, for appellee. 


Tuomas, J. [1] General constructions of insurance law are established by the 
decisions, and do not differ as to fundamental requirements from other contracts. 
Liverpool & London & Globe Ins. Co. v. McCree, 210 Ala. 559, 98 So. 880; Sovereign 
Camp v. Adams, 204 Ala. 667, 86 So. 737. And the “iron safe” and “double in- 
surance” clauses were the subjects of Insurance Co. v. Williams, 200 Ala. 683, 77 
So. 159: South. States F. I. Co. v. Kronenberg, 199 Ala. 164, 74 So. 63; Hackett v. 
Cash, 196 Ala. 403, 72 So. 52; Fidelity-Phoenix Co. v. Williams, 200 Ala. 678, 77 
So. 156; and the duty to produce books and inventories as stipulated was the subject 
of consideration in Hanover Fire Ins. Co. v. Wood, 20% Ala. 380, 96 So. 250; 
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Chamberlain v. Shawnee Fire Ins. Co., 177 Ala. 516, 58 So. 267; Tedder v. Home 
Ins. Co., 212 Ala. 624, 103 So. 674. 

The first count is in statutory form, and the second declared for the penalty 

under section 4594 of the Code, as amended by Gen. Acts of 1911, p. 316. The right 
of such penalty was upheld in South. States F. I. v. Kronenberg, 199 Ala. 164, 74 
So. 63; Insurance Co. v. Williams, 200 Ala. 681, 77 So. 159. The ruling on de- 
murrer thereto was not erroneous. 
: [2,3] Amended pleas 2 and A made a part thereof policy of insurance, which 
is set out in extenso. George v. Roberts, 207 Ala. 191, 92 So. 1. The demurrers 
thereto were overruled; and pertinent questions are raised by the overruling of de- 
murrers to replications Nos. 3 to 5, inclusive, as answers to pleas 2 and A. These 
pleadings are to be read and considered together. Liverpool & London, etc., Co. v. 
McCree, 213 Ala. 534, 105 So. 901. It is manifest that the alleged agreement set 
up in the replications was prior to, or contemporaneous with, the issue of the policy 
sued on, and no facts are averred to show the authority of such soliciting agent to 
waive or modify the contract provisions of the policy declared upon and contrary to its 
express terms. It is established that contract relations and duties of the respective 
parties, after a policy has been issued and delivered, cannot be changed or waived 
by a mere soliciting agent having only the authority to take applications for insur- 
ance and apparently acting for the company in a limited capacity. South. States F. 
I. Co. v. Kronenberg, 199 Ala. 164, 74 So. 63. 

[4] This pleading (construed against the pleader does not show that said agent 
of defendant that issued the policy was more than a local or special agent taking 
applications for insurance, delivering the usual form of policies, and collecting the 
premiums therefor, and having no authority to waive and estop; that is, that a 
local agent or agency acting within the usual line and scope of such authority and 
business could not waive express provisions of the policy or set up an estoppel 
against assertion of material contract stipulations. It is not sufficient to allege the 
agency to do the primary act merely. The waiver or estoppel must be charged 
directly upon the principal, or it must be alleged that the agent was authorized to 
bind the principal in the estoppel. Hanover Fire Ins. Co. v. Wood, 209 Ala. 380, 
383, 96 So. 250; South. States Fire Ins. Co. v. Kronenberg, 199 Ala. 164, 74 So. 63; 
Ala., etc., Co. v. Long, 123 Ala. 667, 26 So. 655; Prine v. Amer. Central Ins. Co., 
171 Ala. 343, 54 So. 547; Insurance Co. v. Williams, 200 Ala. 681, 77 So. 159; 
‘Pacific Mut. Life Ins. Co. v. Hayes, 202 Ala. 450, 80 So. 834; Liverpool & London 
& Globe Ins. Co. v. McCree, 213 Ala. 534, 105 So. 901. 

[5] There was error in overruling demurrers to replications 3,-4, and 5 to 
amended pleas 2 and A. 

The action of the trial court in sustaining demurrers to defendant’s pleas 4 and 
5 are assigned as error. In plea 4 is set up the contract stipulations that— 

“Warranty to keep books and inventories, and to produce them in case of loss 
—the following covenant and warranty is hereby made a part of this policy: Ist. The 
assured will take a complete itemized inventory of stock on hand at least once in 
each calendar month prior to the date of this policy, one shall be taken in detail 
within 30 days of issuance of this policy, or this policy shall be null and void from 
such date, and upon demand of the assured the unearned premium from such date 
shall be returned. 2nd. The assured shall keep a set of books, which shall clearly 
and plainly present a complete record of business transacted, including all purchases, 
sales and shipments, both for cash and credit, from date of inventory, as provided 
for in first section of this clause, and during the continuance of this policy. 3rd. 
The assured will keep such books and inventory, and also the last preceding inventory, 
if such has been taken, securely locked in a fireproof safe at night, and at all times 
when the building mentioned in this policy is not actually open for business; or, 
failing in this, the assured will keep such books and inventories in some place not 
exposed to a fire which would destroy the aforesaid building. In the event of failure 
to produce such set of books and inventories for the inspection of this company, this 
policy shall become null and void, and such failure shall constitute a perpetual bar to 
any recovery hereon.” 

And in that plea it is averred: . 7 ; , : 

“That plaintiff breached the foregoing covenants and conditions in said policy 
in the following particulars: (1) That he did not take a complete itemized in- 
ventory of the stock on hand as provided therein; (2) that the plaintiff, did not 
keep said books and inventories securely locked in a fireproof safe at night and 
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at other times as therein provided, nor did he keep said books and inventories in a 
place not exposed to a fire which would destroy the building where said business 
was carried on; (4) that the plaintiff failed to produce said books and _inven- 
tories for the inspection of the defendant after said alleged loss as provided in 
said warranty. Wherefore said policy became and was null and void.” 

[6, 7] The plaintiff cannot escape his warrantieq to keep books and inven- 
tories as required and produce the same in the event of loss, except on the waiver 
or estoppel of the principal or an authorized agent to that end having due authority 
to so bind the principal. Insurance Co. v. Williams, supra; South. States F. I. Co. 
v. Kronenberg, 199 Ala. 164, 74 So. 63. ' The material failure in that behalf was suf- 
ficiently pleaded. Demurrer thereto should have been overruled to plea 4. 

[8] Some matters set up in plea 5 were by way of conclusion. Dwight Mfg. 
Co. v. Holmes, 198 Ala. 590, 73 So. 933. Demurrer was properly sustained. 

Reversed and remanded. 

Anderson, C. J., and Somerville and Brown, JJ., concur. 


AMERICAN INS. CO. v. NEWBERRY et. at. (4 Div. 269.) 
(Supreme Court of Alabama. March 24, 1927.) 
112 Southern Reporter 195. 

4. INSURANCE—SCHOOL DISTRICT TRUSTEES HAVE INSURABLE IN- 
TEREST IN SCHOOL PROPERTY. 

School district trustees as such have an insurable interest in school property in 
their care and custody, though the advantage of preservation of the property inures 
to them as representatives of rights of others. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

5. INSURANCE—INSURANCE COMPANY, HAVING RECOGNIZED IN- 
SURABLE INTEREST OF SCHOOL DISTRICT TRUSTEES IN SCHOOL 
PROPERTY, COULD NOT QUESTION ITS SUFFICIENCY. 

Insurance company, having recognized insurable interest of school district trustees 
in school property by issuing policy and accepting premium, could not, after loss, 
question sufficiency of that interest to support the policy. 

(For other cases, see Insurance, Dec. Dig. § 117.) 


7. INSURANCE—INSURER’S LIABILITY TO SCHOOL DISTRICT TRUS- 
TEES HELD NOT AFFECTED BY COUNTY BOARD’S PROCURE- 
MENT OF OTHER INSURANCE WITHOUT TRUSTEES’ KNOWL- 
EDGE. 

Liability of insurer to school district trustees was not affected by county board’s 
later procurement of policy to itself on same building, of which trustees had no 
knowledge, notwithstanding provision of policy that procurement of other insurance 
by the insured should void policy. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

8. INSURANCE—PROVISION FOR FORFEITURE UPON INSURED PRO- 
CURING OTHER INSURANCE SHOULD BE STRICTLY CONSTRUED 
AGAINST INSURER. 

Provision for forfeiture of insurance policy if insured procure other insurance, 
should be strictly construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


9, INSURANCE—KNOWLEDGE OF COUNTY BOARD OF EDUCATION 
AND COUNTY SUPERINTENDENT THAT OTHER INSURANCE WAS 
TAKEN OUT HELD NOT IMPUTABLE TO SCHOOL DISTRICT 
TRUSTEES WHO HAD POLICY. 

Knowledge of county board and superintendent concerning additional insurance 
held not imputable to school district trustees, who had policy containing forfeiture 
provision for procuring other insurance; the doctrine of imputed knowledge not 
being applicable to administrative departments of government. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 


Appeal from Circuit Court, Geneva County; H. A. Pearce, re 

Action on policy of fire insurance by J. j. Newberry and E. R. Vaughan, as 
Trustees of School District No. 24, Chancellor, Ala., against the American Insurance 
Company. From a judgment for plaintiffs, defendant appeals. Affirmed. 





Fire] American Ins. Co. v. Newberry et al. 


Mulkey & Mulkey, of Geneva, for appellant. 

Carmichael & Tiller and E. C. Boswell, all of Geneva, for appellees. 

SoMERVILLE, J. [1] Nothwithstanding the statute (Code, § 5699) which pro- 
vides that “actions on * * * contracts, express or implied, for the payment of money, 
must be prosecuted in the name of the party really interested, whether he has the 
legal title or not,” one to whom a contract is made payable as trustee for others may 
maintain an action in his own name. Rice v. Rice, 106 Ala. 636, 17 So. 628; Ala., etc., 
Ry. Co. v. Kyle, 202 Ala. 552, 81 So. 54 (headnote 10). 

[2] The policy here sued on insured “trustees school district No. 24, Chancellor, 

Ala., route No. 1.” The action is brought in the name of “J. J. Newberry and E. R. 
Vaughan, suing as trustees of school district No. 24, Chancellor, Ala., route 1.” The 
general nature of the trusteeship thus indicated is a matter of judicial knowledge, and 
the law itself lays upon these trustees the duty— 
“to care for the property, to look after the general interests of the school, and to make 
to the county board of education from time to time reports of the progress and needs 
of the school, and of the will of the people in regard to the needs of the school.” 
School Code 1924, § 107. 

[3] Under the principle above stated, these trustees were authorized to prose- 
cute this action in their own name, as such trustees, although the money, when collected, 
would be held in trust for the benefit of others. 

[4] The principle is well settled, also, that agents and trustees, who have the care 
and custody of property or the duty of keeping it safely, have an insurable interest 
therein. 26 Corp. Jur. 25, § 5, and cases cited in note 65; note to Strong v. Manu- 
facturers’ Ins. Co., 20 Am. Dec. 515; Ins. Co. v. Chase, 5 Wall. 509, 513, 18 L. Ed. 524. 
a said in the leading case of Waring v. Indemnity, etc., Co., 45 N. Y. 606, 6 Am. 

ep. 146: 

“Agents, commission merchants, or others, having the custody of, and being re- 
sponsible for, property, may insure in their own names; and they may, in their own 
names, recover of the insurer not only a sum equal to their own interest in the prop- 
erty by reason of any lien for advances or charges, but the full amount named in the 
policy up to the value of the property.” 

And, where the insurance is for the benefit of other persons whom the agent or 
trustee represents, the proceeds of the policy, when collected, are held in trust for 
them. This insurable interest of an agent or trustee is recognized even when he is 
_— no legal obligation to insure. Ins. Co. v. Chase, 5 Wall. 509, 513, 18 L. Ed. 

24, 


This court has several times approved the statement (May on Insurance, § 80) 
that— 

“Whoever * * * may fairly be said to have a reasonable expectation of deriving: 
pecuniary advantage from the preservation of the subject-matter of insurance, whether 
that advantage inures to him personally or as the répresentative of the rights or 
interests of another, has an insurable interest.” Continental Fire Ins. Co. v. Brooks, 
131 Ala. 614, 618, 30 So. 876, 877; Commercial Fire Ins. Co. v. Capital City Ins. Co., 
81 Ala. 320, 8 So. 222, 60 Am. Rep. 162. 

Unquestionably, these plaintiffs, as trustees representing the state, the county or 
the citizens of their school district, had an insurable interest in this school property. 

[5] But, even were it otherwise, it is thoroughly well settled that— 

“Where the company has, with knowledge of the nature of the interest of the 
insured, recognized such interest as sufficient to support a policy, it cannot question the 
sufficiency of such interest.” 26 Corp. Jur. 36, § 22. 

Conceding that this rule requires that the assured shall occupy such a relation 
to the property as would give him some sort of interest in its preservation, it cannot 
be denied that school trustees have a special as well as a general interest in their 
school property, such as would relieve their contract of insurance from the merely 
gambling element which is offensive to public policy. Quoting the language of the 
Supreme Court of Pennsylvania: 

“This company demanded and received from this plaintiff, as the lawful holder 
of this policy, all the benefits and advantages which it was entitled to receive under 
it as a valid subsisting policy, up until the moment of the fire, and it would be a per- 
version of justice to permit it now to deny its liability and to allow it to escape the 
payment of its just dues under the contract. That is precisely what estoppel means.” 
Light v. Countrymen’s Mut. Fire Ins. Co., 169 Pa. 310, 316, 32 A. 439, 440, 47 Am. St. 
Rep. 904, 907. 
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[6] Section 108 of the School Code, declaring that “the county board of educa- 
tion is charged with the duty of seeing that every school building whose title is 
vested in the state, county or school district, is insured for its insurable value,” does 
not require the county board to itself take out insurance in its own name, and by no 
means prohibits the school trustees from doing so. That provision has no bearing 
whatever on the issues of this case. 

[7] This policy was issued in October, 1922, and insured the property from 
October 19, 1922, for three years. The loss occurred on February 12, 1924. In the 
meantime, on October 1, 1923, the state board of administration, duly authorized 
thereto, insured the “Geneva county board of education” for the same school build- 
ing covered by the policy in suit, for the term of one year for $1,425, and delivered the 
policy to the county superintendent of education. Neither of these plaintiffs had any 
connection with the procurement of this policy, nor any knowledge even of its 
existence until after the loss; and thereupon the policy was cancelled by the state 
board of administration, and the premium returned, prior to the institution of this 
suit. The policy sued on declares: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has or shall hereafter make or pro- 
cure any other contract of insurance, whether valid or not, on property covered in 
whole or in part by this policy.” (Italics supplied.) 

It is insisted for defendant that, under this provision, the issuance of the state 
board of administration’s policy on October 1, 1923, invalidated and voided the 
policy issued by this defendant. 

{8]'So high an authority as May on Insurance (4th Ed.) vol. 2, p. 365, says that, 
in order to constitute “other” or “double” insurance, within the inhibition of such 
clauses, the insurance must be “effected by the same insured or for his benefit, and 
with his knowledge or consent.’”’ I is elementary that insurance policies are construed 
more strongly against the insurer, ad that rule of construction applies with peculiar 
force to such provisions as this. According to the very words of the policy, forfeiture 
was to result if the insured made or procured the contract for additional insurance. 
It is no hardship on the insurance company to hold the intended forfeiture strictly 
within the bounds prescribed by itself, viz., to the acts or the cognizance of the per- 
son assured, and to deny the effect of forfeiture when that condition is not met. 

[9] The county board of education is distinct in every way from the several 
bodies of district school trustees; and, notwithstanding, the general interrelation of 
all governmental bodies, the doctrine that imputes to a principal the knowledge of 
his agent, because of their legal identity, can have no application to the various ad- 
ministrative departments of government, and the knowledge of facts possessed by 
Gne distinct body will not be imputed to any other. Hence the knowledge of the 
county board of education, or of the county superintendent, that other insurance had 
been taken out, was not, in fact or in law, the knowledge of the school trustees who 
took out the first policy. 

Our holding is that the policy in suit was not voided or affected in any way by 
the issuance of the other policy. 

We have discussed all those features of the case that are material to the result, 


and we conclude that the judgment for plaintiffs was free from error and should be 
affirmed. 


Affirmed. 
Anderson, C. J., and Thomas and Brown, JJ., concur. 


NORTH RIVER INS. CO. OF CITY OF NEW YORK v. WADDELL. 
(6 Div. 687.) 
Supreme Court of Alabama. April 7, 1927.) 
112 Southern Reporter, 336. 

2. INSURANCE—VENDOR, AFTER COMPLETELY SURRENDERING POS- 
SESSION TO PURCHASER, COULD NOT RECOVER ON FIRE POLICY 
MADE VOID FOR CHANGE IN POSSESSION, THOUGH SALE MAY 
HAVE BEEN CONDITIONAL. 

Where insured completely surrendered possession of property to purchaser, insured 
was precluded from recovering under policy of fire insurance made void in case 
of change of interest, title, or possession, irrespective of whether title was retained 
until full payment of purchase price. 


(For other cases, see Insurance, Dec. Dig. § 328[5].) 
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4. INSURANCE—POLICY MADE VOID BY CHANGE IN INTEREST IS 
NOT REINSTATED BY INSURED’S REACQUISITION OF PROPERTY 
PRIOR TO LOSS. 

Under provision making policy void for change in interest, reacquisition by 
insured of property before date of loss will not reinstate policy. 
(For other cases, see Insurance, Dec. Dig. § 328[2].) 

5. INSURANCE—PROVISION MAKING FIRE POLICY VOID FOR 
CHANGE IN INTEREST IS VALID. 

Provision of fire insurance policy against alienation of property, making policy 
void in case of change in interest, is reasonable and valid. 
(For other cases, see Insurance, Dec. Dig. § 328[1].) 


6. INSURANCE—INSURANCE CONTRACT MUST BE CONSTRUED IN 
ACCORDANCE WITH INTENTION OF PARTIES APPEARING FROM 
LANGUAGE USED. 

Though contract of insurance must: be construed liberally in favor of insured, 
construction must be according to intention of parties as expressed in contract, as 
courts cannot make new contract for parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. INSURANCE—PROVISION MAKING POLICY VOID IS SUBJECT ONLY 
TO WAIVER BY INSURER. 

Provision making policy void is limited only by possibility that condition may 
be waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


8. INSURANCE—INSURER DENYING LIABILITY ON FIRE POLICY FOR 
CHANGE OF INTEREST WAS NOT REQUIRED TO RETURN UN- 
EARNED PREMIUM. 

Insurer held not required to return unearned premium, though recovery on con- 
tract was denied because of change of interest making policy void. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of fire insurance by W. H. Waddell against the North River 
Insurance Company of the City of New York. From a judgment for plaintiff, defend- 
ant appeals. Reversed and remanded. 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellant. 

Lange, Simpson & Brantley, of Birmingham, for appellee. 

GarRDNER, J. Suit on a single count by appellee against appellant upon a fire 
insurance policy to recover for the loss by fire of a certain store, furniture and fix- 
tures, and stock of groceries. The policy was issued in March, 1924, the insurance 
on the stock of goods being fixed at $1,000, and the furniture and fixtures at $500. 
The policy contains the stipulation (among others) that— 

It “shall be void * * * if any change, other than by death of an insured, takes 
place in the interest, title or possession of the subject of insurance (except change 
of occupants without increase of hazard) whether by legal process or judgment or 
by voluntary act of the insured or otherwise.” 

On May 10, 1924, plaintiff, the insured, entered into a contract with Mrs. T. W. 
Winn for a sale of the stock of goods, furniture, and fixtures for the sum of $1,100, 
$400 of which was paid in cash, the remainder payable in monthly installments, 
evidenced by promissory notes, and secured by a mortgage on the furniture and 
fixtures. Thereupon plaintiff surrendered full and complete possession to Mrs. Winn. 
The latter operated the store from the date of purchase until August 12, 1924, at 
which time she ceased its operation. Plaintiff insists she redelivered the property 
to him, while Mrs. Winn testified that she turned the store over to her father, who 
operated it until the fire which occurred about September 2, 1924. 

[1] The sale agreement of May 10, 1924, was verbal, with the exception of 
the execution of the notes and mortgage, and plaintiff testified that it was under- 
stood that the title to the property was to remain in him until the purchase price was 
fully paid. Defendant insists this testimony is wholly inconsistent with the accep- 
tance of a mortgage upon a portion of the property to secure the balance of the 
purchase price, and in fact a contradiction thereof, and that it should have been ex- 
cluded. The converse of this proposition was presented in Blue v. Am. Soda Fountain 
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Co., 150 Ala. 165, 43 So. 709, and upon the holding of that authority the evidence 
here must be held inadmissible. See, also, Bates v. Crowell, 122 Ala. 611, 25 So. 
217; Shriner v. Meyer, 171 Ala. 112, 55 So. 156, Ann. Cas. 1913A, 1103. This testi- 
mony was given some importance in the oral charge of the court, and upon con- 
sideration of the whole record we are not prepared to hold the ruling was not of a 
prejudicial character. 

{2] So far, however, as a breach of the policy stipulation herein above quoted, 
is concerned, we are of the opinion the policy condition was breached, whether the 
contract be held to be an unconditional or conditional sale, as possession of the 
property was completely surrendered to the purchaser. Such is the effect of the 
holding of this court in Cardwell v. Virginia, etc., Ins. Co., 198 Ala. 211, 73 So. 
466, supported by the authorities generally. 6 Cooley’s Briefs, § 1745. Note to 
Pomeroy v. A&tna Ins. Co., Ann. Cas. 1913C, p. 173; London Assurance Co. v. Dean 
(Tex. Civ. App.) 281 S. W. 624. 

[3] A breach of the policy in these respects was interposed as a defense in this 
action by various pleas upon which issue was taken. Plaintiff at one time had 
interposed replication to such pleas, setting up, as an avoidance thereof, that before 
the fire he had repossessed himself of the property, and at the time of the loss he 
alone was the owner thereof and in possession; but upon the trial of the cause plaintiff 
withdrew all replications, and the cause was tried upon issue joined on defendant’s 
pleas. The pleas above referred to were established by the undisputed proof. The 
matter of avoidance referred to was necessary to be brought forward by way of 
replication to the pleas, which replication was withdrawn and out of the case. There- 
fore, in this state of the pleading, defendant, proving his pleas without dispute, was 
entitled to the affirmative charge in its favor as requested, and for the refusal thereof 
the judgment must be reversed. 

[4] In view, however, of another trial of the cause, it is well to determine 
the meritorious question here presented and argued, whether demanded by the exi- 
gencies of this appeal or not. Plaintiff insists that notwithstanding the breach on 
his part of the express condition of the policy against alienation of the property. 
a reacquisition thereof prior to the fire reinstated the policy, and that during the period 
of the breach the contract of insurance was merely suspended. This proposition 
finds support in some of the adjudicated cases. See authorities cited in note 26 
C. J. § 240, pp. 196, 197. Doubtless the most extensive argument supporting this 
contention is to be found in Germania Fire Ins. Co. v. Turley, Ann. Cas. 1917C, 
p. 931, by the Kentucky Court of Appeals. Some of the authorities cited are based 
upon statutory provisions, notably the Nebraska decisions, and some earlier cases 
overruled in subsequent decisions, among them Power v. Ocean Ins. Co., 19 La. 
28, 36 Am. Dec. 665, which was overruled by the Louisiana court in Jones & Pickett 
v. Mich. Fire Ins. Co., 132 La. 847, 61 So. 846. In some of the cases also the 
language of the policies was entirely different from that under consideration here. 
Other of these authorities are analyzed and commented upon by the Supreme Court 
of Maine in Dolliver v. Granite State Fire Ins. Co., 111 Me. 275, 89 A. 8, 50 L. 
R. A. (N. S.) 1106, Ann. Cas. 1916C, 765, wherein the contrary view is upheld. 
This latter view is, we think, supported by the weight of authority as well as sound 
reasoning. 19 Cyc. 709; 26 Corp. Jur. 197. The cases of interest in this connection 
will be found noted in the authorities above cited, and need not be here set out. Those 
supporting the view contrary to appellee’s contention include decisions of the Supreme 
Court of the United States, and the states of Massachusetts, New York, Pennsyl- 
vania, Maine, New Hampshire, Maryland, Kansas, and Arkansas, among others, 
many of which are cited in Dolliver v. Granite State Fire Ins. Co., supra. 

{5] The provision of the policy against alienation of the property is reasonable 
and valid, and is one of material importance. By the terms of the contract its 
violation renders the policy void. 

[6] We, of course, recognize the well-established rule that in construing con- 
tracts of this character its terms must be construed liberally in favor of the insured, 
and strictly against the insurer, but, as said by this court in Royal Ins. Co. v. 
Lubelsky, 86 Ala. 530, 5 So. 768: 

“While these rules of construction are followed, it is our duty to interpret the 
contract of the parties as they have made it, and to enforce it according to obvious 
intention legally expressed, so long at least, as it offends no law or violates no prin- 
ciple of public policy.” 

A reading of the authorities relied upon in support of plaintiff’s contention 
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is persuasive to our minds that the courts so holding have ignored the plain words 
of the contract in an effort to work out what they conceive to be substantial justice 
in the particular case. As said by the Supreme Court of Maine in Dolliver v. 
Granite State Fire Ins. Co., supra: 

“Such a construction would seem to be a perversion of the clear and explicit 
term of the contract—a creation rather than an interpretation.” 

While the question here presented was not directly involved, yet the language 
of our court in the following cases clearly indicates the trend of the judicial mind 
of this state as in line with the conclusion here reached: Royal Ins. Co. v. Lubelsky, 
supra; Security Co. v. Laird, 182 Ala. 121, 62 So. 182; Robinson v. tna Fire Ins. 
Co., 135 Ala. 050, 34 So. 18; Heyl v. ZEtna Ins. Co., 144 Ala. 549, 38 So. 118. 

[7] Plaintiff lays some stress upon the case of Georgia Home Ins. Co. v. Allen, 
119 Ala. 436, 24 So. 399, wherein is the expression that the word “void” in insurance 
policies is employed in the sense of voidable, but by this is simply meant that all 
such stipulations are subject to waiver, as disclosed by the language immediately 
following, ‘and any | condition inserted in a policy for the benefit of the insurer may 
be waived by him.” This, of course, is the universally recognized rule. In the 
instant case, there is presented no question of waiver. It is not pretended that the 
insurer had any notice or knowledge whatever of the breach of this or any other con- 
dition of the policy until after the fire. 

[8] It is argued that the unearned premium was not returned by the insurer to 
the insured. Under the circumstances here disclosed, the cases of Robinson v. 
Etna Ins. Co., and Security Co. v. Laird, supra, are conclusive to the effect that this 
insistence is here without merit. The language here involved in this contract is 
plain and unambiguous. The courts cannot make a new contract for the parties. 
If it is thought that the enforcement by the court of the plain language of the 
contract results in any hardship, the remedy is with the legislative department, and 
not the judicial. We have in this state no statute affecting the question so far as our 
investigation discloses, and none have been directed to our attention by briefs of the 
respective counsel in this cause. 

It results therefor that in our opinion, under the undisputed proof, plaintiff 
was not entitled to recover. 

Let the judgment be reversed and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Sayre and Bouldin, JJ., concur. 


HARTFORD FIRE INS. CO. v. INGRAM. (5 DIV. 970.) 
(Supreme Court of Alabama. March 24, 1927. Rehearing Granted April 21, 1927.) 
112 Southern Reporter 424. 

1. INSURANCE—DEFENDANT’S PLEA IN ACTION ON INSURANCE PRE- 
MIUM NOTE HELD TO SUFFICIENTLY STATE FRAUDULENT MIS- 
REPRESENTATIONS AND FAILURE OF CONSIDERATION. 
Defendant’s plea in action on note for insurance premium, alleging plaintiff's 

indebtedness for money paid to plaintiff’s agent for insurance which plaintiff failed 

to deliver, held to sufficiently state fraudulent misrepresentations and failure of con- 
sideration. 
(For other cases, see Insurance, Dec. Dig. § 188[2].) 
On Rehearing 

5. INSURANCE—DEFENDANT’S PLEA IN ACTION ON INSURANCE 
NOTE RELATIVE TO FRAUDULENTLY PROCURING SIGNATURE 
HELD DEMURRABLE FOR FAILURE TO AVER FACTS. 
Defendant’s plea in action on insurance premium note, alleging fraud in induc- 

ing defendant to sign note under belief that he was signing application for insurance 

for one year only, held demurrable for failure to aver fact as to contents of paper 
signed. 
(For other cases, see Insurance, Dec. Dig. § 188[2].) 


Appeal from Circuit Court, Elmore County; R. T. Goodwyn, Special Judge. 

Action on promissory note by the Hartford Fire Insurance Company against 
E. D. Ingram. From a judgment for defendant, plaintiff appeals. Transferred from 
Court of Appeals under Code 1923, § 7326. Reversed and remanded on rehearing. 

Pleas B and C are as follows: 

“ B. Comes the plaintiff [defendant] in the above-styled cause and for further 
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answer says: That the note sued on was procured by fraud, in that, at the time de- 
fendant signed said note, he was led to believe by false representation of the agent 
of plaintiff, upon which defendant relied, that he was signing an application for in- 
surance for one year only, whereas said note was for five years; and that defendant 
paid cash for the insurance for one year and owes the plaintiff nothing.” 

“C. Comes the defendant in the above-styled cause and for further answer says: 
(1) That at the time said action was commenced, the plaintiff was indebted to 
him in the sum of $32.16 for money paid for the use of plaintiff to plaintiff’s agent; 
said sum of money having been paid to plaintiff's agent for insurance to be written 
by said plaintiff and delivered to defendant, which the plaintiff failed to do, where- 
fore defendant claims judgment said excess. (2) Defendant files this plea in addition 
to, and as a part of, plea No. B, already filed in this cause.” 

Charge 4, refused to plaintiff, is as follows: 

“(4) The court charges the jury that, if you believe from the evidence in this 
case that plaintiff’s authorized agent mailed the policies for which note sued on was 
given, to the defendant at his proper address, postage prepaid, you will find for 
plaintiff.” 

Holley & Milner, of Wetumpka, for appellant. 

P. K. Shirley, of Wetumpka, for appellee. 

Tuomas, J. Plaintiff declared on notes for insurance premium, and defendant 
answered with no consideration, non est factum, fraud in procurement of notes and 
set-off ; issue was joined on these pleas. 

Plaintiff’s agent testified that defendant signed the notes in his presence, gave 
check for first installment; that the policy was not delivered by him to defendant; 
that such policy was issued and witness saw it several days later in the office of the 
agent of the company in Montgomery, and did not know of his own knowledge 
whether defendant received the policy. The amount of reasonable attorney’s fee 
was fixed, the notes and the application for insurance offered in evidence and plain- 
tiff rested. 

Defendant testified in his own behalf that he was in the garage business; that 
he had a transaction in his place with Hicks, who requested him to come and sign an 
application for insurance; that he had been frequently importuned by Hicks to take 
out insurance; that he finally agreed to take insurance for one year; that he was 
busy when Hicks requested that he sign the application, he did so without considera- 
tion of the contents of the paper, and gave him a check for $32.16 as premium; 
that he had never received any policy of insurance; that his first information of the 
notes was when asked for payment; and that he could read and write; that all 
the papers signed were without reading and signed at one time. 

A witness, Gresham, said he heard the defendant say he only wanted one 
year’s insurance; that the agent of the insurance company replied he would not 
insure “for but one year,” and called the defendant “to the desk to sign an applica- 
tion or whatever it was.” 

The signature of the notes was identified as that of the defendant by witness 
Weldon. Hicks being recalled, stated that he informed the defendant he was writ- 
ing five years’ insurance, and the Montgomery agent of plaintiff testified that the 
policy issued was duly mailed to defendant in a properly stamped envelope with 
his return address and the same was not returned by postal authorities as undelivered. 

[1] There was no error in overruling demurrers to pleas B and C. The facts 
tending to show the fraudulent misrepresentations and failure of consideration con- 
plained of were sufficiently stated. McAfee v. Glen Mary Coal & Coke Co., 97 Ala. 
709, 11 So. 881; Carmelich v. Mims, 88 Ala. 335, 6 So. 913; Phoenix Ins. Co. v. 
Moog, 78 Ala. 284, 56 Am. Rep. 31; Allen v. Standard Ins. Co., 198 Ala. 522, 
73 So. 897. Plea C sufficiently declared in set-off, and affirmative instruction was 
given defendant as to matters set up in that plea. 

We have examined the several rulings on evidence, and they are free from error. 
It was competent for the witness to answer, “What did Hicks say to that?” meaning 
by the context that the insurance would not be for a short period, say for one year. 

{2] There was no error in the court’s stating the defendant’s theory of defense to 
be found in the evidence, that he denied the execution and intentional delivery of 
the notes as the moneyed obligations declared upon. This is the obvious meaning 
of the court in context in which appears the portions of the charge to which ex- 
ception was taken. 

[3] If the evidence affords an adverse reasonable inference, unfavorable to 
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him who requires affirmative instruction, the same should be refused. McMillan 
v. Aiken, 205 Ala. 35, 40, 88 So. 135. The circumstances of the signature to the 
application for insurance were sufficient to submit to the jury the issues of fact 
set up in plea B as to misprepresentation extending to the notes declared upon. 
There is a charge in that pleading of the false statement or fraudulent misrepresenta- 
tion as to the extent of the signature he was called upon to affix to the application. 
Rose v. Lewis, 157 Ala. 521, 48 So. 105. 

[4] We have indicated that the court charged for the defendant under the plea 
of set-off, or plea C. Charge 4, instructing that on postulated facts the jury will 
find for the plaintiff, was properly refused. It failed to hypothesize the issue of fact 
as to the insurance* for a time longer than one year, and which the evidence for 
defendant tends to show he did not purchase. 

We find no reversible error, and the judgment is affirmed. 

Affirmed. 

Anderson, C. J., and Somerville and Brown, JJ., concur. 

On Rehearing 

Tuomas, J. [5] Plea B fails to aver fact as to contents of the paper signed. 
And this defect was challenged by grounds 3 and 5 of demurrer that should have 
been sustained. Beck & Pauli L. Co. v. Houppert, 104 Ala. 503, 16 So. 522, 53 
Am. St. Rep. 77. 

Rehearing granted, judgment of affirmance set aside, and judgment of the 
circuit court reversed, and the cause remanded. 

Anderson, C. J., and Somerville and Brown, JJ., concur. 


MEYERSTEIN v. GREAT AMERICAN INS. CO. er at. (CIV. 5470.) 
District Court of Appeal, First District, Division 1, California. April 1, 1927. 
255 Pacific Reporter 220. 

1, INSURANCE—WHERE LANGUAGE OF INSURANCE POLICIES IS 
CAPABLE OF TWO INTERPRETATIONS, IT IS TO BE CONSTRUED 
LIBERALLY IN FAVOR OF INSURED. 

Where the language of an insurance policy may be understood in more senses 
than one, it is to be construed liberally in favor of the insured, and any ambiguity 
is to be interpreted most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—“ADDITIONS,” IN FIRE INSURANCE POLICY, HELD 
TO COVER WATER TANK AND LAUNDRY NOT PHYSICALLY CON- 
NECTED WITH PRINCIPAL BUILDING. 

Where insurance policy covered frame building and additions, the word “additions” 
was held to include water tank and laundry not physically connected with building 
except by pipe lines. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 

3. INSURANCE—CONSTRUCTION OF INSURANCE POLICIES IS QUES- 
TION OF WHAT WAS INTENDED BY THE PARTIES. 

In ascertaining what property is covered by an insurance policy, the intent of the 
parties will be the decisive question. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


4. INSURANCE—WATER TANK AND LAUNDRY HELD TO BE IN- 
TENDED AS PROPERTY COVERED RY WORD “ADDITIONS” IN 
INSURANCE POLICY. 

Where insurance policy recited that it covered frame building and additions, 
including fences, walk, and sidewalks, held that it was the intent of the parties that 
all the property within inclosure, including water tank and laundry, was to be covered 
by the word “additions,” although not physically connected with the frame building. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 

Appeal from Superior Court, City and County of San Francisco; E. P. Shortall, 
Judge. ww 

Actions by Alfred L. Meyerstein against the Great American Insurance Com- 
pany and the Phoenix Insurance Company. Judgment for plaintiff, and defendants 
appeal. Affirmed. 

Goodfellow, Ells, Moore & Orrick, of San Francisco, for appellants. 

Edwin V. McKenzie, of San Francisco, for respondent. 
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Tyter, P. J. This is an action to recover a certain sum of money under the 
terms of two fire insurance policies. The property insured belonged to plaintiff and 
was used by him as a country home. It was situated at Woodside, San Mateo 
county, and consisted of several buildings located on a tract of land of some 20 
acres. The buildings consisted of a dwelling house, a garage with living rooms on 
the second floor, which was occupied by female help, and a third building, con- 
taining on the first floor a laundry, and on the second two bedrooms and a bath 
which was used for the male help. Immediately alongside of the house containing 
the laundry was a wooden tower, 60 feet in height, on which was mounted a 10,000- 
gallon redwood water tank. The garage and laundry building were entirely separate 
frame buildings, situated some 70 feet distant from the main dwelling. The tank 
frame was also an entirely separate structure, and it, too, was some 70 feet distant 
from such dwelling. The water tank supplied al. the buildings with water through 
pipes. Between the several houses were concrete paths connecting one with the 
other. The entire premises, including the three buildings and the water tower and tank, 
were inclosed by a fence marking the entire tract owned by plaintiff. On the 7th 
day of October, 1918, plaintiff caused the property to be insured by defendant com- 
panies. The policies are identical in form, and the printed portion thereof is the 
California standard form fire insurance policy provided for by statute. Attached to 
the policies were slips describing the property insured. The coverage clauses in 
each of the policies, so far as they refer to the buildings, contained the following 
recitals. 

“$4,000. On the frame building and additions, including equipment, foundations, 
platforms, porches, * * * and fixtures, belonging to or forming part of the build- 
ing and additions thereto, and also including * * * walks and sidewalks located on, 
in, and around the premises. * * * $250. On frame building occupied as a private 
garage situate on same premises. * * *” 

On each of the policies there appeared in typewriting the following: 

“Detached at Woodside, San Mateo, Cal. 

“Permission granted to make alterations and repairs to above-described building 
and to build additions, this policy to cover therein and or thereon according to its 
respective items. 

“This policy shall also extend and apply, under its respective items, to cover all 
material and supplies in and or about the within described premises to be used in 
the construction, reconstruction, alteration, and repairing of property mentioned 
above.” 

On September 19, 1920, a fire occurred on plaintiff’s premises which destroyed 
the laundry building, tank, and tank frame, but which did no damage to the main 
dwelling or garage. Proof of loss was made. The insurance carriers denied liability 
on the ground that the portions of the premises destroyed were not covered by 
the policies, and this action followed. It will be noticed that while the main dwelling 
and garage are mentioned in the policies, no specific mention is made of the: laundry 
building or the tank and its frame. It was plaintiff's contention at the trial that the 
faundry and tank were included in the coverage under the head of “additions” to 
the main building, and as such they were covered by the language of the policy. 
The lower court sustained this contention. It found that the loss amounted to the 
sum of $5,103. Judgment was accordingly rendered against each of the defendants 
for one-half of the total loss. It is from such judgment that this appeal is taken. 
The sole question here presented is, Was it the intention of the parties, by the use 
of the word “additions” in connection with the main building, to thereby intend to 
cover the separate laundry building and tank? 

Primarily, it may be said that an insurance policy is a contract of indemnity 
for loss, and, as in the case of construction of contracts, generally the main object, 
where there is doubt or ambiguity, is to determine in what sense the words em- 
ployed are used or intended. Words are seldom construed by courts literally, but are 
adjudged according to the context and the approved usage of language; technical 
words and phrases, and such others as have acquired a peculiar and appropriate mean- 
ing in law, are to be construed according to such peculiar and appropriate meaning 
or definition. Code Civ. Proc., § 16. In the case of Taylor v. Northwestern Nat. 
Ins. Co., 34 Cal. App. 471, 167 P. 899, it is said some flexibility of meaning must 
be given to the language of standard forms of insurance, the rigid language of which 
must be interpreted in the light of the common understanding of the parties in order 
to do justice between them; that the construction of a policy of insurance is to be 
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ascertained from the whole instrument, the nature of the property to which the 
language of the policy is to be applied, the purposes for which the property is 
ordinarily to be used and its situation; that policies of insurance should be inter- 
preted most strongly against the insurance carriers because of the fact that they 
draw the contracts. See, also, O’Neil vy. Caledonian, 166 Cal. 310, 135 P. 1121; 
Greer Robbins v. Ins. Co., 47 Cal. App. 65, 190 P. 187. 


[1] Where, then, the language may be understood in more senses than one, 
the rule of law is that an insurance policy is to be construed liberally in favor of 
the insured, and any uncertainty or ambiguity in the contract is to be interpreted 
most strongly against the insurer. Northy v. Bankers’ Life, 110 Cal. 547, 42 P. 1079; 
Victoria S. S. Co. v. Western Assur. Co., 167 Cal. 348, 139 P. 807. 

[2] This, of course, does not mean that these rules will authorize a court to 
disregard the plain and unequivocal terms of the policy, and make a new contract for 
the parties. The word “additions” may and is often intended to cover structures not 
physically connected with or attached to the principal building. The adjudicated 
cases on the subject, where this word has been employed, are numerous, and it has 
been generally held that, where, as here, the buildings were in existence at the time 
of the issuance of the policy and were used in connection with the main building, 
they are included within the meaning of that term. The question is what was 
intended by the parties to be covered Ly the policies. 


[3, 4] In the coverage clause of the instant case it is recited that the policy 
covers the frame building and additions, including the fences, walks, and sidewalks, 
located on and in or around the premises “situate detached at Woodside,” and under 
the clause relating to the insurance on the personal property it is recited that all 
betterments and additions paid for by the assured and contained in the main building 
and additions thereto are included in the coverage clause. Permission was also given 
to make repairs and alterations to the property insured. It seems manifest to 
us that the clear intent of the parties was to include in the coverage clause all the 
property within the inclosure. It specifically included the fences and the walks 
between the houses located on and “around the premises.” The tank and its tower 
was the source of the water supply to the various buildings and was connected by 
pipe lines to the several houses, and they were part of the premises. As suggested by 
counsel for respondent, had the tank been located on the roof of the residence 
proper, there could be no possible question but that it would be included in the 
policy. Considering the fact that plaintiff was given express authority to make 
alterations, and the alterations when so made would be covered by the policy, to 
give to the instruments the construction contended for by appellants would be to 
render meaningless the word “additions” for there was nothing else of an insurable 
nature within the inclosure to which it possibly could apply. In our opinion, the 
case is on all fours with Taylor v. Northwestern Nat. Ins. Co., 34 Cal. App. 471, 
167 P. 899. In that case the policy, among other things, provided for insurance 
on a one-story frame building and additions. There was located on the premises a 
shed used for storage purposes, which was disconnected from the main building, 
it being a separate structure. The shed was destroyed by fire, and the contention 
was there made, as here, that the word “additions” should be construed as intended 
to cover only such additions to the store building as were structurally connected 
therewith. The trial court concluded otherwise, and held that the construction con- 
tended for would be too narrow a one to be placed upon the language of the policy. 
The case was affirmed on appeal, this court holding that the shed was an addition 
to the store, within the meaning of the word “addition” as it was used in the policy. 
A transfer of this case was denied by the Supreme Court. 

We conclude, therefore, that the language employed in the coverage clauses of 
the policies is general and comprehensive enough to include the property destroyed, 
and that it was sd intended by the parties. 

The judgment is affirmed. 

We concur: Knight, J.; Cashin, J. 
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JOHNSTON v. FARMERS’ ALLIANCE INS. CO. (No. 27306.) 
(Supreme Court of Kansas. April 9, 1927.) 

255 Pacific Reporter 40. 

(Syllabus by the Court.) 

1. INSURANCE—WHETHER BARN HAD BEEN VACANT CERTAIN 
TIME BEFORE FIRE, AND WHETHER IT WAS BURNED BY IN- 
SURED, HELD FOR JURY. 

In an action to recover on a policy of fire insurance, the evidence considered and 
held sufficient to require submission to a jury as to whether or not a barn covered 
by the insurance had been vacant and unoccupied contrary to the provisions of the 
policy for a period of more than 30 days previous to the fire; also as to whether 
or not the barn was burned by the insured. 

(For other cases, see Insurance, Dec. Dig. § 668[4, 10].) 


2. INSURANCE—COLLECTING PREMIUM ON POLICY WITHOUT 
KNOWING FACTS CONSTITUTING FORFEITURE IS NOT WAIVER 
OF INSURER’S RIGHTS. 

The collection of the premium on a fire insurance policy without knowledge of 
facts constituting a forfeiture of the policy is not a waiver of the rights of the 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 


Appeal from District Court, Harvey County; W. G. Fairchild, Judge. 

Action by J. A. Johnston against the Farmers’ Alliance Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed and remanded, with 
directions. 


Stephen H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for 
appellant. 

Ezra Branine and Alden E. Branine, both of Newton, for appellee. 

Hopkins, J. [1] The action was one to recover $2,000 on a policy of insurance 
covering a barn. The defense was that the barn had not been occupied for more 
than 30 days previous to the fire, contrary to the provisions of the policy; also that 
the plaintiff burned the barn. Plaintiff prevailed and defendant appeals. 

The evidence disclosed these facts: A house on the premises owned by the 
plaintiff was burned December 1, 1924, and the barn, March 21, 1925. March 10, 
1925, plaintiff held an auction, at which time the barn was bid off for $505. The 
purchaser, however, did not succeed in making satisfactory paper and there was 
no sale of the barn. The day before the barn burned, plaintiff remarked to a neighbor 
that it would be an accommodation if some one would burn the barn for him. 
Plaintiff contends this was only a jocular remark. The barn burned about 6 or 6:30 
in the evening. The afternoon of that day, plaintiff had a bonfire of trash about 
90 feet southeast of the barn. The wind was blowing in the general direction from 
the bonfire toward the barn. The plaintiff was seen going away from the premises a 
short time before the fire. His preliminary notice of loss stated that the fire likely 
occurred from the burning of trash. 

The defendant sought to prove that the barn had been vacant for more than 
30 days previous to the fire. There was testimony excluded on the objection of 
plaintiff, but plaintiff contends it related only to the house. We are of opinion 
plaintiff is not correct in this contention. There was testimony that the barn was 
last occupied in the feeding of cattle in February. In the course of the examination, 
the court asked counsel: “Do you want to know who was the last tenant in the 
house?” Counsel asked, “Who used the barn and farmed the premises?” The court 
said: “I don’t see where we are getting to. I am going to sustain that. Counsel: I 
want to get enough in here to raise the question of occupancy and extra hazards. 
By the Court: Sustained.” 

There was testimony that there were cattle in the barn from January Ist until 
February 15th, the cattle being removed the latter date. A demurrer to the de- 
fendant’s testimony was sustained, we think wrongfully. The evidence, together 
with the fair and reasonable inferences that might have been given it, was sufficient 
to require submission to the jury both as to whether or not the barn was unoccupied 
for more than 30 days previous to the fire and as to whether or not its burning 
was caused by the plaintiff. Rowan v. Rosenthal, 113 Kan. 604, 215 P. 1008; 
Prewett v. Sholl, 120 Kan. 158, 242 P. 149. 

[2] The plaintiff contends that the defendant was estopped because it levied 
an assessment against plaintiff on the policy in question and accepted the premium 
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which it has retained. This contention might be sustained if it appeared that the 
breach of the condition of the policy which avoided it, was known to the defendant 
at the time the assessment was levied. There was no allegation in the reply, nor 
proof that the defendant knew of the vacancy of the property prior to the fire. 
It may be noted, also, that plaintiff stated in his proof of loss that the real estate 
was in plaintiff’s possession at the time of the fire and that he had live stock thereon 
and used and occupied the barn in connection therewith. The collection of the 
premium without knowledge of the facts constituting a forfeiture was not a waiver 
of the rights of the defendant. Insurance Co. v. Ferguson, 78 Kan. 791, 98 P. 231; 
Eikelberger v. Insurance Co., 105 Kan. 675, 189 P. 139; 26 C. J. 325. It appears 
in the instant case, also, that a part of the premium had been earned before the loss; 
therefore collection of it would not constitute a waiver. German Insurance Co. v. 
Mutual L. & S. Co., 9 Kan. App. 803, 59 P. 1092; 26 C. J. 324, 325. 


The judgment is reversed and the cause is remanded, with directions to grant 
a new trial. 


HOME INS. CO. v. McCOY. 
(Court of Appeals of Kentucky, Jan. 18, 1927. Rehearing Denied March 22, 1927.) 
91 Southwestern Reporter 353. 

1. INSURANCE—FIRE POLICY REQUIRING SOLE AND UNCONDITION- 
AL OWNERSHIP OF BUILDING AND FEE-SIMPLE OWNERSHIP OF 
GROUND HELD COMPLIED WITH, THOUGH BUILDING EN- 
CROACHED ON STREET. 

One owning storehouse encroaching on street for several years without legal 
action being taken to compel its removal held to comply with conditions of fire in- 
surance policy requiring sole and unconditional ownership and ownership in fee 
simple of ground on which building stood. 

(For other cases see Insurance, Dec. Dig., § 282[2].) 

Appeal from Circuit Court, Pike County. 

Action by N. B. McCoy against the Home Insurance Company. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

F. M. Drake, of Louisville, for appellant. 

O. A. Stump and Frank P. Damron, both of Pikeville, for appellee. 

Locan, J. [1, 2] Appellee obtained a judgment in the Pike circuit court against 
the appellant on an insurance policy for $1,000, growing out of the burning of appel- 
lee’s storehouse in the city of Pikeville. Appellant defended on the ground that the 
interest of the appellee in the property destroyed was other than unconditional and 
sole ownership and that the building which was the subject of the insurance was 
located on ground not owned by appellant in fee simple. 

The lower court should have given a peremptory instruction for one side or the 
other. If appellee was entitled to recover, the judgment of the lower court is cor- 
rect; but if appellant was entitled to have its contention upheld, the case will have 
to be reversed. The question must be determined from the facts and the law applica- 
ble thereto. 

In appellant’s brief we find this statement of the facts: 

“After the building burned, it developed that the building stood, in a very sub- 
stantial part, on a public street in the city of Pikeville, and that McCoy had been in 
a controversy for months, with the city council, over his encroachment in a street 
to make him move his building off the street. On the day of the night when the 
building burned, McCoy had been ordered by the council to remove the building at 
once, and an ejectment suit was threatened if he did not voluntarily remove it. As 
stated, the building burned that night.” 

This quotation from the brief of appellant concisely states the basis of its de- 
fense and is substantially correct. It is true that appellant testified that he did not 
know the line between his lot and the street; that he had seen surveys made and 
some of the surveys showed there was a space between his storehouse and the line of 
the street, while other surveys showed that a part of his storehouse was on the street. 
The preponderance of the evidence shows that a portion of the storehouse was located 
on the street. Appellee had owned the storehouse for several years and no legal 
action had been taken by the city to compel him to remove the obstruction from the 
street. 

It is contended by appellant that the provisions of the standard fire insurance pol- 
icy making the policy void if the interest of the insured be other than unconditional 
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and sole ownership, or if the subject of insurance be a building on ground not owned 
by the insured in fee simple, has been often upheld by this court. The case of Niagara 
Insurance Co. v. Layne, 162 Ky. 665, 172 S. W. 1090, is one of the cases relied on 
by appellant. In this case one Justice was the owner of a tract of land. He sold the 
timber on the land to the Catlettsburg Timber Company and that company erected a 
storehouse on the land of Justice. In the writing conveying the timber there was no 
authority given for the erection of this house. When the timber company ceased its 
operation, which it did prior to the time that the house was transferred to Layne, it 
had no further interest in the house, and its ownership passed to the owner of the 
land, as there was no provision in the contract for the removal of the house. When 
the stock of goods was transferred to Layne, there was no price fixed on the build- 
ing. There can be no question that the insured in that case was not the owner of 
the land on which the building stood, and therefore he could not recover on the 
insurance policy for the loss of the building. But the facts are essentially different 
from the facts in the case now under consideration. 

Another case relied on by appellant is French v. Delaware Insurance Co., 167 Ky. 
176, 180 S. W. 85. There C. A. French, Sr., had entered into an executory contract 
with J. C. Reiss, by the terms of which he sold the property to Reiss upon certain 
specified terms, and agreed that when the payments should amount to a certain sum 
he would execute a deed to Reiss. Reiss made several payments on the property and 
then by another executory contract sold the property to C. A. French, Jr., who was 
the son of the former owner. The house located on the property was destroyed by 
fire and C. A. French, Sr., undertook to recover on the policy. The court properly 
held that he was not the sole and unconditional owner of the property and should not 
recover. The evidence showed that C. A. French, Sr., had received nearly all the 
purchase money for the property, and, if he had been allowed to recover on the policy, 
he would have received not only the consideration paid by his vendees, but the amount 
of the insurance in addition thereto, which would greatly have exceeded the value 
of the property. The facts in that case clearly distinguish it from the one under 
consideration. 

The two above cases are the only ones cited by appellant on its brief upholding 
the particular clause in the standard fire insurance policy relied on by appellant in 
this case. Appellant, however, cites and relies on 2 Clements on Fire Insurance, 152, 
and quotes therefrom as follows: 

“A test of sole and unconditional ownership is to inquire whether the interest, 
legal or equitable, as owner, is of such a nature that the insured must sustain the 
entire loss if the property be destroyed; another test is to inquire whether the interest 
is so vested in the individual that he can by no contingency be deprived of it without 
his consent.” 

This authority may be relied on as supporting the contention of appellee as 
strongly as it supports the contention of appellant. Two tests of sole and unconditional 
ownership are stated and one of them is that the ownership must be of such a nature 
that the insured must sustain the entire loss if the property be destroyed. It cannot 
be argued that appellee. did not sustain the entire loss by reason of the destruction of 
his storehouse. The city of Pikeville would not sustain any part of the loss, and, if 
we apply that test to the facts in this case, it would seem that appellee was entitled 
to recover in this case. This test appears to have been in the minds of the court in 
the French Case, supra. In that case the court, quoting from Cooley on Insurance, 
p. 1370, said: 


“The insured’s interest must be of such nature that he would sustain the whole 
loss if the property be destroyed.” 

The case of Allen et al. v. Phoenix Assur. Co., 12 Idaho, 653, 88 P. 245,8 L. R. A. 
(N. S.) 903, 10 Ann. Cas. 328, is a case well in point. In that case the house of the 
insured was situated upon a government homestead the title to which was in the 
United States. It was insisted by the insurer that the insured was not the sole and 
unconditional owner of the property and that he did not own in fee simple the ground 
on which the house was located. The court in that case said: 

“We do not think, however, that the fact of this property being situated on a 
government homestead, the legal title to which still rests in the government, is a 
failure of title such as contemplated by the stipulation in the policy relied on by the 
insurer. The purpose of the insurer inserting such a stipulation in the contract is 
to enable it to ascertain who is the real owner of the property and on whom the loss 
would fall in case of destruction of the property. Here no other person, either 
individual or corporate, has any interest whatever in the real estate. The plaintiffs 
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had located and filed upon the property in compliance with the law, and had appar- 
ently taken all the steps necessary to acquire the legal title from the United States. 
The destruction of the property was no loss to the government. The sole and entire 
lass fell upon the insured (the homesteader). This clause is found in the policies of 
most companies, and has been employed by insurance companies for many years. We 
have examined a great many authorities wherein the courts have considered the pur- 
pose and effect of this clause requiring unconditional or fee-simple title in the insured, 
and while insurance companies have been writing policies on property situated on 
government homesteads for nearly half a century, still our attention has not been 
called to a single case where an insurer has successfully pleaded such condition as 
constituting a breach of contract so as to defeat the recovery of the loss insured 
against.” 

A case very much in point is Haider v. St. Paul Fire & Marine Insurance Co., 67 
Minn. 514, 70 N. W. 805. That was a case where a building extended 20¢feet on the 
public street. The court held that the policy was not void because the insured was 
not the sole and unconditional owner, or because he did not own the ground on which 
the building was located. On the question of whether the policy was void because 
the insured was not the owner in fee simple of the ground on which the building was 
situated the court said: 

“There is no breach of the condition providing ‘that, if the subject of insurance 
be a building on ground not owned by the insured in fee simple,’ the policy shall be 
void. According to the well-established principles of interpretation, there is no breach 
of this condition until it is totally broken.” 

On the question of whether the interest of the insured was other than sole and 
unconditional ownership the court said: 

“We shall now consider the other condition avoiding the policy, ‘If the interest of 
the insured be other than unconditional and sole ownership.’ The front end of the 
house was built 20 feet upon the street. It must be presumed that plaintiff was the 
owner in fee simple of the street in front of his lot to the middle of such street, 
and that the public had only an easement therein. Then the public had no interest 
in or title to this house, and can only compel plaintiff to remove the house, which, as 
against the public, he would have a right to do. Therefore, as between him and the 
public, he was the sole and unconditional owner of the house.” 

We are satisfied that the lower court should have instructed the jury to find for 
the plaintiff, and, as the jury did so under the instructions given the court, it is not 
material whether the instructions given were erroneous. 

The judgment is affirmed. 


GLENS FALLS INS. CO. v. ELLIOTT et at. 
NATIONAL FIRE INS. CO. v. SAME. 
(Court of Appeals of Kentucky. Oct. 19, 1926. Rehearing Denied March 25, 1927.) 


291 Southwestern Reporter 705. 
1. INSURANCE. 

Any provision may be inserted in policy restricting liability which is not un- 
reasonable or contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

2. INSURANCE. 

Provision that insurer would not be liable for loss of lumber by fire, if there was 
not clear space of 100 feet between it and mill, held not against public policy, where 
insured obtained reduction of premium. 

(For other cases, see Insurance, Dec. Dig. § 317[2].) 

3. INSURANCE. 

Violation of provision that there should be clear space of 100 feet between insured 
lumber and mill suspends policy till original condition is restored, Ky. St. § 639, being 
inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 317[2].) 

4. INSURANCE. 

Where uncontradicted evidence shows such a substantial violation of condition 
in policy as to leave no room for an honest difference of opinion among ordinary 
sensible men, question is for court. 


(For other cases, see Insurance, Dec. Dig. §668[4].) 
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5. INSURANCE. 

Clause in fire policy requiring clear space of 100 feet between insured lumber 
and mill held violated as matter of law at time of fire, where green lumber was piled 
in restricted area, it being immaterial that such lumber was only scorched. 

(For other cases, see Insurance, Dec. Dig. § 317[2].) 

Appeal from Circuit Court, Pike County. 

Actions by W. K. Elliott and another against the Glens Falls Insurance Company 
and against the National Fire Insurance Company. Judgments for plaintiffs, and 
defendants appeal. Reversed and remanded. 

Hite H. Huffaker, of Louisville, J. R. Johnson, of Pikeville, and Kirk, Kirk & 
Wells, of Paintsville, for appellants. 

A. F. Childers and O. A. Stump, both of Pikeville, for appellees. 

Cray, J. The Bent Branch Lumber Company, a partnership then composed of 
A. S. Johnson, W. S. Taylor, and James Bevins, owned and operated a sawmill and 
lumber yard located in Pike county. On May 7, 1923, the Glens Falls Insurance Com- 
pany and the National Fire Insurance Company each issued to the Bent Branch Lum- 
ber Company a policy morte the lumber in the yard in the sum of $2,500. After 
the policies were issued, W. Elliott and E. L. Stepp purchased the property from 
the former owners. On naam 7, 1923, they complied with section 199bl, Ken- 
tucky Statutes, by filing the necessary statement entitling them to do business under 
an assumed name. After that they paid a portion of the premiums due on the policy. 
On December 11th, following, the property covered by the policies was destroyed by 
fire. The insurance companies declined to pay the loss, and separate suits were brought 
to recover on the policies. A trial before a jury resulted in a verdict and judgment 
in each case for the full amount of the policies sued on. These appeals followed, and, 
the cases having been consolidated, will be considered in one opinion. 

It is necessary to discuss only one of the grounds urged for a reversal. Each of 
the policies contained the following provision: 


“It is made a condition of this insurance that a continuous clear space of not less 
than 100 feet shall at all times hereafter be maintained between the property herein 
described and any wood working and manufacturing establishment or dry kiln; and 
that said space shall not be used for handling or piling of lumber thereon for any 
purpose.’ 

It also appears that the rate of insurance where lumber is piled within less than 
100 feet of the mill is $7 per hundred, instead of $1.75 a hundred as paid by appellees 
under the “clear space” clause. On the question whether the main portion of the 
lumber was stacked within 100 feet of the mill, the evidence was conflicting and such 
as to make the question one for the jury. However, Elliott admits that between 6,000 
and 7,000 feet of lumber which he called green stuff were piled within 60 or 75 feet 
of the mill, and that at the time of the fire this lumber had been there from six to 
eight weeks. There was other evidence that this pile of lumber was green and could 
not take fire by sparks from the mill. There was also evidence that the pile of lumber 
in question was within about 20 feet of the stacks in the yard, and did not catch fire, 
but that the ends of the pieces nearest the fire were scorched. Appellants insist that 
this was a plain violation of the “clear space” clause, and that they were entitled to 
a peremptory instruction. On the other hand, appellees insist that the piling of the 
lumber within the prohibited space could not defeat a recovery on the policy unless 
the hazard was increased, and this question was properly submitted to the jury. No 
question of misrepresentation, either in the application or the policy itself, is involved. 
Therefore the case does not fall within section 639, Kentucky Statutes, which pro- 
vides that: 


“All statements or descriptions in any application for a policy of insurance shall 
be deemed and held representations and not warranties; nor shall any misrepresenta- 
tions, unless material or fraudulent, prevent a recovery on the policy.” 

[1] It is simply a case where the policy contains a provision that is made a con- 
dition of the insurance. It is the rule in this state that insurance companies may in- 
sert in their policies as many provisions restricting their liability as they deem proper, 
provided such provisions are not unreasonable or contrary to public policy. Standard 
Auto Insurance Association v. Neal, 199 Ky. 699, 251 S. W. 966, 35 A. L. R. 1468. 

[2] The rate without the “clear space” clause was $7, or four times as much as 
the rate with the “clear space” clause. In other words, the consideration was based 
on the character of the risk assumed, and the company had the right to stipulate in 
the policy that for the premium paid it would not assume any other or greater risk. 
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It is at once apparent that the clause in question is altogether reasonable and does not 
offend the public policy of the state. That being true, there is no doubt of its validity. 

[3] Under our view of the law, a violation of a condition like the one in question 
does not avoid the policy, but merely suspends the contract while the forbidden con- 
dition is permitted by the assured to continue. If, during that time, the loss occurs, 
the insured is not liable. But, if before loss, and during the term of the policy, the 
original condition is restored, the liabilty of insurer is likewise restored. North 
British Mer. Ins. Co. v. Union Stock Yards Co., 120 Ky. 465, 87 S. W. 285, 27 Ky. 
Law Rep. 852. 

[4, 5] Therefore the only question to be determined is whether there was sub- 
stantial violation of the clause in question. It may be conceded that where the evi- 
dence is conflicting, or the violation is of such an inconsequential character that_rea- 
sonable minds might draw a different conclusion, the question is for the jury. North 
British Mer. Ins. Co. v. Union Stock Yards Co., supra. But where the uncontradicted 
evidence shows such a substantial violation of the condition as to leave no room for 
an honest difference of opinion among ordinary sensible men, the question is for the 
court. This is not a case where two or three pieces of lumber were permitted to fall 
or lie within 100 feet of the mill. It is a case where the uncontradicted evidence 
shows that 6,000 or 7,000 feet of lumber were piled for a period of six or eight 
weeks within the prohibited space, and permitted to lie there at the time of the fire. 
We are therefore constrained to hold, as a matter of law, that this was a substantial 
violation of the “clear space” clause, and that the contracts in question were not in 
force at the time the fire occurred. Lumber Underwriters of New York v. Rife, 237 
U. S. 605, ag S: Ce 77, 59 b. = 1140; Michigan Shingle Co. v. London & Lancashire 
F. Ins. Co., 91 Mich. 441, 51 N. W. 1111; Hartford Fire Ins. Co. v. Post, 25 Tex. 
Civ. "428, 62 S. W. 140. be such case, it is wholly immaterial that the lumber 
piled within the restricted area was green and did not burn, but was only scorched. 
No question of waiver or estoppel being presented, it follows that appellants were each 
entitled to a peremptory instruction. Merchants’ Ins. Co. v. New Mexico Lumber 
Co., 10 Colo. App. 223, 51 P. 174. 

Wherefore the judgment in each case is reversed, and causes remanded for a new 
trial not inconsistent with this opinion. 


HANOVER FIRE INS. CO. v. COFFMAN 
NORTHWESTERN FIRE & MARINE INS. CO. v. SAME 
NATIONAL SURETY FIRE INS. CO. v. SAME 
(Court of Appeals of Kentucky. Feb. 25, 1927.) 

291 Southwestern Reporter 725. 

1. INSURANCE—IMMATERIAL DUPLICATIONS OR MISSTATEMENTS 
IN PROOFS OF LOSS AS TO ARTICLES DESTROYED HELD NOT TO 
INVALIDATE FIRE POLICY. 

Immaterial duplications or misstatements as to certain articles destroyed in proofs 
of loss made out by insured, who was an elderly woman, purely from memory, held 
not to invalidate fire policy. 

(For other cases, see Insurance, Dec. Dig. § 552. 


2. INSURANCE—INSURED’S FRAUDULENT OVERVALUATION OF PROP- 
ERTY AND CONCEALMENT OF OTHER INSURANCE HELD FOR 
JURY. 

Whether insured fraudulently overinsured property, and concealed from insurer 
fact that she had other insurance held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[6].) 

3. INSUANCE—WHETHER INSURED FRAUDULENTLY OVERVALUED 
PIANO IN PROOFS OF LOSS HELD FOR JURY. 

Whether insured fraudulently overvalued a piano covered by policy in proofs of 
loss held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


4. INSURANCE—STATEMENTS IN PROOFS OF LOSS MUST BE INTEN- 
TIONALLY FALSE, AND DISCLOSE PURPOSE TO FRAUDULENTLY 
ae OR INCLUDE NONEXISTENT ITEMS, TO VITIATE 
POLICY. 

To vitiate a fire insurance policy, statements under oath in proofs of loss must be 
intentionally false, and disclose a purpose to fraudulently overvalue, or contain a state- 
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ment of items having no existence; a mere innocent mistake or exaggerated estimate 
of value being insufficient. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 


Appeals from Circuit Court, Webster County. 

Actions, consolidated for trial, by Mrs. V. H. Coffman against the Hanover Fire 
Insurance Company, the Northwestern Fire & Marine Insurance Company, and the 
National Surety Fire Insurance Company, respectively. Judgments for plaintiff, and 
defendants appeal. Affirmed. 


Frank M. Drake, of Louisville, and C. W. Bennett, of Dixon, for appellants. 

Blackwell & Lisman and Rayburn & Withers, all of Dixon, for appellee. | 

Turner, C. Prior to September, 1924, appellee operated a hotel at Providence, 
Webster county. The hotel was a two-story structure, had six rooms on each floor, 
and there were two in the basement. 


In September, 1924, she took out with one of the appellants a policy of $1,000 
on the contents of the building. In October of the same year she insured with 
another of appellants the same property for $1,000; and in November procured from 
the other appellant a third policy of $1,000 on the same property. By indorsement 
on each of the policies other insurance was permitted. 


In May, 1925, during the life of each of the policies, the insured property was 
totally destroyed by fire, and these three actions were instituted by her upon the 
policies. The defenses being the same, the three causes were heard together in 


the trial court, and a verdict entered for $800 against each of appellants, aggre- 
gating $2,400. 


In the proofs of loss the aggregate value of the destroyed property was fixed 
by appellee at something more than $3,000, and the answers denied such value, or 
any other value in excess of $1,500. In a separate paragraph the answers allege that 
the several policies provide they shall be void, if the insured has concealed or mis- 
represented in writing or otherwise any material fact or circumstance concerning the 
insurance, and allege that the policies were each secured upon the representation of 
plaintiff that she was carrying, and would continue during the term of the policy 
to carry, no more insurance than the $1,000, and then they allege she was at the 
time of the fire carrying two other policies of $1,000 each, and that the existence 
of such two other policies was intentionally concealed from each defendant, with 
the purpose of misleading it; and that, by the carrying of such insurance in excess 
of the property value, and by concealing such overinsurance, plaintiff committed a 
fraud upon each of the defendants, which was material to the risk, and perpetrated 


by the plaintiff for the purpose of attempting to recover insurance on said property 
in excess of the loss thereon. 


In another pagraph it is alleged that the policies provide they shall each be void 
in case of fraud or false swearing by insured touching any matter relative to the 
insurance or the subject thereof, whether before or after the loss, and they then 
allege that among the items insured by the policies was a piano bought in September, 
1924, for $550, and at the time of the fire was of no greater value than $500, and 
that, in the proofs of loss submitted and sworn to by plaintiff, said piano was fixed at 
the value of $650.75, with the intention by plaintiff to collect the full amount of 
her said policies by such overvaluation, which was made for the purpose of prac- 
ticing a fraud upon the companies. 

These things were all put in issue, and the trial resulted as stated. 


[1] The contention that the evidence as a whole disclosed the fraud of the 
insured and her purpose to overinsure her property is based upon the assumption 
that she was overinsured, when the evidence upon that question is conflicting, and 
further upon some slight discrepancies in the proofs of loss as to certain articles 
destroyed which show in one or more instances some duplication, and further upon 
the fact that for a piano for which she only paid $550 she claimed insurance for $650. 
In the first place, the proofs of loss were made out by appellee, evidently an elderly 
woman, purely from memory; and it does not seem unusual that in enumerating the 
various household articles contained in a house of twelve rooms that there should have 
been some immaterial duplications or misstatements. The fact that she valued the 
piano at $650 instead of $550 is no more remarkable than that she likewise in those 


proofs valued a handsome bed of her own at $1, when the evidence shows it was 
worth $100. 
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[2] There is no complaint of the instructions given, and as the issue of fraud 
was clearly and accurately submitted to the jury, and there was sufficient evidence 
to uphold the verdict, it necessarily follows that the directed verdict was properly 
refused. Each of the policies on its face authorized additional insurance, and this 
fact alone, apart from the other evidence, seems to at least tend to controvert the 
earnest contention of appellants that appellee defrauded them by concealing from 
them her purpose to do a thing which the written contracts authorized her to do. 

But it is said for the Hanover Fire Insurance Company that appellee’s own 
admissions entitled it to a directed verdict. That contention grows out of the fact 
that the agent of that company, some time after the policy was issued, acting under 
instructions from an inspector of that company, re-examined the insured property, 
and expressed the view to appellee, which she admitted, that the amount of the 
insurance should be reduced; but, as a matter of fact, it was not reduced, and re- 
mained in effect for some months thereafter, when the fire occurred. That agent 
claims that upon the occasion in question appellee told him she had no other insurance 
than the $1,000 in his company, but this she vigorously denies, and that issue, along 
with the other issues of fraud, was passed upon by the jury. 

[3] But it is said that the overvaluation of the piano in the proofs of loss 
was fraudulent on its face, and authorized a directed verdict for defendants. 

The plaintiff denied that she had intentionally overestimated the value of the 
piano, and, in the light of her manifest mistake in underestimating the value of her 
bed, it is easily conceivable that she was merely mistaken in each instance, and 
the jury under the whole evidence had a right to so find. 


[4] Before a false statement under oath in proofs of loss will vitiate a policy 
of insurance, such statements must be intentionally false, and disclose a purpose to 
fraudulently overvalue, or contain a statement of items having no existence. A 
mere innocent mistake, or an exaggerated estimate of value, will be insufficient for 
that purpose. Western Assurance Co. v. Ray, 105 Ky. 523, 49 S. W. 326, 20 Ky. 
Law Rep. 1360; Connecticut Fire Insurance Co. v. Union Mercantile, 161 Ky. 718, 
171 S. W. 407. 

This question of fraudulent overvaluation in the proofs of loss was, like the 
other charges of fraud, clearly and accurately submitted to the jury. 

The evidence is conflicting, but is ample to sustain the verdicts, and the judg- 
ment on each appeal is affirmed. 


NIAGARA FIRE INS. CO. v. MULLINS. 
(Court of Appeals of Kentucky. Feb. 22, 1927.) 
j 291 Southwestern Reporter 760. 

2. INSURANCE—TERMS OF POLICY PROVIDING FOR INDEMNITY 
ARE BINDING UNLESS ILLEGAL OR AGAINST PUBLIC POLICY. 

_ Insurer cannot be compelled to provide indemnity on any terms other than those 

it makes, provided terms are not illegal or against public policy, since an insurance 

contract is like any other contract between parties authorized to enter into contracts. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE—INSURED IS BOUND BY TERMS OF POLICY WITHIN 
LAW WHEN HE ACCEPTS POLICY, EVEN THOUGH HE IS NOT 
FAMILIAR WITH THEM. 

Even though insured is not familiar with contents of policy which he accepts, 
he is bound by its terms within law when he accepts it. 
(For other cases, see Insurance, Dec. Dig. § 136[5].) 

4. INSURANCE—INSURED’S FAILURE TO COMPLY WITH TERMS OF 
POLICY IN SUBSTANTIAL RESPECT RELIEVES INSURER FROM 
PAYMENT OF LOSS, UNLESS WAIVED. 

Insured owes duty of substantial compliance with terms of policy, and, if he 
fails to so comply with terms, he relieves insurer from payment of loss sustained, 
unless his failure is waived or condoned. 


(For other cases, see Insurance, Dec. Dig. § 309.) 
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5. INSURANCE—PROVISION FOR FORFEITURE, IN CASE INSURED 
PROPERTY IS MORTGAGED, HELD NOT AGAINST PUBLIC POLICY 
OR ILLEGAL. 

Provision in fire insurance policy, rendering it void if insured mortgaged prop- 
erty after issuance of policy, held not unreasonable, illegal, or against public policy. 
(For other cases, see Insurance, Dec. Dig. § 330[1].) 

6. INSURANCE—WHERE INSURED CONTRACTS NOT TO MORTGAGE 
PROPERTY, HE CANNOT DO SO WITHOUT CONSENT OF INSURER 
WITHOUT FORFEITING POLICY. 

Where owner of insured property has contracted not to mortgage property, he 
cannot do so without consent of insurer without forfeiting his policy. 
(For other cases, see Insurance, Dec. Dig. § 330[1].) 


7. INSURANCE—INSURER DID NOT HAVE TO PLEAD THAT IT HAD 
NO NOTICE OF MORTGAGES PLACED ON INSURED PROPERTY 
AFTER ISSUANCE OF POLICY. 

Where insured had contracted not to mortgage property, insurer did not have 
to plead that it had no notice of execution, delivery, and recording of mortgages 
placed on insured property after issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

8 INSURANCE—WHERE INSURED MORTGAGED INSURED PROPERTY, 
THERE WAS NO PRESUMPTION THAT INSURER KNEW OF 
MORTGAGE. 

Where insured had contracted not to mortgage insured property and had there- 
after mortgaged same, there was no presumption that insurer knew of execution, 
delivery, and recording of mortgage. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 


9. INSURANCE—PROVISION, RENDERING POLICY VOID IF INSURED 
MORTGAGED PROPERTY, COULD NOT BE CONSTRUED AS MEAN- 
ING THAT POLICY SHOULD BE VOIDABLE ONLY. 

Provision in fire insurance policy, rendering it void if insured incumbered or 
mortgaged property after issuance of policy, could not be construed as meaning that 
policy should not be void, but voidable only. 


(For other cases, see Insurance, Dec. Dig. § 330[1].) 


11. INSURANCE—INSURED, BREACHING CONDITION BY MORTGAG- 
ING INSURED PROPERTY, IS NOT RELIEVED FROM FORFEITURE 
BY STATUTE THAT ONLY MATERIAL OR FRAUDULENT MIS- 
REPRESENTATIONS SHALL PRECLUDE RECOVERY (KY. ST. § 
639). 

Ky. St. § 639, providing that misrepresentations unless material or fraudulent 
do not prevent recovery on policy, relates only to facts existing when policy con- 
tract is made and does not relieve insured from forfeiture for breach of promissory 
warranty not to mortgage insured property. 


(For other cases, see Insurance, Dec. Dig. § 330[1].) 


12. INSURANCE—STATUTE PROVISION THAT ONLY MATERIAL OR 
FRAUDULENT MISREPRESENTATION SHALL PRECLUDE RECOV- 
ERY HAS NO APPLICATION TO INSURED’S BREACH OF PROM- 
ISSORY WARRANTIES (KY. ST. § 639). 

Ky. St. § 639, providing that statements in policy application shall be deemed 
representations and shall not preclude recovery unless material or fraudulent, does 
not apply to insured’s breach of promissory warranties. 

(For other cases, see Insurance, Dec. Dig. § 309.) 


Appeal from Circuit Court, Rockcastle County. 

Action by J. F. Mullins against the Niagara Fire Insurance Company. From 
a judgment for plaintiff, defendant appeals. Reversed. 

Burke G. Slaymaker, Lawrence B. Moore, and Slaymaker, Turner, Merrell, 
Adams & Locke, all of Indianapolis, Ind., F. M. Drake, of Louisville, and C. C. 
Williams, of Mt. Vernon, for appellant. 

B. J. Bethurum and S. D. Lewis, both of Mt. Vernon, for appellee. 

Locan, J. On the 16th day of March, 1922, the appellant, Niagara Fire Insur- 
ance Company, issued a policy of insurance covering the farmhouse of appellee, 
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J. F. Mullins, and certain household and kitchen furniture therein contained. The 
amount of the insurance on the house was $1,200, and on the household goods $300. 
The policy was to remain in force for a period of five years. The house was 
destroyed by fire on the 30th day of September, 1923. Appellee filed his petition, 
seeking to recover $1,200 for the loss of the house and $150 for household goods 
destroyed by fire. Appellant filed a demurrer to the petition, which was overruled, 
and it then filed an answer, which was lost, and a substituted answer was there- 
after filed. The answer denied that proof of loss had been furnished in accordance 
with the terms of the policy, and pleaded a forfeiture of the policy by reason of 
the execution of two mortgages on the property by appellee after the policy had 
been issued; that appellee had knowingly and falsely overvalued the house and land 
on which it was located at the time the policy was issued; that appellee, in his 
proofs of loss, had fraudulently and falsely stated the value of the household goods 
destroyed to be $150; that appellee had not furnished the required proofs of loss. 
The appellee demurred to that paragraph of the answer, which pleaded a forfeiture 
and nullification of the policy by reason of the execution of two mortgages on the 
property by appellee after the policy was issued, which was the second paragraph 
of the answer; also filed a demurrer to that paragraph of the answer pleading that 
appellee had knowingly and falsely, in his application for insurance, overvalued the 
house and land, which was the third paragraph of the answer; also filed a demurrer 
to the paragraph of the answer pleading that appellee had falsely and fraudulently 
stated in his proofs of loss that the value of the household goods destroyed was 
$150, which was the fourth paragraph of the answer; also filed a demurrer to that 
paragraph of the answer pleading that appellee had not furnished the required 
proots of loss, which was the fifth paragraph of the answer. The lower court sus- 
tained the demurrers to the second and fourth paragraphs of the answer and overruled 
the demurrers as to the third and fifth paragraphs of the answer. Appellee filed a 
reply to the third and fiifth paragraphs of the answer in which he denied the allega- 
tions in the third paragraph, and also denied the allegations in the fifth paragraph and, 
pleaded affirmatively that his failure to furnish proofs of loss was caused by appellant’s 
waiving the proofs of loss and by representing that the claim would be paid without 
any proofs of loss. Appellant filed a demurrer to this paragraph of the reply. The 
court sustained the demurrer to the second paragraph of the reply, whereupon appellee 
filed an amended reply pleading that appellant waived proofs of loss by denying lia- 
bility on the policy. The plea was controverted of record. 

The case went to trial on the question (1) whether the furnishing of the proofs 
of loss had been waived, and (2) whether the appellee, in his application, had 
falsely and fraudulently overvalued his house and land. The case was submitted to 
the jury on these issues, under instructions which are not criticized, and the jury 
returned a verdict in favor of appellee for $1,350. 

Appellant is urging four grounds for the reversal of the judgment: (1) That 
the policy was avoided by appellee by placing mortgages upon the property insured 
after the policy was issued, and that the court erred in sustaining demurrer to that 
paragraph of the answer in which this defense was pleaded. (2) That appellee 
forfeited his right of recovery by failing to make proofs of loss within the time 
provided for the furnishing of such proofs by the policy. (3) That appellee, in 
his written and signed application for the policy, made untrue statements in answer- 
ing questions asked him which were material to the risk, in that he overstated the 
value of the house covered by the insurance and the land on which the house was 
situated. (4) That appellee forfeited his right of recovery by making a sworn 
statement of his loss to induce appellant to pay him the sum of $150 for household 
goods, which statement was false. 

We may eliminate the second and third grounds mentioned above, as they were 
in issue at the trial, and the jury found against the contention of appellant. 

The main question involved on this appeal is the first ground relied on by 
appellant for a reversal. There is a provision in the policy that it shall be null 
and void “if the property or any part thereof shall hereafter become mortgaged or 
incumbered.” This is one of the provisions enumerated in the policy, among many 
others, which renders it null and void if violated. It is exceedingly probable that 
appellee did not know that this provision was in his policy, but, be that as it may, 
it is a part of the contract which he entered into, and if it is not prohibited by any 
statute of this state, and if it is not against public policy, and if it was not waived 
by appellant, it will have to be upheld as it is written. Since the court sustained 
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a demurrer to that paragraph of the answer, the question of whether the provision 
was waived by appellant is not before us. 

[1] One mortgage was executed, delivered, and recorded on August 2, 1922, 
and the other mortgage was executed and delivered on December 22, 1922, and the 
presumption is that it was recorded on the day of its delivery. There is no question 
of fact involved on this point. The policy contains the provision above set out, 
and it is admitted by the demurrer that the property covered by the policy was 
mortgaged after the policy was issued. ’ 

[2, 3] The provision in the policy was what may be called an executory stipula- 
tion or a promissory warranty. If it does not contravene public policy, and if it 
is not illegal because violative of some statutory provision, there is no good reason 
why it should not be upheld. It does not appear that this court has been con- 
fronted with this question prior to this time. It must be recognized that an insur- 
ance contract is like any other contract between parties authorized to enter into 
contracts. The insurance company is engaged in the business of indemnifying the 
owners of property against loss by fire. The owner of the property pays the required 
amount for the indemnity, and the insurance company undertakes to make good the 
loss provided against. ,An insurance company may determine for itself on what 
terms it will undertake to indemnify a property owner against loss, and it cannot 
be compelled to provide the indemnity on any terms other than those it makes itself, 
provided, always, that the terms of the policy are not illegal or against public 
policy. It is unfortunate that the terms of fire insurance policies are so numerous 
that the insured is not familiar with the contents of the policy which he accepts, 
but he is bound by its terms, within the law, when he accepts the policy. 

26 C. J. 243, contains this statement of the law governing cases such as this. 

“In the absence of any specific provision in a policy, a subsequent incumbrance on 
tthe insured property will not affect the insurance. But the fact that the execution 
of a mortgage has been held not to constitute a change in title, owership, or inter- 

_ est, as well as insurer’s desire to prevent a lessening of insured’s interest in pro- 
tecting the insured property, has led to the insertion in many policies of a specific 
provision against incumbrances. Such conditions are valid and enforcible, notwith- 
standing a statute provided that the mere creation of a lien on the property will not 
avoid the policy.” 

This general rule governing such conditions in policies appears to be uniform 
throughout the different judisdictions. Security Ins. Co. v. Laird, 182 Ala. 121, 
62 So. 182; Dover Glass Works Co. v. American Fire Ins. Co., 15 Del (1 Marv.) 32, 
29 A. 1039, 65 Am. St. Rep. 264; Georgia Home Ins. Co. v. Hoskins, 71 Fla. 282, 
71. So. 285; Hartford Fire Ins. Co. v. Liddell Co., 130 Ga. 8, 60 S. E. 104, 14 
L. R. A. (N. S.) 168, 124 Am. St. Rep. 157; Alston v. Phoenix Ins. Co., 100 Ga. 287, 
27 S. E. 981; Milwaukee Mechanics’ Ins. Co. v. Niewedde, 12 Ind. App. 145, 39 
N. E. 757; Houdeck v. Merchants’ & Bankers’ Ins. Co., 102 Iowa 303, 71 N. W. 354; 
Brown v. Westchester Fire Ins. Co., 9 Kan. App. 526, 58 P. 276; Home Fire Ins. 
Co. v. Bernstein, 55 Neb. 260, 75 N. W. 839; Weddington v. Piedmont Fire Ins. Co., 
141 N. C. 234, 54 S. E. 271, 8 Ann. Cas. 497; North British & Mercantile Ins. Co. 
v. Wright, 54 Okl. 712, 154 P. 654; St. Paul Fire & Marine Ins. Co. v. Peck, 
37 Okl. 85, 130 P. 805; Nassauer v. Susquehanna Mut. Fire Ins. Co., 109 Pa. 507; 
Brown v. Commonwealth Mut. Ins. Co., 41 Pa. 187; Sulphur Mines Co. v. Phoenix 
Ins. Co., 94 Va. 355, 26 S. E. 856; Riley v. Atna Ins. Co., 80 W. Va. 236, 92 S. E. 
417, L. R. A. 1917E, 983; Hogue v. Farmers’ Mut. Fire Ins. Co., 116 Wis. 656, 
93 N. W. 849; Fuller v. Madison Mut. Ins. Co., 36 Wis. 599. 

_ [4-6] When the insured accepts an insurance policy he accepts the conditions 
imposed upon him by the terms of the policy, if such terms are not illegal, and he 
owes the duty of a substantial compliance with the terms contained in the policy, 
and if he fails to comply with the terms in a substantial respect, unless his failure 
is waived or condoned, he relieves the insurance company from the payment of the 
loss which he sustains. In some instances, this is a hard rule. Unless an insurance 
company, however, may contract against the negligence and recklessness of the 
insured, necessarily the rates of insurance would increase to the disadvantage and 
discomfort of the public. The careful man is penalized by his negligent neighbor, 


and if the risk of loss can be reduced by the terms of the contract it is a reason- 
able requirement. The provision in the policy, which renders it void if the insured 
incumbers or mortgages his property after the issual of the policy, is a reasonable 


The less interest that the 


provision and one for the benefit of the general public. 
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owner of proerty has in the property, the less care he is apt to take for the protec- 
tion and preservation of the property. A mortgage placed on property lessens the 
interest of the owner and thereby tends to make him more careless in the protection 
of the property. After the owner has contracted not to mortgage the property, he 
cannot do so without the consent of the insurance company without forefeiting his 
policy. The provision is not unreasonable, illegal, or against public policy; therefore 
it must be upheld. 

[7-10] It is argued by counsel for appellee that the second paragraph of appel- 
lant’s answer was not good because it failed to allege that' the company did not 
have notice of the execution, delivery, and recording of the mortgages. We do not 
think it was encumbent on the company to plead that it did not have notice. If the 
company had notice, that is a plea for the plaintiff in such cases, if a good plea at all. 
Neither is there a presumption that the company knew of the execution, delivery, and 
recording of these mortgages. The presumption probably would be that the mort- 
gage had not been executed, delivered, and recorded, where there was no notice of 
the fact, as the appellee is held to know that his policy provided against the placing 
of any incumbrance on his property after the issual of the policy. It is also argued 
by the appellee that, notwithstanding the provision in the policy that it should be 
void if the property should become mortgaged or incumbent after its issuel, the 
provision should not be construed as meaning that the policy should be void, but 
voidable only. He cites and relies upon the case of Stevenson v. Phoenix Ins. Co., 
83 Ky. 7, 4 Am. St. Rep. 120. The policy considered in that case contained a pro- 
vision that it should be void if the insured should take out other insurance on the 
property after the issual of the policy. It appears that the insured took additional 
insurance on the property immediately after the policy in question was issued to him. 
The insured, however, in his pleadings admitted that he took out the additional in- 
surance without the consent of the insurance company, but alleged that the insurance 
company had notice that the additional insurance had been so taken out and waived 
its right and was estopped to claim a forfeiture of the policy. Upon the issue as 
to waiver made by the pleadings, a verdict was rendered in favor of the plaintiff, 
but upon an appeal to this court the judgment of the lower court was reversed 
because there was no evidence offered which was proper to go to the jury on the 
question as to the waiver of the forfeit. No such issue is made in the instant case, 
and we must adhere to the well-settled doctrine announced in that case. when the 
court said : 

“When a contract is plain, unambiguous and fair, not vitiated by fraud nor 
mistake in its execution, the courts are not authorized to make for the parties to it 
a different one, or to construe it contrary to its express terms, especially when 
= —s may be to enable one of the parties to profit by his wrongful vio- 
ation of it.” 

The case of Louisville Underwriters v. Pence, 93 Ky. 96, 19 S. W. 10, 14 Ky. 
Law Rep. 21, 140 Am. St. Rep. 176, is also relied upon by appellee. There was a 
defense in that case that the policy was not in force at the time of the accident 
because the first premium note was then overdue more than 15 days and its pay- 
ment had been demanded. In that case the company had notice that the note had 
not been paid because it was in the possession of the note at the time and was 
demanding its payment. It is true that the case of Stevenson v. Phoenix Ins. Co. 
supra, is cited, and the court refers to that case as holding that, if the insured 
should thereafter take out other insurance upon the property insured, his policy 
should be void, which only meant that a breach of the condition made it voidable at 
the election of the insurer. However, that case shows that it was decided on the 
issue as to whether there had been notice of the additional insurance, and the 
court seems to hold that if the insurance company had notice of such additional 
insurance, and did not take steps to cancel the policy, it was a waiver of the pro- 
vision, rendering the policy void. 

The case of Springfield Fire & Marine Insurance Co. v. Snowden, 173 Ky. 664, 
191 S. W. 439, is rather an unusual case, and the opinion seems to fit the case. The 
policy involved in that case contained a provision that the policy should be void if the 
insured then had any other contract of insurance on the property. He did have 
other insurance, and when he instituted suit on the policy the insurance company 
based its defense on that provision of the policy. This court held that the insured 
was not bound by the written provisions of the policy because the policy had never 
been delivered to him, but had been retained in the custody of the agent of the 
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insurance company. This case was decided apparently on the idea that the con- 
tract of insurance was verbal. The court in that case, however, said: 

“If the policy had been delivered to and accepted by him, with knowledge of 
the stipulation in it, or if he had had the policy, under such circumstances, as he 


ought to have known of its contents and failed to repudiate it, then a very different 
case would be presented.” 


[11, 12] It is next insisted by appellee that section 639, Ky. Stats., applies to 
promissory warranties or executory stipulations. That section provides that: 

“All statements or descriptions in any application for a policy of insurance 
shall be deemed and held representations and not warranties; nor shall any mis- 
representations, unless material or fraudulent, prevent a recovery on the policy.” 


This provision of the statute by its very terms is confined to statements or de- 
scriptions in the application for a policy, and we do not agree with appellee that it 
has any relation to promises of the insured to be performed by him in the future after 
his policy has become effective. The section relates only to facts existing when 
the policy contract is made. It may be that this section applies to existing facts set 
out in the policy at the time it is issued because these facts obtained from the insured 
constitute a part of his application and it appears that this court has held that the 
representations and warranties referred to in this section apply to present facts 
existing at the time of the issual of the policy, but it would be extending the mean- 
ing of the section beyond any reasonable limits to say that it applied to anything 
not in existence at the time the policy is issued. 

In construing section 639 of the Statutes, in the case of Hartford Fire Ins. 
Co. v. McClain, 85 S. W. 699, 27 Ky. Law Rep. 461, the court said: 


“Counsel for appellant urges that the stipulation invoked in this case is not found 
in an application for the insurance, but in the contract itself, and that the statute 
speaks only of applications for insurance. In the cases from this court cited above, 
some of them, in applying this identical statute as is here done, have treated it as 
applying to the terms of the policy, as well as to the application which precedes it. 
And such seems to be the logic of the matter. The stipulations as to interest and 
title, though in the policy, not signed by the assured, amount to representations by 
him of facts, if not assurances on his part, and are of the subject-matter, and within 
the very mischief sought to be remedied by the statute quoted.” 


The court had in mind, in construing the statute, as shown by the above quota- 
tion, that the insured might well claim that he was not in any way responsible for 
statements in the policy even though material or fraudulent because he had not 
made the statements, but the court seems to have held that the statements in the 
policy at the time it is issued amount to representations of facts by the insured. 

Appellee in this case cannot be relieved from a forfeiture of his policy on 
account of his placing mortgages against the property on the ground that section 639 
protects him. If it should be held that section 639 applies in this case, we are not 


prepared to say that incumbering the property by additional mortgages was not 
material to the risk. 


[13] Another question to be determined is whether the court erred in sustaining 
the general demurrer to the fourth paragraph of appellant’s answer. The policy 
contains a provision that in case of loss, any fraud, or attempt at fraud, by false 
swearing or otherwise, on the part of the insured shall cause forfeiture of all claims 
against the company under the policy. It is insisted by counsel for appellee that 
this question has been eliminated because testimony was introduced and heard with- 
out objection, showing that the statements contained in appellee’s proofs of loss 
were not false and that the jury found that the statements in his proofs of loss as to 
the value of the personal property lost in the fire to be true. There is much force 
in this argument, and we would not reverse the case alone on the ruling of the 
court in sustaining the demurrer to the fourth paragraph of the answer, but, as 
the case must be reversed because the court sustained the demurrer to the second 


paragraph of the answer, it is our opinion that he should overrule the demurrer to 
the fourth paragraph of the answer as well as to the second. 


_ The judgment of the lower court is reversed for proceedings consistent with 
this opinion. 


Whole court sitting. 
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CONNECTICUT INS. CO. v. T. C. CAUMMISAR & SONS. So ee 
INS. CO. v. SAME. GREAT AMERICAN INS. CO. v. SAM 
(Court of Appeals of Kentucky. Feb. 18, 1927. Rehearing Denied March os 1927.) 
291 Southwestern Reporter, 776. 


1. INSURANCE—NOTICE TO BROKER EMPLOYED TO PROCURE POLI- 
an NOTICE TO INSURED OF INSURER’S INTENTION TO 
Notice to broker employed by insured for particular purpose of procuring poli- 

cies sued on does not constitute notice to insured of insurer’s intention to cancel policies. 


(For other cases, see Insurance, Dec. Dig. § 229[3].) 


2. INSURANCE—BROKER OR AGENT EMPLOYED TO KEEP PROPERTY 
INSURED AND EMPOWERED TO SELECT INSURER MAY CANCEL 
POLICIES WITHOUT NOTICE. 

Where property owner .constitutes agent of fire insurance companies or broker 
as agent to keep property insured and empowers him to select insurer, the agent 
has power to cancel policies without notice and substitute therefor a policy of an- 
other company; especially where agent or broker of insured is not agent of insur- 
ing company. 

(For other cases, see Insurance, Dec. Dig. § 229[4].) 


3. INSURANCE—MORTGAGEE REQUIRING INSURANCE ON PROPERTY 
WITH DELIVERY OF POLICY HELD NOT SUCH AGENT AS COULD 
eae NOTICE OF CANCELLATION FOR AND ON BEHALF OF 
INSURED. 

Mortgagee who requires mortgaged property to be protected by insurance to 
extent of loan and policies to so state and be delivered to mortgagee held not such 
agent of insured as authorized it to accept notice of cancellation of policies for and 
on behalf of insured, since insurance was required for its own benefit and protection 
and not as agent for insured. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 


2 Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
ivision. 

Separate action by T. C. Caummisar & Sons against the Connecticut Insurance 
Company, against the Yorkshire Insurance Company, and against the Great American 
Insurance Company, tried together. Judgmenst for plaintiff, and defendants separately 
appeal, which appeals were heard together. Affirmed. 

ite H. Huffaker, of Louisville, for appellants. 
O’Neal & O’Neal and Henry J. Tilford, all of Louisville, for appellee. 


Tuomas, J. On December 28, 1921, J. M. Todd & Co. were local fire insur- 
ance agents in Louisville, and represented the appellants and defendants below, Con- 
necticut Insurance Company, Yorkshire Insurance Company, and Great American 
Insurance Company. On that day through the solicitation of R. O. Breuer, another 
fire insurance . in Louisville, and who was acting as broker for appellee and 
plaintiff below, C. Caummisar & Sons, a corporation, they issued three fire insur- 
ance policies for "95 each, whereby each defendant insured plaintiff’s factory, located 
in Jefferson County and outside of the city limits, against loss or damage by fire 
for a period of one year, to the amount named. On each policy there was attached 
a mortgage payment clause in the usual form whereby the insurer agreed to pay 
the loss, if any under the policy, to the Parkview Improvement Company, who held 
a mortgage on the insured property, as its interest might appear, and all of which 
was done pursuant to an agreement and understanding between the mortgagor and 
the mortgagee at the time the lien was given. It was furthermore understood at 
that time that Breuer would procure the insurance contemplated and the mortgagee 
would pay to him the amount of the premium with money retained by it out of 
the loan and that it should have custody of the policies. Pursuant thereto Breuer, 
when he obtained the policies, delivered them to the mortgagee, but it did not pay 
the premiums or any part of them at that or any other time, but they were charged 
by Breuer to the insured, the defendant. After Todd & Co. had delivered the policies 
and notified the defendants, each of them caused the risk to be inspected, and as a 
consequence thereof directions were given to Todd & Co. to cancel the policies 
pursuant to provisions contained in each of them, and the latter notified Breuer 
to that effect with a request that he procure and deliver to them the policies for 
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cancellation. In due time Breuer obtained the policies from the mortgagee with 
whom he had left them, and they were returned to Todd & Co. for cancellation, all 
of which was done on April 5, 1922; the cancellation being made to take effect as 
of ~ date the policies were issued without charge for any of the time they were 
in force. 

On August 24, 1922, the property was totally destroyed, and plaintiff brought these 
three separate actions in the Jefferson circuit court against the three defendants 
to recover the amount of each policy upon the ground that it was never notified of 
their cancellation, and that, since the fire occurred within the 12 months covered by 
the policies defendants were liable on them to it. The answers admitted the execu- 
tion of the policies, but defended on the ground that they were legally canceled long 
before the fire and at that time neither of them were in force or effect. Appropriate 
pleadings made the issues, and upon trial before a jury there was a verdict against 
each defendant, in favor of plaintiff, for the full amount of the policies, which 
the court declined to set aside on a motion for that purpose, and from the judgments 
pronounced thereon these appeals are prosecuted and ordered heard together as they 
were so tried in the court below. The chief and as we regard only material errors 
complained of by counsel for defendants are: (1) Failure of the court to give a 
peremptory instruction in favor of defendants; (2) error in the instructions given; 
and (3), misconduct of the court during the argument of defendant’s counsel to the 
jury. 

[1,2] Complaint (1) is bottomed on the theory that the policies were validly 
canceled, and which, if true, disposes of the entire case; but the correctness of 
that assumption is the chief if not the only question involved in the cases. Whether 
or not counsel be correct in that position depends on whether the cancellations under 
the facts developed by the record conformed to the obligations and rights of the 
parties under each policy. It will be observed that Breuer was only an insurance 
broker employed by the insured only for the purpose of effecting this particular in- 
surance. Nothing contained in the record goes to establish the fact that he was at 
that time or had ever been the general agent of the insured for the purpose of 
keeping the latter’s property protected against loss by fire and with general power 
to select the insurers of the property and to deal with them generally with reference 
thereto in the name of and for and on the behalf of his principal, the plaintiff in 
these cases. Being such broker and specially employed for the particular purpose of 
procuring the policies sued on, the law is well settled that notice to him of the 
insurers’ intention to cancel the policies pursuant to their terms did not bind plain- 
tiff, the insured under the policies. Joyce on the Law of Insurance (2d Ed) vol. 2, 
§§ 635-637; 14 R. C. L. p. 1010, par. 189; 26 C. J. 137, par. 160; Dixie Fire Ins. 
Co. v. Layne, 156 Ky. 606, 161 S. W. 530; and Commercial Union Assurance Co. v. 
Urbansky, 113 Ky. 624, 68 S. W. 653. The same authorities and all others to which 
our attention has been called confine the rule as just stated to cases and instances 
where the agent or broker possessed only special authority to effect the insurance 
and which it is held terminated when that was done. On the other hand, as stated 
in the text of R. C. L. referred to: “Where, however, a property owner constitutes 
the agent of fire insurance companies or a broker as the agent to keep the property 
insured and empowers him to select the insurer, the agent has the power to cancel 
the policies without notice to the insurer and to substitute therefor a policy in another 
company”—and that is especially true where the agent or broker of the insured is not 
the agent of the insuring company. We repeat, that there was no evidence in this 
case to show that Breuer possessed any such general powers as to constitute him 
the agent of plaintiff for the purpose of receiving notice of cancellation, so as to 
bring home that fact to plaintiff. The court therefore did not err in so directing 
in the instructions he gave to the jury. 

[3] But it is further insisted under this same complaint that the mortgagee, the 
Parkview Improvement Company, under the facts of the case was such an agent of 
the insured as could accept notice of the cancellation for and on behalf of the insured. 
But we find ourselves unable to agree with that contention. Nothing appears iz 
either of the policies as a foundation for it, and we can discover from the testimony 
no more extensive authority or greater power in the mortgagee in these cases than 
is contained in the usual customary and ordinary ones where the loss is made payable 
to the mortgagee “so far as its (or his) interest might appear.” In other words, 
the Parkview Improvement Company in these cases, as a safe business proposition, 
exacted of the insured that the mortgaged property should be protected by insurance 
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to the extent of the loan and that the policy or policies should so state and should 
be delivered to the mortgagee; not because it was the agent of the insured, but for 
its own benefit and protection as a lienholder on the property insured. 

Mr. Joyce in his work, supra, vol. 3, § 1668, on this exact point says: 

“A mortgagee to whom loss is payable as his interest may appear and to whom 
also the conditions of the policy expressly apply is entitled to notice of cancellation. 
To cancel a policy payable to a mortgagee as his interest may appear, notice must be 
given to the mortgagee, where the policy provides that it may be canceled by giving 
five days’ notice of cancellation. Notice to the mortgagee is a prerequisite to cancella- 
tion under a standard policy containing a mortgagee clause and providing that it 
may be canceled at any time at assured’s request where it is also provided that no 
act or default of any person other than the mortgagee or his agent shall affect his 
right to recover in case of loss. Notice to a mortgagee is insufficient where the mort- 
gagor is alone obligated to pay the premium. * * * Notice to one of several holding 
an interest under the policy is insufficient.” 

To the same effect is C. J., supra, p. 139, § 164, and on page 1008 of R. C -L, 
supra, the text says: 

“In the case of a policy containing a union mortgage clause, notice of cancella- 
tion must be given the mortgagee, as well as the owner, to cut off his rights.” 

In note 8 to that text the cases of Gilman v. Commonwealth Ins. Co. of New 
York, 112 Me. 528, 92 A. 721, L. R. A. 1915C, 758; Rawl v. American Central In- 
surance Co., 94 S. C. 299, 77 S. E. 1013, 45 L. R. A. (N. S.) 463, and note, Ann. 
Cas. 1915A, 1231, and note, are cited in its support, and a reading of them will 
show that they do so. Of course, the principles above announced are subject to be 
qualified by stipulations contained in the policy but which do not appear in either 
of the policies sued on. We therefore conclude that the court did not err in assum- 
ing in its instructions and so telling the jury that the notice that the mortgagee alone 
had in this case of the cancellation could not operate to the detriment of plaintiff. 
The court therefore properly submitted to the jury the only material issue in the 
case, which was, whether plaintiff obtained notice itself through or by any one before 
the fire, and, if it did, then to return a verdict for defendants, otherwise to find for 
plaintiff, and which disposes of complaints (1) and (2) above. 

Complaint (3) grows out of these facts: After the fire plaintiff applied to its 
mortgagee for a list of the policies and could not procure from it satisfactory in- 
formation. It instituted an action against the mortgagee to compel it to disclose 
the policies it held on the destroyed property, and in that case it took the deposition 
of Breuer, in which he exhibited a duplicate of his account against plaintiff showing 
when the policies sued on were issued, the amount of each premium and the aggre- 
gate of all of them, and on which there appeared a credit for the unearned portion 
of the premiums and a charge against plaintiff for the balance of $17.39, and which 
account was marked paid April 5, 1922. The witness never stated, either in that 
deposition or in his testimony in this case, that he exhibited that account to plaintiff 
prior to the time he gave his deposition in the action against the mortgagee. However, 
he did testify in this case that he verbally informed the plaintiff of the cancellations 
directly after or at the time they were made. That tesimony, however, was denied 
by plaintiff and its witnesses, and it was that issue that the court submitted to the 
jury followed‘ by the finding, as we have said, that no such notice was given. In 
other words, the jury accepted the testimony of plaintiff and its witnesses, who were 
its officers, instead of that of Breuer upon that issue, and it is not contended on 
this hearing (but if so it could not be upheld) that the verdict thereon was flagrantly 
against the evidence. 

[4] While defendants’ counsel was arguing the case to the jury “he read from 
the account, supra, and which was Exhibit 3 filed with the testimony of Breuer with 
this case, and sought to argue that it demonstrated that plainiff received notice of 
the cancellation before the fire. That argument was objected to upon the ground 
that there was no testimony that plaintiff had ever seen that exhibit or the original 
or any copy before the fire. The court sustained the objection and admonished 
counsel that he was in error in the assumption upon. which he was proceeding. There 
. is some divergence found in the record as to what then happened, but the trial judge 

certifies that counsel again proceeded with the same line of argument and he was 
again admonished to desist and was told that the argument was not only unfounded 
but unfair, and to which remark counsel for defendants objected and excepted, but 
which the court overruled. It is insisted under this complaint that the conduct of 
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the judge as so briefly outlined was grievously erroneous, and, as argued, it was tanta- 
mount to a peremptory instruction in favor of plaintiff, since it was calculated to im- 
press upon the jury that the court favored plaintiff in the litigation. 

Ne are unable, however, to accept that view of the incident, although learned 
counsel in taking that position is perfectly sincere from his viewpoint. If we should 
concede for the purposes of this case only that the language of the court in deliver- 
ing his admonitions was stronger than they could have been expressed, yet we are 
unable to find wherein they could possibly mislead the jury, since both the objections 
to the argument and the admonitions of the court were specifically bottomed on 
the fact that nowhere in the record did it appear that plaintiff had ever seen or heard 
of the exhibit or the information it contained until long after the fire. We must 
presume that the jury was composed of men of average intelligence and fully compre- 
hended both the objections to the argument and the rulings of the court thereon. 
Not being interested in the cause like counsel for defendants and viewing this com~ 
plaint from the impartial standpoint of a disinterested party engaged in an effort to 
administer the law and do justice between the parties, we are forced to the con- 
clusion that the effect of this ground for a new trial was and is exaggerated in 
the mind of counsel, and that it is not entitled to the weight for which he contends 
and which he attaches to it. 

Finding no error sufficiently prejudicial to authorize a reversal, the judgments 
are each affirmed, but each to be credited with the amount of the premium, with 
interest from the date of the policies. 


NORTHERN ASSUR. CO., o€§ oy LONDON, v. MELINSKY et at. 
o. 20. 
(Supreme Court of Michigan. April 1, 1927.) 
213 Northwestern Reporter, 70. 

1. INSURANCE—APPRAISERS TO DETERMINE FIRE DAMAGES 
SHOULD BE DISINTERESTED AND NOT REPRESENT PARTIES 
SELECTING THEM. 

Persons selected by parties to insurance contract to act as appraisers, to de- 
termine amount of loss caused by fire, should be indifferent between the parties, and 
should in no sense be the agents or representatives of parties selecting them. 


(For other cases, see Insurance, Dec. Dig. § 570.) 


2. INSURANCE—IT IS NOT APPRAISER’S DUTY TO TAKE STEPS 
TOWARD HAVING DAMAGED GOODS RECONDITIONED IN ORDER 
TO FORM FAIR ESTIMATE OF DAMAGE. 

No duty devolved on appraiser, appointed by insurer under fire insurance policy, 
to determine amount of loss to take steps toward having damaged goods reconditioned, 
but, if he believed it necessary to have this done in order to form a fair estimate 
of damage, he should have communicated such fact to insurer and awaited such 
action as it desired to take. 


(For other cases, see Insurance, Dec. Dig. § 572.) 


3. INSURANCE—WITNESSES—THAT APPRAISERS HAD PREVIOUSLY 
HAD BUSINESS RELATIONS WITH PARTIES SELECTING THEM 
DID NOT AFFECT THEIR ELIGIBILITY BUT MERELY WEIGHT OF 
THEIR TESTIMONY. 

That one of appraisers, appointed to estimate fire damages, had acted as appraiser 
for insurer and other companies at request of insurer’s adjuster, and that insured’s 
appraiser had previously had business relations with insured, did not render them 
ineligible to act, but such facts could be considered in determining the weight to be 
given to their testimony. 

(For other cases, see Insurance, Dec. Dig. § 570.) 


4. INSURANCE—FINDING THAT APPRAISER APPOINTED BY FIRE 
INSURANCE COMPANY HAD NOTICE OF MEETING AT WHICH 
AWARD WAS SIGNED HELD WARRANTED. 

In suit by insurance company to set aside award signed by insured’s appraiser 
and the umpire on ground that insurer’s appraiser was not present at meeting when 
award was made and had not been notified thereof, evidence held to warrant finding 
that appraiser had been given notice of meeting. 


(For other cases, see Insurance, Dec. Dig. § 574[7].) 
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Appeal from Circuit Court, Wayne County, in Chancery; Frank Shepherd, Judge. 

Suit by Northern Assurance Company, Limited, of London, against Jay Melinsky 
and another, copartners as the General Wiping Cloth Company, and another. From 
a decree for defendants dismissing the bill, plaintiff appeals. Affirmed . 

Argued before Sharpe, C. J., and Bird, Snow, Steere, Fellows, Wiest, Clark, 
and McDonald, JJ. 

Walters & Hicks, of Detroit (Walters, Hicks, Carmichael & Head, of Detroit, 
of counsel), for appellant. 

Friedman, Meyers & Keys, of Detroit, for appellees. 

SHarpe, C. J. On March 6, 1924, defendants’ stock of merchandise, insured 
in the plaintiff company in the sum of $10,000, was considerably damaged by fire, 
smoke, and water. Each of the parties secured the services of an adjuster. They 
were unable to agree on the amount of the loss, and, pursuant to the terms of the 
policy, appraisal was sought. Plaintiff appointed David J. Osgood, and the defend- 
ants Peter J. Trunsky, as their respective appraisers, and they agreed upon Joseph 
La Measure as umpire, to whom, however, only differences were to be submitted. The 
appraisers could not agree, and the umpire was called in. He joined with defendants’ 
appraiser in signing an award fixing the loss and damage at $5,718.44. On plaintiff’s 
refusal to pay this award, the defendants brought an action in the Wayne circuit 
court for its recovery, whereupon plaintiff filed the bill of complaint herein, praying 
that the award “may be declared invalid, set aside, and held for naught.” On its filing 
a bond, it secured a temporary injunction, restraining the prosecution of the action 
at law pending decree. Plaintiff appeals from a decree dismissing its bill. 

The plaintiff claims that the award is invalid because its appraiser was not pres- 
ent at the meeting of the other two when it was made, nor had he been notified of 
such meeting. Of the latter fact the testimony is in dispute. It is undisputed, how- 
ever, that the three appraisers made an examination of the stock of merchandise after 
the fire, and conferred together about the amount which should be awarded. They 
had been furnished with a carefully prepared inventory of the stock, from which 
it appeared that its sound value was $11,436.88. Mr. La Measure testified: 

‘Mr. Osgood wanted to allow $1,500, and Mr. Trunsky was strong for $9,500, 
and I said, ‘We’ll cut the price, or the value in two; that won’t any more than com- 
pensate them for their loss.’ Then when Mr. Osgood came out and scolded me 
and upbraided me, I told him I would do the very same thing again, and I wouldn’t 
change my decision, not a bit; I thought it was no more than fair that these gentle- 
men should get that amount. 

While this is denied by Mr. Osgood, we think it is fairly established by the 
proof. Osgood suggested that the goods should be reconditioned, the expense to be 
borne by the plaintiff. The defendants protested against their plant being tied up 
for this work, and there is proof that Osgood said he would get men and have it 
done at once, but no definite arrangement was made to do so. It is difficult to fix 
the date of this meeting. Trunsky testified that about a week later he called Osgood 
on the telephone, and told him that he and La Measure had agreed on the “50 per 
cent. loss,” and asked what he wanted to do, and “he says he wanted another day 
or two, so we made an appointment for the following Saturday afternoon at 2 o’clock”; 
that at that time he had not heard from Osgood, tried to get him on the telephone, 
but could not, and he and La Measure signed the award. Osgood testified that La ~ 
Measure told him he had tried to get him on the telephone, and Hoit, one of plain- 
tiff’s adjusters, testified: “I know one or two meetings were unattended. I know 
because Mr. Osgood said he had an appointment to meet him.” Soon after the 
award was signed, defendants sent a copy of it and proofs of loss to the plaintiff 
at its Chicago office. Several weeks later they received a letter from plaintiff’s 
adjuster in Detroit, returning the papers sent, in which it was said: 

“The said papers are not acceptable to the said Northern Assurance Company, 
Limited, of England for the reason that there has not been a legal appraisal, and 
the alleged award, a copy of which accompanied the said proofs, was erroneously 
executed under a misapprehension of facts with regard to coverage by the umpire 
chosen to act in this case.” 

The trial court was of the opinion that the award should not be disturbed for 
the reason stated. Plaintiff thereafter, and before decree, moved for a rehearing, 
and submitted a letter written by its appraiser to its adjuster in Detroit after the 
award was made, in which he stated that he had had no notice of such meeting. 
It seems clear that this letter would not have been admissible in evidence. In decid- 
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ing this motion, the court expressed doubt as to his former holding on the question 
ot notice, but, in view of the letter above quoted from, containing no statement that 
Osgood had not been notified of the meeting, he denied the motion for rehearing, 
and signed a decree dismissing the bill. , 


{1] Appraisement affords a speedy and inexpensive method of settling a dispute 
between the parties as to the amount of the loss or damage. Jacobs v. Schmidt, 231 
Mich. 200, 203 N. W. 845. In that case the duty devolving on those selected to act 
as appraisers was pointed out, and the rights of the parties to the proceeding clearly 
defined. The statement in 4 C. J. 1408, that the persons appointed should be “fair, 
impartial, and disinterested, having knowledge of the property to be appraised, and 
with intelligence to ascertain its value after inspection and inquiry on the subject,” 
was quoted with approval. The persons selected to act should be indifferent between 
the parties. They should be in no sense the agents or representatives of the parties 
selecting them. Mr. Osgood was a building contractor, and in cases where an ap- 
praisal required an estimate of the damage to a building occasioned by a fire his 
judgment would be entitled to great weight. He testified that he had acted as an 
appraiser in many cases, in “something over 100 the past month; * * * that would 
be about 6,000 or 7,000 appraisals during the last 10 years;” that he acted for 
either side, and many times for both sides; that “they don’t need to arbitrate when 
I make the figures.” He admitted that he was not competent to place a value on 
the damaged goods, and said that he expected to have experts to aid him in doing 
so. Defendants’ appraiser and the umpire had at least some knowledge of the 
amount of the loss occasioned by the fire. 


[2] No duty developed on Osgood to take steps looking to the reconditioning of 
the damaged goods. If he believed it necessary to have this done in order that he 
might form a fair estimate of the damage, he should have communicated that fact 
to the plaintiff and awaited such action as it desired to take. It is apparent that 
in the performance of his duty as an appraiser he was not content to exercise his 
judgment, based upon the appearance of the damaged goods and such other facts 
as might be presented to the appraisers, but considered it his duty to see to it that 
certain things were done which would aid him in arriving at a judgment as to the 
loss occasioned by the fire. The position thus taken by him led to delay. The umpire, 
after such an examination as he made, advised the other appraisers that in his opin- 
ion 50 per cent. of the sound value would fairly represent such loss. Defendants’ 
appraiser finally agreed to this. They were able to form a judgment as to the 
loss from an examination of the inventory and the condition of the damaged goods, 
based on their familiarity with the business conducted by defendants. 

[3,4] The fact that Osgood had acted as an appraiser for plaintiff and other 
companies at the request of plaintiff's adjuster did not render him ineligible to act. 

R. C. L. 1359. It appears that defendants’ appraiser had theretofore had busi- 
ness relations with them. These facts may be considered in determining the weight 
to be given to their testimony. In deciding whether Osgood had notice of the meet- 
ing at which the appraisal was signed, we can but apply the rule of preponderance 
of proof. A consideration of all the facts disclosed by the record, and the inferences 
which may fairly be drawn therefrom, leads us to the conclusion that the finding 
of the trial court should not be disturbed. 

The decree dismissing the bill is affirmed, with costs to appellees. 


MUNRO TP. v. PIONEER RESERVE MUT. FIRE INS. CO. 
(Supreme Court of Michigan. April 1, 1927.) 
213 Northwestern Reporter, 161. 

1. INSURANCE—IN SETTLEMENT OF INSURANCE CLAIM BY ARBI- 
TRATION, IT WAS IMPROPER FOR INSURER TO INSTRUCT ARBI- 
TRATOR AS TO SELECTION OF THIRD ARBITRATOR AND PLACE 
OF MEETING. 

Where insurance claim was to be settled by arbitration, it was highly improper 
for insurer to instruct its arbitrator as to selection of third arbitrator and place of 
meeting, since arbitrator should have acted on his own judgment in all matters 
presented for his decision, after appointment. 


(For other cases, see Insurance, Dec. Dig. § 572.) 
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2. INSURANCE—EVIDENCE HELD TO JUSTIFY FINDING THAT IN- 
SURER REFUSED TO PROCEED WITH ARBITRATION, THEREBY 
AUTHORIZING ACTION ON POLICY. ; 
Evidence showing insurer’s instruction to its arbitrator as to appointment of third 

arbitrator and place of meeting held to show such unreasonable position as to justify 

finding that it had refused to proceed with arbitration, thereby authorizing action on 
policy by insured. 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Error to Circuit Court, Cheboygan County, Frank Shepherd, Judge. 

Action by the Township of Munro against the Pioneer Reserve Mutual Fire 
Insurance Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Argued before Sharpe, C. J., and Bird, Snow, Steere, Fellows, Wiest, Clark, and 
McDonald, JJ. 

O’Brien & Travis, of Detroit, for appellant. 

Sprague & Shepherd, of Cheboygan, for appellee. 

SuHarpe, C. J. Plaintiff’s township hall was destroyed by fire on September 27, 
1924. It was at that time insured in the defendant company in the sum of $800. 
Plaintiff’s supervisor, Mr. Spray, at once notified the company of the loss, and an 
adjuster was sent by it about two weeks later. On February 19, 1925, defendant’s 
secretary, Mr. Slocum wrote Mr. Spray, inclosing a check for $400 advising him 
that the claim of loss was rejected for the reason that the hall was rented on the 
night of the fire for a dance, “contrary to the laws, rules, and regulations of this 
company,” but that the board of directors were willing to compromise by payment 
of one-half of the loss. A meeting of the township board was held, at which the 
offer was rejected. Mr. Spray advised the company of this action on March 7th, 
and asked that he “be furnished with the proper blanks to arbitrate the loss.” Mr. 
Slocum replied on March 18th inclosing a blank arbitartion agreement which was 
filled out by Mr. Spray, and in which Herbert F. Baker, of Cheboygan County, in 
which the township of Munro is located, was named as its arbitrator. He also in- 
closed a certified check for $150, a guaranty that the township would bear the expense 
of the arbitration if it should become liable therefor. 


It may be here noted that under the terms of the policy the arbitrators chosen 
“must be members of the company carrying real estate insurance.” On March 
28th, Mr. Slocum wrote Mr. Baker, who was an old friend, that he had been advised 
of his appointment as an arbitrator by the township, and asked for a conference 
with him about the matter when he next visited Detroit, where defendant’s office 
was located. They met on the morning of April 21st. In the discussion which 
followed, Slocum informed Baker that Cheboygan county “was an unprofitable 
territory in which, or for his company to do business in,” and said that he was 
“minded to cancel all the insurance in that section,” whereupon Baker suggested that 
he had better commence on his policy, and Slocum replied: “Your policy is canceled 
now.” On April 24th, Slocum wrote the supervisor that the company had selected 
as its arbitrator Alfred Schwanebeck, of Fenton, in Genesee county. He also ad- 
vised him that Mr. Baker was not eligible to act for the township, as his insurance 
had been canceled, and that it must select another. In this letter he further said: 

“It might be of interest to you to know that we are taking up this matter 
with all our members in Cheboygan county, laying the details of the proposition 
before them, and the decision of the majority will guide our attitude in this matter 
in the future.” 


Plaintiff at once selected Lloyd Wheelock of Levering, Cheboygan county, 
as its arbitrator. Defendant replied on June 4th, advising that Wheelock was in- 
eligible, and suggesting that the arbitration be held at West Branch, a point nearly 
equally distant from Cheboygan and Fenton. Some correspondnece followed re- 
garding the eligibility of Wheelock. On June 9th, Mr. Spray wrote defendant, 
asking for a “list of names of policy holders in this company that could act as 
arbitrators in this case.” Slocum sent him a list of the members in Cheboygan county 
on June 29th. In the meantime a circular letter, signed by the president and secretary 
of the defendant company, had been sent by mail to all the “Cheboygan county mem- 
bers.” In it they were informed of plaintiff's loss and the “supposed” cause thereof; 
that the matter had been considered by defendant’s board of directors, and “it was the 
unanimous opinion that the town board had invalidated the policy’: that they had 
offered to compromise $400, which had been rejected; that further efforts at settle- 
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ment “were rebuffed”; that the business of the company in Cheboygan county had 
not been profitable, and asking the members to express their opinion on a blank 
inclosed as to “what shall be done with this loss, * * * and it will have a strong 
influence as to what we shall do. Your name and your opinion will be held strictly 
confidential.” Slocum, by letter, informed plaintiff that this circular had been 
mailed, and advised him that “of all the replies that we have received only five voted 
in favor of making the payment; therefore these members would be prejudiced.” 

On July 16th, plaintiff wrote defendant, advising it of the selection of Edwin 
A. Riggs, of Cheboygan county, as its arbitrator. Defendant in the meantime had 
changed its arbitrator to John Banwell, of Emmet county. The two arbitrators 
met on August 17th at Indian river, in Cheboygan county. They did not agree on 
a third arbitrator. They afterwards met, and Banwell presented a list of the names 
of members in Lapeer, Montcalm, and Isabella counties, which had been furnished 
him by defendant. There was a further conference and correspondence. On 
September 19th, Banwell informed Riggs by letter that he would not agree “to any 
one in these northern counties’ as a third arbitrator. In this he admitted that he was 
following the instructions of Mr. Slocum, who had written him, “We will not be 
satisfied with any arbitrator selected from your section of the state,” and asked 
that he insist that the arbitration be held at West Branch, a distance of 113 miles 
from Cheboygan. Banwell admitted that the only reason he rejected the names of 


some of the members in Cheboygan county was because he was told to do so by 
Mr. Slocum. 


In the meantime there had been correspondence between Slocum and Riggs, 
and the latter had offered to have the third arbitrator selected from the membership 
in Alpena, Montmorency, Otsego, Antrim, Leelanau, Charlevoix, Emmet, Cheboygan, 
or Presque Isle counties. This offer Slocum declined, saying that he “will not agree 
to any one in these northern counties.” Effort to secure arbitration ended when 
Riggs received a letter from Banwell on December 14th, saying he “would not agree 
to a northern man,” for the reasons stated by Slocum. This was communicated 
to the supervisor, and on January 8, 1926, this action was brought to recover under 
the policy. Defendant gave notice that it would insist in its defense on the following 
provision in the policy: 

“No suit or action on the policy for the recovery of any claim shall be sustain- 
able in any court of law or equity, unless the company shall refuse to arbitrate 
the claims of the insured.” 

Defendant’s motion for a directed verdict was denied. The trial court instructed 
the jury: 

“You are further instructed that, in order to return a verdict for the plaintiff 
in this suit, you must find by a preponderance of the evidence that the defendant, 
by its conduct and that of its officers, had so conducted itself as to result in a prac- 
tical refusal to arbitrate, even though it professed to desire an arbitration. You are 
to find that to be true by a preponderance of the evidence before you would be 
justified in returning a verdict against the defendant.” 


The jury found for the plaintiff in the sum of $860. The defendant reviews the 
judgment entered theron by writ of error. While there are many assignments, 
they are seemingly all included in the claim of defendant that it was entitled to 
a directed verdict, for the reason that it had not refused to arbitrate the claim of 
the plaintiff. 

The arbitration provided for in defendant’s policies is intended to afford a 
speedy and inexpensive way of settling the questions in dispute, affecting the liability 
of the insurer. Jacobs v. Schmidt, 231 Mich. 200, 203, 203 N. W. 845. Neither of 
these purposes have been accomplished in the proceedings had since plaintiff’s loss. 
More than 15 months had elasped after the fire before this action was brought, and 
defendant demanded and plaintiff furnished a certified check for $150 to guarantee 
the payment of any costs awarded against it. No question was raised that plaintiff’s 
loss by fire was not greater than the amount for which its building was insured. 


The only question to be submitted to arbitration was whether the cause of the fire 
relieved the defendant from liability. 


Oral testimony would have been admissible to show what caused the fire and the 
use which plaintiff had permitted to be made of his hall on the night it occurred. 
Clearly, only those who were present at the gathering that night, or who lived 
in the immediate vicinity, would have been competent witnesses. And yet the defend- 
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and instructed its arbitrator to insist that the arbitration be held at West Branch, 
a city more than 100 miles distant from the place where the fire occurred. 

Defendant also gave positive instructions to its arbitrator that he must not 
consent to the selection of a third arbitrator who lived in Cheboygan couny, or in 
any county adjacent or near thereto. Banwell admitted that in the list of names 
of members from such counties considered by him and Riggs there were men whom 
he knew to be capable and honest. His refusal to agree on one of them was due to 
the instructions he had received from defendant. 


[1, 2] It was highly improper for the defendant to instruct its arbitrator in 
the respect stated. When appointed, he should have acted on his own judgment in 
all matters presented for his decision. We are of the opinion that the position taken 
by him relative to the selection of a third arbitrator and the place of meeting was 
unreasonable and unjust, and justified a finding by the jury that defendant had 
refused to proceed with the arbitration. In 2 R. C. L. 394, it is said: 

“It has been held misconduct for an arbitrator to act under the direction of 
one of the parties, as an agent instead of as an impartial judge.” 

The facts here presented are quite similar to those considered in Brock v. Ins. 
Co., 102 Mich, 583, 593, 61 N. W. 67, 71 (26 L. R. A. 623, 47 Am. St. Rep. 562), 
in which this court said: 

“It is well settled that where the conduct of the company’s appraiser in refusing 
to agree on an umpire is inexcusable, and virtually amounts to a refusal to proceed 
with the appraisement, the fact that the appraisement was not concluded before 
suit brought will not bar an action on the policy.” 

The other errors assigned have been considered. They do not seem to merit 
discussion. 

The judgment is affirmed, with costs to appellee. 


SCHLEE v. NEW ZEALAND INS. CO. (No. 86.) 
Supreme Court of Michigan. April 1, 1927. 
213 Northwestern Reporter 458. 


1. INSURANCE—RECOVERY CAN BE HAD FOR LOSS OF INSURED 
PROPERTY AFTER REMOVAL TO OTHER PREMISES WITH CON- 
SENT OF GENERAL AGENT. 

Where fire policy provided that no one should have power to waive any provision 
or condition thereof except such as was subject of agreement, and that no provision 
or condition could be waived unless in writing added to policy, but general agent 
consented to insured’s removing property to other premises and promised him that 
property would be covered, recovery could be had for loss resulting. 

(For other cases see Insurance, Dec. Dig., § 375[2].) 


Error to Circuit Court, Wayne County; Ormond F. Hunt, Judge. 

Action by Harry G. Schlee against the New Zealand Insurance Company.’ Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Argued before the Entird Bench. 

Walters & Hicks, of Detroit, for appellant. 

Louis Starfield Cohane and Regene Freund Cohane, both of Detroit, for appellee. 

FeEttows, J. It is the claim of the plaintiff that, being about to move, he called 
up and had a talk with Mr. Atkinson, president of the Atkinson-Deacon-Elliott Com- 
pany, general agent of defendant, he having solicited the business and attended| to the 
issuance of the policy of fire insurance here involved, about transferring his policy 
on his household goods and personal effects. His testimony on the subject is as 
follows: 

“I said: ‘This is Harry Schlee.’ He said: ‘Oh, yes’-—he remembered me. I said: 
‘I am moving out to stop at 61 East Jefferson, at the Stecker cottage. I have made 
all arrangements, and I would like to go to-night, take some of the things out, and 
get settled by Sunday.’ He said: ‘Go right ahead, to go right ahead out to the 
cottage, move this stuff out, and I will cover you starting time June the Ist.’ 

“Q. What did you say to that? A. I told him I was going to take a load that 
night and the following day would take the balance of the stuff. 

“QO. When he told you he would cover you starting June Ist, what did you say 
to that? Was that agreeable to you? A. I told him that I did not have to move, 
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and that I had five more days paid on my rent, but that, if he would go ahead and 
cover me, I would move right away. He said: ‘All right, you are covered. I will 
get a rider and everything.’ I only moved one load that night. I moved with a 
Ford truck with my brother-in-law, Ralph Smith. The next day I moved three 
loads. The next day was Friday.” 

Friday was June Ist. Mr. Atkinson denies this testimony in toto. It is the fur- 
ther claim of plaintiff that he had moved on another occasion before this, and that 
some time had elapsed without receiving any rider granting such change of location. 
On Sunday morning following, the Stecker cottage burned with its contents. The 
policy (Michigan standard form) contained the following clause: 

“No one shall have power to waive any provision or condition of this policy, 
except such as by the terms of this policy may be the subject of agreement added 
thereto, nor shall any such provision or condition be held to be waived unless such 
waiver shall be in writing added hereto, * * * nor shall any privilege or permis- 
sion affecting the insurance hereunder exist or be claimed by} the insured, unless 
granted herein or by rider added hereto.” Comp. Laws Supp. 1922, § 9100[243]. 

It was insisted in the court below, and is here, that, inasmuch as the agreement, 
if there was one, consenting to a change of location, rested in parol, and there was 
no rider or writing of any kind, it was not binding on the defendant under the clause 
above quoted and for that reason defendant was entitled to a directed verdict. 

[1] We are persuaded, as was the trial judge, that the case is controlled by 
Pollock vy. German Fire Insurance Co., 127 Mich. 460, 86 N. W. 1017. In fact we 
are unable to find such distinguishing features between the two cases as would 
justify us in reaching a different conclusion than was there reached. While the 
language of the provision of the policy there involved is not identical with the one 
before us, it is the same in all essentials. It was there held (we quote from the 
syllabus) : 

“When an insurance company is advised of the removal of insured property 
to another location, it becomes its duty either to consent to the removal, or to cancel 
the policy and return the unearned premium, as provided in the policy; and, in case of 
its failure to act upon the latter alternative, it will be held to have accepted the 
former.” 

Mr. Justice Moore, who there wrote for the court, exhaustively considered the 
cases from other jurisdictions and sustained the conclusion reached by the citatton 
of numerous cases from this and other jurisdictions. The case again found its way 
to this court (132 Mich. 225, 93 N. W. 436), and a judgment for plaintiff on a di- 
rected verdict was affirmed. It was followed in Bennett v. Western Underwriters 
Association, 130 Mich. 216, 89 N. W. 702, where the facts were somewhat similar, 
and has been cited with approval on many occasions by this and other courts of last 
resort. In the instant case, as in the Pollock Case, there had been no cancellation 
of the policy or any return or offer to return the unearned premiums. ; 

We shall not undertake a consideration of the many cases from this court, cited 
by defendant’s counsel and urged upon the court as controlling on this question. 
Two, however, should be considered as they are particularly stressed. Cleaver v. 
Insurance Co., 65 Mich. 527, 32 N. W. 660, 8 Am. St. Rep. 908, involved the taking 
out of additional insurance. The opinion is well fortified by authorities, and has 
been frequently followed and cited, but it was pointed out by Mr. Justice Moore, who 
wrote the opinion, what was not decided and what was not before the court. He 
aid: 

. “This is not a case where the insured had a right to rely upon the action of the 
agent, or to presume that his action was known to the company, and ratified by them, 
as in Security Ins. Co. v. Fay, 22 Mich. 467 [7 Am. Rep. 670].” 

This case came to this court again (Cleaver v. Ins. Co., 71 Mich. 414) 39 N. W. 
571, 15 Am. St. Rep. 275), a verdict having been directed for defendant. The court 
adhered to its former holding, but held that the question of whether the defense 
interposed had been waived by acts of the company subsequent to the fire was for 
the jury, and sent the case back for a third trial. The other case (May v. Standard 
Fire Ins. Co., 220 Mich. 455, 190 N. W. 240) was a chancery case in which we 
passed on the facts. It was found that there had been no meeting of the minds so 
as to constitute a contract, that at most it was a promise to make the transfer when 
notified by the insured, and that such notice did not reach defendant’s agent until 
after the loss. That it was not intended to in any way modify the Pollock Case, 





Fire] Paull et al. v. Columbian Nat. Fire Ins. Co. et al. 107 


and that it was distinguishable from that case, is made patent by this language of 
Justice McDonald, speaking for the court: 

_. “In Pollock v. Insurance Co., supra, it was held that the liability of the company 
did not cease because the goods were removed to a new location after the agent had 
been requested for a transfer, had consented to it, and promised to indorse it upon 
the policy, but neglected to do so. In these cases the agents’ knowledge upon which 
they were bound to act was of existing facts. In the case at bar, the conversation of 
June 10th was at most a promise to make the transfer in the future when notified by 
the insured. No definite notice was given until after the goods were removed, and, 
as it was not received until after they were destroyed, the agent had no opportunity 
to make the necessary indorsement.” 

We have examined the cases cited by defendants’ counsel from other jurisdic- 
tions, including the recent case of Stillman v. North River Ins! Co. (Wis.) 212 
N. W. 67. This case upon the facts is quite like the May Case. We are not per- 
suaded from our examination that the Pollock Case was incorrectly decided or that 
we should decline to follow it. See Hilt v. Metropolitan Life Ins. Co., 110 Mich. 
517, 68 N. W. 300; Rauch v. Michigan Millers’ Mutual Fire Ins. Co., 131! Mich. 281, 
7 _ * 160; Hoyle v. Grange Life Assurance Association, 214 Mich. 603, 183 

Defendant further insists that the Pollock Case and those following it are based 
on estoppel, and, in order to recover on the theory of estoppel, it must be counted 
on in the declaration, and Gooding v. Underwood, 89 Mich. 187, 50 N. W. 818, and 
Pearson v. Hardin, 95 Mich. 360, 54 N. W. 904, are relied upon. But in Dean v. 
Crall, 98 Mich. 591, 57 N. W. 813, 39 Am. St. Rep. 571, these cases were expressly 
overruled. We do not think the elements constituting estoppel are wanting if the 
testimony introduced on behalf of plaintiff is believed. 

A motion| was made for a new trial, in which it was urged that the verdict 
was against the overwhelming weight of the evidence, was excessive in amount, and 
upon the further ground of newly discovered evidence. In Lewis v. Whitney, 213 
N. W. 456 (handed down herewith), we have considered a motion for a new trial 
on the grounds that the verdict was against the weight of the evidence and newly 
discovered evidence. We need not repeat what was there said. We might not find 
difficulty in the instant case if we were the triers of the facts in declining to accept 
plaintiff’s version on the disputed question between him and Mr. Atkinson or in 
reaching a conclusion that his loss was not as great as claimed. But this is not the 
test as pointed out in the Lewis case. It would appear that, as to some of the newly 
discovered evidence, information reached defendant’s counsel after the proofs were 
closed but before the case went to the jury. The trial judge was not asked to open 
the proofs, nor was it brought to the attention of the court until the motion for a 
new trial. The granting of new trials on this ground is not favored. The authorities 
cited in the Lewis Case are controlling on this question. The trial judge did not 
abuse his, discretion in overruling the motion for a new trial. 

The judgment will be affirmed. 

Sharpe, C. J., and Bird, Snow, Steere, Wiest, Clark, and McDonald, JJ., concur. 


PAULL er at. v. COLUMBIAN NAT. FIRE INS. CO er at. (No. 25906.) 
Supreme Court of Minnesota. April 14, 1927. 
213 Northwestern Reporter 539. 
(Syllabus by the Court.) 

2. INSURANCE—INSURANCE AGENT’S AGREEMENT TO CHANGE POL- 
ICY TO PROTECT INTERESTED PARTIES HELD TO BIND COM- 
PANY. 

After a fire insurance policy was issued protecting the interest of the record 
owner, he conveyed to one of plaintiffs, and both the grantor and the grantee notified 
the agent of the insurance company, who had issued the policy, and requested him to 
make the entries needed upon the policy to protect both the grantee and the other 
plaintiff, who, to the agent’s knowledge, held a contract for deed from the grantor 
to which the conveyance was made subject. This the agent consented and agreed to 
do, but omitted to make the entries. The dwelling insured was destroyed by fire. 
The agreement! was within the authority of the agent to make, and bound the 
company. 

(For other cases see Insurance, Dec. Dig., § 144[2].) 
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3. INSURANCE—WHERE INSURANCE AGENT AGREED TO MAKE 
CHANGES ON POLICY, TO PROTECT PARTIES, THEY HAD RIGHT 
OF RECOVERY AGAINST COMPANY IF ACTION HAD BEEN 
BROUGHT WITHIN TWO YEARS (GEN. ST. 1923, § 3512). 

The facts found warranted a recovery in behalf of both plaintiffs; had the action 
been brought within two years from the date of the fire. 

(For other cases see Insurance, Dec. Dig., § 144[2].) 

4. INSURANCE—WHERE COMPANY WAS LIABLE FOR AGENT’S FAIL- 
URE TO MAKE ENTRIES ON POLICY TO PROTECT INTERESTED 
PARTIES, AGENT WAS NOT PERSONALLY LIABLE FOR NEGLECT 
TO MAKE ENTRIES. 

Since the consent of the agent to the change of ownership and agreement to 
make the needed entries upon the policy bound his principal, the agent cannot be 
held personally for his omission or neglect to make the entries. 

(For other cases see Insurance, Dec. Dig., § 93.) 


Appeal from District Court, St. Louis County; Bert Fesler, Judge. 

Action by Sarah E. Paull and others against the Columbian National Fire Insur- 
= ew and others. From a judgment of dismissal, plaintiffs appeal. Af- 

rmed. 

Chauncey C. Cotton and Rollo Chaffee, both of Duluth, for appellants. 

Washburn, Bailey & Mitchell, of Duluth, H. H. Phelps, of Glendale, Cal., and 
Lewis & Hunt and Harry W. Lanners, all of Duluth, for respondents. 

Hott, J. The appeal is by plaintiffs from a judgment of dismissal in an action 
to reform and recover upon a fire insurance policy. 

The facts found are, in short, these: One Falkner, a builder, agreed to build a 
dwelling for plaintiff Paull upon a lot owned by her in Duluth. In order to finance 
the undertaking, Paull deeded the lot to Falkner, who placed a $2,200 mortgage 
thereon, and then by contract agreed to sell and convey the lot with the dwelling 
constructed to Paull, upon being paid $1,800 in monthly installments, she to assume 
and pay the mortgage. This all took place-on or prior to November 21, 1917, on 
which date Falkner, for himself and as agent for Paull, instructed defendant Kreid- 
ler to insure the building, then under construction, for $3,500 and directed the policy 
to be written so as to protect the mortgagee, also Falkner and Paull as their in- 
terests might appear. Kreidler had placed the mortgage and knew the interests of 
Falkner and Paull. In fulfillment of the instruction, Kreidler, the agent of several 
insurance companies, procured one of these, the defendant company, to issue and 
deliver its policy insuring the building against fire, loss, if any, payable in all 
respects as directed by Falkner, except that the interest of Paull was not covered. 
Neither Falkner nor Paull knew of this mistake or omission. The premium was paid. 
On April 8, 1918, Falkner conveyed the premises and assigned the contract to the 
plaintiff Consolidated Securities Company. Kreidler was notified thereof both by the 
president of the Securities Company and Falkner and requested to make such en- 
tries on the insurance policy as to protect both the plaintiff company and Paull. 
Kreidler agreed to do so but failed. The building was destroyed October 12, 1918, 
in the great forest fires which then swept over the country near Duluth. The loss 
exceeded $3,500. Due proof of loss was made, but defendant refused to pay. It 
has purchased the mortgage. This action was not brought until December 2, 1921. 

{1] Error is assigned because defendant insurance company was permitted to 
amend its answer at the trial by pleading the two-year limitation contained in its 
policy—the standard form prescribed by statute. The record fails to show either 
objection or exception to the amendment, and the error claimed cannot be raised in 
this court. 

[2, 3] The other errors assigned question only the correctness of the conclusion 
of law. It is obvious that the plaintiff company had a clear right of recovery against 
defendant insurance company but for the pleaded limitation provision of the policy, 
required by section 3512, G. S. 1923, reading: ; 

“No suit or action against the company for the recovery of any claim by virtue 
of this policy shall be sustained in any court of law or equity in this state, unless 
commenced within two years from the time the loss occurred.” 

Kreidler, the agent of the defendant company, was notified that Falkner, the record 
owner covered by its policy, had conveyed his interest to the plaintiff company, and 
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was requested to make the proper entries to protect its interest. The agent agreed 
to do so, and the record clearly shows that he) had the authority. This made a bind- 
ing agreement upon defendant and gave the plaintiff company the right to recover 
under the policy, provided the action was brought within two years from the loss. 
Baughman v. Niagara Fire Ins. Co., 163 Minn. 301, 204 N. W. 321. It was im- 
material so far as recovery was concerned whether or not there was a formal reforma- 
tion of the policy. Mark v. Liverpool & London & Globe Insurance Co., Limited, 
159 Minn. 315, 198 N. W. 1003, 38 A. L. R. 310. 

As to the right of recovery of the plaintiff Paull against the defendant company, 
the complaint and the theory upon which the case was tried should be kept in mind. 
She joined with the other plaintiff, both asserting a right of recovery against defend- 
ant company under a policy it had issued or ought to have issued. She had no cause 
of action against this insurance company apart from the policy prior to its actual 
issuance, for neither she nor Falkner instructed Kreidler, the agent of several in- 
surance companies, to make a contract of insurance with the defendant company. But 
on April 8, 1918, both knew that a policy had been issued for which they had paid the 
premium, and they claim, and the court found, that on that date Kreidler, the agent 
of the company which had issued the policy, was informed of Falkner’s sale and 
was requested to make proper entries upon the policy so as to protect the interest of 
Paull as well as of the other plaintiff. This Kreidler, the duly authorized agent of 
the issuer of the policy, agreed to do. Hence, though the defendant company was not 
bound by Kreidler’s mistake in respect to Paull when it issued the policy, it became 
so bound by the acts and conduct of its agent after its issuance, when, on April 8, 
1918, he agreed to make the entries of changes needed upon the policy so as to cover 
Paull, Hence, both plaintiffs had a perfect right of recovery on the policy for the 
loss against the defendant company, had the action been commenced within two 
years from the fire. 

[4] The above conclusion defeats any right of recovery of either plaintiff against 
Kreidler. It is plain that if the acts or conduct of the agent binds his principal, 
the other party to the transaction cannot hold the soe personally. Mechem on 
Agency, § 1357; Matson v. Bauman, 139 Minn. 296, 166 N. W. 343. There was no 
contract with Kreidler personally on April 8, 1918, to procure insurance, but he was 
requested, as agent of the insurer who had issued ‘the policy, to consent to a change 
of ownership and make the needed entries on that policy protecting these plaintiffs. 
Plaintiffs dealt with Kreidler as agent. While plaintiffs did not know what insurance 
company had issued the policy, they without question accepted such policy and desired 
to be covered by it. They knew that Kreidler was the agent of the insurance company 
which had issued the policy. They treated him as such. They cannot now claim that 
he is personally bound on the ground that he did not disclose his principal. They 
were then indifferent to the identity of his principal. No claim is now made that 
the defendant company was not a proper or responsible insurer. The omission or mis- 
take of Kreidler to make the agreed entries upon the policy did no harm to either 
plaintiff, for in law the company was bound as if proper entries had been made. 

The learned trial court reached the same result upon slightly different reasoning. 

The judgment is affirmed. 


STATE ex ret. WILLIAMS et at. v. DAUES Et. At., JuncEs. _ 27385.) 
(Supreme Court S Missouri, Division No. 2, March 14, 1927.) 
292 Southwestern Reporter 58. 

4. INSURANCE—THAT BY-LAWS OF FIRE INSURANCE ASSOCIATION 
ARE PART OF CONTRACT DOES NOT ALTER INSURED’S RIGHT TO 
CLAIM WAIVER OF CONDITION OF WHICH HE WAS IGNORANT 
REV. ST. 1919, § 6464). 

That by-laws of fire insurance association, organized under Rev. St. 1919, § 6464, 
are part of insurance contract, does not alter right of insured to claim that condi- 
tion prohibiting insurance on property insured by another company was waived, where 
he was ignorant of such condition. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Certiorari to St. Louis Court of Appeals. 

Certiorari by the State, on the relation of John F. Williams and others, Officers, 
Agents, Trustees, etc., of the Fireman’s Mutual Fire Insurance Company of Jefferson 
and Franklin Counties, against Charles H. Daues and others, Judges of the St. Louis 
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Court of Appeals, to quash the record in 282 S. W. 478. Writ quashed. 

James Booth, of Pacific, and R. E. Kleinschmidt, of Hillsboro, for relators. 

P. S. Terry, of Festus, for respondents. 

Wuite, J. Relators seek to quash the record of the St. Louis court in the 
opinion delivered April 6, 1926, whereby that court affirmed the judgment of the 
circuit court of Jefferson county in the case of C. Marsden and C. Roy Marsden, 
partners composing the firm of C. Marsden & Son, against John F. Williams et al., 
who are the relators herein. The relators are officers, etc., of an unincorporated asso- 
ciation organized for the purpose of insuring the property of its members against loss 
by fire under section 6464, R. S. 1919. Marsden & Son obtained judgment against the 
relators in the sum of $1,700 upon a policy of fire insurance on their stock of mer- 
chandise destroyed by fire in the town of Victoria, Jefferson county. 

The ruling of the Court of Appeals of which the relators complained appears in 
the opinion, as follows: 

“The defendants assign error upon the refusal of the court to sustain their 
demurrer to the evidence. In support of this assignment it is urged that at the time 
the policy was issued the plaintiffs carried insurance upon their stock in another 
company, and continued to carry such insurance at the time the loss sued for occurred, 
in violation of a by-law of the association which provides as follows: ‘Any person 
who is insured in any other company shall not be insured upon the same property in 
this company. 

“On April 30, 1922, plaintiffs’ stock was totally destroyed by fire. The value of 
the stock at the time it burned, as shown by the plaintiffs’ evidence, was $4,400. This 
is uncontroverted by any evidence in the case. At the time the policy in suit was issued 
there was $1,500 other insurance on the stock, which remained in force at the time 
of the fire. This insurance was paid plaintiffs shortly after the fire. The defendants 
declined to pay their policy because of the other insurance, but did not return or 
tender to return, nor deposit in court, the premiums paid by plaintiffs on the policy. 
There were no false representations made by the plaintiffs in relation to the other 
insurance. The insurance sued for was solicited by a director of the association, 
who, was ex officio solicitor, appraiser, collector, and adjuster for the association. 
He inspected the stock and agreed with plaintiffs upon the amount of the insurance, 
and thereafter the policy was issued and sent to plaintiffs by mail. At the time the 
insurance was agreed upon between plaintiffs and the director nothing was said con- 
cerning other insurance, and the director made no inquiry of the plaintiffs as to 
whether or not there was other insurance on the stock. Plaintiffs testified that they 
did not know that other insurance was prohibited. There was no evidence of any 
fraud on the part of plaintiffs in failing to disclose to the association the existence 
of other insurance. Under these circumstances there ought to be no question that 
there was a waiver of the by-laws relating to other insurance.” 

{1] I. It is claimed that that statement of the law is in conflict with certain 
rulings of this court in the following cases: 

The court in State ex rel. American Yeomen v. Reynolds, 287 Mo. 169, 229 S. W. 
1057, had under consideration section 6145, R. S. 1919, providing that in suits on life 
insurance policies no defense based on misrepresentation in securing the same should 
be valid unless the defendant at or before the trial should deposit in the court for the 
benefit of the plaintiff the premium received on such policies. That statute, it was 
held, did not apply to fraternal benefit associations, and a failure to return the 
premiums paid was not a waiver of the defense of misrepresentation in the procure- 
ment of the policy. The defense was fraud; misrepresentation on the part of the 
plaintiff in his application for a policy. 

The authorities were reviewed at length in State ex rel. v. Trimble, 292 Mo. 371, 
239 S. W. 467, and it was held that where the issuance of the policy was procured by 
misrepresentations, a defense on that account could be made without returning the 
premiums paid, following exactly the ruling in the Reynolds Case. 

Another case of the same kind was Wilson v. Brotherhood of American Yeomen, 
297 Mo. 655, 249, S. W. 650, where the opinion cites the Reynolds Case. 

In Schwab v. American Yeomen, 305 Mo. 149, loc. cit. 155, 264 S. W. 690, 692, 
the court used this language: 

“A waiver is an intentional relinquishment of a known right. To make out a case 
of implied waiver of a legal right there must be a clear, unequivocal, and decisive act 
of the party showing such purpose, or acts amounting to an estoppel on his part.” 

The principle is announced in language similar to that used in the Schwab Case 
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in Langdon v. Kleeman, 278 Mo. 236, loc. cit. 242, 211 S. W. 877. Of the last two 
cases the general statement of the principle regarding an implied waiver must be 
understood in view of the facts. In the Schwab Case, 305 Mo. loc. cit. 151, 264 S. W. 
691, the facts are thus stated: : 

“The undisputed facts show that at the time the plaintiff made application for 
this insurance she incorporated in her application certain warranties, which the trial 
court found to be untrue and breached, that is, she misrepresented the facts in her 
application for insurance.” 

Then follows a description of -a surgical operation which she misrepresented. 
The Langdon Case was a mechanic’s lien case, and circumstances Are considered 
in relation to what constituted waiver of the mechanic’s lien. The facts have no 
resemblance to the facts in this case. 

II. It will be noted that the property insured in this case was worth $4,400. There 
was previous insurance on it of $1,500, and the policy sued on was $1,700, so that the 
property was worth considerably more than the amount of both policies. The relator’s 
claim is that the provision in the by-laws quoted by the Court of Appeals as set out 
above makes void the policy sued on. Relators seem to construe the opinion of the 
Court of Appeals as holding that the mere failure to return the premiums paid waived 
that clause of the policy. The opinion cannot be so construed. The cases cited above, 
in every instance, were where there were fraudulent representations in the applica- 
tion and in the procurement of the policy. This court held in each case that the tailure 
to return the premiums did not waive the right to defend on account of such mis- 
representations. The present case differs from each of those in the following par- 
ticulars: There was no misrepresentation and no formal application for insurance; 
a director of the association, who was ex officio solicitor or inspector of the association, 
inspected the stock and agreed with the insured upon the amount of insurance and 
issued the policy of insurance on that agreement; that director made no inquiry of 
the plaintiff as to whether or not there was other insurance on the stock; plaintiffs 
testified that they did not know that other insurance was prohibited, and did not 
mention it; and there was no fraud on the part of the plaintiffs in failing to dis- 
close the existence of other insurance. 

[2] We must presume that the jury found every fact warranted by the evidence 
which would support the judgment, and therefore found that the plaintiffs in procur- 
ing the insurance did not know about the provision in the by-laws prohibiting other 
insurance. In all these particulars the case at bar is different from any case cited by 
the relators, in which they claim a conflict with the ruling by the Court of 
Appeals. A strict construction of the clause quoted above in regard to other insur- 
ance would not necessarily invalidate the policy. That appears to be a direction to 
the officers and manager of the company as to the property which they may not insure. 
The language does not say nor imply that if the company does insure on property on 
which other insurance is already placed the contract shall be void. The Court of 
Appeals, however, does not place its ruling upon that proposition, but holds that the 
existence of the other policy was waived. The property was of ample value to war- 
rant all the insurance on it. There was no fraud, and the manager of the company 
failed to make any inquiry about other insurance, or in any manner seek to enforce 
that provision of the by-laws. 

It is not necessary for us to say that the Court of Appeals was correct in its 
application of the facts to the law stated. It is sufficient for us to say that relators 
have cited no case decided by this court, and we have found none, in which a state- 
ment of the law conflicts with the ruling of the Court of Appeals. This court, in 
Boggs & Leathe v. Insurance Co., 30 Mo. 63, held that if the applicant for fire insur- 
ance makes a full and true answer to the questions put by the insurer in respect to 
the subject of insurance, he is not answerable for omission to mention the existence 
of other facts about which no inquiry is made, and an action on a policy could not be 
defeated on account of the existence of such facts as would have invalidated his policy 
if he had deceived the insurer as to such facts. 

In Corpus Juris (26 C. J. 319), this statement appears in the text: 

“The issuance of a policy without any written application and without any repre- 
sentation or inquiries as to other insurance is a waiver of a clause in the policy against 
other insurance”’—citing cases in the note. 

III. It is further claimed by relators that the Court of Appeals erred in holding 
there was a waiver, without submitting that question to the jury, citing cases. The 
court held nothing of the kind. The matter considered by the Court of Appeals, 
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according to the opinion, was the refusal of the trial court ta sustain a demurrer to 
the evidence. The error complained of was, not in a refusal to submit issues to the 
jury, but in submitting them to the jury. 

[3] The opinion says nothing about the answer of relator, and we may infer that 
it set up the clause prohibiting other insurance, and that clause appeared in the plain- 
tiffs’ evidence when they introduced their policy. On that account defendants claimed 
that plaintiff had not made out a case. The trial court overruled the objection. 
Just what issues were submitted to the jury the opinion does not state. But we 
must assume that the trial court submitted to the jury every issue which was war- 
ranted by the pleadings and the evidence. 

Relators assert that the case was not tried on the theory of waiver. From the 
argument here we assume that the demurrer to the evidence in the trial court was on 
the ground that the clause against other insurance was in the by-laws, and the trial 
court must have overruled it on the ground that the condition was waived. 


[4] IV. It is further claimed by the relators, citing authorities, that the by-laws 
of an unincorporated insurance company constitute a part of every member’s contract 
of insurance, and the Court of Appeals erred in holding that the existence of such a 
clause did not affect the forfeiture of the policy. In taking that position, relators 
assume that such a clause in a policy invalidates it regardless of any other fact or 
condition, and that it could not under any circumstances be waived. Here the insurer 
knew the condition in the contract, ignored it, insured without regard to it; the in- 
sured knew nothing about it, and made no representation in relation to it. So the fact 
that the by-laws are a part of the contract does not alter the right of the insured to 
claim conditions, of which he was in fact ignorant, were waived. 

We find no conflict of the opinion of the Court of Appeals with any ruling of 
this court. The writ was improvidently issued, and it is therefore quashed. 

All concur. 


LIBBY LUMBER CO. v. PACIFIC STATES FIRE INS. CO. (No. 6083.) 
(Supreme Court of Montana. April 19, 1927. Rehearing Denied May 6, 1927.) 
255 Pacific Reporter 340. 

1. INSURANCE—INSURED’S REPRESENTATION THAT IT WAS OWNER 
OF PROPERTY SOL D UNDER ENFORCEABLE CONTRACT TO 
VENDEE IN POSSESSION AVOIDED FIRE POLICY (REV. CODES 
1921, §§ 8075, 8076). 

Fire insurance policyholder’s representation that it was unconditional and sole 
owner of real property which it. had sold by an enforceable contract with deed in 
escrow to vendee in possession was such violation of its terms as avoided the policy, 
under Rev. Codes 1921, § 8075, providing that insurance contract is void if the in- 
sured has no insurable interest, and section 8076, providing that an interest insured 
must exist when the insurance takes effect and when the loss occurs. 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 

2. INSURANCE—INSURANCE CONTRACTS ARE CONSTRUED LIBER- 
ALLY IN FAVOR OF INSURED. 

Contracts of insurance are to be most liberally costed in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—TERMS IN FIRE INSURANCE POLICY AND RIDER RE- 
SPECTING OWNERSHIP REFER TO DATE ON POLICY. 

Terms in fire insurance policy, respecting insured’s unconditional and sole owner- 
ship of the property, refer to the state of the title at the time of writing the policy 
or of the rider attached thereto reciting change of ownership. 

(For other cases, see Insurance, Dec. Dig., § 282[1].) 


4. INSURANCE—JUDGMENT DEBTOR HELD NOT “UNCONDITIONAL 
AND SOLE” OWNER WITHIN FIRE INSURANCE POLICY AFTER 
EXECUTION SALE AND DURING REDEMPTION PERIOD (REV. 
CODES 1921, §§ 9441, 9443). 

The judgment debtor was not the “unconditional and sole’ owner of real prop- 
erty within meaning of fire insurance policy issued after execution sale and before 
expiration of period of redemption, the purchaser at execution sale and holder of 
the sheriff’s certificate being the owner subject to the right of redemption under 
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Rev. Codes 1921, § 9441, providing that upon execution sale the purchaser acquires 
title of the judgment debtor, and section 9443, providing for redemption. 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 


6. INSURANCE—“*SOLE OWNERSHIP” OF INSURED WITHIN FIRE IN- 
SURANCE POLICY EXISTS WHEN NO OTHER PERSON HAS INTER- 
EST AS OWNER. 

Insured has “sole ownership,” within meaning of fire insurance policy, when no 
one other than the insured has any interest in the property as owner. 
(For other cases, see Insurance, Dec. Dig. § 282[1].) 


7. INSURANCE—“UNCONDITIONAL OWNERSHIP” OF INSURED WITH- 
IN FIRE INSURANCE POLICY EXISTS WHEN ESTATE IS NOT 
LIMITED BY CONDITION. 

Insured’s interest is “unconditional” within meaning of fire insurance policy, when 
the quality of the estate is not limited or affected by any condition. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

8. INSURANCE—“CHANGE OF INTEREST” TO AVOID FIRE POLICY IS 
ONE WHICH WOULD CAUSE LOSS TO FALL ON VENDEE. 

“Change of interest,” which, without consent of insurer, will avoid a fire insur- 
ance policy, is some change which would cause the loss to fall on the vendee, and does 
not relate to a grant by the insured of some right which does not change the party 
carrying the risk. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 


9. INSURANCE—EXECUTORY CONTRACT FOR SALE TO AVOID INSUR- 
ANCE POLICY ON GROUND THAT INSURED IS NOT OWNER MUST 
we LEGAL OR EQUITABLE TITLE AND RIGHT OF POSSES- 

ION. 

Executory contract for sale of real estate, in order to work a forfeiture of fire 
insurance policy held by the owner of legal title, on the ground that he is not the 
unconditional and sole owner, must be valid, unconditional, and enforceable, conveying 
to the purchaser a present legal or equitable title with right of possession. 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 


10. INSURANCE—VENDEE IN POSSESSION UNDER EXECUTORY CON- 
TRACT OF PURCHASE IS “ABSOLUTE OWNER” WITHIN INSUR- 
ANCE POLICY. 

Vendee in possession under an executory contract for the purchase of property 
is an absolute owner within meaning of insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 282[8].) 


Appeal from District Court, Casade County; Stephen J. Cowley, Judge. 

Action by the Libby Lumber Company against the Pacific States Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and remanded, 
with directions. 

Gus C. Moser, of Portland, Ore., and R. M. Armour and Charles Davidson, both 
of Great Falls, for appellant. 

R. J. Powell, of Minneapolis, Minn., and Hartman & Ford, of Great Falls, for 
respondent. 

Gaten, J. This action was instituted to recover upon a policy of fire insurance 
because of the destruction by fire of a certain mill and grain elevator building located 
in the town of Geraldine. Upon issue joined, the cause was tried to a jury and re- 
sulted in a verdict in favor of the plaintiff for the full sum of $3,000, the principal 
amount of the policy, together with interest at the rate of 8 per ‘cent. per annum 
from January 15, 1923, being 60 days after proofs of loss were finally submitted. 

he defendant has assigned 28 alleged errors committed by the court as reason 
for a reversal of the judgment. In order to dispose of the determinative questions 
presented, an understanding of the facts as disclosed by the record is necessary. The 
policy of insurance forming the basis of this action was written by the defendant com- 
pany on a standard form at the request of the Libby Lumber Company, by which the 
premium was paid, and as issued it purports by its terms to insure the Farmers’ 
Elevator & Milling Company, a corporation, “for the terms of one year from the 
1st day of December, 1921, at noon, to the Ist day of December, 1922 at noon, against 
all direct loss or damage by fire’ for the principal sum of $3,000 “on the frame 
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elevator and flour mill building situated on certain lots, particularly describing them. 
It is therein provided that “loss, if any, subject to all the terms and conditions of 
this policy, is.payable to Libby Lumber Company of Minneapolis, Minn.” Subse- 
quent to the issuance of such policy by the defendant company, on March 1, 1922, an 
indorsement or rider was attached thereto reading: 


“Owing to the fact that title has passed to the Libby Lumber Company within 
policy is hereby amended to read in favor of Libby Lumber Company as principal, 
and all loss payable and mortgage clauses are hereby eliminated. Otherwise to re- 
main as written.” 

This rider was made in consequence of the fact that on January 7, 1922, a 
sheriff’s deed to the property had been executed and delivered to the plaintiff. Among 
other conditions contained in the policy are the following: 


‘This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if * * * the interest of the insured be other than uncon- 
ditional and sole ownership; or if the subject of insurance be a building on ground 
not owned by the insured in fee simple; * * * or if any change, other than by the 
death of an insured, take place in the interest, title, or possession of the subject of 
insurance (except change of occupants without increase of hazard), whether by legal 
process or judgment or by voluntary act of the insured, or otherwise.” 


The property insured had for several years belonged to the Farmers’ Elevator & 
Milling Company. However, on November 18, 1920, a decree of forfeiture of a 
mechanic’s lien against it was by the court entered in favor of the Libby Lumber 
Company, and on December 20, 1920, the property was sold on execution by the sheriff 
to the Libby Lumber Company, and a sheriff’s certificate of sale was thereupon issued 
and delivered to the purchaser. The limitation of time for redemption before the 
purchaser was entitled to a sheriff's deed to the property did not expire until Decem- 
ber 20, 1921. On May 20, 1921, the Farmers’ Elevator & Milling Company by deed 
conveyed all of its title to the property to B. K. Johnson, trustee, “subject to all liens 
and incumbrances appearing of record.” B. K. Johnson was the cashier of the 
Montana State Bank of Geraldine, and, as trustee, since 1919 was in possession of 
the property representing the creditors of the Farmers’ Elevator & Milling Com- 
pany, including that bank, and also the stockholders of the elevator company. The 
Libby Lumber Company was a secured creditor of the elevator company and had been 
such since 1917, when its claim of lien was filed. During the entire period of time in- 
volved in this litigation Johnson was in possession of the property, and the Farmers’ 
Elevator Company was indebted to the Bank of Geraldine to the extent of $10,000 or 
$12,000. On December 30, 1921, the Libby Lumber Company entered into a written 
contract with the Montana State Bank of Geraldine, designated an “escrow agreement,” 
by the terms of which the Libby Lumber Company agreed to sell and the bank agreed 
to purchase the property at the stipulated price of $6,355.05. The sailent features of 
this contraet are as follows: The bank agreed to forthwith execute its certificate of 
deposit dated January 2, 1922, in favor of the Libby Lumber Company for the prin- 
cipal sum of $6,355.05, payable on Octcber 31, 1922, with interest at the rate of 6 per 
cent. per annum from January 1, 1922, until paid, which certificate of deposit was to be 
delivered to the Northwestern Naticnal Bank of Minneapolis, Minn., and “held by 
said bank in escrow for final delivery to said Libby Lumber Company on October 31, 
1922, unless cash is delivered on said day to said Libby Lumber Company in lieu 
thereof,” it being further agreed that the Libby Lumber Company should execute a 
quitclaim deed conveying its title to the property to the Montana State Bank of 
Geraldine, which deed was to be deposited with the Northwestern National EFank of 
Minneapolis, Minn., for final delivery to the Montana State Bank of Geraldine on 
Cciober 31, 1922, provided the certificate of deposit had been fully paid ‘with interest 
on tha: date. If the certificate of deposit was not paid in accordance with the agree- 
mea: on or before October 31, 1922, then it was specifically understood and agreed 
that the Libby Lumber Company should be entitled to have delivered to it by the escrow 
holder both the certificate of deposit and the deed, and that the certificate of deposit 
shoul! thereupon “become the absolute property of the Libby Lumber Company, which 
shail have the right to proceed for collection thereof as it may be advised.” The 
certificate of deposit and the deed referred to in this contract were executed at aout 
the date of the agreement and were deposited with the Northwestern National Bank 
of Minneapolis in accordance with the terms of the contract. 


It appears that this agreement was so executed by the Libby Lumber Company 
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with the Bank of Geraldine in order that the bank as a creditor of the Farmers’ 
Elevator Company might better protect itself from loss. The purpose was to give 
the bank time beyond the period of redemption to obtain title to the property upon 
payment to the Libby Lumber Company of the amount actually due it, admittedly 
greatly less than the real value of the property. And by virtue of this transaction the 
bank increased its recognized assets $10,000. The certificate of deposit so issued has 
not been paid, and, the escrow agreement not having been carried out by the Bank of 
Geraldine, both the deed and the certificate of deposit were delivered to the Libby 
Lumber Company and are now held by it. On August 23, 1922, the buildings on the 
property were totally destroyed by fire occasioning a loss conceded to be in excess of 
$17,000. It is the defendant’s contention that the agreement executed by. the Libby 
Lumber Company with the Montana State Bank of Geraldine constituted “an executory 
contract of sale, enforceable by either of the parties to the agreement”; that it is 
clearly a contract by the terms of which the lumber company agreed to sell and 
the bank agreed to buy “the property at an agreed price and on specific terms.” It is 
argued by it: That from the admitted facts it is clear that when the insurance policy 
was issued, on December 1, 1921, insuring the interest of Farmers’ Elevator & Milling 
Company as the sole and unconditional owner, said corporation had no interest what- 
ever in the property insured. The sheriff’s certificate of sale thereof had been issued 
December 20, 1920, and the time for redemption expired December 20, 1921, but even 
its right of redemption had been transferred to B. K. Johnson, trustee, on May 20, 
1921. Hence it not only was not the sole and unconditional owner of the property, 
but it did not have an insurable interest therein. The fact that a loss payable clause 
was attached to the policy in favor of Libby Lumber Company did not insure any 
interest of the Libby Lumber Company. It only insured whatever interest Farmers’ 
Elevator & Milling Company had in the property on December 1, 1921, and it had 
none. The loss payable clause in favor of Libby Lumber Company was therefore 
worthless, and the policy was void. On December 21, 1921, the period of redemption 
having expired, Libby Lumber Company became the sole and unconditional owner of 
the property, but it ceased to be such on December 30, 1921. That because the Libby 
Lumber Company was not the sole and unconditional owner of the property when the 
indorsement of March 1, 1922, was added to the policy, and because it failed to have 
described in the policy its insurable interest, the policy was still void on and after 
March 1, 1922, and at the time of the fire. There never was a time during the entire 
history of the policy, when it correctly described the insurable interest to be insured, 
and it was therefore void from its inception, and remained void at all times thereafter. 

The court construed the contract made by the Libby Lumber Company with the 
Montana State Bank of Geraldine for the sale of the property to amount to an 
option to purchase and nothing more, and so instructed the jury. 


[1] After a careful examination and consideration of the defendant’s numerous 
assignments of error, we are of opinion that the only question meriting consideration 
in disposition of this appeal is whether the execution of the so-called “escrow agree- 
ment” by the Libby Lumber Company for the sale of the property to the Montana 
State Bank of Geraldine constituted a violation of the terms and conditions of the 
policy respecting the ownership of the property insured, sufficient to discharge the 
defendant from liability. Confining ourselves to the language employed in the policy, 
the question is: Did the execution of such escrow agreement work a transfer of title 
to the property so that the interest of the insured therein can be said not to have 
been an “unconditional and sole ownership,” or bring about a change “in the interest, 
title; or possession” of the property insured? 


[2] We enter upon a consideration of the question, having in mind the elementary 
principles that “the sole object of insurance is the indemnity of the insured, and if 
he has no insurable interest the contract is void” (Section 8075, R. C. 1921); “an 
interest insured must exist when the insurance takes effect, and when the loss occurs” 
(Id. § 8076); and that contracts of insurance are to be most liberally construed in 
favor of the insured (Holter Lumber Co. v. Fireman’s Fund Insurance Co., 18 Mont. 
282, 45 P. 207; McAuley v. Casualty Co. of America, 39 Mont. 185, 102 P. 586). 
In the Holter Case above cited, Mr. Justice Hunt, speaking for the court, quotes 
approvingly the rule as stated by Judge May in his treatise on Insurance, § 175, as 
follows: 


“No rule in the interpretation of a policy is more fully established, or more im- 
perative and controlling, than that which declares that in all cases it must be liberally 
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construed in favor of the insured, so as not to defeat without a plain necessity his 
claim to the indemnity, which in making the insurance was his object to insure.” 

The author in further discussing the rule states that: 

“When the words are, without violence, susceptible of two interpretations, that 
which will sustain his claim and cover the loss must, in preference, be adopted.” Sec- 
tion 175. 

“Since the courts have generally been inclined to treat representations liberally for 
the benefit of insured, insurer has sought to strengthen its own position by including 
in the policy various phrases descriptive of the quantity and quality of ownership, the 
current standard form reciting that the policy shall be void if the interest of insured 
is not truly stated or is other than unconditional and sole ownership. Stipulations of 
this nature, although they have received uniformly a strict and technical construction, 
have been held reasonable and valid, and a breach thereof will void the policy ab initio, 
although insured had no knowledge of the conditions, or thought them immaterial. 
Where such conditions are contained in the policy, and there is no statement of the 
title or specific interest an acceptance of the policy amount to a representation by in- 
sured that his title or interest is that stated in the condition, and if his title or interest 
is substantially different, the insurance is voided.” 16 C. J. 170. 

[3] The terms used in the policy, respecting the insured’s “unconditional and sole 
ownership” of the property, can only have reference to the state of the title when the 
policy was written, or, as applied to the facts in this case, at the time the rider was 
attached to the policy on March 1, 1922. The language of the policy is that it “shall 
be void if the interest of the insured be other than unconditional and sole ownership.” 
And the rider by its terms clearly has reference to a present title status, for it reads, 
“owing to the fact that title has passed to the Libby Lumber Company.” Thus a 
change in the title to the property from what it was at the time the policy was written 
is acknowledged as a present fact. 

Quite generally the courts are in accord with this construction of the language 
employed in similar contracts; i. e., that they constitute representations in presenti. 
Collins v. London Assurance Co., 165 Pa. 298, 30 A. 924; Insurance Co. of North 
America v. O’Bannon, 109 Tex. 281, 206 S. W. 814, 1) A. L. R. 1407; Rosenstock v. 
Mississippi Home Insurance Co., 82 Miss. 674, 35 So. 309; Downs v. German Ins. 
Co., 6 Pennewill (Del.) 166, 67 A. 146; Fidelity-Phoenix Fire Insurance Co. v. O’Ban- 
non (Tex. Civ. App.) 178 S. W. 731; Cooley’s Briefs on Insurance, vol. 2, p. 1471. 

[4, 5] This being the proper interpretation to place on the language employed, it 
is clear that the Farmers’ Elevator Company as not the “unconditional and sole” 
owner of the property on December 1, 1921, when the policy was issued. As a result 
of the sheriff’s certificate of sale theretofore issued on December 20, 1920, the pur- 
chaser at the execution sale, Libby Lumber Company, was substituted for and acquired 
all of the right, title and interest of the judgment debtor to the property (section 944), 
R. C. 1921; Hamilton v. Hamilton, 51 Mont. 509, 154 P. 717; Banking Corporation 
v. Hein, 52 Mont. 233, 156 P. 1085; Power Merc. Co. v. Moore Merc. Co., 55 Mont. 
401, 177 P. 406; State ex rel. Hopkins v. Stephens, 63 Mont. 318, 206 P. 1094; Citizens’ 
National Bank v. Western L. & B. Co., 64 Mont. 40, 208 P. 893), subject to the 
statutory right of the judgment debtor or other redemptioner to redeem (section 
9443, R. C. 1921). After the issuance of the sheriff’s certificate of sale and during 
the lapse of the period of time allowed for redemption, Johnson’s possession of the 
ptcperty was merely that of a tenant at sufferance of the purchaser at the execution 
sale Power Merc. Co. v. Moore Merc. Co., supra; Citizens’ Nat. Bank v. Western 
L. & B. Co., sup.a. 

However, upon the issuance and delivery of the sheriff’s deed on January 7, 1922, 
Joknson, trustee, was entirely divested of title to the property and right of possession, 
and his continued possession subsequently could have been only as the representative of 
the Bank of Geraldine under the terms of the escrow agreement. His trusteeship of 
the property terminated after the sheriff’s sale thereof on execution, and his con- 
tinued possession after the date of the escrow agreement, December 30, 1921, neces- 
sarily must have been as the representative of the Bank of Geraldine, of which bank 
he was the cashier. Such being the respective rights of the parties, the question for 
determination is whether on March 1, 1922, the date the rider was attached to the 
policy, the Libby Lumber Company was the “unconditional and sole’ owner of the 
property, or had a change been brought about which divested it of “interest, title, or 
possession” of the property? It seems clear that it was not the sole and uncondi- 
tional owner of the property when the policy was originally issued, and that fact is 
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given recognition in the policy itself; however, the question is, was it the “uncondi- 
tional and sole” owner of the property when the rider was executed by the defendant 
company? Reluctant though we are to hold against the right of the insured to 
recover on the policy, we are constrained to hold that the Libby Lumber Company 
was not such owner, for by the terms of the escrow agreement with the Bank of 
Geraldine, dated December 30, 1921, it had made a sale of the property by an enforce- 
able executory contract of sale by which a change in title was effected. Under all of 
the authorities the determinative question is, upon whom would the loss fall in case 
of a fire before the expiration of the time fixed by the escrow contract for payment of 
the agreed purchase price? A reference to the provisions of that agreement solves 
the problem, and makes it clear that the Bank of Geraldine would be the loser. The 
Libby Lumber Company was given a complete and unconditional right to collect the 
agreed purchase price from the Bank of Geraldine, whatever might become of the 
property subsequent to the execution of the escrow agreement, and the Bank of 
Geraldine could have enforced specific performance of the contract. On October 31, 
1922, in the event the agreed purchase price was not fully paid, the certificate of 
deposit was by the escrow holder to be delivered to the Libby Lumber Company and 
become its “absolute property,” with right to “proceed for collection thereof.” 

“An alienation of insured property will end the policy as to the assured, if he 
retains no further interest in the property; but, if an interest is still retained, the policy, 
in the absence of special stipulations to the contrary, will cover and protect that in- 
terest, and dealings with the property not calculated to produce changes in ownership 
or supply a motive to destroy or weaken the interest of the insured will not ordinarily 
avoid the policy. * * * The forms of policies now in general use, however, provide that 
they shall become void on any change in title or interest. As special clauses against 
alienation or change of title in insurance policies operate by way of forfeiture, they are 
to be construed strictly; and the right to insist on such forfeiture is stricti juis, and 
liberal intendments and enlarged constructions will not be indulged in favor of such 
forfeitures. A condition that the policy shall be void if, without the consent in writ- 
ing of the insurer, the property shall be sold, is valid, but to avoid the policy the 
sale must be such as passes title to the property insured. Under a condition that the 
policy shall be void if any change other than by the death of the insured takes place 
in the ‘interest, title or possession of the subject of the insurance,’ the word ‘interest’ 
has the same meaning as in the legal phrase ‘right, title and -interest,’ and means a 
proprietary or insurable interest, and not a mere sentimental interest. Such condi- 
tion is not broken so long as the insured continues to be the sole owner of the property 
insured.” 14 R. C. L. pp. 1114, 1115. 

[6, 7] The clause as to sole and unconditional ownership contemplates a beneficial 
and practical ownership. Such ownership is in those on whom the loss would cer- 
tainly fall not as a matter of mere contract obligation, but as the result of real bona 
fide rights in the property. Insured’s ownership is “sole” when no one other than 
insured has any interest in the property as owner, and is “unconditional” when the 
quality of the estate is not limited or affected by any condition. Bacot v. Phoenix Ins. 
Co., 96 Miss. 223, 50 So. 729, 25 L. R. A. (N. S.) 1226, Ann. Cas. 1912B, 262; Roch- 
ester German Ins. Co. v. Schmidt, 162 F. 447, 89 C. C. A. 333, reversing (C. C.) 151 
F. 681; Cooley’s Briefs on Insurance, vol. 6, Supp. § 1371, p. 473. 

“Where a policy provides that it shall be void in case of a change of interest, 
title, or possession,, without the consent of the insurer, a change of interest avoids 
the policy as effectually as a change of title. The doctrine that there is no breach of 
the provision against change of title so long as the insured retains title has no applica- 
tion to the condition against a change of interest, since the term ‘interest’ embraces 
both legal and equitable rights, and if the insured parts with the absolute control and 
dominion over the property, without the consent of the insurer, the condition is 
violated. Such provision refers, however, to some change of interest which would 
make the loss fall upon some other person, so that the insured would lose his disposition 
to maintain and protect the property; it does not refer to a mere right which another 
party may acquire, which does not change the risk in case of loss, such as an option 
to purchase.” 14 Cal. Jur. § 75, p. 514. 

“The interest of a purchaser under an executory contract of sale is the sole 
and unconditional ownership, within the true meaning of the ordinary clause on 
that subject in insurance policies, because the vendor may compel the vendee to pay 
for the property and to suffer any loss that occurs. * * * A fortiori, one who has 
contracted to sell real estate to another who can enforce specific performance is not 
















































































































118 The Insurance Law Journal, Vol. 69 [July, 1927 





the unconditional and sole owner of the property, although the record title is still in 
his name.” 14 R. C. L. § 234, p. 1058. 

[8] The change of interest referred to in the policy, in view of the rules which 
frown upon forfeitures and require that insurance policies shall be strictly construed 
against the insurers, means some change which would cause the loss by fire to fall on 
the buyer, and does not relate to a grant by the insured of some right which does not 
change the party carrying the risk nor given the grantee more than a mere option to 
purchase the property. Mackintosh v. Insurance Co., 150 Cal. 440, 89 P. 102, 119 
Am. St. Rep. 234; House v. Insurance Co., 145 Iowa, 462, 121 N. W. 509; Terminal 
Ice & Power Co. v. American Fire Ins. Co., 196 Mo. App. 241 194 S. W. 722; Id. 
(Mo. App.) 187 S. W. 564. See, also, Terminal Ice & Power Co. v. Commercial 
Fire Ins. Co., 196 Mo. App. 516, 196 S. W. 408; Id. (Mo. App.) 187 S. W. 569. 

[9] The authorities appear to be in accord that, to work a forfeiture, there must 
be a completed and enforceable contract, valid and unconditional, conveying to the 
purchaser a present legal or equitable title, with legal right of possession. There is 
a marked reluctance on the part of the courts to enforce a forfeiture under such a 
policy provision, unless the contract claimed to have been breached is clearly a con- 
tract of sale, and not an option or a contract to sell, wholly free from doubtful con- 
struction. Such provision refers to some change of interest which makes the loss fall 
upon another person, so that the insured would lose his disposition to maintain and 
protect the property. It has no application to a mere right which another may acquire 
- purchase the property, which does not change the risk in case of loss. 14 Cal. Jur. 

os. 

[10] The rule is established by a long list of authorities that a vendee in possession 
under an executory contract for the purchase of property is considered as an absolute 
owner or an owner in fee. 1 and 2, Cooley’s Briefs on the Law of Insurance, p. 1354. 
Where, as in this case, the vendee is in possession under an executory contract armed 
with the right to go into a court of equity and obtain an absolute unconditional legal 
estate, on discharge of the quasi mortgage for the purchase money, he is an owner in 
fee simple. Thus, in Lingenfelter v. Phoenix Ins. Co., 19 Mo. App. 252, where, under 
a contract for the sale of land, the deed was deposited in escrow for the payment of 
the purchase money, and the vendee had been already placed in possession, the court 
held that the facts showed that he had at least a full equitable title, which would 
suj-port an action for a legal title. It was said, in Imperial Fire Ins. Co. v. Dun- 
ham, 117 Pa. 475, 12 A. 668, 2 Am. St. Rep. 686, that, even if the insured had made 
no payments on his contract, his title must be regarded as equivalent to a fee simple; 
the unpaid purchase money being treated merely as an incumbrance. 

{11] Differences and distinctions must be drawn between the sale of lands, an 
agreement to sell, and an option to purchase. In the case of Ide v. Leiser, 10 Mont. 
5, 24 P. 295, 24 Am. St. Rep. 17, this court said: 

“The first is the actual transfer of title from grantor to grantee, by appropriate 
instrument of conveyance. The second is a contract to be performed in the future, 
and, if fulfilled, results in a sale. It is a preliminary to a sale, and is not the sale. 
Breaches, rescission, or release may occur, by which the contemplated sale never takes 
place. The third, an option, originally, is neither a sale, nor an agreement to sell. It 
is simply a contract, by which the owner of property (real estate being the species we 
are now discussing) agrees with another person that he shall have the right to buy 
his property, at a fixed price, within a time certain. He does not sell his land; he 
does not then agree to sell it; but he does then sell something, viz., the right or privilege 
to buy at the election or option, of the other party. The second party gets in presenti, 
not lands, or an agreement that he shall have lands, but he does get something of 
value, that is the right to call for and receive lands if he elects. The owner parts 
with his right to sell his lands (except to the second party) for a limited period. 
The second party receives this right, or rather, from his point of view he receives the 
right to elect to buy. That which the second party receives is of value, and in times 
of rapid inflations of prices, perhaps of great value.” 

“*An option is a right acquired by contract to accept or reject a present offer 
within a limited or reasonable time in the future.’ 21 Am. & Eng. Ency. of T.aw (2d 
Ed.) 924; Ide v. Leiser, 10 Mont. 5, 24 P. 695, 24 Am. St. Rep. 17; Black v. Maddox, 
104 Ga. 157, 30 S. E. 723.” Snider v. Yarbrough, 43 Mont. 203, 207, 115 P. 411, 412. 

“And it is held that the interest of an owner of property which another holds 
under an option to purchase, which is irrevocable by the owner, but which the holder 
of the option has not bound himself to accept, and which he is free to abandon, is the 
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sole and unconditional ownership of the property within the proper interpretation of 
a clause on that subject in insurance policies, because the owner cannot compel the 
holder of the option to take the property or suffer the loss.” 27 R. C. L. p. 334, § 31. 

It is clear to us that the escrow agreement involved contains none of the elements 
of an option, but is, rather, an executory contract, enforceable by either of the parties ; 
and, considered as such, it necessarily effected a change in the “interest, title or posses- 
sion of the subject of insurance”; the escrow contract effected a sale of the Libby 
Lumber Company’s right, title, interest and possession of the property; and the deed in 
escrow under the language employed in the escrow agreement constituted merely an 
equitable. mortgage as security for the payment of the agreed purchase price by the 
Bank of Geraldine. The insured had effectually disposed of its interest in the property 
by virtue of the escrow agreement of December 30, 1921, prior to the execution of the 
rider to the policy dated March 1, 1922, and therefore the plaintiff cannot recover, as 
it was not possessed of an insurable interest in the property at the time of the execu- 
tion of the rider to the policy or at the time of the fire loss. The Libby Lumber 
Company may sue and obtain a judgment for the amount due on the certificate of 
deposit, and the financial loss incident to the fire necessarily falls upon the Bank of 
Geraldine. 

From that which has been stated relative to the law of the case applicable to the 
facts, it is clear that the plaintiff was the unconditional and sole owner of the prop- 
erty insured between December 20, 1920, the date it made purchase of the property 
at sale on execution, and December 30, 1921, the date it sold the property to the Bank 
of Geraldine, by virtue of the scrow contract. Therefore, when the rider was 
exeucted on March 1, 1922, and at the time of the fire, equitable title to and possession 
of the property were vested in the Bank of Geraldine. Clearly there was a breach 
of warranty such as to avoid liability on the policy. 

It must be held at the time of the execution of the rider to the policy the Libby 
Lumber Company was not, as it warranted by the acceptance of the policy, “uncon- 
ditional and sole” owner of the property insured, as a change of its title was effected 
by the escrow contract of December 30, 1921. 

Our views herein expressed dispose of the law of the case, and render unneces- 


sary a consideration of the defendant’s assignments of error presenting other ques- 
tions. For the reasons stated the judgment is reversed and the cause remanded to 
the district court of Cascade county, with directions to enter judgment in favor of 
the defendant for its costs. 

Reversed and remanded. 

Callaway, C. J., and Myers, Stark, and Matthews, JJ., concur. 


KAMILLE v. HOME FIRE & MARINE INS. CO. OF CALIFORNIA 
(Supreme Court Trial Term, New York County. June 17, 1925.) 
221 New York Supplement 38. 
INSURANCE—MAILING NOTICE OF CANCELLATION OF POLICY BY 

REGISTERED MAIL REQUIRING ADDRESSEE’S PERSONAL RE- 

CEIPT, NOT RECEIVED BY INSURED, HELD INEFFECTIVE. 

Notice of cancellation of automobile theft insurance policy, sent by registered 
mail in envelope on which was printed “Personal receipt of addressee required,” 
not actually received by insured, held ineffective to cancel policy because not mailed 
in manner authorized by cancellation clause of policy authorizing cancellation by 
giving insured five days’ written notice, mailed to insured’s address stated in policy. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 


Action by one Kamille against the Home Fire & Marine Insurance Company of 
California. Verdict directed for plaintiff. 

Manoney, J. Plaintiff claims $2,800 damages against defendant under a policy 
of theft insurance issued by defendant to plaintiff. Plaintiff’s automobile apparently 
was stolen on July 21, 1922, and notice thereof, followed by proof of loss, was duly 
given to the defendant. Defendant rejected plaintiff’s claim and disclaimed liability 
for loss on the ground that the said policy of insurance was canceled the month 
previous, viz., on June 27, 1922, by a notice of cancellation mailed, registered, June 
22, 1922. Defendant therefore claims that the policy was not in effect at the 
time of plaintiff’s loss, nor at the time of receipts by defendant of plaintiff's notice 
of loss. 

The facts in the case are stipulated, and there therefore is no question about 
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the facts. Defendant’s defense to the claim is based upon the cancellation clause 
of the policy, which provides as follows: 

“Cancellation—This policy shall be canceled at any time at the request of 
the assured, in which case the company shall, upon demand and surrender of this 
policy, refund the excess of paid premium above the customary short rate premium 
for the unexpired term. This policy may be canceled at any time by the company 
by giving to the assured five (5) days’ written notice of cancellation, with or 
without tender of the excess of paid premium, above the pro rata premium for 
the unexpired term, which excess, if any, shall be refunded on demand. Notice 
of cancellation shall state that said excess premium (if not tendered) will be 
refunded on demand. Notice of cancellation, mailed to the address of the assured 
stated in the policy, shall be a sufficient notice.” 

The cancellation clause is quoted on page 4 and at the top of page 5 of defendants’ 
brief. The plaintiff admits that on June 22, 1922, the defendant duly and properly 
mailed to the plaintiff at No. 1750 Fifty-Seventh street, borough of Brooklyn, a 
due notice of cancellation of said policy as provided for by the terms of said policy; 
said cancellation notice reading as follows: 

“Home Fire & Marine Insurance Company of California, 
“Automobile Branch, Eastern Department. 
“Notice of Cancellation. 

“Mr. Irvin L. Kamille, 1750 Fifty-Seventh Street, Brooklyn, N. Y.—Dear Sir: 
The Home Fire & Marine Insurance Company of California hereby gives you notice 
that its automobile policy No. 55858, issued through its New York City agency 
to Irvin L. Kamille on 1921 Lexington automobile, is hereby canceled in accordance 
with the printed conditions thereof, to take effect in five days after date of this 
notice, at which time all liability of said company thereunder will cease and terminate. 


The unearned premium due, if any, will be refunded on demand. Kindly return the 
policy to the address below. 


“Dated at New York City this 22d day of June, 1922. 
“Greene & Goetschius, Inc., General Agents, 
“83 Maiden Lane, N. Y. City, 


; “By ——————— Secretary. 
“By registered mail. D. M.” 


In the written stipulation, the plaintiff admits: 

“(5) That the said notice of cancellation, mailed as hereinbefore stated, reached 
the Brooklyn post office (as appears from the postmark thereon) on the 22d of June, 
1922; that the notations made by the United States postal authorities on the notice 
of cancellation herewith offered in evidence indicate that said notice was unclaimed 
by Kamille; that efforts were made to deliver said notice to Kamille by the postman, 
and that at least two’ notices were sent from the post office in Brooklyn to Kamille 
to claim the letter, failing in which the post office authorities returned the notice 
as unclaimed to the defendant, the said notice leaving Brooklyn on the 18th of 
July, and being received at the office of the defendant in the morning of the 19th 
of July.” 

The plaintiff, however, now claims that, in view of the fact that he never re- 
ceived any actual notice of cancellation, the policy was in full force and effect at 
the date of his loss and that he is therefore entitled to judgment. He further points 
out that upon the outside of the envelope which was addressed to him by the defend- 
ant, containing the notice of cancellation, the following printed notice appeared: 
“Personal receipt of addressee required”—and that by reason of the envelope con- 
taining such printed notice there never was mailed to plaintiff the notice of cancella- 
tion provided for in the policy. 

Plaintiff claims that the mode of mailing the notice was insufficient in that 
the postal carrier was obliged to return the original notice to defendant for failure 
to obtain the personal signature of the plaintiff, to whom the notice was addressed. 
It would appear to me that, but for the printed notice, viz., “Personal receipt of 
addressee required,” printed on the face of the envelope addressed to the plaintiff, 
defendant would be entitled to judgment. It does indeed seem, however, that the 
notice of cancellation did not permit or authorize the mailing of an envelope to the 
plaintiff bearing the written notice in question. Such written notice simply meant 
that, if the addressee was not present at the time the postman called, the envelope 
containing the notice of cancellation could not be left at plaintiff’s address. In this 
particular case, it is apparent that there exists no presumption of actual receipt 
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of the notice of cancellation by reason of the mailing of the letter in the manner 
above described. 

If the letter had been left at plaintiff’s address, the same might have been called 
for by the plaintiff at some time, or the letter might have been forwarded to him, where- 
ever he might reside. In other words the written notice in question appearing on 
the envelope provided for a delivery of the letter only in case the addressee was 
found to personally receipt for the same. I am of the opinion, therefore, that the 
notice of cancellation was not mailed in the manner required by the cancellation 
clause of the policy. 

For these reasons, a verdict is directed in favor of the plaintiff for the amount 
claimed and interest. 


MURRAY v. FIREMEN’S INS. CO. OF NEWARK, N. J. 
(Supreme Court of Oregon. March 29, 1927.) 
254 Pacific Reporter 817. 


3. INSURANCE—STATUTORY ATTORNEY’S FEE, RIGHT TO WHICH 
WAS IN ISSUE UNDER PLEADINGS, HELD RECOVERABLE, WHERE 
RIGHT MATURED BEFORE TRIAL, ALTHOUGH NOT MATURED ON 
COMMENCING SUIT (OR. L. § 6355). 

An instruction permitting plaintiff to recover attorney’s fee was proper, where peti- 
tion asked for fee and defendant waived advantage by answer putting it in issue, and 
more than eight months elapsed before trial, although right had not matured when 
petition was filed, under Or. L. § 6355, providing that plaintiff may recover attorney’s 
fee as part of judgment against insurer where settlement has not been made within 
eight months from proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


4. INSURANCE—PROPER PROCEDURE FOR POLICYHOLDER SEEKING 
ATTORNEY’S FEE ON ACTION COMMENCED BEFORE EIGHT 
MONTHS FROM PROOF OF LOSS IS TO FILE SUPPLEMENTAL COM- 
PLAINT (OR. L. § 6355). 

Proper procedure for recovery of attorney’s fee under Or. L. § 6355, providing 
therefor in suit on insurance policy where settlement has not been made within eight 
months, is, in case action is commenced before eight months expires, by supplemental 
complaint. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 


6. INSURANCE—PURPOSE OF STATUTE PROVIDING ATTORNEY’S FEE 
AGAINST INSURER DELAYING SETTLEMENT IS TO REQUIRE PAY- 
MENT FOR DELAY (OR. L. § 6355). 

The purpose of provision of Or. L. § 6355, for recovery of attorney’s fee by plaintiff 
in suit upon insurance policy in case settlement be not made within eight months from 
proof of loss, is not to postpone litigation, but to require company to pay reasonable 
attorney’s fee for unnecessary and wrongful delay. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Department 1. 

Appeal from Circuit Court, Multonomah County; Robert Tucker, Judge. 

Action by M. Murray against the Firemen’s Insurance Company of Newark, 
N. J., a corporation. From a judgment for plaintiff, defendant appeals. Affirmed. 

This appeal is from a judgment in favor of plaintiff for $2,000 on a fire insurance 
policy, $400 attorney’s fee, and costs and disbursements. The complaint is in the usual 
form, with additional allegations by way of estoppel on account of the policy having 
been drawn in favor of M. Murray & Co. instead of M. Murray. The policy covered 
the household goods of the plaintiff. The answer puts in issue substantially all the 
material allegations of the complaint, and as a further and separate defense alleges 
false representations on the part of the plaintiff regarding the kind and value of the 
goods destroyed by fire. In his proof of loss plaintiff submitted a schedule showing a 
value of $4,415, and thereafterwards submitted a further statement showing a valua- 
tion of $3,500 for the goods destroyed and lost by the fire. Defendant alleges that the 
goods lost in the fire did not exceed in value $750, and because of said alleged false 
representations defendant denies its liability in any sum. The reply puts in issue the 
affirmative allegations in the answer. Defendant appeals from the judgment based 
upon a verdict in favor of the plaintiff and assigns seven errors. The errors assigned 
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may be reduced to two, namely: Admission in evidence of a lace cover and lace table- 
cloth, and the giving of an instruction permitting the plaintiff to recover dn attorney’s 
fee in case the jury found in favor of the plaintiff. 

J. C. Veazie, of Portland (Veazie & Veazie, of Portland, on the brief), for 
appellant. 

A. M. Dibble, of Portland (Malarkey, Seabrook & Dibble, of Portland, on the 
brief), for respondent. 

CosHow, J. (after stating the facts as above). [1,2] The principal error relied 
upon by defendant is the admission in evidence of a lace cover and lace tablecloth. 
These articles were made in Syria, where the wife of the plaintiff was born. The two 
articles introduced over the objection of defendant belonged to the mother-in-law of 
plaintiff. The wife of plaintiff testified as a witness that the two articles, the cover 
and tablecloth belonging to her mother, were duplicates of the two articles owned by 
plaintiff and destroyed by the fire. The two articles so destroyed were given to 
plaintiff’s wife by her mother. Upon that showing, and for the purpose of better 
describing the articles and determining their value, the plaintiff was permitted over the 
objection of the defendant to exhibit the articles to the jury. The two articles were 
admissible for the purpose for which they were offered. It must be remembered that 
defendant contested the value of the goods destroyed by fire. These two particular 
articles were not such common or ordinary articles as could be found generally in the 
stores in this country. They were rare and difficult to describe. The testimony was to 
the effect that the two articles so exhibited were exactly like the two destroyed. The 
rule in such cases is stated thus: 

“In any case where the nature and properties of an article requires consideration 
by the jury, it is proper to submit a duplicate or facsimile conveying a correct im- 
pression.” 22 C. J. 768, § 868. Jones on Evidence (3d Ed.) §§ 393 and 399, notes 
27 and 28; Ahearn v. United States (C. C. A.) 158 F. 606; Bloch v. American Ins. 
Co., 132 Wis. 150, 112 N. W. 45; Gilbourne v. Oregon Short Line R. Co., 39 Utah, 
80, 114 P. 532; Friedman v. Breslin, 51 App. Div. 268, 65 N. Y. S. 5; Commonwealth 
v. Miller, 258 Pa. 226, 101 A. 1006; Berney v. Dinsmore et al., 141 Mass. 42, 5 N. E. 
273, 55 Am. Rep. 445. 

The court instructed the jury regarding the purpose for which the articles were 
introduced and directed the jury to limit consideration of the articles to that purpose. 
We must assume that the jury was composed of intelligent persons. We do not believe 
there was any misapprehension on the part of the jury from the introduction of those 
articles. The evidence disclosed that the two similar articles owned by the plaintiff 
were destroyed by fire. The production of the two articles introduced could not tend 
to prove the destruction of the other two. Inspection of the articles might help to 
enable the jury to determine the value of the articles burnt. 

[3] The other assigned error to be noticed is regarding attorney’s fee. This action 
was commenced less than eight months after presenting proof of the loss. The com- 
plaint contains these allegations: 

“More than sixty days have elapsed since the receipt by said defendant of said 
proof of loss, and said defendant has refused and still refuses and neglects to pay to 
said plaintiff any part of said amount due and owing under said policy. 

“Five hundred ($500.00) dollars is a reasonable sum to be allowed by the court 
as and for attorney’s fees for the prosecution of this action.” 

[4] Plaintiff's right to recover any attorney’s fee is statutory. Before plaintiff 
is entitled to recover attorney’s fee, he must bring himself within the terms of the 
statute. At the time the action was tried, more than eight months had elapsed since 
proof of loss had been made. At the time of the trial plaintiff was entitled to recover 
a reasonable attorney's fee, in case he was entitled to recover from the defendant. 
The defendant made no move to strike out the allegation regarding attorney’s fee, 
nor did it demur thereto. It answered by denying that any sum in excess of $200 
was a reasonable attorney’s fee. The right to recover attorney’s fee in this case 
matured after the commencement of the action. The claim for attorney’s fee should 
have been brought in by a supplemental complaint. Walker v. Fireman’s Fund Ins. 
Co., 114 Or. 545, 573, 234 P. 542. The section of the statute authorizing recovery 
of fee, so far as relevant here, is as follows: 

“Whenever any suit or action is brought in any courts of this state upon any 
policy of insurance of any kind or nature whatsoever, the plaintiff, in addition to the 
amount which he may recover, shall also be allowed and shall recover as part of said 
judgment such sum as the court or jury may adjudge to be reasonable as attorney’s 
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fees in said suit or action; provided, that settlement is not made within eight months 
from date proof of loss is filed with the company. * * * Or. L. § 6355. 

The instant case differs from the case last cited, in that in the case at bar plaintiff 
alleged in his complaint a reasonable attorney’s fee and demanded judgment therefor. 
The statute gives him that right, subject to be defeated by settlement within eight 
months from the time proof is filed with the company. In the Walker Case the plain- 
tiff did not demand attorney’s fee in his complaint, but sought to take advantage of 
this provision of the statute by amending his complaint at the time of the trial. This 
court held that not to be the proper way to introduce the issue of attorney’s fee. The 
amendment sought was new matter arising since the action was commenced. The 
proper procedure was to introduce that matter by a supplemental complaint. Under 
the statute we think it is permissible to anticipate the recovery of attorney’s fee upon 
the condition named in the statute. The defendant is not thereby injured in any way, 
nor is it prejudiced. It could have moved against the allegation and possibly com- 
pelled the plaintiff to have again introduced it by a supplemental complaint, in case 
defendant did not settle within the eighth month from the time proof was filed with 
it. But defendant did not do that. On the contrary, it joined issue upon that alle- 
gation. We think that defendant thereby waived any technical advantage it could 
have taken by moving against or demurring to the allegation for attorney’s fee. 
1 C. J. 107, 108, where it is written: 

“By the weight of authority, it is ground for abatement, that the action was pre- 
maturely brought, even though the right of action has matured before the trial, as, 
* * * where an action is brought before the happening of an event upon the hap- 
a of which the right to commence the action is to accrue; and in many other 
like cases.” 


[5, 6] The instant case is similar. The issue as to attorney’s fee was not mature 
at the time the action was commenced. As to that issue the action was prematurely 
brought. Facts “merely showing that the action was prematurely brought are not 
available as matter in bar, but the objection must be raised by plea or answer in abate- 
ment, unless it appears on the face of the declaration or complaint, when it is ground 
for demurrer.” 1 C. I. 109, note 3; Barnum v. Lockhart, 75 Or. 528, 541, 542, 146 P. 
975; McClung v. McPherson, 47 Or. 73, 85, 86, 81 P. 567, 82 P. 13. Defendant could 
have defeated the attorney’s fee by settling within eight months after receiving proof 
of loss. On the contrary, defendant strenuously resisted payment. The trial of the 
case in the circuit court consumed four days. The case was conducted with such 
ability on the part of the attorney and the presiding judge that notwithstanding the 
length of the trial only two alleged errors are assigned. The defendant continues to 
prosecute the action to this court on what seems to us trivial matters. We believe 
the intention of the Legislature would be defeated if we denied plaintiff attorney’s 
fee. Under the circumstances, plaintiff ought not to be made to wait the full period 
of eight months after filing proof while the defendant refuses to pay the loss or any 
part thereof on the ground that it is not liable. The provision allowing attorney’s fee 
was not intended to postpone litigation or defer recovery by an insured, but was 
intended to protect an insured who has suffered a loss from annoying and expensive 
litigation. By the complaint in the instant case the defendant had knowledge from the 
beginning that plaintiff was claiming an attorney’s fee. It knew that it could defeat 
that claim by settling with the plaintiff within eight months after the proof of loss 
was filed with it. Instead of doing that, it denied liability and has vigorously con- 
tested plaintiff’s right of recovery. The jury has finally, after a fair trial, found the 
defendant liable to the plaintiff in accordance with its contract of insurance. We be- 
lieve it to have been the intention of the Legislature by said section 6355, Or. L., to 
require the insurance company to pay a reasonable attorney’s fee for the unnecessary 
and wrongful delay in paying its just dues and additional expense caused plaintiff in 
prosecuting his claim. The jury’s verdict establishes defendant’s defense to be with- 
out merit. 

The judgment is affirmed. 

Rand, J., concurs. 

Burnett, C. J., and McBride, J., concur in result. 
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TREXLER LUMBER CO. v. ALLEMANNIA FIRE INS. CO. OF PITTS- 
BURGH. 
(Supreme Court of Pennsylvania. March 14, 1927.) 
136 Atlantic Reporter 856. 

1. INSURANCE—WHETHER DAMAGE TO INSURED’S BUILDING WAS 
CAUSED BY WINDSTORM WITHIN MEANING OF POLICY HELD 
FOR JURY. 

In suit on windstorm policy, whether damage to plaintiff’s buildings and lumber 
yard was caused by windsterm within meaning of policy or a snowstorm held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3. INSURANCE—“DIRECT” IN WINDSTORM POLICY, REFERRING TO 
CAUSE OF LOSS, MEANS IMMEDIATE OR APPROXIMATE. 

The word “direct,” as used in windstorm insurance policy in reference to the cause 
of damage, means immediate or approximate as distinguished from remote or incidental. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

4. INSURANCE—WIND MUST BE EFFICIENT CAUSE OF LOSS TO RE- 
COVER ON WINDSTORM POLICY. 

In suit on policy insuring against damages caused by wind, court properly in- 
structed jury that plaintiff must prove by weight of evidence that windstorm was 
the dominant and efficient of fall of sheds. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

5. INSURANCE—THAT SNOW PRESSURE CONTRIBUTED TO LOSS 
WOULD NOT DEFEAT RECOVERY UNDER WINDSTORM POLICY. 
In suit on windstorm policy, the court properly declined to instruct jury that, if 

snow pressure contributed in any degree to collapse of sheds, plaintiff could not 

recover. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

6. INSURANCE—INCIDENTAL PERIL, OUTSIDE POLICY, CONTRIB- 
UTING TO RISK INSURED AGAINST, WILL NOT DEFEAT RE- 
COVERY. 

Recovery may be had against insurer for loss, of which risk insured against was 
proximate cause, although a peril outside policy may have remotely or incidentally 
contributed thereto. 

(For other cases, see Insurance, Dec. Dig. § 427.) 


9. INSURANCE—DOUBT IN CONSTRUCTION OF INSURANCE POLICY 

SHOULD BE RESOLVED IN FAVOR OF ASSURED. 

Where there is doubt as to proper construction of a policy insuring against loss 
by wind, it should be resolved in favor of assured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

j Appeal from Court of Common Pleas, Lehigh County; Claude T. Reno, President 
udge. 

Action by the Trexler Lumber Company against the Allemannia Fire Insurance 
Company of Pittsburgh. From judgment for plaintiff, defendant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Kephart, and Schaffer,: JJ. 

Horace Michener Schell, of Philadelphia, and Aubrey, Steckel & Senger, of Allen- 
town, for appellant. 

Reuben J. Butz (of Butz & Rupp), of Allentown, for appellee. 

WALLING, J. This appeal by defendant is from judgment entered on a verdict for 
plaintiff in an action on a policy insuring against direct damage caused, inter alia, by 
windstorms. 

[1] An examination of the record discloses no reversible error. The policy cov- 
ered plaintiff’s lumber sheds, which extended 550 feet along the north side of Liberty 
street from Sixteenth to Seventeenth streets, Allentown, and extended northerly there- 
from 268 feet. They comprised practitcally four attached sheds, each covered by an 
oval roof, the top of the latter being 43 feet high near the west side and 34 feet near the 
east side. The sheds were of wood, supported by uprights resting on concrete piers, and 
partly inclosed by boards. There were many open spaces for the entrance of railroad 
cars, trucks, etc. In some other places it was sheeted near the top and open at the 
bottom. The sheds were intended for the storage of lumber and other like building 
material in large quantities. The territory to the north and west was largely open 
country, but it was somewhat built up to the east and south. On January 2, 1925, 
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during the life of the policy, the sheds fell and were destroyed. The policy expressly 
excluded loss caused by snowstorms, and the pivotal question at the trial was whether 
the fall of the sheds resulted from a windstorm or from a snowstorm, or snow pres- 
sure on the roofs. All agree it began snowing about 1 o'clock a. m. that day, and 
continued until about 3 o’clock p.m. Then there was a slight drizzle of rain or sleet 
for possibly 15 or 20 minutes. Later in the afternoon the wind arose, and plaintiff’s 
evidence tended to show blew from the west and north or northwest with such violence 
as to constitute a terrific windstorm and to blow down and destroy the sheds in the 
early evening. This contention was supported by much direct testimony of those out 
in the storm, and also by the circumstance that parts of the shed roofs and heavy 
pieces of lumber stored therein were found in both Liberty and Sixteenth streets, so 
as to temporarily obstruct traffic therein and necessitate roping off the streets. There 
was evidence that the same evening a roof was blown from another building in the 
neighborhood, where the wind carried heavy boards and roof material a con- 
siderable distance; also that live trees of considerable size were broken off above the 
ground. Further, there was the evidence of street car officials and employees of the 
state highway department that the wind was such as to cause the snow to drift into 
and fill up street railway tracks and public highways in and about Allentown almost 
as soon as opened. Others testified to so intense a wind that evening as to make facing 
it nearly impossible. In view of all this and other like evidence the trial judge could 
not say there was no windstorm in Allentown that night. 

True, evidence for the defense, including that of weather reports and weather 
observers, tended strongly to disprove plaintiff’s contention, but the credibility of the 
evidence was for the jury. That an expert witness, testifying from data observed by 
himself 60 miles away, and from reports of others, said there was no windstorm in 
Allentown that night, cannot, as a matter of law, overcome the positive evidence of 
numerous local witnesses to the contrary. The same is true as to the direction of the 
wind. Plaintiff’s witnesses said it was from the northwest, while those for defendant 
said it was from the northeast. If it blew down the sheds, it is not highly important 
from just which direction it came. That the lumber and roofing material seem 
to have been carried to the south and east would tend to corroborate plaintiff as to 
the direction of the wind. 

[2] It was defendant’s contention vhat snww pressure on the roofs caused the sheds 
to collapse, and their evidence tended to show a fall of some 20 inches of heavy snow 
during that day, and testimony is offered as to the enormous weight of this body of 
snow upon so large a surface. Here again there was a sharp conflict in the evidence; 
that for plaintiff indicating a fall of approximtely 16 inches of very light, fluffy 
snow, and that three-fourths thereof had blown away before the sheds fell. If that 
is true, and, in support of the verdict we must assume the truth of plaintiff’s evidence 
and every inference properly deducible therefrom, then there was an average depth 
of only about 4 inches of light snow on the shed roofs when they fell; which, of course, 
would be negligible. That the roofing material and other lumber landed in the streets 
might seem to indicate a windstorm rather than snow pressure as the cause of the 
collapse, while the drizzle of rain might seem to corroborate the defendant as to the 
snow being heavy. However, that was for the jury. 

[3-6] Under the terms of the policy defendant was liable only if the windstorm 
was the direct cause of the damages. The word “direct,” as there used, means “im- 
mediate,” or “approximate,” as distinguished from “remote” or “incidental.” See 
Western Assur. Co. v. Hann, 201 Ala. 376, 78 So. 232. In this connection the trial 
judge properly charged the jury, in effect, that, to recover, plaintiff must prove by the 
weight of the evidence that the windstorm was the dominant and efficient cause of the 
fall of the sheds, but declined to say that, if snow pressure contributed in any degree 
to such fall, there could be no recovery. In adjusting the liability of an insurance 
company, if the tisk insured against was the proximate cause of the loss, there can 
be a recovery, although a peril outside of the policy may have remotely or incidentally 
contributed thereto. Insurance Co. v. Transportation Co., 79 U. S. (12 Wall.) 194, 
20 L. Ed. 378. As stated in Hartford Steam Boiler I. & Ins. Co. v. Pabst Brewing 
Co. (C. C. A. Wis.) 201 F. 617: 

“In determining the cause of a loss for the purpose of fixing insurance liability, 
when concurring causes of the damage appear, the proximate cause to which the loss 
is to be attributed is the dominant, the efficient one that sets the other causes in oper- 
ation; and causes which are incidental are not proximate, though they may be nearer 
in time and place to the loss.” 

While the peril insured against must be the approximate cause of the loss, it need 
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not be the sole cause. For example, in the instant case, if the sheds were directly de- 
stroyed by the windstorm, that snow on the roofs may have remotely contributed to 
the result would not defeat plaintiff’s claim. In fact, under plaintiff’s evidence, it is 
not clear that snow pressure contributed, even remotely, to the result; but, conceding 
it did, that would not defeat plaintiff’s right of action. Where a windstorm, covered 
by the policy, was the efficient cause of the loss, the fact that other outside causes 
contributed thereto will not relieve the insurer. Jordan v. lowa Mutual Tornado Ins. 
Co., 151 Iowa, 73, 130 N. W. 177, Ann. Cas. 1913A, 266, and see Richelieu & O. Nav. 
Co. v. Boston Marine Ins. Co. (D. C. Mich.) 26 F. 596, 604 

While there was here a stubborn contest as to liability, there was none as to the 
amount thereof, or any question of apportionment between different companies or on 
account of different causes of loss, for at the inception of the trial there was an admis- 
sion of record “that the amount of the liability of defendant company is $6,250, if it is 
liable for any sum whatsoever,” for which sum the verdict was rendered. Moreover, 
there was no proof to warrant any apportionment or abatement of liability had the 
question been raised, for, under the evidence, defendant was either liable for the 
$6,250 or nothing. 

It was not a case where it was impossible to determine from which of concurrent 
causes the loss resulted, for plaintiff’s evidence pointed to the windstorm as the cause 
while that of defendant pointed to snow pressure. Such case can be properly deter- 
mined only by triers of the facts. 

[7, 8] It was not error to exclude defendant’s photographs of the locus in quo, 
taken five days after the collapse of the sheds, when meantime the debris had been 
removed from the streets and passageways, and the surroundings presented a changed 
appearance. In any event, the question of when photographs shall be received in evi- 
dence is largely for the discretion of the trial judge (Kaufman v. Nat. Lumber 7 
Co., 231 Pa. 642, 81 A. 53; Beardslee v. Columbia Township, 188 Pa. 496, 502, 41 A 
617, 68 Am. St. Rep. 883), and here we find no abuse thereof. 

[9] Were there any doubt as to the proper construction of the instant policy, 
which to our mind there is not, it should be resolved in favor of the assured. Norlund 
v. Reliance Ins. Co., 282 Pa. 389, 128 A. 93; Clum v. New Amsterdam Cas. Co., 281 
Pa. 464, 126 A. 810, 36 A. L. R. 1122; 1 Cooley on the Law of Insurance, p. 636; 
1 Joyce, Law of Insurance (2d Ed.) § 212. The case was well tried, and the evidence 
was ample to support the verdict. See Warmcastle v. Nat. Ins. Co., 210 Pa. 362, 59 
A. 1105. 

The judgment is affirmed. 





























































































































FORD et at. v. GEORGE WASHINGTON FIRE INS. CO. (No. 12161.) 
(Supreme Court of South Carolina. Feb. 24, 1927.) 
7 Southeastern Reporter 678. 

1. INSURANCE—PORTION OF APPRAISERS’ AWARD FINDING ACT- 
UAL VALUE OF BUILDING DESTROYED TO BE LESS THAN STIPU- 
LATED VALUE IN “FIXED VALUE” POLICY HELD SURPLUSAGE 
(CIV. CODE 1922, § 4095). 

Where appraisers found that value of building destroyed by fire was $4,000, as 
prescribed in “fixed value” policy, and that loss was two-thirds thereof, the further 
finding that the actual value of the building at the time of the fire was $3,000, and 
that loss was $2,000, held mere surplusage, in view of Civ. Code 1922, § 4095. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 


2. INSURANCE—INSURED UNDER FIXED VALUE POLICY AFTER TWO- 
THIRDS LOSS HELD ENTITLED TO TWO-THIRDS OF FIXED 
VALUE RATHER THAN OF ACTUAL VALUE, WHICH WAS LESS 
(CIV. CODE 1922, § 4095). 

Where insurance policy fixed value of building at $4,000 and appraisers found 
that it had been two-thirds destroyed by fire, insured was entitled to two-thirds of 
$4,000, notwithstanding appraisers also found that actual value of building at time 
of fire was but $3,000, the value stipulated in the policy being controlling, under Civ. 
Code 1922, § 4095. 

(For other cases, see Insurance, Dec. Dig. § 494.) 

Cothran, J., dissenting. 


j Appeal from Common Pleas Circuit Court of Anderson County; S. W. G. Shipp, 
udge. 
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Action by Mrs. Angie Ford and another against the George Washington Fire 
Insurance Comnany. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Thos. Allen, of Anderson, for appellant. 

A. H. Dagnall, of Anderson, for respondents. 

STABLER, J. This is an action on a fire insurance policy issued by the defendant on 
the house of the plaintiff Mrs. Ford; H. G. Anderson, the other plaintiff, is a mort- 
gagee, to whom the loss was payable. The policy was issued on November 3, 1924, to 
continue in force for one year. The agreed (in the policy) value of the house was 
$4,000, and the amount of insurance $3,000. On May 26, 1925, the house was partially 
destroyed by fire. An appraisal was had, and the umpire and appraisers, on June 26, 
1925, filed an award in the following language: 


“We find the value of the building as per policy $4,000, and the loss by fire two- 
thirds thereof, making the loss $2,666.66. (We further find that the actual value of 
the building at the time of the fire to be $3,000, and the loss $2,000.)” 

The plaintiffs contended that, as the value of the building was agreed in the policy 
to be $4,000, they were entitled to two-thirds of $4,000, or $2,666.66. The defendant 
contended that, as the actual value of the building at the time of the fire was $3,000, 
and the actual loss $2,000, its liability should not be more than two-thirds of $3,000, 
or $2,000, and upon its refusal to pay a larger sum than that the plaintiffs brought 
this action. 

Jury trial was waived and the case submitted to his honor, Judge Shipp, on an 
agreed statement of fact, which contained the appraisers’ award already set forth, and 
also the following paragraph: 

“(3) It is further admitted that the actual value of the building so insured imme- 
diately prior to the fire was the sum of $3,000; that the actual loss and damage thereto 
caused by the fire was the sum of $2,000; that the fractional damage to said building 
by fire was two-thirds of the value thereof at the time of the fire; and that said build- 
ing at the time that the insurance was issued was worth $3,000, no material depre- 
ciation having occurred from date of insurance to time of fire.” 


Judge Shipp gave judgment for the plaintiffs for the full amount contended for 
by them. 

r From the decree of Judge Shipp. the defendant appeals, the sole issue being 
whether the defendant’s liability amounts to $2,000, or to $2,666.66. 

The question to be decided involves the construction of section 4095, 3 Code 1922, 
in a case where there has been a partial loss by fire under a “fixed value” policy. 

The pertinent portion of the section is as follows: 

“No fire insurance company or individuals writing fire insurance policies, doing 
business in this state, shall issue policies for more than the value to be stated in the 
policy, the amount of the value of the property to be insured, and the amount of 
insurance to be fixed by insurer and insured at or before the time of issuing said 
policies, and in case of total loss by fire, the insured shall be entitled to recover the 
full amount of insurance and a proportionate amount in case of partial loss.” 


The case of Aiken v. Home Insurance Co., reported in 137 S. C. 248, 134 S. E. 
870, is the latest utterance of this court upon this subject. That was a case 
where the total value of the building fixed in the policy was $12,000, and the total 
insurance was $8,000, $1,000 of which was with the defendant company. The property 
was partially destroyed by fire. The question of the amount of loss sustained was 
submitted to appraisers, the majority of whom made an award fixing the sound value 
of the property at $10,500, and the loss at $6,650. The defendant claimed that its 
liability was limited to one-eighth of the amount of the loss as fixed by the appraisers. 
The plaintiff claimed that the terms of the policy prevailed as to the value of the 
property, and an action was brought for the whole amount of the insurance. On trial 
of the case, the presiding judge directed a verdict for the plaintiff against the com- 
pany in the sum of $1,000, the full amount of the policy. On appeal this court held, 
as to cases where claims are made for insurance on property partially destroyed by 
fire, (1) that an agreement to submit to an award is an agreement to submit to an 
award in accordance with the statute; (2) that the value of the building, being fixed 
in the policy, is not involved in the question submitted to be passed upon by the ap- 
praisers; (3) that the appraisal and award is not binding upon the insured, where the 
appraisers attempt to fix a different value for the property than that agreed upon in 
the policy; and (4) that the finding of the appraisers as to the sound value of the 
property should be discarded as surplusage. 
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[1, 2] Under the authority of the Aiken Case, we conclude that the following 
statement in the award in the present case must be rejected as surplusage: 

“We further find that the actual value of the building at the time of the fire to 
be $3,000, and the loss $2,000.” . 

Hence the only portion of the award having any legal effect was that portion which 
found the value of the building, as fixed in the policy, to be $4,000, and the loss to be 
two-thirds thereof, or $2,666.66. 


The applicability to the present case of the principle advanced in the Aiken Case, 
that the value fixed in the policy must govern in case of partial loss, is not affected by 
the circumstance that the respondent, as shown in the statement of fact, agreed that 
the actual (or sound) value of the building was $3,000, and the actual loss, $2,000. 

The respondent has duly maintained, throughout this case, that the actual value 
of the building has nothing to do with the question at issue; that the conceded actual 
loss of $2,000 is nothing more than the result of, and is found by, applying to the 
actual or sound value the finding of the appraisers that the fractional damage to the 
building was two-thirds of its value; and that the agreement relating to actual value 
and actual loss does not mean that the respondent admits that, under the policy and 
the ward of appraisers, she is not entitled to more than $2,000. Nor does she concede 
that to take two-thirds of the sound volue of the building in determining the loss is 
the correct and legal way to arrive at the amount which she is entitled to recover 
under the policy. 

We agree with this contention. The value of the building was agreed to by the 
parties when the policy was issued as $4,000, and the respondent paid the premium 
based upon such agreed value. The appraisers found the loss to the plaintiff by fire 
to be two-thirds of such value, or the total sum of $2,666.66. Neither the appraisers 
nor any one of the parties to the policy could change this value. It is a part of the 
contract, and, in the absence of fraud, both parties are bound by it. 


The facts of actual (or sound) value and actual loss, determined in relation to 
such sound value, have no greater weight when conceded by the respondent than they 
would have had if established in any judicial manner; and no matter how established, 
they could not fix the value of the building for purposes of settlement of any loss 
under the policy, as that would be contrary to the statute; and, as the agreed value 
must be accepted whether it is the actual value or not, it follows that the amount 
of any partial loss must necessarily be determined by reference, not to the actual or 
sound value, but to the agreed value as fixed in the policy. 

All exceptions are overruled, and judgment affirmed. 

Watts, C. J., Blease, J.. and Ramage, A. A. J., concur. 

Cothran, J., dissents. 


CoTHRAN, J. (dissenting). Two quite divergent opinions have been entertained by 
the members of this court in reference to the construction of section 4095, vol. 3, Code 
1922. The majority have held, in the cases of Parnell v. Ins. Co., 126 S. C. 198, 119 
S. E. 191, 32 A. L. R. 648, Columbia Co. v. Ins. Co., 132 S. C. 427, 128 S. E. 865, and 
Aiken v. Ins. Co., 137 S. C. 248, 134 S. E. 870, that, in the event of partial loss, the 
insured is entitled to the full amount of his actual loss, if within the amount of his 
insurance, construing the contract as one of strict indemnity; the minority have con- 
tended that the insured is entitled to such a ratio of the amount of his insurance as 
the sound value (not the agreed valuation) bears to the actual loss, construing the 
contract as a valued policy. : 

The opinion of Mr. Justice Stabler adopts neither of these constructions, but in- 
sists that the insured is entitled to such a ratio of the agreed valuation as the agreed 
valuation bears to the actual loss, expressed in terms of the agreed valuation. 

In the Parnell Case the elements were: 


PRR WATURUO os Sse te sins ee aeeided eave oue $6,000 
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Actual loss 
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The application of what I may denominate the majority rule entitled the insured 
to $3,000, the amount of his actual loss, within the amount of the insurance, $4,000. 
The application of what I may denominate the minority contention would have en- 
titled the insured to the same amount: 4,000 :3,000: :4,000 :X =$3,000. (I confess to 
an error in the statement of the proportion in my dissenting opinion: 6,000:3,000:: 
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— It should have been as above stated: 4,000:3,000::4,000:X — 
$3, 

The application of the rule suggested in the opinion of Justice Stabler would have 
entitled the insured to $4,500, limited, of course, to the amount of insurance $4,000; 
4,000 :3,000 : :6,000 :X = $4, 500; or, which attains the same result: 6,000 :4,500 : :6,000: 
x= $4, 500; that is, sound value or agreed valuation is to the actual loss, or actual loss 
expressed in terms of the agreed valuation, as the agreed valuation is to the amount re- 
coverable, an excess of $1,000 over the amount recoverable under either of the other 
two constructions; that amount being also in excess of the amount of actual loss, 
$3,000, and allowing the insured as much for a partial loss as if the building had been 
a total loss. 

In the case at bar, the elements are: 


Agreed valuation 
Sound value 
Actual loss 


The application of the majority rule would entitle the insured to $2,000, the 
amount of his actual loss, within the amount of the insurance, $3,000. The application 
of the minority contention would entitle the insured to exactly the same amount: 
3 :000 :2,000 : :3,000 :X = $2,000; that is, sound value is to actual loss as the amount 
of insurance is to the amount recoverable. 

The application of the rule suggested in the opinion of Justice Stabler would en- 
title the insured to $2,666.66: 3,000 :2,000 : :4,000 :X = $2,666.66; or, which attains the 
same result: 4,000 :2,666.66 : :4,000 :X = $2,666.66; that is, sound value or agreed valu- 
ation is to actual loss, or actual loss expressed in terms of the agreed valuation, as 
the agreed valuation is to the amount recoverable; an excess of $666.66 over the 
amount recoverable under either of the other two constructions, and that amount in 
excess of his admittedly actual loss. 

In the Columbia Real Estate Co. Case the elements were (using round figures): 

Agreed valuation 
Sound value 
Actual loss 


The application of the majority rule entitled the insured to his actual loss up to 
the amount of the insurance, $7,500. (The actual loss was $12,500, but recovery, of 
course, was limited to the amount of the insurance.) The application of the minority 
contention would have entitled the insured to: 25,000 :12,500: :7,500 :X = $3,750; that 
is, sound value is to actual loss as the amount of insurance is to the amount re- 
coverable. 

The application of the rule suggested in the opinion of Justice Stabler would have 
entitled the insured to $4,500: 25,000 :12,500 : :9,000 :X = $4,500; or, which attains the 
same result: 9,000 :4,500: :9,000 :X = $4,500; that is, sound value or agreed valuation 
is to actual loss or actual loss expressed in terms of the agreed valuation as the agreed 
valuation is to the amount recoverable, a deficiency of $3,000 in the amount recover- 
able under the majority rule, and an excess of $750 over the amount recoverable under 
the minority contention. The second term in the second proportion represents the 
actual loss, $12,500, expressed in terms of the agreed valuation, nine twenty-fifths of 
a dollar. If it should not be thus reduced and the rule suggested by Justice Stabler 
should be strictly followed, the proportion would appear in this abnormal shape: 
9,000 :12,500 : 9,000 :X = $12 

In the Aiken Case, the elements were: 

Agreed value 

Sound value 

Actual loss 

Amount of insurance 

The application of the majority rule entitled ad insured to $8,500, her actual loss, 
limited, of course, by the amount of insurance, $8,000. 

The application of the minority contention would have entitled the insured to 
$6,476.19: 10,500 :8,500 : :8,000 :X = $6,476.19; that is, sound value is to actual loss as 
the amount of insurance is to the amount recoverable. 

The application of the rule suggested in the opinion of Justice Stabler would have 
entitled the insured to $9,714.28: 10,500 :8,500 : :12,000 :X = $9,714.28; or, what attains 
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the same result: 12,000 :9,714.28 : :12,000 :X = $9,714.28; that is, sound value or agreed 
valuation is to actual loss or actual loss expressed in terms of the agreed valuation as 
the agreed valuation is to the amount recoverable, an excess of $1,200 over the amount 
recoverable under the majority rule, and of $3,200 over the amount recoverable under 
the minority contention. The second term in the second proportion represents the 
actual loss, $8,500, expressed in terms of the agreed valuation, $1.142857 per dollar. If 
it should not be thus increased and the rule suggested by Justice Stabler should be 
strictly followed, the proportion would appear in this form: 12,000:8,500: :12.000:X = 
$8,500; $500 more than the insurance, and, as in the other proportion, permitting the 
recovery of as much for a partial loss as for a total loss. 

In my opinion, as stated, this court should adopt either the indemnity rule or the 
valued policy rule and stick to it in all cases. It happens in some instances, as in the 
Columbia Case, that the actual loss exceeds the agreed valuation; there the actual loss 
was $12,500 and the agreed valuation was only $9,000, the amount of insurance being 
$7,500. In that case the majority rule of indemnity was more favorable to the insured, 
for under its application the insured was allowed to recover the full amount of his in- 
surance, as much as he would have recovered if the loss had been total, an obvious in- 
congruity, as I construed it, in the face of the statute which limited him to a propor- 
tionate amount of the insurance. If that rule should be applied to the case at bar, the 
insured could receive not more than $2,000, his actual loss; and yet, where the loss 
exceeds the valuation, the majority rule is applied, giving the insured the full amount 
of his actual loss, while where conditions are reversed and the loss is Jess than the 
valuation, the indemnity rule is disregarded and the valued policy rule is applied in 
such a way as to give the insured $666.66 more than his actual loss. 

Mr. Justice Stabler sustains the contention of the insured that the actual value of 
the building at the time of the fire, found by the appraisers to have been $3,000 and 
agreed to by counsel for the insured in the stipulation, and the actual loss, similarly 
fixed at $2,000, have nothing to do with the case, and eliminates them from considera- 
tion. 

I think that the report of the appraisers displays a wonderfully accurate concep- 
tion. They say: 

“We find the value of the building as per policy (that is, the agreed valuation) 
$4,000, and the loss by fire two-thirds thereof, making the loss $2,666.66. We further 
find that the actual value of the building at the time of the fire to be $3,000, and the 
loss, $2,000.” 

It is manifest that if the sound value of the building was $3,000, and the agreed 
valuation was $4,000, every dollar of the $3,000 building was, by agreement, valued at 
$1.3314; hence in stating the amount of the actual loss, $2,000, in conformity with the 
agreed valuation, the actual loss must be placed at 2,000 X $1.3314 = $2,666.66. 

Now, in determining the ratio between the value of the building and the loss, it 
is immaterial whether the sound value be compared with the actual loss, or the agreed 
valuation be compared with the actual loss, stated in terms of the agreed valuation, 
thus: 3,000 : 2,000 — .6624; 4,000 : 2,666.66 = .66%. 

In either case, the loss is shown to have been two-thirds. 

The finding of the appraisers and the stipulation of counsel that the sound value 
of the building was $3,000, and the actual loss, $2,000, cannot be eliminated without 
destroying the conclusive evidence that the appraisers, in stating previously that the 
loss was $2,666.66, meant to convert what they found the actual loss to have been, 


2,000, into terms of the agreed valuation, and not as a flat finding that that was the 
amount of the actual- loss. 


The statute provides: 


“In case of total loss by fire, the insured shall be entitled to recover the full amount 
of insurance, and a proportionate amount (of the insurance) in case of partial loss.” 

In other words, if the loss should be 100 per cent. of the building, the insured 
should recover 100 per cent. of the insurance, regardless of the actual value of the 
building; if the loss should be partial, he should recover such percentage of the insur- 
ance as is the ratio between either the actual value and the actual loss, or between the 
agreed valuation and the actual loss expressed in terms of the agreed valuation. It 
cannot mean anything else. 

Instead of following this, to me, perfectly plain mandate, Justice Stabler has found 
the ratio between the agreed valuation and the actual loss expressed in terms of the 
agreed valuation, and calculated that percentage upon the agreed valuation, when the 
statutes requires it to be calculated upon the amount of the insurance. 
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The matter is sufficiently confused without the adoption of a formula differing 
materially from the majority rule and the minority contention. 

I think that it is unfortunate that the law was enacted as it is. It is exceedingly 
questionable whether a valued policy responds to the anticipated benefits, but that 
is a legislative and not a judicial matter. I may say, however, that if the policy of the 
state should continue in favor of a valued policy law, instead of the present limitation 
as to recovery in case of partial loss, it could readily be amended by providing that 
the insured should recover the full amount of his loss up to the amount of insurance 
and not limit him as the statute does to a proportionate amount. 

I think, therefore, that the judgment of this court should be that the judgment 
of the circuit court be reversed, unless within 10 days after the filing of the remittitur 
the plaintiff remit upon the record all of the judgment in excess of $2,000, with in- 
terest; in that event, that the judgment so reduced be affirmed. 


LUMBERMEN’S INDEMNITY EXCHANGE v. HERRICK. (No. 20383.) 
(Supreme Court of Washington. April 22, 1927.) 
255 Pacific Reporter, 664. 

1. INSURANCE—WITHDRAWING MEMBER OF MUTUAL FIRE INSUR- 
ANCE ASSOCIATION HELD LIABLE AS INSURER FOR PROPOR- 
TIONATE SHARE OF FIRE LOSSES, REGARDLESS OF WHEN POLI- 
ers COVERING LOSSES ISSUED (LAWS 1903, pp. 146, 147, 150, §§ 1, 
, 10). 

Member of mutual fire insurance association, incorporated under Laws 1903, 

p. 146, held also an insurer of other members and as such was liable to association 

for his proportionate share of all fire loss liability incurred by association while his 

policies were in force, regardless of when policies covering such losses were issued, 
and this liability continued until paid after he withdrew from membership by giving 

notice required by section 5, in view of sections 1 and 10. 

(For other cases, see Insurance, Dec. Dig. § 192[2].) 


2. INSURANCE—MUTUAL FIRE INSURANCE ASSOCIATION, AND NOT 
ITS ATTORNEY IN FACT, HELD ENTITLED TO SUE FOR MEM- 
BER’S SHARE OF LOSSES (LAWS 1903, p. 146). 

Where mutual fire insurance association, incorporated under Laws, 1903, p. 146, 
carried on its business through underwriter as general agent, authorized by power of 
attorney to receive members and issue policies, held that association, and not general 
agent, was real party in interest and entitled to sue member for his proportionate 
share of fire loss liability incurred by association on other policies, though member’s 
application was made to general agent as attorney in fact for association, and not in 
terms to association. 

(For other cases, see Insurance, Dec. Dig. § 197[1].) 

Department 2. 

Appeal from Superior Court, Spokane County; Witt, Judge. 

Action by the Lumbermen’s Indemnity Exchange against Fred Herrick. Judg- 
ment for plaintiff and defendant appeals. Affirmed. 

G. M. Ferris, of Spokane, and C. H. Potts, of Coeur d’Alene, Idaho, for appellant. 

Kerr, McCord & Ivey, of Seattle, and Graves, Kizer & Graves, of Spokane, for 
respondent. 

Parker, J. [1] The plaintiff, Lumbermen’s Indemnity Exchange, a domestic 
mutual fire insurance association, duly incorporated under the laws of this state, seeks 
recovery of an amount claimed to be due it from the defendant, Herrick, as one of 
its members, to aid in its reinbursement for fire loss liabilities incurred in favor of 
and paid to certain of its other members while he was such member of the associa- 
tion. A trial of the action on the merits in the superior court for Spokane County, 
sitting without a jury, resulted in findings and judgment awarding recovery to the 
plaintiff, from which the defendant has appealed to this court. 

The association is incorporated and exercises its corporate powers under chapter 
97 of the Laws of 1903, which, in so far as we need here notice its language, reads 
as follows: 

“Section 1. Any ten or more persons, residents of this state, who may desire 
to form a company or association for the purpose of mutual protection of the mem- 
bers thereof against loss by fire, shall make and subscribe written articles of incor- 
poration in triplicate, and acknowledge the same before any officer authorized to 
take the acknowledgments of deeds. * * * Upon filing of said articles with the in- 
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surance commissioner of this state, together with a statement certified under the 
oath of its president and secretary showing the amount of insurance and the num- 
ber if risks pledged upon its books, and that it, has otherwise complied with the pro- 
visions of this statute, then the insurance commissioner shall grant such company or 
association a certificate of authority to do business. * * * The trustees of any such 
company shall adopt such by-laws as they may deem proper for the government of 
its officers and the conduct of its affairs, and said by-laws shall also provide for the 
liability of its members for the payment of losses and expenses: Provided, that such 
liability shall not be less than a sum equal to one annual premium nor more than 
a sum equal to five times the amount of one annual premium, and such liability when 
so determined by the by-laws shall be the entire liability of each member.” 

“Sec. 5. Any member of such company or association may withdraw and be 
released from all liability as a member, by surrendering his policy of insurance in 
such company or association, and by giving five days’ notice in writing of his inten- 
tion to withdraw, and paying all dues and assessments due or pending at the time of 
his withdrawal; but the liability of members for their pro rata share of the losses 
of such company or association shall not cease until the foregoing conditions have 
been complied with.” 

“Sec. 10. All assessments levied shall be at the rate of fifteen per cent. of 
the amount of the annual premium charged by stock insurance companies, as set forth 
in rate book No. 4 of the issue of 1900, or the special rate books used by said stock 
companies: Provided, any association or company operating under the provisions 
of this act may, in the discretion of its trustees, accept cash premiums, for the term 
of the policy in lieu of assessments levied upon its members.” 

The De Veuve-Burns Underwriting Company, a corporation, was at all times in 
question the general agent of the association with power to receive members into 
the association and to issue its policies, being so authorized by power of attorney. 
On January 28, 1924, Herrick, seeking to become a member of the association, made 
application therefor to the De Veuve-Burns Underwriting Company, in that behalf, 
signing a paper in form as signed by all other applicants for membership. That paper 
is lengthy, and in its recitals contains much which we regard of no consequence in 
our present inquiry. It is a somewhat involved document. However, its purpose is 
plainly evidenced by its heading and opening paragraph, reading as follows: 

“Lumbermen’s Indemnity Exchange. Subscriber’s Appointment. 

“The undersigned, as a subscriber at Lumbermen’s Indemnity Exchange, of 
Seattle, Wash., with a view of escaping the burden of excessive insurance rates and 
of effecting adequate protection against loss by fire or other casualty, desires, with 
other subscribers, to obtain such indemnity by the exchange of private contracts.” 

This is followed by language authorizing the De Veuve-Burns Underwriting 
Company to effect insurance in the association for Herrick; it being treated and 
referred to as a power of attorney given by Herrick to the De Veuve-Burns Un- 
derwriting Company in that behalf. Accordingly, on February 18, 1924, the De 
Veuve-Burns Underwriting Company, as attorney in fact for the association, issued 
to Herrick three insurance policies, insuring him against loss by fire damage to his 
sawmill plant and lumber, for the period of one year expiring February 18, 1925. 
One of these policies was for $40,000, reciting “the deposit of $956 premium;” 
another was for $20,000, reciting “the deposit of $350 premium;” and another was 
for $10,000, reciting “the deposit of $175 premium.” These recitals manifestly mean 
that these deposits were to be treated as a credit to Herrick as an insurer, he being 
an insurer as well as an insured, as were all others members. These policies issued 
to Herrick, as all other policies of the association, contain the following stipulation: 

“Each subscriber and underwriter, including the assured hereunder, agrees that 
there is assumed by such subscriber or underwriter, as if a separate policy was issued 
therefor, a sum which is the same proportion of the aggregate liability hereunder 
as each subscriber’s premium deposit bears to the aggregate of all the subscribers’ 
premium deposits under all policies in effect at the time of any loss.” 

On October 9, 1924, in compliance with section 5 of the law above quoted, 
Herrick gave to the association due notice of his intention to withdraw as a member, 
and requested cancellation of his three policies as of that date. Thereupon the 
three policies were surrendered and accordingly canceled. This action was thereafter 
commenced by the association seeking recovery from Herrick, claiming him to be 
liable to the association, in a sum in excess of his premium deposits above noticed, 
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for fire loss liabilities incurred and paid by the association to other members while 
he was a member, that is, while his policies were in force. The association was by 
the judgment awarded recovery against Herrick substantially as prayed for. 


The principal contention here made in behalf of Herrick, as we understand 
his counsel, is, in substance, that he is not liable as one of the mutual insurers for 
losses incurring under policies of insurance which were issued prior to his becoming 
a member of the association. This contention seems to be rested upon certain claimed 
enumerated powers and restrictions in the so-called power of attorney, by which 
Herrick applied to the De Veuve-Burns Underwriting Company for membership 
and insurance in the association. Counsel for Herrick did not point out at all to 
our satisfaction any language in this so-called power of attorney having the effect 
claimed by them. To our minds, this document, in its substance, amounts to nothing 
more than an application by Herrick to the De Veuve-Burns Underwriting Company 
as the association’s general agent, for membership and insurance therein on the part 
of Herrick, to the end that he have all the privileges, and in connection therewith 
assume all the liabilities, of both insured and insurer, under the mutual plan of the 
association’s insurance business. The concluding language of the above quotation 
from the policies of the association, read in the light of the law and the whole plan 
of insurance being conducted, it seems to us, renders it plain that each insured 
member also becomes an insurer, and as such liable to respond to the association in 
aid of the payment of all fire loss liabilities incurred by the association while he is 
such insured member, regardless of when the policies covering such losses may have 
been issued; that is, every insured member of the association is, during the period 
of his membership and insurance, an insurer of every other then insured member. 
We do not understand counsel for Herrick to seriously contend that the amount of 
the judgment is unwarranted, if this be the correct view of the law and the policies; 
the real contention being, as we understand counsel, to the contrary of this view, 
and that mosi, if not all, of the losses in question occurred under policies issued 
prior to Herrick becoming an insured member. 


[2] Some contention is made that this action should have been brought in the 
name of the De Veuve-Burns Underwriting Company. It is difficult for us to follow 
the argument of counsel for Herrick in making this contention; but it seems to be 
upon the theory that the business as a whole was that of the De Veuve-Burns Un- 
derwriting Company, and not that of the association; this apparently by reason 
of that company having such a large measure of the practical management of the 
insurance business in question, and because of a number of somewhat obscure and 
involved stipulations in the so-called power of attorney given by Herrick to that 
company in his application for membership; in other words, because the application 
was made to that company rather than in terms to the association. We are not im- 
pressed with the force of this argument. The fact remains that the application for 
the insurance was made to the De Veuve-Burns Underwriting Company as the agent 
of the association, and that the policy was, in fact, issued by the association, though 
signed by the De Veuve-Burns Underwriting Company as its attorney in fact. We 
conclude that the association is the real party in interest and entitled to recovery 
from Herrick as prayed for by it. 

The judgment is affirmed. 

Mackintosh, C. J., and Askren and Tolman, JJ., concur. 
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ACCIDENT 
AMERICAN NAT. INS. CO. v. MOSS. (6 Div. 765.) 
(Supreme Court of Alabama. March 24, 1927.) 
112 Southern Reporter 110. 
1. INSURANCE—LIFE INSURANCE POLICY MATURES ON INSURED’S 
DEATH WITHIN LIFE OF POLICY 
“ Fact which matures life insurance policy is death of insured within life of 
policy. 
(For other cases, see Insurance, Dec. Dig. § 440.) 

2. INSURANCE—AVERMENT THAT SUM CLAIMED WAS DUE ON POL- 
ICY HELD NOT OBJECTIONABLE, AS NOT SHOWING THAT IN- 
ee DIED WITHIN LIFE OF POLICY (CODE 1923, § 9531, FORM 
an of complaint in Code 1923, § 9531, form 12, that sum claimed was 

“due” on life insurance policy sued on, cast burden on plaintiff to show that in- 

sured’s death occurred within life of policy, and hence was not objectionable, as not 

showing such fact. 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of life insurance by Eloise Moss against the American 
National Insurance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

S. R. Hartley, of Birmingham, for appellant. 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellee. 

Brown, J. The first count of the complaint is in the form prescribed by 
form 12, § 9531, of the Code of 1923, for suits on policies of life insurance, as revised 
and brought forward in the Code of 1923, and avers that the amount claimed is 
“due on a policy whereby the defendant on, to wit, the 16th day of May, 1924, 
insured the life of W. H. Moss, who died on, to wit, the 18th day of June, 1924.” 
The appellant insists that this count of the complaint is subject to the objection that 
it does not show that the death of Moss occurred within the life of the policy, citing 
as an authority to support this contention National Life & Accident Ins. Co. v. 
Hannon, 212 Ala. 184, 101 So. 892. 

[1] In the case cited the contract declared on was not a straight life policy, but 
one insuring against loss of life resulting from bodily injury—an accident policy. 
The fact which matures a policy of life insurance is the death of the insured within 
the life of the policy. Supreme Com. of Knights of the Golden Rule v. Ainsworth, 


71 Ala. 436, 46 Am. Rep. 332; Weil v. Travelers’ Ins. Co:, 16 Ala. App. 641, 80 
So. 348. 


[2] The averment that the sum claimed was “due” on the policy carried the burden 
to the plaintiff of showing that the death of Moss occurred within the period covered 
by the policy, and the objection urged against this count of the complaint is not 
tenable. National Life & Accident Ins. Co. v. Lokey, 166 Ala. 174, 52 So. 45. 

[3] The only assignment of error on the record is predicated on the action of the 
court in overruling the motion for a new trial, and the other questions argued relate 
to the giving and refusal of charges pertaining to the defendant’s liability on the 
contract of insurance, which appears to have been offered in evidence, but is not 
set out in the bill of exceptions. 

Under these circumstances we cannot determine whether or not the court 
properely dealt with the charges in question. Mooneyham v. Herring, 210 Ala. 168, 
97 So. 638; Lamar v. King, 168 Ala. 285, 53 So. 279. 

Affirmed. 

Anderson, C. J., and Somerville and Thomas, JJ., concur. 
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INTER-OCEAN CASUALTY CO. v. WARFIELD. (No. 290.) 
(Supreme Court of Arkansas. March 21, 1927.) 
272 Southwestern Reporer 129. 

1. INSURANCE—RIVER QUARTER BOAT HOUSING GOVERNMENT EM- 
PLOYEES DURING IMPROVEMENT WORK WAS “DWELLING 
HOUSE” WITHIN ACCIDENT POLICY. 

A quarter boat used by government employees while engaged in river improve- 
ment work as a place of abode where they slept and ate was a “dwelling house” 
during such employment within the meaning of a policy insuring an employee against 
injury by burning of a dwelling house. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


2. INSURANCE—STATUTORY PENALTY AND ATTORNEY’S FEE ARE 
NOT ALLOWABLE AGAINST FOREIGN INSURANCE COMPANY 
ON POLICY WRITTEN AND MATURING IN ANOTHER STATE 
(CRAWFORD & MOSES’ DIG. § 6155). 

Penalty of 12 per cent, and attorney’s fee should not be allowed plaintiff in 
judgment against foreign insurance company on a policy for accident occurring in 
boat on Mississippi side of Mississippi river, since Crawford & Moses’ Dig. § 6155, 
providing for such penalty on failure of insurance company to pay for a loss within 
time provided in the policy, does not apply to policies written and maturing outside 
the state. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Chicot County; Turner Butler, Judge. 

Action by B. B. Warfield, Jr., against the Inter-Ocean Casualty Company. 
From a judgment for plaintiff, defendant appeals. Modified and affirmed. 

William Kirten, of Lake Village, for appellant. 

W. W. Grubbs, of Eudora, for appellee. 

SmitH, J. Appellee resides in Chicot county, Ark., but for some years has 
been: employed by the United States government in its improvement work on the 
Mississippi river. Appellee and other men similarly employed lived, during the 
time of their employment, in a boat known as a quarter boat, which was so equipped 
that the men at and slept therein. As the name of the boat indicates, it was the living 
“quarters” of the men employed by the government, and was their home during the 
period of their employment. The quarter boat in question was stationed or anchored 
against the bank about eight miles north of Greenville on the Mississippi side of 
the river. 

Appellee read in a newspaper the advertisement of an accident and casualty 
company, having a local agent at Memphis, Tenn., and he applied for a_ policy 
of insurance in the company. The application for the policy was transmitted by the 
local agent at Memphis to the home office of the company in Cincinnati, Ohio, where, 
on March 7, 1922, a policy was issued to appellee; it being mailed to him at his 
home address in Chicot county. 

The policy insured the holder thereof against loss of time from work in the sum 
of $10 per week for a period not to exceed three months resulting from injury 
received in the following manner, to wit: 

“By the burning of a dwelling house, hotel, theater, office building, lodge room, 
club house, school building, store, church, or barn while the insured is therein, and 
provided the insured is therein at the beginning of the fire, and is burned by such 
fire, or suffocated by the smoke therefrom, but this clause shall not apply to nor 
cover the insured, while acting as a watchman, policeman, or a volunteer or paid 
fireman.” 

[1] On December 14, 1924, while the policy was in force, appellee was employed 
by the government and was living in the quarter boat, wherein he ate his meals and 
slept at night. The boat caught fire and appellee was severely burned, and he brought 
suit to recover the indemnity provided for in the policy. He recovered judgment 
for the sum sued for, together with a 12 per cent, penalty and an attorney’s fee. No 
question is made as to the amount recovered, except the penalty and attorney’s 
fee, if the insurer is liable under the policy. The liability of the insurer depends 
on the answer to the question whether the quarter boat was a dwelling house within 
the meaning of the policy. 

In 19 C. J. 843, many definitions are given of the word “dwelling” or “dwelling 
house” under that title, and many cases are cited holding that certain structures 
were or were not dwelling houses. It is there said: 
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“Many definitions have been given in adjudicated cases, and they are not entirely 
harmonious, The usual line of demarcation has been the use to which the building 
is devoted as a habitation for man; but the particular meaning intended to be ex- 
pressed by it when used in a given instance may be rendered obviously by the context 
or attending circumstances, and usually resort must be had to those aids to inter- 
pretation to ascertain what is meant. * * * The term has been defined as one which 
is wholly or in part usually occupied by persons lodging therein at night, although 
other parts or the greater part may be occupied for an entirely different purpose; 
one designed to be occupied as a place of abode by night as well as by day, and which 
is constructed with a special reference to that object; a house usually occupied 
by a person lodging therein at night; a house or other edifice usually occupied by 
persons lodging therein at night; any house in which a person sleeps at night; 
any house where any person habitually sleeps; a house in which one regularly 
and habitually sleeps in the nighttime; any house within which some person habitually 
sleeps or eats his meals; a house intended for human habitation; any house inhabited 
by man; an inhabited house; any house in which people dwell; the house in which 
one dwells; a house or structure in which people dwell; a house in which human beings 
usually stay, lodge, or reside; a house designed to be occupied as a place of abode; 
* * * the building in which one lives; a habitation for man, usually occupied by 
some person lodging in it at night.” 

In the case of Davis v. State, 38 Ohio St. 505, it is said: 

“Whether a building is or is not a dwelling house depends upon the use to which 
it is put. A barn may be converted into a dwelling house, or a dwelling house into 
a barn, by a change of uses; so an infirmary may or may not be a dwelling house, 
depending in no wise upon the question of its ownership or the purposes of its 
original construction, but upon outside facts and circumstances.” 

In the case of State v. Mullen, 35 Iowa, 199, it was held that the words “house 
of ill fame,” as used in the statute punishing the keeping thereof as a nuisance, 
included a boat on the Mississippi river when used as a habitation for such purposes. 
The court there said: 

“It is suggested that the keeping of a boat or vessel of ill fame does not con- 
stitute the crime of nuisance as defined in section 1411 [4411] of the revision 
[1860], which punishes the keeping of houses of ill fame for the purpose of pros- 
tution and lewdness. But the point seems not to be relied upon with any degree 
of confidence and it needs but a passing notice. The evidence shows that the structure 
in question is a flatboat with a cabin built on it, well finished and protected from 
the water; that men and women lived in it; and that the defendant and others ate 
and slept there. The following is Webster’s definition of a house: ‘In a general 
sense, a building or shed intended or used as a habitation or shelter for animals 
of any kind; but appropriately, a building or edifice for the habitation of man; 
a dwelling place, mansion or abode for any of the human species. It may be 
any size, and composed of any materials whatever.’ 

In the case of Corey v. Schuster, 44 Neb. 269, 62 N. W. 470, the Supreme 
Court of Nebraska said: 

“The second argument is that the building on the homestead premises was and 
is not a ‘dwelling house’ within the meaning of the statute. We think this argument 
wholly without merit. The law does not contemplate by the words ‘dwelling house’ 
any particular kind of house. It may be a ‘brown stone front,’ all of which is oc- 
cupied for residence purposes, or it may be a building part of which is used for 
banking or business purposes, or it may be a tent of cloth. All that the law re- 
quires on the subject is that the homestead claimant and his family should reside 
in this habitation or dwelling house, whatever be its character, on the premises 
claimed as a homestead.” 

We conclude, therefore, that the quarter boat, being a place of abode for 
appellee and other employees during their employment, was, during that time a dwell- 
ing house within the meaning of the policy. The structure was designed and used 
for the purpose’ of abode, and its character as such was not destroyed by the fact 
that it was floated up or down the river as the work of the government required. 

[2] Appellant insurance company insists that it was error to allow the insured 
the statutory penalty and attorney’s fee under section 6155, C. & M. Digest, and we 
concur in this view. Upon this point the case is ruled by the decision in the case of 
Business Men’s Accident Ass’n v. Cowden, 131 Ark. 419, 199 S. W. 108. In that case, 
as in this, the policy sued on was written by a foreign insurance company, and the 
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accident in each case upon which liability was predicated occurred in another state. 
It was there said: 

“* * * We hold that the statute [section 6155, C. & M. Digest] was not intended 
to penalize a company on policies which were written and which matured in another 
state.” 

The judgment of the court below will therefore be modified by. striking out the 
allowance of the penalty and attorney’s fee, and, as modified, will be affirmed. 


BARKLEY v. AMERICAN NAT. INS. CO. (No. 17336.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 14, 1927. Rehearing Denied 
Feb. 25, 1927.) 
136 Southeastern Reporter 803. 

1. INSURANCE—POLICY PROHIBITING WAIVERS EXCEPT AS _IN- 
DORSED BY OFFICERS REFERS TO PROVISIONS ENTERING INTO 
aac AND NOT CONDITIONS TO BE PERFORMED AFTER 
LOSS. 

Provision in insurance policy against waivers, except as indorsed on policy, 
usually refers to provisions entering into contract and not conditions to be performed 
after loss or injury, such as giving notice and furnishing proofs. 

(For other cases, see Insurance, Dec. Dig. § 385.) 


2. INSUANCE—NOTICE AND PROOFS OF LOSS MAY BE WAIVED BY 
CONDUCT LEADING INSURED TO BELIEVE INSURER DOES NOT 
INTEND TO REQUIRE COMPLIANCE THEREWITH. 

Giving of notice and furnishing proofs after loss under insurance policy may be 
expressly waived by conduct inconsistent with intention to enforce strict compliance 
with conditions leading insured to believe that insurer does not intend to require com- 
pliance, though policy prohibits waivers except as indorsed thereon. 

(For other cases, see Insurance, Dec. Dig. § 558.) 

3. INSURANCE—INSURANCE ADJUSTER PRESUMABLY HAS AUTHOR- 
ITY TO WAIVE PROOF OF LOSS. 

Adjuster, sent to adjust loss by insurer, presumably has authority to waive proof 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 


4. INSURANCE—INSURER, REFUSING TO PAY AFTER INSURED FAILS 
TO FURNISH PROPER NOTICE AND PROOFS OF LOSS, IS NOT 
ESTOPPED FROM SETTING UP SUCH FAILURE AS DEFENSE. 
Where notice of loss or proofs thereof have not been furnished in accordance with 

policy requiring same as conditions precedent to liability, insurer’s subsequent absolute 

refusal to pay will not estop insurer from setting up as defense failure of insured to 
make reports. 
(For other cases, see Insurance, Dec. Dig. § 559[1].) 


5. INSURANCE—INSURER, RETAINING BELATED NOTICE AND 
PROOFS OF LOSS, AND INVITING INSURED TO FURNISH ADDI- 
TIONAL REPORTS, IS ESTOPPED FROM INSISTING ON FOR- 
FEITURE FOR FAILURE TO FURNISH PROOFS IN TIME. 

Where insurer, not refusing to pay after loss, retains notice and proofs of loss 
furnished after time specified, and invites insured to furnish additional reports, which 
is done, insurer is estopped from insisting on forfeiture for non-compliance with 
provisions of policy as to notice and proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 558[3].) 

Error from City Court of Macon; C. H. Hall, Judge. 

Action by H. D. Barkley against the American National Insurance Company. 
Judgment for defendant, and plaintiff brings error. Reversed. 

B. J. Fowler, of Macon, for plaintiff in error. 

Martin, Martin & Snow, of Macon, for defendant in error. 

Syllabus Opinion by the Court. 

Bex, J. [1-3] 1. Insurance policy clauses which prohibit waivers, except such 
as are indorsed upon the policy by specified officers of the company usually refer to 
those provisions which enter into the contract, and do not affect conditions which are 
to be performed after loss or injury, such as giving notice and furnishing proofs. 
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“These may be expressly waived, or waived by conduct inconsistent with an inten- 
tion to enforce a strict compliance with the condition, by which the insured is led 
to believe that the insurer does not intend to require such compliance. An adjuster 
sent to adjust a loss presumably has authority to waive proof of loss.” Corp. of Royal 
Assurance of London v. Franklin, 158 Ga. 644 (3), 124 S. E. 172, 38 A. L. R. 626. 

These principles are applicable in a suit on a policy of accident insurance. 

[4, 5] 2. While it is the well-settled rule in this state that, where notice of loss 
or injury, or proofs thereof have not been given or furnished in accordance with pro- 
visions of the policy requiring the same as conditions precedent to liability, the com- 
pany’s subsequent absolute refusal to pay because of the non-compliance with such 
provisions or for some other reason, will not estop the company from setting up as a 
defense the failure of the insured to make such reports (volunteer State Life Ins. 
Co. v. McGinnis, 29 Ga. App. 370, 374, 115 S. E. 287; Penn Mutual Ins. Co. v. Milton, 
33 Ga. App. 634 [3], 127 S. E. 798), yet where the company, instead of making any 
sort of refusal to pay, retains the belated notices and proofs and invites the assured 
to furnish additional reports as specified in the policy, and the assured does so, such 
conduct on the part of the company in thus inducing the assured to incur expense 
and trouble, in the belief that his failure to comply strictly with the terms of the 
policy would not be charged against him, will estop the company from insisting upon a 
forfeiture as a result of his non-compliance with the provisions of the policy as to 
notice and proofs of loss. Travelers’ Ins. Co. of Hartford v. Edwards, 122 U. S. 457, 
7 S. Ct. 1249, 30 L. Ed. 1178; Trippe v. Provident Fund Society, 140 N. Y. 23, 35 N. E. 
316, 22 L. R. A. 432, 37 Am. St. Rep. 529; 1 C. J. pp. 478-480. 

3. Applying the above rulings to the facts of this case, the evidence would have 
authorized the inference that the company was estopped to insist upon a forfeiture of 
the plaintiff's claim, because of his failure to furnish reports and proofs of his injury 
as required by the policy, and, a prima facie case being otherwise made out, the court 
erred in granting a non-suit. 

Judgment reversed. 
Jenkins, P. J., and Stephens, J., concur. 





COMMONWEALTH CASUALTY CO. v. KINCAID. (No. 12710.) 
(Appellate Court of Indiana, in Banc. April 21, 1927.) 
156 Northeastern Reporter 166. 

1. INSURANCE—EVIDENCE HELD TO WARRANT JURY FINDING THAT 
INSURED SUFFERED LOBAR PNEUMONIA, UNDER POLICY NOT 
COVERING BRONCHIAL PNEUMONIA, NOTWITHSTANDING IN- 
CONSISTENT VERIFIED STATEMENT. 

Evidence held to warrant jury finding that insured was disabled by lobar pneu- 
monia, notwithstanding his verified statement that his illness was bronchial pneumonia, 
a disease not covered by his health policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Howard Circuit Court; John Marshall, Judge. 

Action by Jesse A. Kincaid against the Commonwealth Casualty Company. From 
a judgment for plaintiff, and an order denying defendant’s motion for new trial, de- 
fendant appeals. Affirmed. 

Bell, Kirkpatrick, McClure & Elliott, of Kokomo, for appellant. 

Forest E. Jump and Overson & Manning, all of Kokomo,, for appellee. 

Remy, J. Action on policy of health insurance which provided for a weekly in- 
demnity of $25 for time insured was confined to his home under care of physician; 
the diseases covered by the policy being specified. It is averred in the complaint that 
appellee had suffered from lobar pneumonia. Trial of the cause resulted in a verdict 
and judgment for appellee for $125. 

Overruling motion for new trial is assigned as error. Two grounds for new 
trial are urged: (1) That the verdict is not sustained by sufficient evidence; and 
(2) that the court erred in excluding from the evidence the physicians’ statement in- 
cluded in appellee’s proof of illness. 

[1] The policy did not cover bronchial pneumonia, and on the trial the question 
arose as to whether the disease suffered by appellee was bronchial or lobar pneumonia. 
There was evidence that appellee was confined to his home under care of a physician 
for a continuous period of five weeks. Evidence was also introduced giving in 
detail appellee’s physical condition and appearance and the exclamations of pain and 
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suffering made by appellee during the time of his illness. In addition, there was 
testimony of physicians as to the symptoms by which lobar and bronchial pneumonia 
could be distinguished. One physician who examined and treated appellee after the 
expiration of the five weeks’ period, but before he had recovered from his sickness, 
testified that, from the history of the case, and from his examination of appellee, it 
was his opinion that appellee had lobar pneumonia. Clearly there is some evidence 
that appellee was suffering from lobar pneumonia during the time for which he 
claimed, and for which the jury gave him, indemnity. 

[2] Before filing his complaint in this cause, appellee, as required by the terms 
of his policy, made proof of his claim, stating, among other things, that the sickness 
for which he made claim was bronchial pneumonia. Accompanying the proofs, and 
as a part thereof, was the verified statement of appellee’s physician that the illness of 
appellee was bronchial pneumonia. On the trial, appellant introduced in evidence, 
without objection, the verified statement which appellee had made in his proofs, but 
the physician’s statement was excluded. It is urged by appellant that the action of 
the court in excluding this evidence is reversible error. We do not concur in this 
view. 

Appellant concedes that the physician’s certificate which accompanied the proofs of 
sickness was not competent evidence to prove the nature of his sickness, but con- 
tends that, since the certificate was presented to appellant insurance company as a 
part of his proofs, it operated as an admission by him against interest, and was ad- 
missible for that purpose, the only purpose for which the evidence was offered. In 
support of the contention, the following cases are cited: Buffalo Loan, Trust & Safe 
Deposit Co. v. Knights Templar, etc., Ass’n (1891) 126 N. Y. 450, 27 N. E. 942, 22 
Am. St. Rep. 839; Krapp v. Metropolitan Life Ins. Co. (1906) 143 Mich. 369, 106 
N. W. 1107, 114 Am. St. Rep. 651. If appefNant is right in this contention, a question 
which it is unnecessary to decide, the court’s ruling could not have been harmful to 


appellant, for appellee’s affidavit containing his admission of the same fact was in 
evidence. 


Affirmed. 
Dausman, J., absent. 


MOCHEL v. IOWA STATE TRAVELING MEN’S ASS’N. (No. 37957.) 
(Supreme Court of Iowa. April 5, 1927.) 
213 Northwestern Reporter 259. 

1. INSURANCE—WORD “TRAIN,” AS USED IN ACCIDENT INSURANCE 
POLICY, HELD TO MEAN SEVERAL CARS COUPLED TOGETHER 
AND MOVED BY LOCOMOTIVE. 

Word “train,” used in provision of accident insurance policy, providing for 
double liability in case of death from train wreck, held to mean several cars coupled 
together and moved by a locomotive. 

(For other cases, see Insurance, Dec. Dig. § 527.) 


2. INSURANCE—WHERE TERMS OF ACCIDENT INSURANCE POLICY 

WILL PERMIT TWO INTERPRETATIONS, ONE SUSTAINING CLAIM 

OF BENEFICIARY WILL BE ADOPTED. 

When words used in accident insurance policy may, without violence, be given 
two interpretations, that which will sustain the claim of the beneficiary will be 
adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—PHRASE “TRAIN WRECK,” USED IN ACCIDENT IN- 
SURANCE POLICY, MAY MEAN EITHER TOTAL OR PARTIAL DE- 
STRUCTION OF TRAIN. 

Where accident insurance policy provided for double indemnity if insured was 
killed in train wreck, phrase “train wreck’ held to mean either total or partial 
destruction of the train. 

(For other cases, see Insurance, Dec. Dig. § 527.) 


4. INSURANCE—SMASHING SIDE OF ONE CAR IN TRAIN HELD 
“TRAIN WRECK,” WITHIN TERMS OF DOUBLE INDEMNITY PRO- 
VISION OF ACCIDENT INSURANCE POLICY. 

Smashing in of a portion of a passenger car held “train wreck,” within the 
meaning of that phrase as used in double indemnity provision of accident insurance 
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contract, though car was not derailed, and train soon continued under its own power. 

“For other cases, see Insurance, Dec. Dig. § 527.) 

Appeal from District Court, Polk County; John Fletcher, Judge. 

Action of law to recover double indemnity on an accident insurance policy. Cause 
was tried to the court on an agreed statement of facts. Judgment was entered in 
favor of the plaintiff, and the defendant appeals. Affirmed. 

Parsons & Mills and Norton Sullivan, all of Des Moines, for appellant. 

Parrish, Cohen, Guthrie & Watters, of Des Moines, for appellee. 

De GrarF, J. The question presented for decision is whether the words “train 
wreck,” as used in the contract of insurance in suit, are within the meaning and 
purview of the facts stipulated of record by the parties to this action. The para- 
graph of the policy containing the words subject to interpretation reads as follows: 

“Whenever a member in good standing shall, from external, violent, and acci- 
dental means, receive bodily injuries which shall, independently of all other causes, 
result in death within 90 days from the date of the receipt of said injuries, the 
beneficiary named in his application for membership, or his heirs, if no beneficiary 
is named therein, shall be paid the sum of $5,000: Provided, however, that indemnity 
to be paid under this section, in case of death of the member, shall have resulted 
from injuries to said member as the result of a train wreck while he is riding as 
a passenger inside of a coach or passenger car on an exclusively passenger train, 
propelled by steam, or such train while the same is propelled by electricity at the 
terminals of such steam railroad, $10,000, which shall be in full satisfaction of all 
liability to the said deceased member, his beneficiary, heirs, or legal representative. 
xk *? 

Plaintiff, the beneficiary named in the policy, is the widow of the insured, 
Charles Benjamin Mochel, whose death occurred September 14, 1923, and it is 
conceded that at the time of his death he was a member in good standing in the 
defendant association, and was killed while riding inside of a passenger car of an 
exclusively passenger train propelled by steam, and that his death was caused 
through external, violent, and accidental means, independent of all other causes. 
The defendant association is therefore liable in the sum of $5,000, which sum was, 
in fact, tendered to the plaintiff by the defendant. If the death of the insured 
was caused from injuries to him as the result of a train wreck, then the defendant 
is liable in the sum of $10,000. 

The defendant, Iowa State Traveling Men’s Association, is an Iowa corporation, 
with its principal place of business in Des Moines, and engaged in the business of 
insuring its members against injury or death by accident. As stated, the facts of 
this case were stipulated, and it is agreed that on the day of the death of the insured, 
at a point between Tower Hill and Shelbyville, in the state of Illinois, adjacent to 
the railroad track over which ran the passenger train upon which the insured was 
a passenger, certain persons were unloading stone from a car situated upon a side 
track, by means of an arm or shaft attached to a clam-shell bucket. In the process 
of such unloading, the bucket and a portion of the arm or shaft were from time 
to time swung across the main track upon which the said passenger train was 
proceeding, and, as the train passed at a point opposite the place of unloading, the 
persons in charge of such unloading caused the bucket and arm or shaft to swing 
over said track, thereby causing bucket and arm to come in contact with the passenger 
car in which the insured Charles Benjamin Mochel was riding. The contact resulted 
in the smashing in of a portion of the side of said passenger car, striking the said 
Mochel. The contact of the bucket and arm against the side of the passenger car 
did not cause a derailment of the train, but smashed in a portion of the side of the car 
sufficiently to strike the passenger, Mochel, resulting in his death. Upon the hap- 
pening of the accident the train was stopped by the application of the brakes, but 
within half an hour the train, including the damaged car, was moved under its own 
power to the end of the division, where the damaged car was taken out of the train. 

[1] In the light of these admitted facts, was there a train wreck? The words 
“train,” and “wreck,” in the instant policy, must be construed together; but this 
does not give the word “wreck” a meaning independent of its ordinary and accepted 
meaning. It may be observed that, although the word “train” has found legal definition 
in court decisions, the word “wreck” has no technical legal signification, outside ot 
maritime or marine law. It is clear that the word “train” denotes and connotes several 
cars equipped together and moved by a locomotive, as in the case at bar. . See 
Larson vy. Illinois Central Railway Co., 91 Iowa, 81, 58 N. W. 1076; Osborn, 
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Com’r. v. Wabash R. Co., 123 Mich. 669, 82 N. W. 526; United States v. Boston 
& M. R. Co. (D. C.) 168 F. 148; Detroit City Ry. v. Mills et al., 85 Mich. 634, 
48 N. W. 1007; Caron v. Boston & A. R. Co., 164 Mass. 523, 42 N. W. 112; 
Atlantic Refining Co. v. Pennsylvania R. Co., 270 Pa. 415, 113 A. 570. The legal 
definition of a train is not in dispute, but it is contended by the defendant that the 
agreed facts do not establish a wreck of the train on which the insured was riding 
as a passenger. 

[2] Clearly the word “wreck” must be given its ordinary meaning and with 
reference to the instant policy the word must be understood to have been used 
to describe a risk peculiar to the life of traveling men, for whose benefit that par- 
ticular form of policy was presumably written. The policy was written by the 
defendant and not by the insured, and it is a familiar and recognized rule of law 
that a policy must be liberally construed in favor of the insured, so as not to defeat, 
without a plain necessity, his claim for indemnity; and, when the words used may, 
without violence, be given two interpretations, that which will sustain the claim 
and cover the loss should be adopted. Goodwin v. Provident Sav. Life Assurance 
7 of New York, 97 Iowa 226, 66 N. W. 157, 32 L. R. A. 473, 59 Am. St. Rep. 

1. 

In Iowa State Traveling Men’s Association v. Ruge, 242 F. 762, 155 C. C. A. 
350 (certiorari denied 245 U. S. 657, 38 S. Ct. 14, 62 L. Ed. 534), it is said, in 
speaking of the clause there under consideration: 

“This clause is ambiguous, and, under a familiar rule, should be construed most 
strongly against the defendant association by whom alone it was incorporated into 
one of its by-laws.” 

See also, Aurnhammer v. Brotherhood Acc. Co., 250 Mass. 563, 146 N. E. 
47; Jones v. Continental Casualty Co., 189 Iowa, 678, 179 N. W. 203, 18 A. L. R. 
1329; Blank v. National Surety Co., 181 Iowa, 648, 165 N. W. 46, L. R. A. 1918B, 
562; Frink’s Adm’r v. Brotherhood Acc. Co., 75 Vt. 249, 54 A. 176. 

In the case of Aurnhammer v. Brotherhood Acc. Co., supra, the plaintiff was 
a passenger upon an electric car when it collided with another car. The impact 
caused plaintiff to be thrown forward and then backward, causing injuries on which 
plaintiff predicated his claim to recover under the special indemnity provision of his 
policy. The collision did not derail the car and it was taken to the barn at Spring- 
field under its own power. The court said: 

“In the present case, injuries are included which were received by riding in 
a passenger car. * * * and the word [wreck] should be given its usual and customary 
interpretation. * * * A common use of the verb ‘to wreck’ is to destroy, disable, 
or seriously damage. The evidence agreed to shows that the car was disabled, and 
in part, at least, was seriously damaged. To ascertain the intent of the parties, the 
contract is to be construed as a whole. * * * While contracts must stand as they 
are made, * * * it is the general rule in the construction of an insurance contract 
that any doubt arising upon its face as to its meaning is to be resolved in favor of 
the insured.” 

The opinion then reviews the particular damage involved, and concludes that 
the evidence shows that the front part of the car, at least, was wrecked and that there 
was a wrecking of the car within the terms of the policy. 

[3, 4] The word “wreck” means one of two things: (1) Either a total or (2) 
a partial destruction of the thing wrecked. The damage or destruction is simply 
a matter of degree. Clearly, a total destruction of a train of cars, or one of the 
cars constituting a component part thereof, was not contemplated or intended in 
the use of the term “train wreck” in the instant policy. A court will not attempt 
to determine what per cent. of a train must be destroyed or damaged before a train 
wreck exists in a legal sense. One car of a train may be wrecked to a greater 
extent than another car of the same train. One car of a train might be almost 
totally demolished or destroyed, while another car, although seriously damaged, 
might remain on the track and be capable of rolling. 

Shall a court, in the interpretation of a policy of insurance involving the term 
“train wreck,” as in the instant case, say that the death of an insured person, riding 
as a passenger in the almost demolished car, was the result of a train wreck, while 
the death of an insured person, while riding as a passenger in a partially wrecked 
or damaged car, was not the result of a train wreck? Each car is a component part 
of the train. To hold that the difference in degree of damage or destruction is the 
test in determining whether or not there was a train wreck would be purely ar- 
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bitrary, and would open the door for entrance into a room of endless confusion. To 
wreck means to destroy, or disable, or seriously damage; to cause to suffer ruin; 
to disorganize or cause serious injury to anything. Webster’s New International 
Dictionary. 

Under the instant facts it was the motion of the train which brought the in- 
sured within the presence of the danger which was the cause of his death. The policy 
contemplated a resulting injury or death from some external force, to a passenger 
on a train, which force—the proximate cause of death—could arise from one of 
many causes: The engine or a car of the train jumping the track; a collision; 
the striking of some object on the track or on the railroad right of way. 

There is no limitation on the hazard or risk defined in the instant policy as 
to the particular cause of a wreck, but the term “train wreck” was inserted therein 
with special reference to hazards peculiar to railroad traveling. The facts disclose 
a partial destruction of a component part of the train on which the insured was riding 
as a passenger, and which resulted in his death. We conclude that there was a train 
wreck within the purview of the policy. 

The judgment entered is affirmed. 

Evans, C. J., and Vermilion and Albert, JJ., concur. 


RUSSELL v. UNITED CASUALTY CO. (No. 27275.) 
Supreme Court of Kansas. April 9, 1927 

255 Pacific Reporter 65. 

(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE HELD TO SHOW HEALTH AND ACCIDENT 
INSURANCE WAS GRANTED ON FALSE STATEMENT IN APPLI- 
CATION AS TO PLAINTIFF’S HEALTH MATERIAL TO RISK. 

The proceedings considered in an action on a combined health and accident 
insurance policy, and held the insurance was granted on a false statement, material 
to acceptance of the risk, contained in the application. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—STATUTE RELATING TO MISREPRESENTATIONS IN 
OBTAINING LIFE INSURANCE POLICIES HELD NOT TO APPLY 
TO HEALTH PROVISIONS OF HEALTH AND ACCIDENT POLICY 
(REV. ST. 40—330). 

The policy provided for indemnity for disability resulting from accident, for 
indemnity for certain specified losses resulting from accident, and for payment of a 
principal sum in case of death resulting from accident, and as.an accident policy, the 
policy insured against bodily disability resulting directly and independently of all 
other causes from bodily injury through external, violent, and accidental means only. 
The policy also provided for payment of weekly indemnity for disability resulting 
from sickness. It did not provide for payment of any sum on account of death from 
sickness. Held, the statute relating to misrepresentations made in obtaining a policy 
of insurance on the life of a person did not apply to the health insurance provisions 
of the policy. 

(For other cases. see Insurance, Dec. Dig. § 250[1].) 


Appeal from District Court, Reno County; W. G. Fairchild, Judge. 

Action by Mark Russell against the United Casualty Company. From a judg- 
ment for plaintiff, defendant appeals. Reversed and remanded, with directions. 

A. C. Malloy, Roy C. Davis, and Warren H. White, all of Hutchinson, for 
appellant. 

B. A. Earhart, of Hutchinson, for appellee. 

Burcu, J. [1] The action was one to recover on a policy of health insurance. 
The defense was that false statements, material to acceptance of the risk, were made 
in the application. Plaintiff recovered, and defendant appeals. 

The application was signed on August 23, 1923, and contained the following: 

“I hereby apply to the United Casualty Company for a policy of insurance, to 
be based upon the following representation of facts: 

“(1) Do you understand and agree that the insurance, if granted, is to be based 
upon the following statements, and that any false statement herein shall debar from 
receiving any indemnity if any such statement is material either to the acceptance 


of the risk or the hazard assumed by the company or made with intent to deceive? 
Yes. 








“(2) Are you now and have you always been in good health? Yes. 
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“Have you had any sickness or injury in the past five years? If so, give full 
particulars. No.” 

Plaintiff testified the answers to the questions relating to good health and to 
sickness within five years were not the answers he made to the soliciting agent when 
the questions were propounded to him. He testified he told the soliciting agent he 
had had shingles, flu and a few colds, and in effect had not been in good health 
during the last five years. The soliciting agent testified plaintiff told him he had 
had shingles and some other sickness, cold, grippe, but the soliciting agent regarded 
these as trivial matters, not really affecting good health, and did not set them down. 
Piaintiff testified he told the soliciting agent he had been to Halstead, and had had 
a knot in his throat. This the soliciting agent denied. Plaintiff testified he did not 
tell the soliciting agent he had had a small goiter, or enlargement of the thyroid gland, 
and testified he did not know he had had a goiter or enlargement of the thyroid 
gland. Plaintiff had held a health insurance policy issued by the Liberty Life 
Insurance Company, and on March 14, 1923, he signed a written claim against that 
company. The claim was in his own handwriting, and when confronted with it he 
was compelled to admit that it contained the following : 

“9. I have not during the past five years required medical attention except for 
the following disabilities: (Give date and nature of disability, name and address 
of physician attending. ) 

“Enlargement of thyroid gland, Dr. Hertzler, Halstead, Kansas. Shingles, Dr. 
Carhart, city. La grippe, Dr. Von Leonrod, city.” 

An associate of Dr. Hertzler, of the Halstead hospital, testified as follows: 

“T have before me a record covering Mark Russell, of Hutchinson, Kan., which 
is a part of the record of the Halstead hospital, and it is a correct record. Under 
date of August 5, 1921, I recorded a portion of the patient’s history, his physical 
examination, and the treatment given at the time. The diagnosis was mildly toxic 
goiter, and I suggested medical treatment, rather than physica], and gave medical 
treatment. There was‘a slight enlargement of the right side of the thyroid gland— 
what we would call a rather mild case of goiter. Mr. Russell was back here for 
treatment three times, on August 17, 1921, August 26, 1921, and September 10, 1921. 

“Q. What other doctor or doctors, if any, examined and consulted with Mr. 
Russell on those later occasions? A. Dr. A. E. Hertzler. * * * The goiter was 
about the size of a walnut. * * * It was affecting his heart, and he was running 
a pulse at that time.” 

Since plaintiff tried to deceive the court respecting his knowledge that he had 
had goiter, and would have done so if he had not been trapped by his signature to 
an instrument in his own handwriting, the strong probability is the soliciting agent’s 
testimony that plaintiff said nothing about a knot in his throat was true. However 
that may be, the application required plaintiff to give full particulars, and the com- 
pany was entitled to full and frank answers. He admitted he did not tell the 
soliciting agent, as he told the Liberty Life Insurance Company, that he had had 
enlargement of the thyroid gland, for which he was treated by Dr. Hertzler at 
Halstead. The answers he claimed he gave were framed to avoid candid disclosure 
that he had had a toxic goiter for which he had been treated by Dr. Hertzler at 
the Halstead hospital two years before the application was signed. To that extent 
his answer to the question whether he had had any sickness in the past five years 
was negative, and the insurance was granted on a false statement material to accept- 
ance of the risk, contained in the application. 

[2] The policy was a combined accident and health insurance policy. It pro- 
vided for weekly indemnity for total and partial disability resulting from accident, 
for indemnity for specific losses (hands, feet, and eyes) resulting from accident, and 
for payment of a principal sum in case of death resulting from accident. As an 
accident insurance policy, the policy insured against disability resulting directly, and 
independently of all other causes, from bodily injury through external, violent, and 
accidental means only. The policy also provided for payment of weekly indemnity 
for disability resulting from sickness. It did not provide for payment of any sum 
on account of death from sickness. Certain provisions of the policy were common 
to both classes of insurance, but the health insurance features and the accident in- 
surance features were as distinct as if they had been embodied in separate instru- 
ments. Sickness could not create liability on the accident provisions of the policy, 
and accident could not create liability on the sickness provisions. 

The statute reads as follows: 
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“No misrepresentation made in obtaining or securing a policy of insurance on the 
life or lives of any person or persons, citizens of this state, shall be deemed material 
or render the policy void unless the matter misrepresented shall have actually con- 
tributed to the contingency or event on which the policy is to become due and 
payable.” R. S. 40—330. 

In the case of Becker v. Surety Co., 105 Kan. 99, 181 P. 549, recovery was 
sought on the accident provision of the accident and health insurance policy. Loss 
was occasioned by death resulting from a gunshot wound. Upon the facts involved 
the court held the statute applied to a policy on the life of a person, and to the 
policy sued on. There is eminent authority that a statute of this kind does not 
retate to accident insurance. Baumann v. Preferred Accident Ins. Co., 225 N. Y. 
480, 122 N. E. 628. This court is satisfied with the decision in the Becker Case, but 
it does not determine this controversy. The Legislature was not dealing with forms 
of policies. The subject of the act was misrepresentation in obtaining life insurance. 
Health insurance which does not provide indemnity in case of death from sickness, 
is not life insurance, and does not become so merely because it is provided for in 
a combined health and accident policy of the type under consideration. A decision 
by the Springfield Court of Appeals of Missouri that, if a health and accident policy 
contains a provision for life indemnity, the whole policy is a life policy (Williams 
v. Mutual Life of Illinois, 283 S. W. 64), is disapproved. 

The judgment of the district court is reversed and the cause is remanded, with 
direction to enter judgment for defendant. 


GLOBE INDEMNITY CO. OF NEW YORK v. REINHART. (No. 93.) 
Court of Appeals of Maryland. March 4, 1927. 
137 Atlantic Reporter 43. 

1. INSURANCE—EVIDENCE THAT INSURED WAS DELIRIOUS FOUR 
HOURS BEFORE ACCIDENT WOULD BE MATERIAL ON ISSUE OF 
MENTAL CONDITION AT TIME. 

In action on accident policy, for death of insured in fall or jump from second 
floor of hospital in which he was patient, evidence that he was delirious four hours 
before accident, though mentally clear seven hours before, would be material on 
issue of his mental condition at time of accident. 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 


7. INSURANCE—BENEFICIARY OF ACCIDENT POLICY, NOT COVER- 
ING LOSS BY INTENTIONAL MEANS MUST ALLEGE AND PROVE 
DEATH CAUSED EXCLUSIVELY BY BODILY INJURIES SUSTAINED 
SOLELY THROUGH ACCIDENTAL MEANS. 

Proviso in life insurance policy that company will not be liable in case of suicide 
creates exception to insurer’s liability, and hence is matter of defense, which insurer 
must prove, but beneficiary of accident policy containing proviso that it does not 
cover loss caused by any means deemed intentional if self-inflicted by insured while 
in possession of all mental faculties, must allege and prove not only death, but 
death caused directly and exclusively by bodily injuries sustained solely through 
accidental means, to make out prima facie case. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 


8. INSURANCE—EVIDENTIARY PRESUMPTION IS THAT FALL RE- 
SULTING IN FATAL INJURY OF INSURED WAS ACCIDENTAL, 
NOT INTENTIONAL. 

Where record discloses proof of insured’s death from bodily injury caused by 
fall from second-story window of hospital, as result either of accident or insured’s 
intentional act, legal presumption is that it was caused by’ accident, but such presump- 
tion is not conclusive; being equivalent only to some evidence sufficient to go to jury. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


9, INSURANCE—ON PRODUCTION OF EVIDENCE THAT INSURED’S 
INJURY WAS SELF-INFLICTED, BURDEN REMAINED ON PLAIN- 
TIFF TO SHOW THAT IT WAS ACCIDENTAL WITHIN POLICY 
SUED ON. 

On production of evidence, in action on accident policy, that injury causing 
insured’s death was self-inflicted, burden remains on plaintiff to show by prepon- 
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derance of evidence that injury was accidental, and it is error to instruct jury that 
burden is on defendant to show contrary. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


ll. INSURANCE—INSTRUCTIONS ON PRESUMPTION THAT IN- 
SURED’S FALL FROM SECOND STORY WINDOW WAS ACCI- 
DENTAL HELD REVERSIBLE ERROR. 

In action on accident policy, instructions that, where death results from fall 
from second-story window, law presumes that it was result of accident, unless jury 
find from preponderance of evidence that it was self-inflicted, and that presumption 
is that fall was accidental, if jurors’ minds are in state of even balance as to whether 
it was accidental or intentional, held reversible error. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 


12. INSURANCE—INSTRUCTION ON PRESUMPTION OF INSURED’S 
CONTINUED SANITY UNTIL TIME OF INJURY AND BURDEN ON 
DEFENDANT TO PROVE INSANITY DURING INTERVAL HELD 
REVERSIBLE ERROR. 

In action on accident policy for insured’s death, instruction that, if insured was 
sane about seven hours before his death, presumption is that sanity continued until 
time of injury, and burden is on defendant to prove that he was not sane during 
interval, held reversible error. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from Circuit Court, Allegany County; Albert A. Doub, Judge. 

“To be officially reported.” 

Action by Ettchen Wellington Reinhart against the Globe Indemnity Company 
of New York. Judgment for plaintiff, and defendant appeals. Reversed. 

Plaintiff’s third, fourth, and fifth prayers, granted by the court, were as follows: 

“The jury is instructed that, where death results from a fall of the deceased from 
a second-story window, self-inflicted injury is not to be presumed, but the law pre- 
sumes the same was the result of accident, unless the jury find from a preponderance 
of the evidence in the case that the fall was self-inflicted and that it was not the 
result of accident. 

“The jury is instructed that, if they find from the evidence that Boyd A. Rein- 
hart was sane on or about noon of the day of his death, then the presumption is that 
his sanity continued until the time he met with his injury, and the burden is upon 
the defendant to prove by a preponderance of the evidence that he was not sane 
during said interval of time. 

“The jury are further instructed that, if they find from the evidence that Boyd 
Reinhart either fell accidentally from the window of the hospital or cast himself 
from the window intentionally while sane or insane, and the minds of the jury are 
in a state of even balance from the testimony as to which caused his injury, the 
presumption is that the fall was accidental.” 

Argued before Bond, C. J., and Urner, Adkins, Offutt, Digges, and Parke, JJ. 

Charles F. Harley, of Baltimore (F. A. W. Ireland, of New York City, Charles 
Z. Heskett, of Cumberland, and Michael James Manley, of Baltimore, on the brief), 
for appellant. 

F. Brooke Whiting and Walter C. Capper, both of Cumberland, for appellee. 

Dicces, J. The appellee. (plaintiff below) obtained a judgment against the 
appellant in the circuit court for Allegany county, from which judgment this appeal 
is prosecuted. The cause of action is an accident policy insuring Boyd A. Reinhart, 
the husband of the appellee. The policy, which is the contract sued on in this case, 
is as follows: 

“Globe Indemnity Company of New York. 

“Policy No. XO-103012. Class No. One. 

“Single indemnity, $7,500.00. 

“Double indemnity, $15,000.00. 


“Hereby insures the person named in answer 1 of the schedule of warranties in- 
dorsed hereon against loss caused (1) directly and exclusively by bodily injury sus- 
tained solely through accidental means, or caused (2) by any physical or mental dis- 
ease, subject to the terms, provisions, and limitations hereinafter contained. 

“Section 1. Accident Indemnity. 
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“(a) If such injury, within 12 months from date of accident causes the insured 
to sustain a loss enumerated in this section, the company will pay the sum specified 
for such loss as follows: Life, $7,500.” 

“(6) The sum specified for loss of life, and any indemnity that has accrued 
and may be due when such loss occurs, is payable to the beneficiary named in the 
schedule of warranties or to such other beneficiary, if surviving, as the insured may 
hereafter designate, and the company accept by indorsement hereon; otherwise to the 
insured’s administrator or executor. Any other indemnity is payable to the insured.” 

“(11) This policy does not cover loss caused by any means, injury, or disease 
which, had it been used or self-inflicted by the insured while in possession of all 
mental faculties, would be deemed intentional. 

“In witness whereof the Globe Indemnity Company of New York has caused 
this policy to be signed by its president and its secretary, but the same shall not be 


binding upon the company until countersigned by a duly authorized representative of 
the company. 


“A. Duncan Reid, Secretary. 
“Geo. W. Labor, President. 
“Countersigned at Cumberland, Md., this 13th day of March, 1913. 
“Boyd A. Reinhart, 
“Authorized Representative. 
“Examined: A. N. 
“Schedule of Warranties. 

“(1) My full name is Boyd A. Reinhart. Color: White.” 

“(14) I designate as beneficiary Ettchen Wellington Reinhart, relationship, wife, 
of Cumberland, state of Maryland. 

“Globe Indemnity Company. 
“Valuable—Do Not Destroy. 

“It is hereby agreed that policy No. XO-103012, issued to Boyd A. Reinhart is 
continued in force for twelve months from the 12th day of March, 1925, noon, 
standard time, subject to the payment of seventy-five dollars ($75.00) premium and 
to all the terms and provisions of said policy. Not valid until countersigned by a 
duly authorized representative of the company. 


“Countersigned at Newark, N.-J., this 12th day of March, 1925, by I. F. Levy. 
“Boyd A. Reinhart, 
“Authorized Representative. 
“A. Duncan Reid, 
“President and General Manager.” 

The undisputed facts disclosed by the record may be with substantial accuracy 
thus stated: That Boyd A. Reinhart, about 45 years of age, after spending about 
two weeks in the Laurel Sanitarium, on November 22, 1925, entered the Allegany 
Hospital in Cumberland, suffering from alcoholism. That on November 25th, about 
noon, he was visited in his room by Dr. Everhart, his attending physician, and was, 
in the doctor’s belief, clear mentally and fully recovered from his intoxication. That 
he was seen by the witness William Banks, who was the elevator man at the 
hospital, about a quarter to 7 o'clock on the evening of the same day, standing 
in the door of his room, in a bathrobe. That about 15 minutes thereafter he was 
found lying in the concrete alley, directly beneath the window of the room which 
he occupied, in a pool of blood, with both femurs fractured, the thigh bones pro- 
jecting from the flesh, the left bone badly shattered. That, upon being discovered, 
he was taken immediately to the operating room of the hospital, administered 
anesthetics, and the fractures reduced as far as possible. That, after the operation, 
he was taken to his room, suffering from shock and great pain, and, according 
to the testimony of the night nurse who was with him the nights of the 25th, 26th, 
and 27th, was delirious during the time she was with him. That he died on the morn- 
ing of the 28th. That the door of his room, in which he was seen standing shortly 
before 7 o'clock, was about 6 feet from the window. That the distance from the 
floor to the top of the windowsill was 2 feet 10 inches; the width of the window 
being 2 feet 8 inches. That the wall from the floor to the top of the windowsill 
was practically perpendicular; the windowsill sloping from its top outward towards 
the alley. 


There are thirteen exceptions in the record; twelve to rulings on evidence, and 
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one of the ruling on the prayers. Disposing of the exceptions to the evidence, we 
find no error in the rulings on the first, second, fourth, and twelfth exceptions, 
none of which were argued or pressed by the appellant. Those upon which the 
appellant relies are the third, relating to the admissibility of the hospital chart, and 
the group of exceptions from the fifth to the eleventh inclusive, relating to questions 
asked the medical expert witness, Dr. Koon. We will dispose of these in the order 
named. 

[1] The third exception arose in the following manner: The witness Miss 
McElfish was on the stand; she being the chart nurse of the hospital assigned to the 
hall upon which the room occupied by Mr. Reinhart was located. It was her duty to 
make the entries which constituted or made up the-chart, which she did from 
information orally furnished her by the attendant nurse. She testified that she 
made certain entries upon the chart, covering November 25th, the day of the acci- 
dent, from information given her by Miss Gardner, the nurse who was in attendance 
upon Mr. Reinhart during that day; that she correctly and accurately recorded the 
information so goven her; and it appears that Miss Gardner, the attendant nurse 
on that day, was out of the state, inaccessible, and beyond the process of the court 
at the time of the trial. It was further shown that the chart nurse made the 
entries on the day and at the time the information was furnished her by the attendant 
nurse. This chart is not reproduced in the record, but it is stated in the brief of 
counsel for the appellant that it was offered for the purpdse of showing that at 3 
o'clock on November 25th Mr. Reinhart was delirious. It was testified by the at- 
tendant physician, Dr. Everhart, that he saw Mr. Reinhart on that day about 12 
o'clock, talked with him for 15 or 20 minutes, and believed him at that time to be 
clear mentally and fully recovered from his intoxication. It is therefore apparent 
that, if it could be shown that, although the patient was clear mentally at about 
12 o’clock at 3 o’clock on the same day he was delirious, it would be a material fact 
to which the jury would be entitled in determining whether at 7 o’clock on the same 
day, the time of the accident, Mr. Reinhart was or was not in a mentally sound 
condition. 

[2] This exception, therefore, presents a direct inquiry, and requires the decision 
of this court upon the question of the admissibility of the hospital chart, without hav- 
ing as a witness the person who had knowledge of the truth of the facts therein 
recorded. The hearsay rule generally prevents a witness from testifying to an entry 
unless the witness so testifying has personal knowledge of the truth of the matters 
recorded. This rule has been frequently enunciated by this court; the latest ex- 
pression being contained in the case of Cohen v. Bogatzky (Md.) 131 A. 31. In 
that case the court, speaking through Judge Offutt, referring to a book of account, 
said: 

“The general rule in regard to the admissibility in evidence of such a book is that, 
before it is admitted or used for any purpose, testimony should be given authenticating 
it, showing it to be a book of original entries kept for that purpose, that the entries 
were true and correct and reasonably contemporaneous with the transactions. Jones 
on Evidence, par. 573. And it should appear that the person making the entries had 
personal knowledge of the facts recorded, or his testimony should be supported by 
that of some person who did have such knowledge.” 

There are, however, certain exceptions to this rule based upon the circumstantial 
guaranty of trustworthiness of the record itself, and upon the inconvenience and 
well-nigh impossibility of producing witness who could from their own personal 
knowledge testify to the truth of the entries made. Among the reasons for excluding 
hearsay testimony is the inherent uncertainty of its reliability, and the fact that the 
person stating the thing to be a fact is not under oath and subject to cross-examination. 
The purpose of presenting evidence in support of a contention is to establish facts 
from which reasonable minds form conclusions and render judgments. In a majority 
of cases these facts are established by testimony of witnesses who have personal 
knowledge upon the subject, and this testimony is received for the reason that it 
has the guaranty of reliability. 

[3] The question here presented is whether evidence represented by the hospital 
chart contains a sufficient guaranty of its truthfulness. We are of the opinion that it 
does. It is a record required by the hospital authorities to be made by one whose 
duty it is to correctly make the entries therein contained. So far as the hospital is 
concerned, there could be no more important record than the chart which indicates the 
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diagnosis, the condition, and treatment of the patients. This record is one of the 
important advantages incident to hospital treatment, for it not only records for the 
use of the physician or surgeon what he himself observes during the time he is with 
the patient, but also records at short intervals the symptoms, condition, and treat- 
ment of the patient during the whole time of the physician’s absence. Upon this 
record the physician depends in large measure to indicate and guide him in the 
treatment of any given case. Long experience has shown that the physician is fully 
warranted in depending upon the reliability and trustworthiness of such a record. 
It is difficult to conceive why this record should not be reliable. There is no motive 
for the person whose duty it is to make the entries, to do other than record them 
correctly and accurately. Orr the other hand, there is the strongest reason why he 
should: First, because of the great responsibility, he knowing that the treatment 
of the patient depends largely upon this record, and, if it be incorrect, it may result, 
and probably will result, in the patient’s failure to receive proper surgical or medical 
treatment, which failure might be followed by serious consequence or even death. 
Second, the entrant must realize and appreciate that his position is dependent upon 
the accuracy with which the record is made. Third, as was stated by Tindall, C. J., 
in Poole v. Dicas, 1 Bing. (N. C.) 649: 

“It is easier to state what is true than what is false; the process of invention 
implies trouble in such a case unnecessarily incurred.” 

What we have said applies to a case when the person who made the entries on 
the chart is dead, insane, or inaccessible; and it applies with equal force to the 
person having personal knowledge of the truth of the entries, and who, at the time 
when such facts were fresh in his mind, furnished them to the person who recorded 
them, and who is at the time of the trial inaccessible by reason of death insanity, 
or being beyond the jurisdiction of the court. In the present case Miss McElfish 
made the entries contained in the chart, and to this she testified; and, while she had 
no personal knowledge of the truth of the facts recorded, they were given to her by 
Miss Gardner, the nurse attending Mr. Reinhart during the day of November 25, 
1925, practically simultaneously with the acquisition of those facts by Miss Gardner. 

All of the things which we have said, which would constitute a guaranty that 
Miss McElfish correctly recorded the facts furnished her by Miss Gardner, apply 
with equal force to guarantee the truth of the facts so furnished. It was her duty 
to obtain these facts from which the record was made. They were obtained in the 
regular course of her employment. They were furnished to the chart nurse prac- 
tically contemporaneously with her receiving the knowledge. She was cognizant 
of the necessity for their truth and accuracy, and of the responsibility which rested 
upon her; and in her case also there was the knowledge that her position depended 
upon the fidelity and accuracy with which she discharged her duties. It is clear 
that every reason exists why the hospital authorities and those connected with it 
should require that records of this character should be correct and accurate. In this 
day of advancement in medical science and the diagnosis and treatment of disease, 
hospital staffs include many specialists in different branches of the medical profession ; 
so that it frequently happens that, when a patient enters a hospital, he is examined by 
a number of these specialists; a heart specialist will examine him to detect heart 
trouble, a lung specialist for lung trouble, a throat, eye, and ear specialist for those 
affections, and so on, to constitute 4 full and thorough examination of the whole 
body and all of its organs. It is the rule and practice for these physicians to dictate 
their findings to stenographers, who in turn convey this information to the person 
whose duty it is to keep the chart or record of the particular patient’s case; and 
while, as we have said, this chart contains evidence which is as reliable and trust- 
worthy as any evidence upon which men act in the most serious affairs of life, yet, 
if it were necessary, in order to introduce the evidence contained in the chart, that 
each one of the specialists who examined the patient, the result of whose examination 
made up the chart, were required to be present in court and testify to the truth of the 
particular portion of the chart made as a result of his examination, there would be a 
practical denial by the courts of the use of such evidence as contained in the charts. 
There seems to be no good reason why the person who made the chart having 
given evidence of its authenticity, the method by which it was made up, the chart 
itself should not be admitted as evidence of the truth of the facts therein recorded. 
The decisions of the courts are not harmonious on this subject, but the principle 
which we have adopted finds support in Fielder v. Collier, 13 Ga. 499; Nelson v. 
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Bank, 69 F. 805, 16 C. C. A. 425; Continental National Bank v. First National Bank, 
108 Tenn. 374, 68 S. W. 497; U. S. v. Cross, 20 D. C. (9 Mackey) 379; Chisholm v. 
Machine Co., 160 Ill. 101, 43 N. E. 796; Donovan v. R. Co., 158 Mass. 450, 33 N. E. 
583; Northern P. R. Co. v. Keyes (C. C.) 91 F. 47; U. S. v. Venable C. Co. (C. C.) 
124 F. 267; Dohmen Co. v. Ins Co., 96 Wis. 38, 71 N. W. 69. In Wigmore on 
Evidence, vol. 2, § 1530, p. 1895, it is said: 

“Where an entry is made by one person in the regular course of business, re- 
cording an oral or written report, made to him by one or more other persons in the 
regular course of business, of a transaction lying in the personal knowledge of the 
latter, there is no objection to receiving that entry under the present exception, pro- 
vided the practical inconvenience of producing on the stand the numerous persons 
thus concerned would in the particular case outweigh the probable utility of doing 
so. Why should not this conclusion be accepted by the courts? Such entries are 
dealt with in that way in the most important undertakings of mercantile and in- 
dustrial life. They are the ultimate bases of calculation, investment, and general 
confidence in every business enterprise; nor does the practical impossibility of obtain- 
ing constantly and permanently the verification of every employee affect the trust that 
is given to such books. It would seem that expedients which the entire commercial 
world recognize as safe could be sanctioned, and not discredited, by courts of 
justice. When it is a mere question of whether provisional confidence can be placed 
in a certain class of statements, there cannot profitably and sensibly be one rule for 
the business world and another for the courtroom.” 

In the case of Mt. Vernon Co. v. Teschner, 108 Md. 158, 69 A. 702, 16 L. R. A. 
(N. S.) 758, in dealing with the question of the admissibility of the New York 
Journal of Commerce as evidence of the market value of a commodity, the court, 
speaking through Judge Boyd, after quoting from Judge Miller’s opinion in the case 
of Munshower v. State, 55 Md. 24, 39 Am. Rep. 414, wherein Gruber’s Almanac 
was admitted in evidence to prove the hour the moon rose, said: 

“Cliquot v. U. S., 3 Wall. 114 [18 L. Ed. 116] is a leading case on the general 
subject. * * * The Supreme Court in passing on the admissibility of the evidence 
referred to the statement in Lush v. Druse, 4 Wend. [(N. Y.)] 313, that ‘the proof 
was by a witness who had inquired of merchants dealing in the article, and examined 
their books. This, uncontradicted, was sufficient.’ And the Supreme Court then 
said: ‘With this ruling we are satisfied. While courts, in the administration of the 
law of evidence, should be careful not to open the door to falsehood, they should be 
equally careful not to shut out truth. They should not incumber the law with rules 
that will involve labor and expense to the parties and delay the progress of the 
remedy—itself a serious evil— without giving any additional safeguard to the interests 
of justice.’ ” 

In Hall v. Trimble, 104 Md. 317, 64 A. 1026, the sixth, seventh, and eighth 
exceptions related to the refusal of the court to admit in evidence three records of 
the Baltimore City Hospital, or to allow Dr. A. W. Deal to testify as to certain 
facts connected with the keeping of those records. The purpose of introducing in 
evidence these entries was to show that Hall had been treated in the hospital on the 
14th, 19th, and 25th days of September, 1903. This court, in affirming the action of 
the lower court, said: 

“It was shown, and not denied, that he had been treated at the city hospital for 
the injuries complained of. That he was treated on the particular days mentioned 
does not appear to have been a matter of any consequence and, therefore, the plaintiff 
had no good reason to complain of the rulings embraced in these exceptions. But 
had the evidence been material and relevant to the issue, the proper foundation had 
not been laid for its admission. When the entries were made, or by whom does not 
appear. They were supposed to have been made by Dr. Boyles, who was not pro- 
duced at the trial, whose evidence was not taken under a commission, who is not 
shown to have been on duty at the hospital on the days mentioned, and that it was 
not proved that the entries were in his handwriting. Under such circumstances the 
records were not admissible.” 

While this case is not directly in point, the clear inference to be deduced from 
the language there used is that, had the proper foundation been laid, the evidence 
would have been admissible. Circumstances constituting a proper foundation, which 
the court in that case held were necessary but were not supplied, are all present in 
the case at bar. 
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[4] We are not to be understood as holding that everything in this chart would 
be proper evidence, but our decision on this point is confined to determining that the 
objection to the admission of the chart on the ground of its contents being hearsay 
is not well taken. The chart being presented, if its contents upon examination would 
be open to other objections, such as immateriality, irrelevancy, or that it was an 
expression of opinion by persons not competent to express an opinion, those objections 
are not precluded by what we have here said. It is evident that any objections to 
the matter contained in the chart upon the grounds suggested, could not be passed 
upon by this court unless the chart was made a part of the record in the case. 
Junkins v. Sullivan, 110 Md. 539, at page 544, 73 A. 264. The situation here pre- 
sented, however, is the question of whether or not the chart should be rejected for 
the reason that the party making the entries had no personal knowldge of the truth 
of the entries recorded, and therefore it is alleged these entries are hearsay when 
attempted to be testified to by the chart nurse. In such a case it is clearly apparent 
that the inclusion of the chart in the record, or the knowledge by this court of its 
contents, has nothing to do with the decision of the question. The record discloses, 
and there is no dispute, that the chart nurse made the entries, as to the truth of 
which she had no personal knowledge, from information given her by Miss Gardner, 
the attendant nurse, and that Miss Gardner is beyond the jurisdiction of the trial 
court. Under these circumstances a knowledge of the contents of the chart would 
in no way help the court in determining whether the information given by Miss 
Gardner to Miss McElfish and recorded by her on the chart, is hearsay. In other 
words, the record contains all that is necessary to enable this court to determine 
whether the ruling of the lower court, in rejecting the chart because of its being 
hearsay, was error, and therefore it is not necessary to have the chart included in 
the record. We might add that, if the chart was included, reference to its con- 
tents would not be necessary to pass upon the question here involved. 


[5] During the examination of Dr. Koon, the medical expert, he was asked: 

“Q. You heard the testimony in this case? A. Yes, sir. 

“Q. You heard Dr. Everhart’s statement that Boyd Reinhart had been taken into 
the Allegany Hospital on the 22d of November for treatment for acute alcoholism? 
A. Yes, sir. : 

_ “Q. You heard his statement that he was all right at noon on the 25th? A. Yes, 
sir. 


“Q. Can you now state whether or not in your opinion he was cured of acute 
alcoholism on the 25th?” 


This latter question the doctor was not permitted to answer. This ruling con- 
stituted the fifth exception. The witness had heard the testimony in the case that 
Mr. Reinhart entered the hospuital on the 22d, suffering from acute alcoholism for 
which he had to be treated, and further had heard the testimony of the attending 
physician that the patient was clear mentally and fully recovered from his intoxica- 
tion at noon on November 25th. The question was then put to the expert witness 
whether in his opinion Reinhart was cured of acute alcoholism on the 25th. It may 
have been permissible to ask the question whether or not it was possible for a person, 
under the conditions here described, to be fully cured of alcoholism on that day; 
this question the doctor might have answered from his expert knowledge, and, if he 
had then stated that no person could have been free from intoxication at the time, 
under the circumstances detailed, he might then have been asked whether in his opinion 
Reinhart was free from the effects of the intoxication. But the question here presented 
was to a witness who had not seen the patient and who was required to assume the 
truth of all of the testimony, a part of which was to the effect, by the attendant 
physician, that the patient had fully recovered at noon. -The question was not directed 
to what the witness would know from his medical knowledge and experience as to 
what would be the likely condition of a patient under such circumstances, but what 
in his opinion was the condition of this patient. We find no error in this ruling. 

[6] The sixth, seventh, eighth, ninth, tenth, and eleventh exceptions were to the 
sustaining of objections to the following questions asked this witness: 

“Q. Doctor, can you state whether or not in your opinion Boyd Reinhart would 
have sustained this injury—the fractured legs—if he had not been suffering at the 
time from acute alcoholism? 


“Q. What, in your opinion, was the connection, if any, between the disease of 
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alcoholism and the injuries which he sustained from going out the window of the 
Allegany Hospital ? 

“Q. Can you state whether or not alcoholism contributed in any way to the 
injuries sustained by Boyd Reinhart? 

“Q. In your opinion did alcoholism contribute in any way to the death of Boyd 
Reinhart, and, if so, to what extent? 

“Q. In cases such as the one testified to here, what in your opinion, if any, is 
the effect of alcoholism suffered within three or four days prior—five or six day Ss, 
prior to the death? 


“Q. What, doctor, in your opinion, would be the effect, if any, on the death of 
a patient who died three days after i injuries such as were sustained in this case, where 
it appeared that three days before the injuries the patient had been suffering from 
acute alcoholism?” 

During the progress of the trial, and after objection to some of these questions 
had been sustained, the witness was asked this question: 

“Q. Doctor, if one has been, up to the time of his death, addicted for a long 
time to the excessive use of alcohol, and he sustains injuries such as have been 
described in this case, what effect in your opinion, if any, does that excessive use of 
alcohol have upon the injured person?” 


Which question, over the objection of the plaintiff, the court allowed the witness 
to answer, as follows: 


“We always know that any alcoholic patient is very much weakened by the con- 
dition of being an addict to the habit, and any injury or any disease in an alcoholic 
subject we always expect less satisfactory results than we do in persons who have 
not been addicted; that is, any injury to a patient who is suffering from alcoholism, 
the alcoholism plays a very important part in the chances of that patient getting 
well. In fact we don’t expect them to get well as readily as one who has not been 
addicted ta the habit.” 

From this question and answer it will be seen that the jury was given the benefit 
of the doctor’s opinion upon the general proposition, which contained practically the 
information sought to be elicited by the questions set forth above, which the witness 
was not permitted to answer, and was all that the defendant was entitled to have. 
We therefore find no reversible error in these rulings. 


[7] The remaining exception relates to the ruling on the prayers. It must be 
borne in mind that the suit was brought on an accident policy, in which the contract 
is essentially different from that of an ordinary life insurance contract, and is 
governed by different principles. By the policy, which is the contract between the 
parties, the insurance company agreed to pay the legal representatives of Boyd A. 
Reinhart $7,500 in case of his death caused “directly and exclusively by bodily injury, 
sustained solely through accidental means.” The contract further provides: 

“This policy does not cover loss caused by any means, injury, or disease which, 
had it been used or self-inflicted by the insured while in possession of all mental 
faculties, would be deemed intentional.” 


While the last above quoted clause is somewhat unusual in its phraseology, and 
we have been unable to find a decided case in which this exact language occurs, it 
will be seen by an analysis of its provisions that it, in substance and effect, is equiv- 
alent to a provision that the policy does not cover loss for self-inflicted injuries while 
sane or insane. The important distinction between this form of accident policy and 
a life insurance policy which contains the proviso that the company will not be liable 
in case of suicide, is that in the latter the proviso creates an exception to liability 
on the part of the insurer, and therefore is a matter of defense which places upon 
the insurer the burden of proving the exception—that is to say, proving suicide— 
while, in the former, or accident, policy, the beneficiary, in order to bring it within 
the terms of the contract, must show not only death, but death caused directly and 
excusively by bodily injury sustained solely through accidental means. In other 
words, as it is incumbent, in life insurance policies, on the beneficiary to prove death, 
which is the one occurrence which brings the case within the terms of the policy, so 
here it is incumbent upon the beneficiary to show, not only death, but death caused 
solely by accidental means, in order to present a case without further testimony, 
which would render the insurance company liable on this form of contract. The 
necessary allegation of the declaration is that the insurance company agreed by its 
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contract to pay the beneficiary of the insured $7,500 in the event of his death being 
caused directly and exclusively by bodily injury sustained solely through accidental 
means. This necessary allegation is contained in the present declaration. It is in- 
cumbent upon the plaintiff, not only to make this allegation, but to support it by 
sufficient proof, in order to make out a prima facie case. The effect of this require- 
ment in the present case is that the plaintiff offer proof, not only of the death of 
the insured, but that it was caused by bodily injury sustained accidentally. 


[8, 9] The record discloses proof of death from bodily injury caused by a 
fall from a second-story window of the hospital, which fall may have resulted either 
from an accident or from the intentional act of the insured; it being immaterial 
whether the act was done while sane or insane. In such a case the well-settled legal 
presumption is that the fall was caused by accident, for the reason that the law 
does not presume self-inflicted injuries. While the plaintiff is entitled to this evi- 
dentiary presumption, it is not conclusive, and is only equivalent to some evidence 
sufficient to go to the jury in support of the allegations of his declaration. The 
plaintiff occupying this position, if evidence is produced, proper for the jury’s con- 
sideration, which tends to prove that the injury was self-inflicted, either while sane 
or insane, the burden is still upon the plaintiff to show by a preponderance of the 
evidence that the injury was accidental; and it is error to instruct the jury that in 
such a situation the burden is upon the defendant to show by a preponderance of the 
evidence that the injury was not accidental. To state the proposition in another way, 
the burden upon the plaintiff was the same as before any evidence was offered. The 
plaintiff asserted the affirmative proposition that the death was caused solely by 
accident, and it was incumbent upon her to substantiate this affirmation by proof, 
and maintain the affirmative throughout the case. At no time did this burden shift 
so as to require the defendant to show by a preponderance of the evidence the negative 
proposition that death was not caused solely by an accident. In the case of Fidelity 


& Casualty Co. v. Weise, 182 Ill. 496, 55 N. E. 540, in considering a suit on an acci- 
dent policy, the court said: 


“The plaintiff was entitled to the benefit of the presumption the assured did not 
take his own life. The presumption was not conclusive, but rebuttable. The question 
to be determined by the jury, from the consideration of all the evidence (the plaintiff 
being given the benefit of the presumption referred to), was, at the close of the 
testimony as it was at the beginning, Did the assured come to his death through 
accidental means? The appellee asserted the affirmative of this proposition, and it 
was indispensable to her right to recover under her declaration her position should 
be supported by a preponderance of the evidence. 1 Greenleaf on Evidence (15th 
Ed.), § 74, note (a). The instruction incorrectly cast the onus probandi upon the 
appellant. The case, upon the facts demanded the jury should have been accurately. 
advised as to the quantum of evidence required to be produced by the plaintiff. The 
error is therefore reversible in character.” 

The general principle is found stated in 1 C. J. 496, § 284: 


“In an action upon a policy of accident insurance the burden rests upon the 
plaintiff, in the first instance, to make out a prima facie case in favor of a recovery 
by showing that the death of or injury to the insured was the result of external, 
violent, and accidental means as required by the policy; and the introduction of the 
defense of suicide does not shift the burden, although the presumption in favor of 
sanity is, in the absence of countervailing proof, sufficient in itself to establish prima 
facie that death occurred otherwise than by self-destruction.” 

To the same effect, see Bernick v. Illinois Com. Men’s Ass’n, 175 Ill. App. 511; 
Taylor v. Pac. Mut. Life Ins. Co., 110 Iowa, 621, 82 N. W. 326; Laessig v. Trav. 
Protective Ass’n, 169 Mo. 272, 69 S. W. 469; Whitlatch v. Fid. & Cas. Co., 149 
N. Y. 45, 43 N. E. 405; Hill v. Central Acc. Ins. Co., 209 Pa. 632, 59 A. 262; Howes 
v. Iowa State Trav. Men’s Ass’n (D. C.) 241 F. 278; Lamport v. Etna Life Ins. Co. 
(Mo. Sup.), 199 S. W. 1020; Merrett v. Pref. Masonic Mutual Acc. Ass’n, 98 Mich. 
338, 57 N. W. 169; In the case of Weil v. Globe Indemnity Co., 179 App. Div. 166, 166 
N. Y. S. 225, the court, in speaking of an instruction similar to those granted here. 
said: 

“This was tantamount to instructing the jury that, if the evidence was evenly 
balanced, the law resolved it in favor of the plaintiff. This squarely put upon the 
defendant the burden of producing a preponderance of evidence, and was directly con- 











Acc. | Wicklow v. United States Fidelity & Guaranty Co. 153 


trary to the cnarge that the burden of proof on the whole case was on the plaintiff. 
As was said in Whitlatch v. Fid. & Cas. Co., 149 N. Y. 45, 43 N. E. 405, where the 
issue is so close it is extremely important to have the rules as to the burden of proof 
correctly given to the jury. These contrary instructions were confusing to say the 
least, and could only have been understood by the jury as meaning that if, upon all 
the evidence, they were in doubt, or if the scales hung evenly balanced, the law pre- 
sumed the issue in favor of the plaintiff.” 


In the case of Whitlatch v. Fid. & Cas. Co., supra, the court there said: 

“A charge is erroneous * * * which refuses to instruct the jury; that if, upon the 
whole case, they find the evidence to be evenly balanced upon the question as to 
whether the insured intended to kill himself, they must find for the defendant. * * * 
All that this can properly mean is that when the plaintiff has established a prima facie 
case the defendant is bound to controvert it by evidence, otherwise he will be cast in 
judgment. When such evidence is given and the case upon the whole evidence, that for 
and that against the fact asserted by the plaintiff, is submitted to court or jury, then 
the question of the burden of proof as to any fact, in its proper sense, arises and 
rests upon the party upon whom it was at the outset, and is not shifted by the course 
of the trial, and the jury may be properly instructed that all material issues tendered 
by the plaintiff must be established by him by a preponderance of evidence.” 

In the case of Lamport v. A£tna Life Ins. Co., supra, it was said: 

“In such a case as this the burden of proof does not shift, because under the very 
terms of the policy itself the test of defendant’s liability to pay assured was not the 
bare fact of the loss of a hand, but the loss of such hand by accident. Plaintiffs 
having alleged such loss in such manner, the burden was cast on them to prove it. 
During the trial that condition, which is sometimes conveniently called the ‘burden 
of the evidence,’ may alternately shift! from plaintiff to defendant as the evidence for 
and against the respective contentions of plaintiff and defendant is presented, but in 
a case like this the burden of proof—that is, the duty to persuade or convince the 
triers of fact that the plaintiff, upon the issues in the case and the facts in evidence, 
is entitled to recover—abides throughout the case with the plaintiff.” 


[10-12] From the views herein expressed, it will be seen that the court erred 
in excluding the hospital chart, although we are unable to say that it is injurious 
and reversible, the chart not being before us. There was reversible error in granting 
the plaintiff’s third, fourth, and fifth prayers. The reporter is requested to set out 
the third, fourth and fifth prayers. These errors require a reversal of the judgment. 

Judgment reversed, with costs to the appellant. 

Offutt, J., concurs in the result. 


WICKLOW v. UNITED STATES FIDELITY & GUARANTY CO. 
(Supreme Court, Appellate Division, First Department. April 8, 1927.) 
221 New York Supplement 157. 

1. INSURANCE—WHETHER FALSE STATEMENT AS TO WAGES IN 
APPLICATION FOR ACCIDENT POLICY WAS MATERIAL TO RISK 
HELD FOR JURY (INSURANCE LAW, § 107, SUBD. [F]). 

False statement that applicant’s average weekly wages exceeded total weekly 
indemnity under all policies carried, made in application for accident policy insuring 
against specific losses, and, if none of specific losses is suffered, obligating insurer 
to pay weekly indemnity in case of continuous total disability, held to present question 
for jury whether misrepresentation was material, on company’s acceptance of 
risk, under Insurance Law, § 107, subd. (f), and it was error to decide, as matter 
of law, that earnings had no relation to specific loss, because action was for specific 
loss of sight of eye. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

2. INSURANCE—MATERIAL FALSE STATEMENT IN APPLICATION 
FOR ACCIDENT POLICY WILL AVOID WHOLE POLICY, NOTWITH- 
aoen oar OFFER TO SURRENDER PART OF CLAIM DIRECTLY 


Accident insurance policy, insuring against specific losses, including loss of 
sight of eye, and in alternative providing for weekly indemnity for total disability 
in case no specific loss was incurred, is entire contract, and false representations, 
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materially inducing acceptance of risk, will avoid whole contract, notwithstanding 
insured’s surrender of part of obligation directly affected by misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

Martin, J., dissenting. 

Appeal from Trial Term, New York County. 

Action by Nestor Evans Wicklow against the United States Fidelity & 
Guaranty Company. From a judgment for plaintiff on a verdict of $24,300, defendant 
appeals. Reversed, and new trial ordered. 

Argued before Dowling, P. J., and Merrell, Martin, O’Malley, and Proskauer, JJ. 

William Dike Reed, of New York City, for appellant. 

O’Brien, Malevinsky & Driscoll, of New York City (Arthur F. Driscoll, of New 
York City, of counsel, and Dennis F. O’Brien, of New York City, on the brief), for 
respondent. 

ProsKAUER, J. Plaintiff in an action upon a policy of accident insurance 
has had judgment for the principal sum fixed in the policy for the loss by accident 
of the “entire sight of one eye.” The policy also obligated the defendant, in the 
event that none of a list of specific losses was suffered by the plaintiff, but that 
the plaintiff none the less should suffer ‘a continuous total disability” and be pre- 
vented from performing “any and every duty pertaining to his occupation,” to pay 
him a weekly indemnity of $100 per week. By the policy the plaintiff was insured 
in the principal sum of $30,000 and for a weekly indemnity of $100. 

The evidence justified the finding of the jury that the plaintiff suffered the loss 
of the entire sight of one eye by accident. The serious question on this appeal is 
whether there should have been submitted to the jury defendant’s claim that the 
plaintiff lost his right of recovery by reason of a false statement contained in his 
application, to the effect that his average weekly earnings as chief engineer of 
the Clyde Steamship Company exceeded the total amount of single weekly in- 
demnity under this,and all other policies carried by the assured. The assured 
had another policy, known as a travel policy, by which he was entitled to weekly 
indemnity of $50. His weekly indemnities thus aggregated a sum in excess of $600 
per month. His wage was $200 a month, with quarters on his boat and meals. His 
subsistence was figured by the company at cost, but evidence of this cost was 
excluded, over defendant’s exception. This evidence, if admitted, would have given 
basis for a jury finding that the statement of earnings in the application was 
false. The trial court excluded this evidence, and withdrew this question from the 
jury, however, on the ground that the representations in reference to weekly in- 
demnity had no relation to the specific indemnity claimed for loss of the eye, following 
two cases decided by the Court of Appeals of Kentucky. ®tna Life Ins. Co. v. 
Claypool, 128 Ky. 43, 107 S. W. 325; Claypool v. Continental Casualty Co., 129 
Ky. 682, 112 S. W. 835. 

[1] We are unable to adopt the principle of these cases. The statute of this 
state provides that the falsity of a statement shall not bar the right to recovery, 
unless the statement was made “with actual intent to deceive, or unless it materially 
affected either the acceptance of the risk or the hazard assumed by the insurer.” 
Insurance Law, § 107, subd. (1) The Kentucky cases proceed upon the theory 
that the amount of earnings has no relationship to the specific damage occasioned 
by the loss of an eye or a limb, and that therefore the representation is immaterial, 
where the claim asserted is for a specific loss rather than for a weekly indemnity. 
This view, however, wholly ignores the fact that a misstatement may, in the language 
of the New York statute, materially affect the acceptance of a risk, even where 
it may not materially affect the amount of damage recoverable in the particular 
suit. The defendant here wrote one policy, not two. It therein agreed to pay in 
the alternative a weekly indemnity or a specific loss. It insured in the principal 
sum of $30,000 and for a weekly accident indemnity of $100. The representation 
that the assured’s weekly earnings exceeded the amount of the weekly indemnity 
was not as a matter of law immaterial to the company’s acceptance of this risk. It 
cannot be said as a matter of law that the company would have accepted this risk, 
had it known that an applicant earning substantially less than $600 a month was 
securing insurance giving him weekly indemnities of over $600 a month. The 
danger of fraud or malingering from this situation is apparent. 

[2] In the case at bar the plaintiff sought to recover his weekly payments 
and withdrew the claim upon the trial. The respondent’s position in effect is that, 
while he may have induced the making of the contract by a false representation 
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material to one part of the defendant’s obligation, he may surrender this part of 
the obligation and none the less hold the defendant to the remainder. This contract 
of insurance cannot be thus separated. A false representation, material to induce 
the defendant to accept the risk and enter into the contract, is effective to avoid the 
whole contract. 

The judgment should be reversed, and a new trial ordered, with costs to the 
appellant to abide the event. 

Dowling, P. J., and Merrell and O'Malley, JJ., concur. 

Martin, J., dissents. 


BUSINESS MEN’S MUTUAL v. LOCKHART er at. (No. 2764.) 
(Court of Civil Appeals of Texas. Agnarillo. Feb. 9, 1927.) 
291 Southwestern Reporter 658. ; 

2. INSURANCE—-POLICY STIPULATION FOR VENUE OF SUIT ON POL- 
ICY IN CERTAIN COUNTY WILL NOT BE ENFORCED, THOUGH 
INSURER IS LOCAL MUTUAL AID ASSOCIATION (VERNON’S ANN. 
CIV. ST. 1925, ART. 1995, SUBDS. 23, 28; REV. ST. 1925, ART. 4859). 
Stipulation in policy that legal proceedings against insurer must be instituted in 

county of its domicile will not be enforced, in view of Vernon’s Ann. Civ. St. 1925, 

art. 1995, subds. 23, 28, authorizing suit in any county in which cause of action arose 

or plaintiff resides, though insurer is not a corporation within latter section, but a 

“local mutual aid association,” within Rev. St. 1925, art. 4859. 

(For other cases, see Insurance, Dec. Dig. § 618.) 


5. INSURANCE—EVIDENCE OF NUMBER OF MEMBERS OF MUTUAL 
AID ASSOCIATION IN INSURED’S CLASS AT TIME OF ACCI- 
DENTAL INJURY HELD ADMISSIBLE IN ACTION ON POLICY. 
Where defendant mutual aid association set up stipulation of accident policy 

for payment of certain sum for each joint membership, and alleged number of 

members in insured’s class at time of her injury, court erred in excluding evidence 
of number of members therein at that time. 
(For other cases, see Insurance, Dec. Dig. § 648[1].) 


6. INSURANCE—PLAINTIFFS WERE NOT REQUIRED TO PLEAD PRO- 
VISION OF MUTUAL ACCIDENT POLICY FOR PAYMENT OF CER- 
TAIN SUM PER JOINT. MEMBERSHIP AT TIME OF INJURY. 

It was not incumbent on plaintiffs to plead, and offer proof under, provision of 
mutual accident policy sued on for payment of certain sum for each joint member- 
ship at time of injury; that being a matter of defense. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

7. INSURANCE—INSURED HELD ENTITLED TO RECOVER FOR “LOSS” 
OF USE OF HAND, NOT ENTIRELY SEVERED. 

Under policy insuring against loss of one arm, etc., through accidental means, 
insured could recover for loss of use of one hand, though it was not entirely 
severed; “loss” not meaning actual physical severance of member, but any injury 
rendering it useless. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

8 INSURANCE—WHETHER INSURED SUFFERED “LOSS’ OF HAND 
NOT ENTIRELY SEVERED HELD FOR JURY. 

Whether insured suffered “loss” of hand not entirely severed held for jury, 
in action on accident policy. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Lubbock County Court; Chas. Nordyke, Judge. 

Action by Gertrude Lockhart and husband against the Business Men’s Mutual. 
Judgment for plaintiffs, and defendant appeals. Reversed and remanded. 

J. I. Kilpatrick and Wilson & Randal, all of Lubbock, for appellant. 

W. M. Peticolas, Jr., and Lockhart & Garrard, all of Lubbock, for appellees. 

Hatt, C. J. The appellee, joined by her husband, filed this suit to recover 
$500 under a joint policy issued by appellant to appellee and her husband, insuring 
against death and against the loss of one arm, one foot, or sight of one eye through 
accidental means. She alleged that in an automobile accident her right hand and arm 
had been totally and permanently disabled and lost. 
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The appellant filed its plea of privilege to be sued in Tarrant county. The plea 
was duly controverted by appellees and was overruled by the court. The case was 
then tried to a jury, and, in response to special issues, the jury found that the injury 
to Mrs. Lockhart’s hand was such an injury that it was totally and permanently 
disabled for all practical purposes. Based upon this verdict, the court rendered 
judgment in favor of the plaintiffs in the sum of $500. 

[1] The action of the court in overruling appellant’s plea of privilege was 
not assigned as error in the lower court, but is urged here as fundamental error. 
The consideration of the proposition requires us to refer to the statement of facts, 
and for that reason fundamental error is not presented, but, since the judgment must 
be reversed, we deem it advisable to consider the proposition in view of another trial. 


[2] The plea of privilege is based upon the following provisions in the articles 
of agreement and by-laws of the association: 

“It is agreed that, should a member move outside of the territory prescribed 
by a 50-mile radius from the city of Fort Worth, said member shall still be entitled 
to all the benefits of membership in the association, provided that all dues and as- 
sessments are properly paid, and provided that any legal proceedings against the 
association must still be instituted in Tarrant county, Tex.” 

The decisions of the Courts of Civil Appeals are not in perfect harmony upon 
this point, but the Supreme Court in International Travelers’ Association vy. Branum, 
109 Tex. 543, 212 S. W. 630, and International Travelers’ Association v. Powell, 
109 Tex. 550, 212 S. W. 931, citing numerous authorities, held that rules to determine 
in what courts and counties actions may be brought are fixed upon consideration 
of general convenience and expediency by general law; to allow them to be changed 
by the agreement of parties would disturb the symmetry of the law and interfere 
with such convenience, further quoting with approval from Insurance Co. v. Morse, 
20 Wall. 451 (22 L. Ed. 365), as follows: 

“Every citizen is entitled to resort to all the courts of the country, and to 
invoke the protection which all the laws or all those courts may afford him. A 
man may not barter away his life or his freedom, or his substantial rights. * * * He 
cannot, however, bind himself in advance by an agreement, which may be specifically 
enforced, thus to forfeit his rights at all times and on all occasions, whenever the 
case may be presented.” 

After review of the authorities Judge Greenwood says: 

“We are convinced that it is utterly against public policy to permit bargaining 
in this state about depriving courts of jurisdiction, expressly conferred by statute, 
over particular causes of action and defenses. Eaton v. International Travelers’ 
Ass’n of Dallas [Tex. Civ. App.] 136 S. W. 817. It follows that the stipulation 
for exclusive venue in Dallas county will not be enforced, and that the court did 
not err in overruling the plea asserting the privilege to be sued in that county alone.” 

Vernon’s Annotated Texas Statutes 1925, art. 1995, subd. 23, provides that suits 
against a private corporation, association, or joint-stock company may be brought 
in any county in which the cause of action, or a part thereof arose, and subdivision 
28, relating to actions to recover upon insurance policies, provides that suits upon such 
policies may be brought against any life insurance company or accident insurance 
company, etc., in the county where the home office of such company is located, 
or in the county where loss has occurred, or where the policy holder or beneficiary 
instituting such suits reside. 

While the appellant in this case is not a corporation, within the meaning of the 
statute last referred to, and, it would seem from the record before us, is what is 
denominated ‘a local mutual aid association” (R. S. 1925, art. 4859), we think it 
comes clearly within the scope of the rule announced by Judge Greenwood in the 
Branum Case, and the first proposition is therefore overruled. 

The appellant contends under several propositions that the court erred in 
overruling its general demurrer and several special exceptions urged to the plaintiff’s 
pleadings. These propositions are without merit. 


[3, 4] The certificate which forms the basis of the action was attached to and 
made a part of the petition as an exhibit. The rule is that on demurrer the court 
will give to the exhibit the legal effect to which it is entitled and such effect will 
control when the allegations of the petition and the recitations of the instrument in 
this particular are found to be in conflict. Wineinger v. Farmers’ & Stockmens’ 
Loan & Investment Ass’n (Tex. Civ. App.) 278 S. W. 932. It is further held that 
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under such conditions an objection for variance between the exhibit and the pleading 
should not be sustained when the former is offered in evidence because it is im- 
material and cannot mislead the complaining party to his prejudice or surprise him. 
Hays v. Samuels, 55 Tex. 560; McClelland v. Smith, 3 Tex. 210; Peters v. Critten- 
den, 8 Tex. 131; Greenwood v. Anderson, 8 Tex. 225; Beham v. Ghio, 75 Tex. 
87, 12 S. W. 996. 

, 6] The policy sued on provided for the payment of a certain sum for each 
joint membership at the time of the injury and where death did not result. This 
provision controls in this case. The defendant set up this stipulation of the policy, 
alleging that there were only 600 members in the class to which plaintiffs belonged 
at the time of the injury, and proof by defendant as to the number of members 
was excluded. It is not incumbent upon plaintiffs to plead this term of the policy 
and offer proof thereunder, but it was a matter of defense. Having been pleaded 
by the defendant, the court erred in excluding evidence to show the number of 
members actually in that class at the time of the accident. Sup. Council of A. L. 
of H. v. Anderson, 61 Tex. 296. 

[7, 8] Under several propositions, it is insisted that, because Mrs. Lockhart’s 
hand was not entirely severed by the accident, the appellees should not have been 
permitted to recover. Under the provisions of the policy she was entitled to re- 
cover for the loss of one hand. As used in the policy, the term “loss” does not 
mean an actual, physical severance of the member from the body, but any injury 
which renders the member useless is a “loss” within the meaning of the policy. 
1 C. J. 467; Modern Order of Preztorians v. Taylor, 60 Tex. Civ. App. 217, 127 
S. W. 260; Eminent Household of Columbian Woodmen v. Hancock (Tex. Civ. 
App.), 174 S. W. 657. The testimony should have been introduced showing the 
accident and the effect of the injury. The court should have defined the term 
“loss” as used in the policy, as above indicated, and then submitted to the jury the 
issue whether, under the evidence, the appellee Mrs. Lockhart had suffered the 
loss of her hand as defined. 

[9] It is further insisted that the judgment should be reversed because of the 
misconduct of the jury. We think this contention is sound. One of the jurors 
testified that, about 30 minutes after the jury had retired to consider its verdict, 
there was division of opinion as to appellees’ right of recovery; that he told the jurors 
that, if they did not give Mrs. Lockhart a verdict, she would never have another 
chance to get one; that he had read accounts in the papers at different times where men 
had been supposed to be dead, and their wives had collected the money and had been 
required to repay it to the insurance company when their husbands later showed 
up; that in his opinion Mrs. Lockhart would have to reimburse the company if her 
hand got well; that prior to the time he made this statement three of the jurors were 
in favor of answering the special issues in the affirmative and two in the negative, 
and that one had said nothing ; that about 20 minutes after this conversation the 
jurors returned their verdict, answering both issues in favor of appellees. One other 
juror was introduced as a witness upon the hearing of a motion for new trial 
and corroborated the first witness. The effect of this testimony is to show that at 
least two of the jurors were improperly influenced in rendering their verdict in favor 
of the appellees, and for this reason the motion for a new trial should have been 
granted. Moore v. Ivey (Tex. Com. App.) 277 S. W. 106; Gulf, C. & S. F. R. Co. 
v. Harvey (Tex. Com. App.) 278 S. W.; Letsinger v. P&S.F.R. Co., (Tex. 
Civ. App.) 286 S. W. 1107 and authorities cited. 

[10] The practice of jurors in communicating to other members of the jury 
outside matters and information obtained by them aside from the evidence intro- 
duced under the rulings of the court is resulting in numerous reversals, and is 
a reprehensible practice, which the trial court should condemn and punish. 

For the errors pointed out, the judgment is reversed, and the cause is remanded. 


(Commission of Appeals of Texas, Section A. March 23, 1927 
292 Southwestern Reporter 193. 

1. INSURANCE—INJURY BY ACCIDENTAL MEANS DEPENDS RATHER 
ON ELEMENT OF ACCIDENT IN CAUSE OF INJURY, THAN IN 
MERE FACT OF INJURY’S OCCURRENCE. 

In order to find that injury effected by accidental means, element of accident 


INTERNATIONAL TRAVELERS’ ASS’N v. ROSS. (No. 923—4698.) 
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must be found in that which produced injury, rather than in mere fact that injury 
occurred. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—RUPTURE OF BLOOD VESSEL DURING ATTACK OF 
NAUSEA CAUSING DEATH HELD RESULT OF PHYSICAL DIS- 
ORDER, WITHOUT INTERVENTION OF INDEPENDENT AGENCY, 
IN ACTION ON ACCIDENT POLICY. 

Rupture of blood vessel during attack of nausea and vomiting causing death held 
direct and proximate result of sickness of deceased without intervention of inde- 
pendent cause or agency in action on policy covering death by accidental means. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


3. INSURANCE—NO RECOVERY COULD BE HAD, UNDER POLICY COV- 
ERING DEATH BY BODILY INJURY EFFECTED THROUGH ACCI- 
DENTAL MEANS, FOR DEATH BY RUPTURE OF BLOOD VESSEL 
RESULTING SOLELY FROM PHYSICAL DISORDER. 


Death of insured by rupture of blood vessel resulting solely from sickness or 
physical disorder held not due to bodily injury effected through accidental means, 
for which recovery could be had under policy of accident insurance. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


4. INSURANCE—BODILY INJURIES CAUSED SOLELY BY SICKNESS 
HELD NOT INJURIES EFFECTED BY “ACCIDENTAL MEANS.” 
Bodily injuries of which sickness is sole efficient cause held not within scope of 

accident insurance policy covering bodily injuries effected by accidental means, 

sickness not being “accident” or “accidental means.” 
(For other cases, see Insurance, Dec. Dig. § 455.) 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Suit by Mrs. Kate Barr Ross against the International Travelers’ Association. 
i. ge dismissing the suit was reversed by the Court of Civil Appeals (283 
S; 621), and defendant brings error. Judgment of Court of Civil Appeals 
ania and that of trial court affirmed. 


Seay, Seay, Malone & Lipscomb, of Dallas, and Hunt & Teagle, of Houston, 
for plaintiff in error. 

Vinson, Elkins, Sweeton & Weems, of Houston, for defendant in error. 

Harvey, P. J. This suit was brought in the Eleventh judicial district court 
of Harris county, Tex., by plaintiff in error Mrs. Kate Barr Ross, as beneficiary 
of an accident insurance policy issued on the life of Z. D. Ross against plaintiff 
in error for the sum of $6,000. 

Plaintiff in error presented and urged a general demurrer to the petition on 
the ground that the death of assured was not due to bodily injuries effected through 
accidental means, which the trial court sustained, and defendant in error declining 
to amend, the suit was dismissed. On appeal, the Court of Civil Appeals reversed 
said judgment of dismissal. 283 S 621. 

Defendant in error alleged in her petition that she was the beneficiary in the 
policy of accident insurance issued by plaintiff in error on the life of her husband, Z. 
D. Ross, in November, 1921; that she was the wife of the said Z. D. Ross; that the 
policy was issued for a valuable consideration; that all premiums were paid; that 
deceased lost his life on December 27, 1923; that due proof of loss was made; 
that all the terms and provisions of the policy had been complied with; and specially 
pleaded that none of the exceptions contained in the policy applied. 

In connection with the death of the said insured, defendant in error substantially 
alleged that at about 11:30 a. m. on December 26, 1923, the insured ate dinner with 
friends in the town of Willis, Tex. The dinner consisted of turkey hash, salad, 
vegetables, and other rich food, of all of which Ross, the insured, ate very heartily. 
During the afternoon Ross, with his family, left for his house at Sugarland, Tex., 
and arrived home late that afternoon. After eating a light supper being very tired 
and sleepy, he retired early and went to sleep and slept very soundly. That while 
he was so sleeping, his food, in the process of digestion, —s a headache, and that 
about 1 o'clock a. m. on the morning of December 27, 1923, he was awaked, arose 
from bed, and went to the bathroom to take an aspirin tablet. That immediately 
upon entering the bathroom he became nauseated, and in severely straining in 
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vomiting, he ruptured a blood vessel, causing hemorrhage of the brain, and died 
several hours thereafter. It was particularly alleged: 

“The rupturing of the blood vessel, causing hemorrhage of the brain, was the 
direct and proximate cause of the death of the said Z. D. Ross, and the means of 
producing the death was the severe strain in vomiting. The severe straining and 
vomiting was unexpected, unforeseen, and not anticipated or intended by the deceased, 
and the said vomiting and straining could not be stopped or controlled by the said 
Z. D. Ross, he having gone into the bathroom, not for the purpose of straining 
and vomiting, but for the purpose of taking an aspirin to relieve the headache, 
and not expecting, intending, or anticipating that he would become nauseated upon 
arising from the bed, and forced and compelled to vomit and strain, and the rup- 
turing of the blood vessel, which caused hemorrhage of the brain, was the un- 
foreseen, unexpected, and unintentional result of straining and vomiting. Wherefore, 
the said Z. D. Ross lost his life through bodily injuries effected directly, inde- 
pendently, and exclusively through accidental means.” 

The insuring clause of the policy in question, and upon which liability was predi- 
cated provided for indemnity “against loss resulting from bodily injuries, effected 
directly, independently and exclusive of all other causes through accidental means 
(excluding suicide, voluntary or involuntary, sane or insane).” 

[1] According to the averments of the petition, the bodily injury which resulted in 
the death of Z. D. Ross was the rupture of a blood vessel. Whether such injury is 
contemplated by the terms of the policy depends upon whether or not the injury was 
directly effected through accidental means, independently and exclusive of all other 
causes. And before it can be determined that such injury was effected by accidental 
means, the element of accident must be found in that which produced the injury, 
rather than in the mere fact that the injury occurred. Bryant v. Continental Casualty 
Co., 107 Tex. 588, 182 S. W. 673, L. R. A. 1916E, 945, Ann. Cas. 1918A, 517. 

[2] That the sickness or stomach disorder suffered by Ross was the direct cause 
of the rupture of the blood vessel plainly appears from the allegations of fact in the 
petition. Ross suffered an attack of nausea. The nausea, and its natural consequence 
of straining in vomiting, resulted directly in the rupture of the blood vessel, without 
the intervention of any other cause or agency. It is of no importance that the rupture 
of the blood vessel was unexpected or was an unusual result of nausea and the con- 
sequent straining in vomiting. Vomiting and straining are the natural and usual 
accompaniments of nausea, and are as much a part of the sickness resulting from the 
derangement of the stomach as is the distressed feeling produced in the stomach itself. 
There can be no escape from the conclusion that the rupture was the direct and proxi- 
mate result of the sickness or physicial disorder suffered by Ross, and that no other 
independent cause or agency intervened to produce the injury, or even to contribute to 
the injury. The case, as presented by the petition, is to be distinguished from those 
cases where sickness merely furnishes the condition in which an independent cause 
operates to produce the injury, as in the cases of Manufacturers’ Accident Indemnity 
Co. v. Dorgan (C. C. A.) 58 F. 945, 22 L. R. A. 620, and Meyer v. Fidelity & Casualty 
Co., 96 Iowa, 378, 65 N. W. 328, 59 Am. St. Rep. 374, and many other cases of like 
kind. 

[3] Having concluded that the allegations of fact contained in the petition show 
that the sickness of Ross was the sole proximate cause of the alleged injury, it re- 
mains to be considered whether the injury, so caused, is contemplated by the policy 
provision which has been quoted. 

In the case of Bryant v. Continental Casualty Company, supra, the court said: 

“The history of accident insurance, as found in the many judicial decisions upon 
the subject, reveals the constant denial by accident companies of any liability, under 
the ordinary form of policy, for disease, though accidentally effected, unless proxi- 
mately caused by bodily injury, and their constant maintenance of the proposition that 
any other theory of their liability is opposed to the general scheme of accident in- 
surance. This position, generally, has been sustained by the courts.” 

[4] Sickness, of itself, does not comprehend the element of accident, according 
to popular conception. It is a physical condition which, in the ordinary course of 
events, every human being must be expected to undergo at some time and in some 
degree. The history of human existence proves this to be so. A particular attack 
may be unexpected or unforeseen, both in occurrence and result, but this fact does 
not render the sickness accidental. Therefore sickness can never be regarded as 
the “accidental means” of effecting a bodily injury, or of itself being accidental, 
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unless the sickness be proximately caused by a bodily injury accidentally sustained. 
In view of these considerations, it may be stated, as a rule of law governing accident 
insurance, that bodily injuries, of which sickness is the sole efficient cause, do not 
come within the scope of such a provision of an accident insurance policy as we have 
under consideration here. 

We have reached these conclusions after a most careful study and consideration, 
in the light of the facts of this case, of numerous authorities to which we have been 
cited; and we think that the general demurrer to the plaintiffs’ petition was correctly 
sustained by the trial court. 

We recommend that the judgment of the Court of Civil Appeals reversing the 
judgment of the trial court be reversed, and that the judgment of the trial court be 
affirmed. 

Cureton, C. J. Judgment of the Court of Civil Appeals reversed, and that of the 
district court affirmed, as recommended by the Commission of Appeals. 


BROTHERHOOD OF RAILROAD TRAINMEN v. BRITTON. (No. 1969.) 
(Court of Civil Appeals of Texas. El Paso. Feb. 17, 1927. Rehearing Denied 
March 10, 1927.) 


292 Southwestern Reporter 286. 


1, INSURANCE—WHETHER EYE’S BLINDNESS WAS COMPLETE HELD 
FOR JURY IN HOLDER’S SUIT ON nes UNDER EVI- 
DENCE OF PRACTICAL LOSS OF SIGHT 
In holder’s suit on a benefit certificate, the quetion whether he had suffered com- 

plete and permanent loss of sight of right eye was properly submitted to the jury, 

under evidence of the loss of sight for all practical purposes. 
(For other cases, see Insurance Dec. Dig. § 825[3].) 


2. INSURANCE—REASONABLE RATHER THAN LITERAL CONSTRUC- 
TION SHOULD BE GIVEN “TOTAL DISABILITY” IN ACCIDENT 
BENEFIT CERTIFICATE. 

The term “total disability” is to be given a reasonable rather than a literal con- 
struction, in accident benefit certificate. 
(For other cases, see Insurance, Dec. Dig. § 787.) 


3. INSURANCE—PRACTICAL BLINDNESS WAS “TOTAL DISABILITY” 
eee INDEMNIFYING AGAINST COMPLETE LOSS 
Loss of sight for all practical purposes was a “total disability” in the affected 

eye under benefit certificate indemnifying against — and permanent loss of sight. 

(For other cases, see Insurance, Dec. Dig. § 7 

Appeal from District Court, El Paso County; Bavlard Coldwell, Judge. 

Action by W. H. Britton against Brotherhood of Railroad Trainmen. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

. U. Sweeney and J. E. Quaid, both of El Paso, for appellant. 

Lea, McGrady, Thomason & Edwards, of El Paso, for appellee. 

Hicerns, J. Appellee brought this suit against the appellant to recover upon a 
benefit certificate issued to him under section 68 of appellant’s constitution, alleging 
that he had suffered the complete and permanent loss of the sight of his right eye 
and had thereby become totally and permanently disabled within the meaning of said 
section. Said section 68 reads: 

“Any beneficiary member in good standing who shall suffer the amputation or 
severance of an entire hand at or above the wrist joint,;or who shall suffer the 
amputation or severance of an entire foot at or above the ankle joint, or who shall 
suffer the complete and permanent loss of sight of one or both eyes, or upon becoming 
seventy (70) years of age, shall be considered totally and permanently disabled, but 
not otherwise, and shall thereby be entitled to receive, upon furnishing sufficient and 
satisfactory proofs of such total and permanent disability, the full amount of his 
beneficiary certificate.” 

Issue No. 1, and its accompanying explanation, reads: 

“Do you find from a preponderance of the evidence that, at the time of the claim 
for disability made by the plaintiff, he had suffered the complete and permanent loss of 
the sight of his right eye? 


“For the loss of sight of an eye to be complete, within the meaning of the in- 


Acc. | Brotherhood of Railroad Trainmen v. Britton 161 


surance certificate sued on, the loss of sight must be such as that the remaining sight 
is of no material or practical use or benefit to plaintiff.” 

The issue was answered in the affirmative. There was another issue submitted 
which was also answered in the plaintiff's favor. No point with respect thereto is 
presented, so it need not be stated. Judgment was rendered in the plaintiff’s favor. 

[1] Error is assigned to the refusal of a peremptory instruction for the defendant, 
it being contended the evidence shows the plaintiff had not suffered complete and 
permanent loss of sight in his right eye as provided in the quoted section. Plaintiff 
had a retinal hemorrhage which is a permanent injury. As to this no point is made by 
appellant. Its insistence is the loss of sight in the eye was not complete. 

[2] We agree with appellant that there was not a complete loss of sight in the 
literal sense. Section 68 provides insurance against total and permanent disability. In 
construing the term “total disability” in contracts of this nature, the courts of this 
state have not construed the same in their literal sense. In so doing they are in 
accord with the weight of authority elsewhere. F. & C. Co. v. Getzendanner, 93 Tex. 
487, 53 S. W. 838, 55 S. W. 179, 56 S. W. 326. The term “total disability” is to be 
given a reasonable construction, rather than a literal one. Hefner v. F. & C. Co., 110 
Tex. 596, 222 S. W. 966. 

In the present case, Dr. Gray testified that plaintiff was not totally blind in his 
right eye, and further: 

“Tf you close the left eye, this man would be practically incapacitated—practic- 
ally so.” 

Plaintiff testified : 

“Since May, 1925, I can’t see anything with that eye. If my other eye was like 
that, I would have to be led; I couldn’t see to get around. You are standing some- 
thing like ten feet from me, and with my left eye closed I can’t see you: I can’t see 
anything in front of me. If I turn to the side, on the extreme side, I can see just an 
object. If you were ten feet on the right side I couldn’t tell whether you were a 
man or post; if you were three feet. I couldn’t tell whether you were a man or post 
with this right eye. I can see an object. That is all. I can’t tell you what it looks 
like. I can’t see it—a shadow or something dark. Of course, I can’t read with the 
eye. I can’t tell your hand from a book, at a distance of three feet, if my left eye 
is closed. It has been that way since about the beginning of May, last year. There is 
no way I can use or get any benefit from the vision of the right eye at all now. I 
can’t judge distance good at all. Looking out of the side of the right eye, I could 
see an object, I judge, three or four feet off. I couldn’t tell what it is, just see it is 
an object, is all. I don’t think there is enough vision so I could tell your hand from 
a book or a hat from your hand. I can see something dark, a shadow; that is all. 
I can’t detect what it is. There is no way I could use that vision in the condition it 
is now. It doesn’t help me any at all.” 

We regard the case of International Travelers’ Ass’n v. Rogers (Tex. Civ. App.) 
163 S. W, 421 (writ refused), as decisive against appellant’s right to a peremptory 
charge in its favor. In that case the suit was upon an accident policy insuring against 
the loss of the entire sight of an eye. A charge was given authorizing recovery if the 
plaintiff suffered “the practical loss of the entire sight of one of his eyes.” In sus- 
taining the charge the court said: 

“That, in effect, and results, and to all intents and purposes, appellee has lost the 
entire sight of his eye cannot be gainsaid, and such is the meaning of the word 
‘practical,’ as used in the court’s charge.” 

[3] The evidence shows greater impairment of the vision of Britton’s eye than 
was shown in the Rogers Case. While Britton did not become completely blind in his 
right eye, in the literal meaning of the term, yet for all practical purposes he is so, and 
in our opinion he has suffered a total disability in that eye within the meaning of 
section 68. 

An examination of the authorities cited by appellee discloses their inapplicability. 

In Kane v. Brotherhood of Railroad Trajnmen, 102 Neb. 645, 168 N. W. 598, 
L. R. A. 1918F, 1037, the plaintiff’s vision was normal except an inability to distinguish 
certain colors. That was merely a case of color blindness. 

In Holcomb v. Grand Lodge Brotherhood of Railroad Trainmen, 171 Ky. 843, 
188 S. W. 885, L. R. A. 1917B, 107, liability attached for the complete and permanent 
loss of sight of both eyes. The evidence showed almost total blindness in one eye, 
but with the other the plaintiff could sometimes tell persons across the street; he 
could walk and drive a buggy upon the streets of the city, and upon the trial he was 
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able to recognize persons in the courtroom 30 or 40 feet distant. Manifestly the 
sight was not lost for all practical purposes. 

The other cases cited by appellant have no more application than the Kane and 
Holcomb Cases, and there is no occasion to review same. 

The explanation given in connection with issue No. 1 is not upon the weight of 
the evidence; it was correct, and therefore all issues and charges requested not in 
harmony therewith were properly refused. 

The first and second propositions relate to the admission of certain testimony of 
the plaintiff. It should not have been admitted, but it was wholly irrelevant to the 
controlling issue in the case, the finding upon that issue, No. 1 is abundantly sup- 
ported by the evidence, and the objectionable evidence could have had no influence upon 
the finding made. In our opinion the error in admitting the same was harmless and 
affords no ground for reversal. 

Affirmed. 


MOUTZOUKOS v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. 
(No. 4492.) 


(Supreme Court of Utah. April 4, 1927.) 
254 Pacific Reporter 1005. 


1. INSURANCE—RUPTURE, SUSTAINED BY VOLUNTARY LIFTING, IS 
INJURY SUSTAINED “THROUGH ACCIDENTAL MEANS,” WITHIN 
ACCIDENT POLICY. 
Rupture, sustained by voluntary lifting of timber in regular course of work, is 
Appeal from District Court, Salt Lake County; Chris Mathison, Judge. 

ance policy; rule being same as under Workmen’s Compensation Act.’ 
(For other cases, see Insurance, Dec. Dig. 455.) 


Appeal from District Court, Salt Lake County; Chris Mathison, Judge 

Action by Tom Moutzoukos against the Mutual Benefit Health & Accident Asso- 
ciation. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

H. L. Mulliner, of Salt Lake City, for appellant. 

D. B. Hempstead, of Salt Lake City, for respondent. 


TuHuRMAN, C. J. This is an action by the plaintiff to recover judgment upon 
an accident insurance policy issued by the defendant for injuries alleged to have 
been sustained by the plaintiff on June 30, 1925. The complaint alleges that the 
policy was issued to him June 15, 1925, upon payment to the defendant of the sum 
of $20, and that the policy so issued indemnified him at the rate of $80 per: month 
until October 1, 1925, against total loss of time resulting from bodily injuriés sus- 
tained through purely accidental means; that thereafter, on September 9, 1925, plaintiff 
paid to defendant the further sum of $15 as payment in advance to carry said policy 
to December 31, 1925, making a total sum of $35 paid for said policy by plaintiff to 
defendant. It is then alleged that, after the issuance of said policy, and while it 
was in force, to wit, on the 30th day of June, 1925, plaintiff suffered bodily in- 
juries, sustained through purely accidental means, which wholly and continuously dis- 
abled the plaintiff, and prevented him from performing any and every duty pertaining 
to his occupation, and the plaintiff thereby suffered total loss of time from said 
June 30, 1925, to October 8th of the same year—a period of 3 months and 8 days; 
that said injuries were caused by plaintiff rupturing himself while attempting to 
unload a mining timber too heavy for one man to handle; that, by reason of said 
injury, plaintiff was, for a period of 3 months and 8 days, disabled and prevented 
from performing any and every duty pertaining to his occupation, which was loading 
and unloading timbers inside and outside the mine, which occupation of plaintiff is 
stated in the policy. 


The complaint further alleges that the policy also provided for reimbursement 
for hospital expenses, if plaintiff wa$ necessarily confined therein, in the sum of 
not exceeding $40 per month for a period of not exceeding three months, and alleges 
that, on the 19th day of July, 1925, he was sent to the hospital by his attending 


1Tintic Milling Co. v. Industrial Commission, 60 Utah, 261, 207 P. 1114; Cherdron Const. 
Co. v. Simpkins, 61 Utah, 493, 214 P. 593; Richards v. Standard Acc. Ins. Co., 58 Utah, 622, 
we P. 1017, 17 A. L. R. 1183; Carter v. Standard Acc. Co., 65 Utah, 465, 238 P. 259, 41 
A. I. R. 1495. 
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physician, and on July 20th he was operated upon for rupture, and was necessarily 
confined in said hospital, solely on account of said injuries, from July 19, 1925, until 
August 7th of the same year; that by reason thereof he is entitled to compensation 
for said time in the sum of $26.66 

It is further alleged that plaintiff's physical condition necessitated total disability, 
and during the time he was confined within doors he required regular visits by a 
legally qualified physician; that immediately after the happening of ‘said accident 
plaintiff notified the defendant thereof, and thereafter, within the time provided by 
the policy, he filed with, and delivered to, defendant written notice of the injury, an 
claim and proof of loss, and requested indemnity for accident disability and illness 
beginning June 30, 1925; that plaintiff has at all times faithfully kept and performed 
every condition of said policy by him to be kept and performed, and has been guilty 
of no default; that more than 60 days have elapsed since plaintiff filed with and 
delivered to defendant his proof of loss and claim in writing upon a form furnished 
him by defendant; that plaintiff, on numerous occasions since said loss was suffered 
and said proof of loss and claim in writing were filed and delivered, made demand 
upon defendant for the performance of the conditions of said policy to be performed 
by defendant, and has demanded of defendant that it pay plaintiff the sum of $261.32, 
being the amount due plaintiff at the rate of $80 per month for 3 months and 8 days, 
and the further sum of $26.66 for additional compensation while plaintiff was con- 
fined in the hospital; that defendant refused, and still refuses, to pay said amounts 
or any amounts whatever to the plaintiff; and that the said amounts are now due 
and owing from the defendant to the plaintiff. Plaintiff prays judgment for the 
sums above stated. We have omitted allegations in the complaint relating to illness 
from disease, for the reason that such issue was withheld from the jury. 

The defendant demurred to the complaint. The demurrer was overruled. 

Answering the complaint, defendant admits the issuance of the policy and pay- 
ment of $35 premium. It also admits receipt of notice, proof of ,and claim for, 
indemnity, more than 60 days prior to the commencement of the action. Defendant 
denies specifically each and every allegation of the complaint tending to fix liability 
upon the defendant, and, as a further answer and defense, alleges that plaintiff was 
a icted with a double hernia long prior to the alleged accident of which he com- 
plains, and at the time thereof, and that in his application for the policy, he knowingly 
made false answers to questions propounded, to the effect that he had never had 
hernia, and had not received medical advice or treatment for any local or con- 
stitutional disease within the past 5 years. Defendant alleges that, if plaintiff has 
suffered loss of time, it has been due to hernia which he had at the time of making 
application for said policy. Defendant prays that the action be dismissed, at plaintiff’s 
cost. 

The testimony of plaintiff tended to show that, while lifting a heavy mining 
timber in the course of his employment for the Utah Apex Mining Company on 
June 30, 1925, he sustained a rupture, which necessitated an operation on July 19, 
1925, and confinement in the hospital under medical treatment as alleged in the 
complaint. There was evidence on the part of the defendant to the effect that no 
such injury occurred. The case was tried to a jury, verdict was rendered for 
plaintiff, and judgment entered. Defendant appeals. 

[1] The policy in question insured respondent “against loss of limb, sight, or 
time, resulting directly and independently of all other causes, from bodily injuries 
sustained through purely accidental means.” Appellant makes the contention that, 
where a man simply injures himself in the regular course of his work by voluntarily 
lifting, especially where he is lifting a timber of the same character as he is handling 
one after the other, without anything unforeseen happening to cause the injury, it 
does not come within the terms of the policy. In other words, the contention is that 
it is not an injury sustained “through purely accidental means.” 

This question has heretofore been before the court in one form or another, 
and has been decided adversely to appellant’s contention. Two of the cases we 
have in mind were cases under the Utah Industrial Act (Comp. Laws 1917, §§ 3061- 
3165) Tintic Milling Co. v. Ind. Comm., 60 Utah, 261, 207 P. 1114; Cherdron Const. 
Co.. v. Simpkins, 61 Utah, 493, 214 P. 593. In each of these cases the court had 
occasion to carefully consider what constituted “accidental injury,” as the term is 
used in the Industrial Act. The conclusion arrived at was that, to constitute an 
accidental injury it must happen suddenly and unexpectedly, at a definite time and 
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place. It is said in appellant’s brief that “there is a clear line of demarcation between 
cases arising on an insurance policy of this kind and those arising under work- 
men’s compensation acts.” We do not so understand the law, as far as the definition 
of an accidental injury is concerned. But the court has likewise had under review 
cases arising under accident policies containing similar provisions to that above 
quoted from the policy in question here. Richards v. Standard Acc. Ins. Co., 58 
Utah, 622, 200 P. 1017, 17 A. L. R. 1183. In that case the insured was killed by 
sunstroke while crossing a desert. The insurance company made a similar conten- 
tion to that made by the appellant here. It appeared that there were two lines of 
authority upon the question, one holding as contended by appellant in the case at 
bar, to the effect that there was a difference between an “accidental death” and a 
death “by accidental means,” and the other announcing a more liberal construction in 
favor of the insured. In other words, it was held, in effect, that any sudden, un- 
expected death, not resulting from disease, is a death by accidental means within 
the meaning of the policy, and that sunstroke was not a disease. 


In Carter v. Standard Acc. Co., 65 Utah, 465, 238 P. 259, 41 A. L. R. 1495, 
there is a more extended review of the question and a vast number of cases collated 
from both lines of authority. The Carter Case was also an accident insurance case. 
The defendant in that case affirmatively alleged that Carter, the insured, committed 
suicide by intentionally taking an overdose of laudanum. There was evidence tend- 
ing to show that Carter was in the habit of taking laudanum to induce sleep; that 
he knew just how much to take, and, therefore, if he took a lethal dose, it must 
have been with suicidal intent. The plaintiff contended that, if his death was caused 
by an overdose of laudanum, it was not intended, and therefore it was a death by 
were presented to the court. In deciding the case this court adopted, as it did in 
the Richards Case, the more liberal construction in favor of the insured. It was 
there held that to hold otherwise would be to apply the rule of strictissimi juris 
against the insured, which is contrary to the overwhelming weight of judicial opinion. 
It is not necessary to quote from the foregoing cases. The rule therein enunciated, 
whether in industrial cases or accident policy cases, is well sustained in other juris- 
dictions as well as our own, as will be seen by examining the authorities cited in the 
cases referred to. 


Before concluding our review of this question, as illustrating the contention of 
each of the parties, we quote two excerpts from authorities cited in the briefs. 
Appellant quotes the following from the note to Lewis v. Ocean Acc. & Guar. Co. 
(224 N. Y. 18, 120 N. E. 56), as reported in 7 A. L. R. at page 1131: 


“It is generally held that death or injury does not result from accident or acci- 
dental means within the terms of an accident policy where it is the natural result of 
the insured’s voluntary act, unaccompanied by anything unforeseen, except the death 
or injury.” 

This appears to be supported by numerous authorities cited in the note. Author- 
ities to the contrary are also cited. 

Respondent’s contention is illustrated by the following quotation from Young 
v. Railway Mail Ass’n, 126 Mo. App. 341, 103 S. W. at page 562: 


“Accident assurance companies do business mostly with the common people, and 
the term ‘accident,’ as used in these policies, should be construed most strongly against 
the companies, and be defined according to the ordinary and usual understanding of 
its signification. ‘Any unusual and unexpected event attending the performance of 
a usual and necessary act,’ whether the act be performed by the party injured or 
by another, is ordinarily and usually understood to be an event which happened by 
accident. In the foregoing cases it seems to us a too strict and illiberal definition of 
the term was adhered to. At any rate, they are not reconcilable with the general 
trend of the best considered American cases, which hold that accidental means are 
those which produce effects which are not the natural and probable consequence of 
the act. ‘An effect which is not the natural or probable consequence of the means 
which produced it, an effect which does not ordinarily follow and cannot be reasonably 
anticipated from the use of such means, an effect which the actor did not intend to 
produce and which he cannot be charged with the design of producing, is produced 
by accidental means.’” 


This court in the Richards and Carter Cases, supra, followed the rule announced 
in the passage last quoted, and we know of no reason why the rule should be de- 





Acc. | Moutzoukos v. Mutual Ben. Health & Accident Ass’n 165 


parted from in the instant case. We are of opinion that whatever injury. if any, 
the plaintiff received while lifting the timber in question, was an injury sustained 
through accidental means. a ‘ 

[2, 3] It is also contended by appellant that the court erred in sustaining objec- 
tions to questions propounded by defendant to the witness Dr. Clark Young. To 
understand the merits of this question, it is pertinent to first refer to the issues 
raised by the answer of defendant. The defendant denied that plaintiff sustained the 
injury complained of through purely accidental means, and affirmatively alleged that, 
at the time of his application for the policy in question, and at the time of the alleged 
accident, he was afflicted with hernia, and that that was the sole cause of any 
illness he may have had. The plaintiff, as a witness in his own behalf, at the trial 
testified as to his previous employment by other companies and to his having been 
passed by the company physicians as being physically fit for work. He was then 
questioned as to his employment by the Apex Mining Company of Bingham, in which 
employment the alleged accident occurred, whereupon the following questions in chief 
were asked and answered: 

“Q. Were you examined by the mining company’s physician prior to the time you 
went to work for the Apex Mining Company on February 5, 1925? A. Yes, sir. 

“Q. As to your physical condition? A. Yes, sir. 

“Q. What was the name of the doctor who examined you on February 4 or 5, 
1925? A. Dr. Young. 

“Q. Dr. Young. What was his first name? <A. Clark. 

“Q. Dr. Clark Young? A. Yes. 

“Q. Was he the physician for the Apex Mining Company in February, 1925? 
A. Yes, sir. 

“Q. What was the result of his examination of you? A. He examined me, and 
gave me a card, and I went to work. 

“Q. Do you mean by that that Dr. Young passed you as physically fit to go to 
work at the Apex mine? A. Yes, sir. 

“Q. And you worked there until you were injured on June 30, 1925? A. Yes, sir.” 

Dr. Young was afterwards sworn as a witness for defendant, and with reference 
to his examination of plaintiff as to his physical fitness for work the following ques- 
tions were asked and answered: ; 

“Q. Did you examine him about the 5th of February, 1925? A. Yes. 

“Q. What was the occasion for that examination? A. He was beginning work 
in the Apex mine, and every man who starts work must have an examination. 

“Q. Is that a regulation of the company? A. Yes, sir. 

“Q. Were you with the other doctors that you were connected with at Bingham 
Hospital making these examinations at that time? <A. Yes, sir. 

“Q. In making the examination of him, did you go over his lower abdomen? 
A. Yes, sir. 

“Q. I wish you would state, Doctor, what you found from that examination at 
that time of his condition in that region. 

“Mr. Hempstead: I object to that as incompetent, immaterial, irrelevant, and a 
privileged communication, and barred under the provisions of subdivision 3 of section 
7124, Compiled Laws of Utah 1917. 

“The Court: The objection is sustained.” 

The statute (section 7124, subd. 4), which respondent intended to cite instead of 
subdivision 3, reads as follows: 

“A physician or surgeon cannot, without the consent of his patient, be examined 
in a civil action, as to any information acquired in attending the patient which was 
necessary to enable him to prescribe or act for the patient.” 

Appellant, among other things, contends that the relation of physician and patient 
was not shown to exist between Dr. Young and the plaintiff at the time he was 
passed by Dr. Young as physically fit for work, and therefore the plaintiff could 
not claim the privilege of the statute. The evidence without dispute shows that Dr. 
Young was employed by the Apex Company in the particular instance to pass upon 
the plaintiff's physical fitness for work. He was not employed to treat the plaintiff 
or to examine him for the purpose of treatment. The question therefore is, Does 
the statute relied on by respondent apply? Numerous authorities are referred to by 
appellant in support of its contention, some of which are strikingly in point. In 
Cherpeski v. Great Northern Ry. Co., 128 Minn. 360, 150 N. W. 1091, the third 
headnote states the rule as follows: 
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“The testimony of physicians making an examination of the plaintiff to ascertain 
his physical ability to work on a railroad, their information not being obtained for 
the purpose of treating or acting for him, is not privileged, and it was error to 
exclude it.” 

The language quoted reflects the opinion of the court. The Minnesota statute 
is substantially the same as ours. 

In Lynch v. Germania Life Ins. Co., 132 App. Div. 571, 116 N. Y. S. 998, it 
was held that— 

“Information obtained by an examining physician to enable a life insurance com- 
pany to determine whether the person examined is a proper risk is not ‘privileged’ 
by Code Civ. Proc. § 834.” 

To the same effect see People v. Austin, 199 N. Y. 446, 93 N. E. 57; McGinty 
v. Brotherhood of Ry. Trainmen, 166 Wis. 83, 164 N. W. 249; 40 Cyc., 2382. 

Many other cases could be cited to the same effect, but those referred to sufficiently 
illustrate the rule. 

In answer to this particular contention of appellant, respondent cites the case 
of Munz v. Salt Lake City R. R., 25 Utah, 220, 70 P. 852. That case is not in point. 
The patient in that case was actually treated by the company’s physician, and was 
sent to the physician for that purpose. It seems clear from the very words of the 
statute, without reference to adjudicated cases, that the relation of physician and 
patient did not exist between Dr. Young and the plaintiff, and therefore the court 
erred in sustaining plaintiff's objection to the question. Furthermore, in view of the 
issues raised by the pleadings, the error was manifestly prejudicial. 

But, assuming that the relation of physician and patient did exist, we are still 
of opinion the court erred in sustaining the objection. As we have shown, plaintiff 
in his examination in chief testified that Dr. Young passed him as physically fit for 
the work, gave him a card, and sent him to work. Not satisfied with that answer, 
the further question was propounded to plaintiff on direct examination: 

“Q. Do you mean by that that Dr. Young passed you as physically fit to go to 
work at the Apex? A. Yes, sir. 

_ .“Q. And you worked there until you were injured on June 30, 1925? A. Yes, 
sir.” : 

In making these answers the plaintiff made use of the opinion of Dr. Young as 
to his physical condition, his ailments, if any, and left the impression, no doubt, upon 
the jury that plaintiff was physically sound and healthy. Plaintiff thereby acquired 
an advantage to which he was not entitled, if he intended to claim the privilege of 
the statute. Under the authority of the Dahlquist Case, cited by both respondent 
and appellant, reported in 52 Utah, 438, 174 P. 833, we are of opinion the respondent 
waived the privilege of the statute. In that case the question under review was the 
same as here. Four separate opinions were filed, discussing the question in some 
respects from different angles. On petition for rehearing it was contended that the 
several opinions were in conflict, and therefore no decision. In answer to this con- 
tention the three justices constituting the majority joined in an opinion which made 
the grounds of their decision unmistakably clear. At pages 474, 475, 52 Utah (174 
P. 846), the majority opinion, referring to the question of conflict among the majority 
opinions, uses the following language: 

“Tf there are shades of difference in the reasons assigned for the reversal of the 
judgment in the opinions heretofore handed down, it is sufficient to say, as before 
stated, we all agree that where a party voluntarily, in a trial of his own cause, states 
what his physician did and said respecting the injuries which are the subject of 
litigation, he should not be permitted to close the mouth of the physician when offered 
as a witness by his adversary solely on the ground of privilege. That is the ques- 
tion here involved, and the only question intended to be determined by the majority 
of the court.” 2 

The analogy between that case and the case at bar is complete. Here the plaintiff 
voluntarily stated, in effect, what the physician said upon a point going to the very 
root of the issues between the parties. In such case the physician whose conclusions 
and opinions were exploited by the plaintiff, for an obvious advantage, should be per- 
mitted to state what he found upon the examination to which the plaintiff referred. 
The rejection of the evidence was prejudicial error. 

Many other questions of a similar nature were propounded to Dr. Young by 
defendant’s counsel, and objections thereto sustained. In view of what has been said, 
it is not necessary to consider these questions in detail. It is sufficient to say that, 
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in view of the fact that the relation of physician and patient did not exist, within the 
meaning of the privilege statute, between Dr. Young and the plaintiff, the doctor 
should have been permitted to answer any competent, relevant, and material question 
as to what he found when he examined plaintiff as to his physical fitness for work. 

[4] The deposition of Dr. Paul S. Richards, who was ill during the trial, was 
taken under stipulation and offered as evidence for defendant. He was the attending 
physician upon plaintiff, and operated upon plaintiff for his injury in the Bingham 
hospital in July, 1925. Eighty-seven interrogatories were presented in the deposition, 
and twenty-five or more objections were made, on the grounds of privilege, and 
sustained over defendant’s objection. The relation of physician and patient was 
clearly established, and the questions objected to generally related to what the doctor 
found in his examination of the plaintiff while under his care. We have been 
unable to find any substantial error in the rulings of the court in sustaining re- 
spondent’s objections. Some of the objections ‘were exceedingly hypercritical, and 
were close to the border line, but as to such objections I have been unable to find 
prejudicial error in the rulings of the court. 

[5] It is also contended by appellant that the plaintiff waived the privilege of 
the statute once for all by signing an affidavit called “affidavit of claimant as to 
illness,” in which he was asked the question, “Do you agree that any physician who 
has ever treated you may give information within his knowledge as to your past or 
present physical condition?” To this question the witness answered “Yes.” It also 
appears from the exhibit that it was signed by plaintiff September 28, 1925, as part 
of his affidavit of claim of illness. It was nearly 3 months after the alleged acci- 
dent, and is no part of the contract for insurance. If there was any consideration 
for such agreement, it nowhere appears in the record. The plaintiffs willingness 
to allow any physician that had ever treated him to give information within his 
knowledge as to plaintiff’s past or present physical condition should not be construed 
as a consent that said physician might testify to such information against the plaintiff 
in an action to recover on the policy. Such an interpretation of the language used 
would violate the rule that doubtful provisions should be construed in favor of the 
insured. If express consent had been given in the contract of insurance in definite 
and indubitable terms that plaintiff's physicans might testify to such information, 
there would be more grounds for appellant’s contention and some authority to support 
it. Foley v. Royal Arcanum, 151 N. Y. 196, 45 N. E. 456, 56 Am. St. Rep. 621, 
was an action to recover on a life insurance policy. The defense was misrepresenta- 
tion as to physical condition and breach of warranty. The representations complained 
of were statements by insured that he did not have certain diseases. It was proved 
that he was affected with, and did die from, disease from which he had represented 
himself to be free.- His application, which was to constitute a part of the contract 
of insurance, contained the following: 

“T hereby expressly waive any and all provisions of law now existing or that 
may hereafter exist preventing any physician from disclosing any information acquired 
in attending me in a professional capacity or otherwise, or rendering him incompetent 
as a witness in any way whatever, and I hereby consent and request that any such 
physician testify concerning my health and physical condition, past, present or future.” 

It was held that the language constituted a waiver of the right of the insured 
to claim privilege. 

Plaintiff's answer to the question in the instant case was not a waiver of the 
privilege. 

There are other errors assigned and argued, but they are of such nature that 
it is not likely they will occur again in a new trial of the case. 

The judgment is reversed and the cause remanded for a new trial, at respondent’s 
cost. 

Cherry, Straup, and Hansen, JJ., and Christensen, District Judge, concur. 

Frick, J., did not participate herein. 
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AUTOMOBILE 


MARPLE er at. v. AMERICAN AUTOMOBILE INS. CO. (CIV. 5789.) 
District Court of Appeal, First District, Division 2, California. April 1, 1927. 
255 Pacific Reporter 260. 

1, INSURANCE—LIABILITY OF INSURED, IMPOSED BY LAW ON SIGN- 
ING MINOR SON’S APPLICATION FOR OPERATOR’S LICENSE, 
HELD NOT “OTHERS’ LIABILITY ASSUMED UNDER CONTRACT,” 
EXEMPTING INSURER UNDER LIABILITY POLICY (MOTOR VE- 
HICLE LAW, § 24, AS AMENDED BY ST. 1919, P. 223, § 14). 

Liability of insured for negligence of minor son in driving automobile, imposed 
under Motor Vehicle Law, § 24, as amended by St. 1919, p. 223, § 14, in force at time 
insured signed son’s application to obtain operator’s license, held not “liability of 
others assumed by the assured under any contract or agreement,” exempting insurer 
under liability insurance policy from payment of judgment recovered against insured 
for injuries inflicted by minor son. 

(For other cases, see Insurance, Dee. Dig. § 435.) 

2. INSURANCE—UNDER PROVISION THAT INJURED PERSON OB- 
TAINING JUDGMENT COULD SUE INSURER, PROOF OF IN- 
SURED’S INSOLVENCY WAS NOT REQUIRED (ST. 1919, p. 776). 
Recovery could be had against liability insurance company under judgment re- 

covered in action against insured without proof of insured’s insolvency, under policy 

containing provision required by St. 1919, p. 776, that insolvency shall not relieve 
insurer. and that action may be! brought against it directly by person injured in case 
judgment is secured. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

j Appeal from Superior Court, City and County of San Francisco; E. P. Shortall, 

udge. 

Action by Robert J. Marple and another against the Automobile Insurance 
Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Sloss & Ackerman, of San Francisco, for appellant. 

Marcell E. Cerf and M. P. Bruton, both of San Francisco, for respondents. 

Kororp, P. J. Respondents first recovered judgment against Jay H. Merrill for 
the death of their son, Robert, Jr., caused by the negligent operation of an automobile 
in which he was riding while driven by the son of said Merrill. An execution on said 
judgment having been returned unsatisfied, respondents next commenced this action 
against appellant, the insurance carrier for said Merrill. Judgment was for re- 
spondents against the appellant insurance company. 

Appellant claims first that the record in the first suit against Merrill shows that 
the judgment against him was not given upon the theory of respondeat superior, but 
because of a liability assumed by Merrill by contract in and by his signing the 
application of his minor son to obtain an operator’s license to drive the automobile. 
We shall treat the point as though the judgment was not based upon the doctrine of 
respondeat superior. 

The policy of insurance insured said Merrill (section II) “against direct loss and 
expense arising or resulting from claims upon the assured for damages by reason 
of the ownership, maintenance, manipulation, or use of (the automobile in question). 
* * * if such claims are made on account of [clause A] bodily injuries or death ac- 
cidentally suffered by any person or persons * * * as the result of an accident occur- 
ring while this policy is in force. * * *” 

[1] One of the limitations (No. 20) of this policy provided that such insurance 
“* * * does not cover against claims arising under any workmen’s compensation agree- 
ment plan or law; * * * nor for the liability of others assumed by the assured under 
any contract or agreement.” Jay H. Merrill signed the application of his son for an 
operator's license as required by section 24, c. 147, Statutes 1919, at page 223, then 
in force. The statute does not prescribe any particular form for the applicant for a 
license to sign. It does not prescribe any contract nor formula of words for the 
parent of a minor to sign. But it is declared unlawful for a parent to knowingly 
permit his child to drive a motor vehicle without having obtained a license. It is 
provided that no license shall be granted to a minor unless the parent shall have 
joined in the application by signing the same, and, finally, that the negligence of the 
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minor shall be imputed to the one so joining, who is declared to be jointly and sever- 
ally liable with the minor for the latter’s negligence. 

Since this appeal was perfected the case of Lackey v. Olds & Stoller Inter- 
exchange (Cal. App.) 252 P. 672, has been decided. There the precise point was de- 
termined adversely to appellant’s contention here. It was there held that the lia- 
bility of an uncle for the negligent driving of an automobile by his nephew was 
created by law, and that the uncle in signing his minor nephew’s application for a 
chauffeur’s license did not breach the condition of the policy against assuming a 
liability. In Buelke v. Levenstadt, 190 Cal. 684, 214 P. 42, the Supreme Court fully 
considered and unheld the constitutionality of the act which imputes the negligence of 
the minor to the person who shall have signed his application for a license. If the 
liability was created) by contract instead of by statute there would have been no con- 
stitutional question to consider. In Idemoto v. Scheidecker, 193 Cal. 653, 658, 226 
P..922, the fact of a license having been issued to a minor upon the application of his 
father under this statute was said to have had the effect of charging the father 
(in the language of the statute) with joint and several liability, citing Buelke v. 
Levenstadt, 190 Cal. 684, 214 P. 42. 

We therefore hold that the appellant is liable under the terms of its policy even 
though the policy contained the provision that it should not cover liability assumed 
by the assured under any contract or agreement. 

[2] Appellant also claims the complaint in this action is insufficient for failure 
to allege the insolvency of the insured. It claims the right of the injured person to 
sue the insurance company directly is limited to a case where he can allege and 
prove the insolvency of the insured. This question requires an interpretation of the 
rider to the policy attached in compliance with chapter 367, Statutes of 1919, p. 776, 
which requires such an insurance policy to contain “a provision that the insolvency 
or bankruptcy of the person insured shall not release the insurance carrier from the 
payment of damages for injury sustained or loss occasioned during the life of such 
policy, and stating that in case judgment shall be secured against the insured in an 
action brought by the injured person or his heirs or personal representatives, in case 
death resulted from the accident, then an action may be brought against the com- 
pany, on the policy and subject| to its terms and limitations, by such injured person,” 
etc. The policy rider followed substantially the same wording as the part of the 
statute quoted. 

We are unable to agree with appellant. The statute and the rider state two 
independent propositions connected by a conjunction (which we have italicized above), 
both of which are required. The statute requiring the policy to contain “a pro- 
vision that insolvency * * * shall not release, * * * and stating that in case judgment 
shall be secured * * * then an action may be brought, * * *” would not be satisfied 
by a rider stating “that an action may be commenced in case a judgment shall be 
secured but only in case the insured is insolvent.” The rider does not attempt to do 
so. It is as broad as the statute. 

Appellant refers to some language used in Lackey v. Olds & Stoller Interchange, 
supra, which implies that the action by an injured party against the insurance com- 
pany directly is limited to cases of insolvency of the insured. As indicated by the 
opinion itself, we find upon examination that clause H of the policy there was quite 
different from the clause here under consideration. It stated, “Except, that the in- 
solvency or bankruptcy of the subscriber (insured) shall not relieve the Exchange 
from the payment of indemnity provided by the policy, but shall entitle the claimant 
to maintain an action against the Exchange. * * *” The court does not hold this 
language to be a compliance with the statute, but was merely explaining how the 
action came to be brought directly against the insurance carrier. The clause there 
stated that insolvency shall entitle the injured one to maintain a direct action, while 
here the clause states, “and in case judgment shall be secured * * * then an action may 
be brought.” ; 

It is ordered that the judgment appealed from be and the same is hereby 
affirmed. 

We concur: Sturtevant, J.; Nourse, J. 


MALMGREN et at. v. SOUTHWESTERN AUTOMOBILE INS. CO. (TWO 
CASES). (S. F. 11460, 11683.) 
Supreme Court of California. April 13, 1927. 
255 Pacific Reporter 512. 
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2. INSURANCE—STATUTORY PROVISIONS RENDERING INDEMNITY 
CARRIER OF INSOLVENT ASSURED LIABLE TO PERSONS IN- 
JURED BY AUTOMOBILE ARE PART OF POLICY (ST. 1919, P. 776). 
Provisions of St. 1919, p. 776, providing that no policy of insurance against loss 

or damage from automobile, suffered by another person, for which'assured is liable, 

shall be issued, unless providing that insolvency of assured shall not release insur- 
ance carrier from liability, and that action may be brought against insurance carrier 
after judgment against assured, are as matter of law part of every polic~ of indemnity 
issued by company engaged in automobile liability indemnity insurance, inuring to 
benefit of the injured persons. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


4. INSURANCE—COMPLAINT OF PERSON INJURED BY AUTOMOBILE 
AGAINST OWNER’S INDEMNITOR HELD PROPER PLEADING OF 
STATUTORY CONTRACTUAL RELATION (ST. 1919, P. 776). 
Complaint of person injured by automobile in suit against owner’s indemnity 

insurance carrier, setting forth basic essentials of action, legal effect of indemnifica- 

tion contract, insolvency of assured, and demand for payment of judgment, suffi- 
ciently pleaded the contractual relation created between insurer and complainant under 

St. 1919, p. 776, providing that injured person may bring action against insurance 

carrier after judgment against insolvent assured. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

5. INSURANCE—RETURN OF EXECUTION UNSATISFIED IS NOT CON- 
DITION PRECEDENT TO ACTION AGAINST INDEMNITOR AFTER 
JUDGMENT AGAINST ASSURED (ST. 1919, P. 776). 

Return unsatisfied of execution on judgment against assured for negligently 
causing bodily injury by automobile is not prerequisite to commencement of action 
by judgment creditor against insurance carrier under St. 1919, p. 776, rendering in- 
demnity insurance carrier liable to third persons upon inability of assured to pay 
judgment. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 


6. INSURANCE—STATUTORY PROVISIONS, MAKING INDEMNITOR OF 
INSOLVENT ASSURED LIABLE TO PERSONS INJURED, CANNOT 
BE MODIFIED BY POLICY PROVISIONS (ST. 1919, P. 776). 

St. 1919, p. 776, providing that indemnity insurance carrier shall be liable to 
third persons suffering injuries from negligence, who obtain judgment against in- 
solvent assured, is founded on principles of public policy, and cannot be enlarged, cir- 
cumvented, defeated, or modified by any provision in insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

7. INSURANCE—CLAUSE IN STATUTE THAT THIRD PERSON MAY 
BRING ACTION AGAINST INDEMNITOR “SUBJECT TO LIMITA- 
TIONS” OF POLICY DOES NOT BIND PERSON TO WAIVER OF 
STATUTORY BENEFITS (ST. 1919, P. 776). 

Under St. 1919, p. 776, providing that indemnity insurance carrier shall be 
liable to persons suffering! injuries from negligence of assured after judgment, where 
assured is insolvent, the clause that an “action may be brought * * * on the policy 
subject to its terms and limitations, by such injured person,” does not) bind the 
person to waiver of benefits of the statute, but refers to matters concerning which 
insurer and assured could legally contract. 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 


Appeals from Superior Court, Alameda County; T. W. Harris, Judge. : 

Action by E. J. Malmgren and another against the Southwestern Automobile 
Insurance Company, a corporation, upon a policy of indemnity insurance. From an 
order denying motion to change place of trial and from the judgment defendant 
prosecutes separate appeals. Order and judgment affirmed. 

Kelby & Lawson and Samuel M. Garroway, all of Los Angeles, and Leon 
French, of San Francisco, for appellant. , 

Ford, Johnson & Bourquin, of San Francisco, for respondents. 

SEAWELL, J. Two separate appeals are here presented. It is agreed that they 
may be considered together. The first, numbered S. F. 11460, is taken from the 
order denying appellant’s motion for a change of the place of trial, and the second, 
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numbered S. F. 11683, is from the final judgment entered in said action. The facts 
necessary to an understanding of the grounds of said appeals will be revealed as the 
discussion of the cases proceeds. 

_ . Grace Elizabeth Malmgren, wife of coplaintiff E. J. Malmgren, recovered a 
judgment in the superior court of the county of Alameda in the sum of $5,000, 
against one J. Arthur Eddy, for bodily injuries inflicted upon her in the county of 
Alameda as the result of the careless and negligent manner in which said Eddy 
drove and operated an automobile owned by him. The judgment became final before 
the instant suit was filed. Appellant, a corporation engaged in a general automobile 
insurance business, with its principal place of business in the county of Los Angeles, 
was the insurance carrier of said Eddy. The latter being insolvent and unable to 
respond in damages or to pay any part of said judgment, the present action was 
brought in the county of Alameda against appellant corporation upon a policy of 
indemnity insurance issued by it to said J. Arthur Eddy to indemnify him against 
loss from the liability imposed by law upon the assured for damages on account of 
bodily injuries suffered by any person as the result of an accident occurring and 
caused by reason of the use, ownership, or maintenance of said automobile, as pro- 
vided by an act entitled: 

“An act relating! to actions against an insurance carrier when the insured person 
is insolvent or bankrupt, or without property sufficient to satisfy execution on ac- 
count of loss or damage insured against, and requiring policy to be exhibited in cer- 
tain cases.” Stats. 1919, p. 776. * 

The portion of said statute which bears upon the question presented by these 
appeals reads: 

“No policy of insurance against loss or damage resulting from an accident to, 
or injury suffered by another person and for which the person! insured is liable, 
* * * shall be issued or delivered to any person in this state by any domestic or 
foreign insurance company, authorized to do business in this state, unless there shall 
be contained within such policy a provision that the insolvency or bankruptcy of 
the person insured shall not release the insurance carrier from the payment of dam- 
ages for injury sustained or loss occasioned during the life of such policy and stating 
that in case judgment shall be secured against the insured in an action brought by 
the injured person or his heirs or personal representatives, in case death resulted from 
the accident, then an action may be brought against the company, on the policy and 
subject to its terms and limitations, by such injured person, his heirs or personal 
representatives as the case may be, to recover on said judgment. Upon any pro- 
ceeding supplementary to execution, the judgment debtor may be required to exhibit 
any policy. carried by him insuring against the loss or damage for which judgment 
shall have been obtained.” 

Article 12, § 16, state Constitution, provides : 

“A corporation or association may be sued in the country where the contract is 
made or is to be performed, or where the obligation or-liability arises or the breach 
occurs; or in the county where the principal place of business of such corporation 
is situated, subject to the power of the court to change the place of trial as in other 
cases.” 

[1-4] It may not be doubted that the contract of indemnity was to be performed 
in whatever county the injury should occur and in which a judgment against the 
assured should be obtained. It is appellant’s contention that no contractual relation 
is alleged or shown to exist between the injured party and the appellant. The pro- 
visions of the statutes, as above quoted, are, as a proposition of law, a part of every 
policy of indemnity issued by a company or corporation engaged in transacting the 
kind of indemnity insurance business which appellant was authorized by the law of-the 
state to transact. It was a contractual relation created by statute which inuréd to 
the benefit of any and every person who might be negligently injured by the qSsured 
as completely as if such injured person had been specifically named in the 
The complaint sets forth the general basic essentials of the action, and par 
III thereof alleges the legal effect of the indemnification contract. This is a 
proved method of pleading. Santa Rosa Bank v. Paxton, 149 Cal. 195, 86 P. 
Paragraph V alleges that the insolvency and inability of the assured to pay 
judgment or any part thereof existed on the day the injuries were inflicted and con- 
tinuously thereafter, and a demand was made upon appellant and it refused to pay 
the same. The contractual relation which the law created between the insurer and 
third parties is unquestionably apparent from an inspection of the complaint. 
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[5-7] It is contended by appellant that its liability could not accrue under the 
provisions of the policy until an execution issued upon the judgment obtained against 
the assured, or judgment debtor, was returned unsatisfied by reason of the insol- 
vency or bankruptcy of said assured. The statute of this state, which is the final 
word on this issue, does not make the return of the execution unsatisfied a pre- 
requisite to the commencement of an action upon the policy. The statute of the 
state of New York has such a provision, and appellant had caused to be incorporated 
in its policy the language of the New York statute verbatim. The substantive law 
of this state cannot be enlarged, circumvented, defeated, or modified by any pro- 
vision which the insurer may have elected to place in its contract in derogation of 
or in conflict therewith. The statute is founded upon principles of public policy, and 
an anomalous situation would be created if the rights of third parties, for whose 
protection the law was adopted, could be hindered, delayed, or defeated by the private 
agreements of two of the parties to a triparty contract. If appellant’s contention be 
sound, then it could, with equal justification, require the question of the assured’s 
bankruptcy to be adjudicated by a competent tribunal before it would be obliged to 
recognize his insolvency or bankruptcy, or impose other conditions precedent to the 
injured person’s right of action in derogation of express provisions of the law’s 
mandate. We see no merit in the contention. Schoenfeld v. N. J. Fidelity & Plate 
Glass Insurance Co., 203 App. Div. 796, 197 N. Y. S. 606, relied upon as an authority 
in the instant case, is merely declaratory of the New York statute (Consol. Laws 
N. Y. c. 28, § 109), which provides that a cause of action does not accrue to the 
injured person until an execution issued upon the judgment against the assured has 
been returned unsatisfied by reason of insolvency or bankruptcy. No such language 
or language equivalent thereto is found in the statute of this state and neither ap- 
pellant nor this court is given authority to interpolate the provision of the New York 
law into a California statute. The clause in the statute which provides that an 
“action may be brought against the company, on the policy and subject to its terms 
and limitations, by such injured person,” was not intended to defeat its purpose upon 
the theory that an action brought “on the policy” binds the injured person to a 
repudiation or waiver of the benefits of the statute expressly adopted for his protec- 
tion, but it clearly has reference to those matters concerning which the insurer and 
assured: could legally contract. 

It may be pertinent to observe that not less than 40 days prior to the filing of the 
complaint herein respondents caused a writ of execution to be issued and directed 
to the sheriff of Alameda county. The day the sheriff made his return, indorsed 
wholly unsatisfied, is not noted. The writ was issued August 8, 1924, and bears as 
its filing date December 15, 1924. The complaint was filed September 18, 1924. 
Between the day of the issuance of said writ, to wit, August 8, 1924, and the day 
the complaint was filed, September 18, 1924, there was ample time for the sheriff 
to have made a legal return of the writ and thus overcome appellant’s objection. 
No record was made as to when the return was made. But, however this may be, the 
undisputed record evidence is to the effect that the return of the sheriff was made 
at least 50 days before trial day. In the light of these facts it would require clear 
and unequivocal language to impose as an unalterable condition precedent to the 
commencement of an action the return of the writ of execution unsatisfied. Con- 
ceding that the return of the writ by the sheriff indorsed unsatisfied is inferentially 
a condition precedent to the bringing of the action, appellant’s objection in the instant 
case is fully met by Cordes v. Hammond, 55 Cal. App. 55, 203 P. 131, and cases 
therein cited, wherein it is held that an allegation of the insolvency of a judgment 
debtor, followed by proof thereof, is a sufficient compliance with the provisions of 
the statute providing for a return of the writ of execution by! the sheriff unsatisfied 
before suit may be commenced. In the instant case the insolvency of the assured or 
judgment debtor was fully pleaded at all times named in the complaint, and proof of 
the fact was indisputably established by his own testimony. ; 

The order denying the motion for a change of the place of trial from the 
county of Alameda is affirmed; the judgment appealed from_is also affirmed. 

We concur: Waste, C. J.; Richards, J.; Shenk, J.; Curtis, J.; Preston, J.; 


Langdon, J. 
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ATLANTE CAMPAGNA v. NEWARK FIRE INS. CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. April 6, 1927.) 
156 Northeastern Reporter 54. 

1. INSURANCE—MISSTATEMENT IN WARRANTY AS TO WHEN IN- 
SURED AUTOMOBILE WAS PURCHASED HELD TO AVOID POLICY. 
Statement in warranty that insured automobile was purchased in 1921, when in 

fact it was purchased in November, 1920, held a misstatement of fact sufficient to 

avoid policy. 
(For other cases, see Insurance, Dec. Dig. § 280.) 


2. INSURANCE—MISSTATEMENT IN WARRANTY AS TO ACTUAL COST 
OF AUTOMOBILE HELD TO AVOID POLICY. 
Misstatement in warranty of actual cost of automobile insured, including equip- 
ment thereon, held sufficient to avoid policy. 
(For other cases, see Insurance, Dec. Dig. § 281.) 


Exceptions from Superior Court, Suffolk County; Louis S. Cox, Judge. 

Action of contract by Atlante Campagna against the Newark Fire Insurance 
Company to recover for loss of an automobile by fire. Verdict for plaintiff, and, on 
leave reserved, verdict was entered for defendant, and plaintiff excepts. Exceptions 
overruled. 

G. P. Beckford, of Boston, for plaintiff. 

M. C. Taylor, of Boston, for defendant. 

Pierce, J. This is an action of contract on an insurance policy for $500 o ona 
Haynes touring car, which was issued by the defendant on August 10, 1921, and was to 
run from noon August 8, 1921, until noon August 8, 1922. The automobile was in- 
sured against the perils of “fire arising from any cause whatsoever and lightning,” 
of transportation and of theft. The declaration alleged and the facts at the trial 
established that on or about November 15, 1921, the automobile was totally destroyed 
by fire. The answer is a general denial and special defenses, including: (1) Breach 
of warranty as to the cost of the car; (2) failure to give notice of the fire; (3) failure 
to make sworn proof of loss; (4) breach of warranty that the property was mort- 
gaged; and (5) failure to arbitrate. At the trial it was agreed that there was no 
question raised about the issuance of the policy or that Field and Cowles were the 
agents for the defendant; and the defendant in his brief does not question that 
the fire occurred on Saturday evening, November 5, 1921, that the plaintiff two days 
after the fire went to the office of Field and Cowles and reported the accident, or that 
the damage to the plaintiff was $604 as found by the jury. 

At the close of the evidence, the jury found for the plaintiff in the sum of $604; 
and specially found, in answer to a question put to them by the judge, that they had 
accepted and added up all the bills of the equipment introduced in evidence up to and 
including the bill dated July 28, 1921, and an additional bill for tires and rims which 
they did not have, a total of $951.09. After the verdict was received, the judge, having 
reserved with the permission of the jury the right to enter a verdict, “exercised the 
leave reserved and entered a verdict for the defendant,” on a motion by the defend- 
ant. The case is before this court on the exceptions of the plaintiff, taken to this 
direction of the trial judge. 

The defendant contends that the action of the judge can stand and was required 
because, on the evidence of the plaintiff, there was as matter of law a breach of 
the warranty of the policy as to the time the car was purchased and as to the actual 
cost of it to the assured, including equipment. 

The material policy provisions read: 

“Newark Fire Insurance Company * * * in consideration of the warranties and 
the premium hereinafter mentioned does insure the assured named and described 
herein upon the * * * automobile described herein. * * *” “Warranties: The follow- 
ing are statements of fact known to and warranted by the assured to be true, and this 
policy is issued by the company, relying on the truth thereof. * * * 3. The facts with 
respect to the purchase of the automobile described are as follows: * * * Year? 1921. 
New or Secondhand? Secondhand. Actual cost to the assured including equipment? 
$950. Conditions misrepresentation and fraud. This entire policy shall be void 
if the assured or his agent has concealed or misrepresented, in writing or otherwise, 
any material fact or circumstance, concerning this insurance or the subject thereof. 
* * * This policy is made and accepted subject to the provisions, exclusions, conditions 
and warranties set forth herein.” 

The plaintiff testified as follows: He purchased the Haynes touring car in 
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November, 1920. At the time of the purchase it was not in running order. He 
paid $350 for it in the condition in which it then was, and it was delivered at his home. 
it would not run under its own power and he had it looked over and towed to Lynn, 
where one Williams made repairs on it to the amount of $137. Later the plaintiff had 
other work done upon the car, the bills for which, six in number and an additional 
bill of $85.50 for tires and rims, were introduced in evidence and are before the court. 
Williams got the car in running order late in December. His bill of $137.67 included 
a charge ot $6 for cleaning carbon. The plaintiff started painting the car in January, 
1921, and finished it in two weeks, charging himself $95. In February 26, 1921, he 
was charged at the Haynes’ service station $11.25 for nine hours labor and $15 for a 
used Rayfield carburetor. There is nothing to show the character of the labor. It is 
to be observed that a “second Rayfield carburetor” was itemized in the Williams De- 
cember bill. In March, the car was again at the Haynes’ service station and many 
items of service, including “burning carbon $3,” were rendered, as shown by the state- 
ment of account dated March 19, 1921. In June, 1921, the car stopped in the street, 
was towed to the Portland Street Garage, and itemized work, called “repair work,” 
was done upon it which resulted in a bill of $41.73. July 28, 1921, the plaintiff paid a 
bill of $155.80 at the Belle Isle Auto Station. An examination of the items shows a 
charge for twenty-two hours labor at $1.25, a charge for a battery of $17, and a 
charge for three gallons of kerosene, 60 cents. 

st is plain that many of the items that go to make up the $950.09 which the plain- 
tiff expended on his car, as shown by these bills were not expended to put the car in 
a condition to run but were paid to keep it in running condition, as, for instance, 
those for grinding of valves and cleaning carbon on the March bill; the replacing of 
the carburetor in February; the new battery in July; the repairs to the radiator in 
March and again in July; the new piston rods in March; the new rear end in July; 
the adjustment of the clutch and bearings in March; and the general repairs in June. 
The aggregate of the sum which the bills show were expended for repairs in the use 
of the automobile is considerable, and the jury were not warranted in including the 
cost of such items in arriving at the sum expended by the plaintiff as equipment or 
otherwise in order to put.it in a condition to run. Deducting the charges set against 
such items, it is plain the “actual cost to assured, including equipment,” was less than 


{1, 2] The statement in the warranty that the automobile was purchased in 1921 
was not true, the undisputed testimony of the plaintiff being that he purchased the 
automobile in November, 1920. The statement of the date of purchase and of the 
“actual cost to the assured, including equipment,” were made warranties, and the mis- 
statement of them under the “conditions” of the policy made the entire policy void. 
Gormley v. West Chester Fire Ins. Co., 256 Mass. 221, 152 N. E. 320. Simons v. 
Royal Ins. Co., Limited (1927) 154 N. E. 768. 

Exceptions overruled. 


STATE ex ret. BULL DOG AUTO INS. ASS’N OF CHICAGO v. BLAND 
ET AL., JupGes. (No. 273 
(Supreme Court of Missouri, Division No. 1. Dec. 31, 1926. Motion for Rehearing 
Denied Feb. 16, 1927.) 
291 Southwestern Reporter 499. 

3. INSURANCE—GENERALLY, INSURER CANNOT SET UP MISSTATE- 
MENTS IN APPLICATION BY ITS AGENT’S FRAUD, NEGLIGENCE, 
OR MISTAKE. 

Where facts are truthfully stated by insured to insurer’s agent, but misstated in 
application by latter’s fraud, negligence, or mistake, insurer, generally, cannot set up 
such misstatements in avoidance of its liability, after accepting premium and issuing 
policy, if agent acted within his real or apparent authority, and there was no fraud or 
collusion on insured’s part. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


Certiorari by the State, on the relation of the Bull Dog Auto Insurance Associa- 
tion of Chicago, to Ewing C. Bland and others, Judges of the Kansas City Court of 
Appeals. Writ quashed. 

‘ 3 — of Court of Appeals, see McGee v. Newton Burial Park, 290 
. W. 644. 

Walter W. Calvin, of Kansas City, Wayne C. Townley, of Washington, IIl., and 

Bert S. Kimbrell, of Kansas City, for relator. 





Auto] State ex rel. Bull Dog Auto Ins. Ass’n v. Bland 175 


L. N. Musser, of Kansas City, for respondent George H. Andrews. 

Linpsay, C. Certiorari. A judgment in favor of George H. Andrews, and 
against this relator was affirmed by the Kansas City Court of Appeals upon the second 
appeal in the cause, and it is insisted that the rulings is made therein are in conflict 
with controlling decisions of this court. 

The suit was one upon a policy of insurance of an automobile against loss by fire 
and theft. The facts and the issues made by the pleadings are set forth in the opinion 
of the Court of Appeals upon the first.appeal (Andrews v. Bull Dog Auto Ass’n, 258 
S. W. 714) ; and the statement thereof, by reference, is made part of the opinion upon 
the second appeal, and is as follows: 

“The original policy for $1,500 was issued February 25, 1921, on ‘Oldsmobile 
touring car, 1920 model, motor No. 33332.’ But afterwards, by a rider attached to 
the policy, and dated March 9, 1921, the insurance under the former policy was can- 
celed, and insurance in the sum of $1,700 was created on insured’s ‘ “new” automobile,’ 
described as ‘Oldsmobile Motor No. 33332; type of body, touring; No. of cylinders, 8; 
advertised H. P. 26; year’s model, 1920.’ 

“The petition declared upon the contract as created by the policy and rider, and 
was in the usual form, alleging that the automobile on April 2, 1921, was stolen and 
destroyed by fire, and that defendant took charge of the wreck and disposed of it, 
but has refused to pay plaintiff his loss. 

“The defense was false representations, constituting breach of warranties, as fol- 
lows: (1) That said automobile was not mortgaged, when in fact it was; (2) that 
the motor number was given as 33332, when insured well knew such was not correct; 
(3) that the automobile was purchased. new in March, 1920, from the Oldsmobile Motor 
Company, when in fact insured had purchased same secondhand from an individual 
in February, 1920; (4) that insured had paid $2,300 therefor, when in fact he had 
paid less than that. 

“The answer also set up that before defendant had learned the true facts it took 
possession of what was thought to be the salvage and wreck of the car, and sold it 
for what it was worth, but upon learning the facts it had tendered to plaintiff the 
amount the salvage had brought, together with the full amount of premium received. 

“The reply consisted of a general and a specific denial of the matters alleged in 
defense of the action. The reply also alleged that insured told defendant’s agent the 
facts as they existed at the time. 

“There is no question but that the written application, dated February 25, 1921, 
signed by insured, and on which the original policy was issued, stated that the auto- 
mobile was a model of 1920, purchased of the Oldsmobile Company in March, 1920, 
at the price of $2,300, and that it was not a secondhand car, and was not mortgaged. 

“Tt is also conceded that plaintiff did not purchase the car new in March, 1920, 
of the Oldsmobile Company, but he bought it on February 24, 1920, of James Lo 
Bello, who was acting for a man by the name of Van Horn, who owned the car; 
that the purchase price paid for the car was not $2,300 but $1,850, of which amount 
$250 was paid in cash, and the balance represented by what seems to be an install- 
ment note, payable in installments of $50 each month for a year, and then the whole 
of the balance of said note became due, the whole secured by chattel mortgage. 

“To meet the above situation, plaintiff testified in substance as follows: That 
when he bought the car, the insurance Van Horn had on the car was assigned to him, 
but it was about to run out, and, a friend having recommended the defendant as a 
good company, and plaintiff had found other insurance companies ‘pretty high,’ he 
called up Robinson, defendant’s manager, over the telephone, and told him the insur- 
ance he had would run out that 'day, February 24, 1921; that Robinson told him, 
‘That’s all right, come in to-morrow, and I will make out the policy. You are covered 
from now on;’ that the next day he went to Robinson’s office, and the latter asked 
him questions, which he answered, while Robinson filled out the application, which he 
(plaintiff) signed without reading. 

“Plaintiff further testified that Robinson asked him the type of the automobile, 
and he told Robinson it was a ’20 model, seven-passenger, eight-cylinder Oldsmobile ; 
that his recollection was Robinson asked him where he bought it, and he told Robinson 
he bought it from Lo Bello; that Robinson asked him what he paid for it, and he 
told Robinson he paid $1,850; that Robinson asked him if the car was mortgaged, 
and he told him it was, but that he had arranged to take it up. 

“Plaintiff testified that in answering the questions put to him by Robinson when 
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the latter wrote up the application, he, plaintiff, sat on the opposite side of the table, 
across which he could see Robinson filling out the application, but he could not see 
what he wrote, nor did he read the application, relying on him to write it properly; 
that afterwards the policy was issued and delivered to him, and he put same in his desk 
without reading it; that later he lost some ‘accessories,’ and, having purchased a num- 
ber of these, he went to see Robinson, and learned from him that his policy did not 
cover accessories; that Robinson asked him why he wanted more insurance, and he 
told Robinson he had purchased a number of accessories for the car and if his policy 
did not cover them he wanted one that did; that at Robinson’s suggestion he, plaintiff, 
wrote to the home office of the company, and it replied, saying the car could carry 
only $1,500 insurance, but if its condition was such that more coverage should be 
granted, the company would be glad to hear from him further. While the record is 
not as explicit as it might be on the matter now to be stated, yet it would seem from 
what does appear therein that plaintiff, or some one, noted on the bottom of this letter 
the various accessories he had purchased and their prices, all under the heading, ‘The 
following are the reasons why I should have $1,700 ins.’ This was apparently sent to 
the home office, and afterward it issued and sent the above-mentioned rider dated 
March 9, 1921, wherein it was recited that the company ‘hereby consents that the 
policy of George H. Andrews of Kansas City, Mo., shall be canceled and changed 
from his automobile previously insured under policy No. 21675-2, to his “new” auto- 
mobile described below, and car. Coverage on same starts from the date named 
herein; trade-name, Oldsmobile; motor No. 33332; type of body, touring; No. of cyl- 
inders, 8; advertised H. P. 26; year’s model, 1920. The insurance was fixed in the 
rider at $1,700, both for fire and theft. 

“Plaintiff testified that upon receiving the rider and noticing that it referred to a 
‘new’ automobile, he went to Robinson and asked him about it, and Robinson replied: 
‘That’s all right; that’s their-way of increasing them; you attach that to your policy; 
that covers the accessories you have insured.’” 

After stating the circumstances attending the theft and destruction of the car, 
not necessary to be stated here, further statement of pertinent facts is as follows: 

“There was evidence that the list price in Kansas City of the car when stolen 
and destroyed was $2,300, cars being higher then. 

“In explanation of the error in the motor number of the car, plaintiff testified 
that it was taken from the last ‘Missouri state automobile registry certificate ;’ the true 
number being B-3332, but in making it out a typographical error occurred, whereby, 
instead of B-3332, the number was written ‘3-3332,’ and this became 33332 in the 
policy. 

“As to the mortgage on the car, plaintiff testified that the installment note and 
chattel mortgage provided that at the end of the year the full amount of the balance 
fell due, and he had negotiated to pay off the note, and so told Robinson; also that 
about the time it was due he did pay it off but he did not get it back until afterwards, 
as the canceled note was left with the payee until the latter could release the chattel 
mortgage. It would seem from the record that the note, marked canceled March 8, 
1921, was introduced in evidence, but it was not copied by appellant into the record. 
At any rate, whatever may have been the situation with reference to the mortgage 
at the time the original policy was issued, there was in fact no mortgage on the 
automobile at the time of the issuance of the rider March 9, 1921. 

“Plaintiff admitted that the bill of sale, introduced in evidence, dated February 
24, 1920, from James Lo Bello to plaintiff for the car, at the price of $1,850, was 
obtained from Lo Bello after the car was stolen, and that he obtained it because de- 
fendant had asked for or required it. 

“Robinson, defendant’s manager, admits he wrote the application, but denies that 
plaintiff telephoned him the day before, and swears positively and explicitly that he 
correctly wrote down the answers just as plaintiff gave them, and that the latter 
answer the questions just as they were shown in the application, and that, after the 
application was written up, he handed it to plaintiff and told him to read it over, and 
plaintiff did so and signed it.” 

The contention of counsel for relator is that, having found the statements in the 
application were untrue, that plaintiff could read and write; that he was given an 
opportunity to read the application before he signed it, and signed the application 
without reading—the Court of Appeals erred in holding that the plaintiff made a 
case for the jury, and in so holding contravened the controlling decisions of this 
court in Gwin v. Waggoner, 98 Mo. 315, 11 S. W. 227; Crim v. Crim, 162 Mo. 544, 
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63 S. W. 489, 54 L. R. A. 502, 85 Am. St. Rep. 521; Groff v. Longsdon (Mo. Sup.) 
239 S. W. 1087; Donnelly v. Missouri-Lincoln Trust Co., 239 Mo. 370, 144 S. W. 
388; Woosley v. Wells (Mo. Sup.) 281 S. W. 695. For like reason, conflict with the 
decisions mentioned is claimed to exist under the ruling approving instruction 3 
given for plaintiff. That instruction proceeded upon the theory that, if the insured 
made true answers to the questions asked by Robinson, and Robinson wrote answers 
into the application, and the insured did not read the application thus completed, and 
signed it without any knowledge that his answers had not been correctly written into 
the application, then the warranties written therein were not the warranties of the in- 
sured, and the company was not justified in refusing payment for loss under the 
policy on the ground of breach of the warranties contained therein. it is taken as 
conceded that the application as written was not a true statement of facts. 

[1, 2] “The purpose of this peculiar form of certiorari is to secure uniformity 
in opinions, and harmony in the law.” State ex rel. Vulgamott v. Trimble, 300 Mo. 
loc. cit. 101, 253 S. W. 1016. In this kind of proceeding the question to be determined 
is whether a ruling of the Court of Appeals conflicts with a decision or decisions of 
this court announcing a general principle of law, and controlling the question at 
issue, or whether, in a more specific sense, on\a given state of facts, the Court of 
Appeals has announced and applied some conclusion of law contrary to the con- 
clusion of this court upon like facts. State ex rel. v. Reynolds, 287 Mo. 169, 229 S. W. 
1057 ; State ex rel. Peters v. Reynolds (Mo. Sup.) 214 S. W. loc. cit. 122. 

[3] The ruling of the Court of Appeals rests upon a distinction made by it between 
contracts of the kind mentioned in the decisions cited, and a contract of insurance such 
as is here involved. In each of the cases cited there was a failure of a party to read 
or inform himself of the contents of the instrument signed by him. In Gwin v. Wag- 
goner, the instrument was an agreement concerning the sale of mining property. In 
Crim v. Crim, the defendant signed a note which contained an agreement authorizing 
any attorney at law to appear in any court of the United States, and waive process, 
enter appearance, and confess judgment upon the note. In Donnelly v. Missouri- 
Lincoln Trust Co., the plaintiff did not read a clause in a subscription contract, pre- 
pared by a promoter of a company, declaring that the money to be paid by plaintiff and 
other subscribers for bonds was to be paid to a trust company as trustee. In Groff v. 
Longsdon, the plaintiff signed a quitclaim deed to land, believing it toi be a mortgage 
to ecure a loan. In Woosley v. Wells, the instrument signed was the release of 
a claim for damages against a railway company. The Court of Appeals considered 
the well-known rule announced in the decisions referred to, and others, that, where 
one has an opportunity to read and inform himself of the contents of an instrument, 
which he signs, and by his own neglect fails to read or inform himself, afterward, in 
an action upon the instrument, he cannot be heard to say he did not know its contents, 
or that the writing so signed by him does not express the agreement made by him. 
In the case under consideration, the Court of Appeals has applied a rule which it 
determined to be appropriate in a case of this character, based upon the nature of the 
contract of insurance, the manner in which such contracts are formulated, and also 
the relation borne by the agent of the insurer, in the making of the contract. 

The Court of Appeals, upon the evidence before it, held that the question whether 
the insured truthfully stated the facts to the managing agent was one for the jury, 
saying that, if the insured told the agent there was a mortgage on the automobile 
which he had made arrangements to pay off, it was not so improbable as to be un- 
worthy of belief that the agent wrote down that there was no mortgage upon the 
automobile. It found as a fact that there was no mortgage existing at the time the 
rider was attached, on March 9th. It is plain also, from the statement made as to 
the evidence, that, in attaching the rider on March 9th, referring to the automobile 
as “new,” and as one bought in March, there was notice that it was the same auto- 
mobile as that referred to in the original policy, which was dated on February 25, 
1921. The statement in the rider that it was a “new ” automobile was explained by 
Robinson in connection with the inclusion in the rider of additional accessories. In 
32 C. J. p. 1333, 1334, may be found the rule quoted and applied by the Court of 
Appeals as follows: 

“Where the facts have been truthfully stated to its agent, but by his fraud, 
negligence, or mistake, are misstated in the application, the company cannot, according 
to the generally accepted rule, after accepting the premium and issuing the policy, set 
up such misstatements in the application in avoidance of its liability, where the agent 
is acting within his real or apparent authority, and there is no fraud or collusion upon 
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the part of insured. Among the reasons given for this rule, are that the company 
assumes to draft the papers so as to meet its own views as to their requirements; that 
the agent is the agent of the company; that his knowledge will be imputed to the 
company; that the statements in the application are in fact his statements; that the 
company is estopped from controverting their truth; and that the evidence does not 
constitute an attempt to vary a written contract by parol, although there is some 
authority to the contrary, based on the theory that, in making the application, the 
solicitor is acting as agent of the applicant, or that the introduction of evidence to 
show the fact would violate the rule excluding parol evidence to alter a written con- 
tract.” 

The Missouri cases, among the large number from many states, cited in support 
of the foregoing “generally accepted rule,” are cases decided by Courts of Appeal 
of this state. Modern Woodmen of America v. Angle, 127 Mo. App. 94, 104 S. W. 
297; Snyder v. Loyal Protective Ins. Co. (A) 196 S. W. 1022; Lehmann v. Hartford 
Fire Ins. Co., 183 Mo. App. 696, 167 S. W. 1047; Bever v. N. Y. Home Ins. Co., 141 
Mo. App. 589, 125 S. W. 1184; Coleman v. Caldwell Mutual Fire Ins. Co., 125 Mo. 
App. 643, 103 S. W. 150; Ormsby v. Laclede Farmers’ Mutual Fire Ins. Co., 98 Mo. 
App., 371, 72 S. W. 139; Scott v. German Ins. Co., 69 Mo. App. 337; Shell v. Ger- 
man Ins. Co., 60 Mo. App. 644. The decisions in these cases sustain the rule stated 
in Corpus Juris; and, in the opinions, the reasons moving those courts, and other 
courts of last resort, in like cases, are set forth. In these cases, and in those of other 
courts, the reasons given for the result reached vary somewhat, but at bottom is the 
ground of the nature of the transaction, the making and the enforcement of an in- 
surance contract. 

In Modern Woodmen v. Angle, 127 Mo. App. loc. cit. 111, 113, 104 S. W. 302, 
numerous authorities are referred to and statement given of the deviation made by the 
courts, in cases involving contracts of insurance, from the strict rule that, when the 
party to the contract can read, he must read, and relaxation of the strictness of the 
parol evidence rule. It is there said: 

“And so it is we find, although a slight deviation from principle, the overwhelm- 
ing weight of authority is to the effect the insured may show by parol the answers to 
the questions were not written by him, and that he did not actually know the con- 
tents of the application when he signed it. In order to escape the rule with respect 
to the introduction of parol testimony to vary the writing, it is said the doctrine goes 
upon the idea the writing in evidence was not the instrument of the party whose name 
is signed to it, and that it was procured under such circumstances as to estop the 
insurer from using it or relying upon its contents. See 2 Bacon on Ben. Soc. (3d Ed.) 
§ 458; Insurance Co. v. Wilkinson, 80 U. S. 222, 13 Wall. 222 [20 L. Ed. 617] ; Combs 
v. Han. Sav., etc., Co. 43 Mo. 148 [97 Am. Dec. 383]; Pudritzky v. Sup. Lodge, K. of 
H., 76 Mich. [428] 248 [43 N. W. 373].” 

A discussion of the same subject may be seen in the extensive note in 16 L. R. A. 
(N. S.) 1165, which accompanies opinions in Haapa v. Metropolitan Life Ins. Co., 150 
Mich. 467, 114 N. W. 380, 16 L. R. A. (N. S.) 1165, 121 Am. St. Rep. 627, and. People’s 
Fire Insurance Ass’n v. Goyne, 79 Ark. 315, 96 S. W. 365, 16 L. R. A. (N. S.) 1180, 
9 Ann. Cas. 373. In the introduction to the annotation mentioned (loc. cit. 1167), 
referring to the nature of the question and the different reasons given by the courts for 
a deviation from or relaxation of the rules in their application to contracts of insur- 
ance, it is said: 

“The important point would seem to be, however, not whether the parol evidence 
rule is being violated in this manner, but whether an insurance contract is so different 
in its nature from other contracts as to make it an exception to the general rule that 
parol negotiations are deemed to be merged in the terms of a written contract; in 
other words, the parol evidence rule is founded on policy for the purpose of prevent- 
ing fraud. Will it become an instrument of fraud, if strictly applied in insurance 
cases? If the opportunities for fraud are made greater by the application of the 
rule than by relaxing it, then it would appear that the reason for the rule would fail, 
and that therefore the rule itself should not be applied. 

“It will be seen from the examination of this note that the evidence question is 
not clearly presented in many of the cases, and, as before stated, in most of them is 
not mentioned at all. However, it must be apparent that the doctrine of waiver and 
estoppel applied to prevent the company from taking the premium and delivering what 
it is deemed to know to be a worthless policy is firmly established, and is not likely, 
in view of the great mass of authority in its favor, soon to be laid aside. Just how 
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far it should be carried is a question of great importance, and may be better con- 
sidered after an examination of the cases in which it has been applied.” 


(4] Our conclusion is that the ruling of the Court of Appeals, assailed in this 
action, is not in conflict with what appears to be the greater weight of authority, gener- 
ally, nor in conflict with the former rulings of the Courts of Appeals of this state. The 
question, however, is whether that ruling conflicts with the controlling decisions of 
this court, in like cases. The question is one to be dealt with as a situation wherein 
it is claimed that an insurance policy, by reason of the warranties, is void from its 
inception. Some of the questions here were foreshadowed in Franklin v. Atlantic Fire 
Ins. Co., 42 Mo. 456. In that case there was no written application. The assured 
owned only an undivided one-half interest in the property insured, and it was subject 
to incumbrances. The policy contained provisions that, if the interest of the assured 
was other than unconditional and sole ownership, it must be so reported to the com- 
pany and so expressed in the policy; otherwise the policy should be void. The condi- 
tion of the title and the fact of the existence of incumbrances was not so stated in the 
policy. After loss, it was held to be competent for the assured to prove that, before 
the policy was delivered, or the premium paid, he informed the agent of the com- 
pany of the condition of the title and of the incumbrance. It was held that it was 
the business of the agent to receive the application and draw up the policy in proper 
form. In that case the testimony was that when the agent’s attention was called 
to the circumstances, and that the character of the interest of the assured should be 


expressed in the policy, he replied: “It will make no difference. It will be all right.” 
This court then said: 


“The law will protect the companies against frauds, misrepresentations, and 
breaches of warranty, but it will not lend its aid to support defenses founded upon 
their own errors or omissions, when they have received the premium, delivered a 
complete and valid policy and lain by without objection until a loss has happened; 
it will not help them to accomplish a fraud upon the assured. For these reasons we 
think the evidence should have been admitted.” 


In Combs v. Hannibal Savings & Ins. Co., 43 Mo. 148, 97 Am. Dec. 383, there 
was a napplication in writing, signed by the assured. The application stated, as to the 
title of the assured, that it was fee simple, and that the property was unincumbered. 
The assured did not have fee-simple title to the property, but had only a title bond, 
and there was a balance of $100 unpaid upon the bond. It was held competent for 
the assured to show, in the suit upon the policy, that they informed the agent, truth- 
fully of the facts as to the nature of their title, and to show that the agent “filled up 
the application in his own language, assuring the plaintiffs that it was all right; and 
that they, believing it to be so, signed the application without being aware of its 
peculiar phraseology, or that the words ‘fee simple’ and ‘no incumbrance’ were in it.” 

In Rissler v. American Central Insurance Co., 150 Mo. 366, 51 S. W. 755, there 
was a written application signed by the assured. The questions, and answers thereto, 
contained in the application and made the subject of controversy and defense by the 
company, are set out at page 370 (51 S. W. 756) of the opinion. They were to the 
effect that the assured took yearly an inventory of his stock, and carefully preserved 
the inventory; that the date of the last inventory was January, 1895, and its amount 
was $6,200; that he kept a cash book and merchandise account, and had never suffered 
loss by fire. In that case it was admitted that the assured signed the application 
after the said answers had been written down, with full knowledge that they were 
so written. In that case the plaintiff testified that he told the agent his last inventory 
was taken in 1894 or 1895, he did not remember which, and that the agent replied it 
was not necessary to get the inventory to ascertain its date; that he knew the assured 
had taken an inventory, and had a full stock; that the assured called the attention of 
the agent to the fact that some years before the firm, of which the assured was then 
a member, had suffered a loss by fire, and the agent said the inquiry in the application 
only referred to such a loss where the assured alone was concerned. It does not appear 
from the discussion in the opinion that the rule excluding parol evidence was invoked— 
at least, there is no discussion upon that question—but the essential ruling in the case 
was made upon the demurrer offered to the evidence, and, under the conclusions stated, 
the right of the plaintiff to recover was founded upon the estoppel of the defendant 
under the facts. The company was bound by the construction which the agent placed 
upon the questions contained in the application, and by the accuracy regarded as 
sufficient by him. It was said loc. cit. 375 (51 S. W. 757): 
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“The agent represents the company. He is presumed to be more intimately 
acquainted with the business of insurance than those whom he solicits. The average 
man relies upon the knowledge and skill of the agent to properly prepare the applica- 
tion and relies upon th e authority which the agent assumes. He rightly considers 
that when the agent is told the facts that he knows which are material and which are 
not. It is within the apparent scope of the agent’s authority to decide what is a satis- 
factory answer and when with full knowledge of the facts he assures the applicant 
for insurance that a portion of them are immaterial and himself erroneously mis- 
states others without the slightest suggestion of fraud on the part of the insured, the 
company who accredits him must suffer from his mistakes and not the innocent policy- 
holder. Franklin v. Fire Ins. Co., 42 Mo. 456; Combs v. Ins. Co., 43 Mo. 148 [97 
Am. Dec. 383]; Ins. Co. v. Olmstead, 21 Mich. 246; s. c., 4 Am. Rep. 483; Kausal v. 
Ins. Ass’n, 31 Minn. 17 [16 N. W. 430]; s. c., 47 Am. Rep. 776; Ins. Co. v. Wilkinson, 
13 Wall. (U. S.) 222 [20 L. Ed. 617]; Ins. Co. v. Baker, 94 U. S. 610 [24 L. Ed. 268] ; 
Hotchkiss v. Ins. Co. [76 Wis. 269] 44 N. W. 1106 [20 Am. St. Rep. 69]; Parsons 
v. Ins. Co., 132 Mo. 583 [31 S. W. 117, 34 S. W. 476]. 

“In Combs v. Ins. Co., supra, this court said, ‘When the disclosure respecting the 
solicited risk is frank and full, and the insurance company accepts it and appropriates 
the premiums, and a subsequent loss occurs, the indemnity contracted for should be 
fairly met and realized to the assured.’ ” 

In that case, as before stated, the plaintiff admitted he knew what answers had 
been written down by the agent in the application which he signed. In the case involved 
here the plaintiff testified he did not know what answers the agent had written in 
the application. To us it seems that an estoppel would not arise more strongly or 
readily, under the former, than under the latter situation. The decisions in the 
Combs and Rissler Cases have not been overruled, nor, so far as we have discovered, 
have they been criticized. Both are cited with approval in Gold Issue Mining & 
Milling Co. v. Fire Ins. Co., 267 Mo. 602, 603, 184 S. W. 999. 

In claiming conflict, counsel for relator have cited cases which, as we have 
seen, involve no ruling upon a contract of insurance. In consideration of that, and 
in consideration also of the holding of this court in the Combs and Rissler Cases, we 
are unable to say that the ruling of the Court of Appeals conflicts with any of the 
decisions mentioned, or with any other decision of this court which we have found, 
and therefore it results that the writ issued herein should be quashed. 

Seddon, C., concurs. 

Per CuriAM. The foregoing opinion by Lindsay, C., is hereby adopted as the 
opinion of the court. 

All concur. 

Graves, J., absent. 


ANDREWS v. BULLDOG ey cae INS. ASS’N OF CHICAGO. 
0. 92.) 
(Kansas City Court of Appeals. Missouri. April 5, 1926. Rehearing Denied May 3, 
1926. Certiorari Denied Feb. 24, 1927.) 
291 Southwestern Reporter 508. 

1. INSURANCE—IN ACTION ON FIRE AND THEFT POLICY, OVER- 
RULING DEMURRER TO EVIDENCE ON GROUND OF MISREPRE- 
SENTATIONS HELD NOT ERROR. 

In action on fire and theft policy, refusal to sustain demurrer to evidence on 
ground of misrepresentations in application held not error, where applicant stated 
true facts to agent, who put them down incorrectly in application, as insurer cannot 
take advantage of agent’s fraud or negligence in filling out application to defeat policy 
after policy has been issued and premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


2. INSURANCE—APPLICANT FOR INSURANCE, WHO TRULY AN- 
READING It; HELD NOT BOUND BY FALSE SATIMEN TS Wee 
-ADING IT, N N p LSE STATEMEN - 

TEN THEREIN BY AGENT. ee 

In action on fire and theft policy, where defense was misrepresentations in 
application, plaintiff held not bound by false statements in application written by 
agent, where plaintiff answered questions truly and signed application without reading 
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it, warranties of application not being warranties of applicant, as parol evidence rule 
does not apply. 


(For other cases, see Insurance, Dec. Dig. § 379[1].) 


3. INURANCE—RULE THAT INSURED MAY SHOW FALSE STATE- 
MENTS IN APPLICATION WERE WRITTEN BY AGENT APPLIES, 
THOUGH STATEMENTS ARE SPECIFICALLY MADE WARRANTIES. 
Parol evidence rule does not prevent insured from showing that false statements 

in application, though specifically made warranties, were in fact written out by agent 

through agent’s mistake, negligence or fraud, and that insured answered questions 
truly and failed to read application on signing. 
(For other cases, see Insurance, Dec. Dig. § 379[1].) 


4, INSURANCE—THAT FALSE STATEMENTS WRITTEN IN APPLICA- 
TION BY AGENT WERE MADE IN APPLICANT’S PRESENCE DOES 
NOT AVOID POLICY. 

In action on policy, sought to be avoided for misrepresentations, insured was not 
bound by false statements of agent in application, whether made in presence or absence 
of applicant, where applicant answered questions truly and failed to read application. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


5. INSURANCE—FOR INSURED TO AVOID FALSE STATEMENTS WRIT- 
TEN BY AGENT IN APPLICATION, IT WAS NOT NECESSARY THAT 
APPLICATION BE EXPRESSLY REPRESENTED AS CORRECT BY 
AGENT. 

In action on policy, insured was not bound by false statements of agent written 
in application, which insured failed to read, though agent did not expressly represent 
application to be correct; mere presentation by agent of application to plaintiff for 
his signature being equivalent to statement that it was properly prepared. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


6. INSURANCE—IN ACTION ON POLICY, INSTRUCTION THAT APPLI- 
CANT FOR INSURANCE ANSWERED ALL QUESTIONS TRUTH- 
FULLY HELD NOT TOO GENERAL. 

Instruction in action on fire and theft policy, where defense was misrepresenta- 
tions in application, that insured answered truthfully all questions asked him by agent, 
held not too general for use of word “all.” 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 


9, INSURANCE—AWARDING DAMAGES AGAINST INSURANCE COM- 
PANY FOR VEXATIOUS REFUSAL TO PAY POLICY HELD IM- 
PROPER UNDER EVIDENCE. 

In action on policy of fire and theft insurance, assessment of penalty of $100 
for vexatious refusal to pay loss held unwarranted by evidence, there being room 
for honest difference of opinion as to defendant’s liability, and defendant having right 
to contest case on merits. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Circuit Court, Jackson County; Edward E. Porterfield, Judge. 

“Not to be Officially Published.” 

Action by George H. Andrews against the Bulldog Auto Fire Insurance Asso- 
ciation of Chicago. Judgment for plaintiff, and defendant appeals. Affirmed, on 
condition of remittitur. 

Walter W. Calvin, of Kansas City (Kimbrell & Wofford, of Kansas City, of 
counsel), for appellant. : 

Musser & Kilian, of Kansas City for respondent. 

BLAND, J. This is an action on a fire and theft insurance policy written by the 
defendant upon an automobile owned by plaintiff. There was a verdict and judg- 
ment for plaintiff in the sum of $2,032.50, together with an assessment of a penalty 
of $100, for vexatious refusal to pay the loss. This is the second appeal of the 
case. See Andrews v. Bulldog Auto Fire Ins. Ass’n (Mo. App.), 258 S. W. 714, 
where the material facts concerning this controversy are stated. 

{1, 2] It is insisted that defendant’s demurrer to the evidence should have 
been sustained and that the court erred in giving plaintiff’s instruction No. 3. This 
instruction told the jury that, although the statements contained in the application 
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were warranted by plaintiff to be true, if they found that at the time the appellication 
was made “* * * plaintiff was asked questions by the agent Robinson, and the 
plaintiff made true answers to such questions, if you so believe, and the agent 
Robinson wrote the answers in said application, if you so believe, and that the 
plaintiff when asked to sign the said application, if you so believe, did sign the same 
without reading the application, if you so believe, and that at the time of so signing 
the application the plaintiff had no knowledge of its true contents or that his answers 
had not been correctly written therein, if you so believe, then you are instructed that 
the warranties mentioned in the application were not the warranties of the plaintiff, 
and the defendant is not justified in refusing payment for loss under said policy of 
insurance on the ground of a breach of the warranties contained therein.” 

It is insisted that the statements made in the application, although they were 
written by Robinson, were those of plaintiff, in view of the fact that he signed 
the application and that he cannot now be heard to say that he did not read the 
application. In this connection defendant points out that the statements made in 
the application were warranted to be true both in the application and in the policy. 
The statements in the application that are in controversy are admittedly false. This 
same question was before the court in the former appeal, and the contention was 
ruled against the defendant. As the ruling was undoubtedly correct, it should stand. 
In addition to the cases mentioned in the opinion in the former appeal, the following 
cases may be cited to show that plaintiff is not bound by the statements made in 
the application. Scott v. Insurance Co., 69 Mo. App. 337; Modern Woodmen v. 
Angle, 127 Mo. App. 94, 104 S. W. 297; Ormsby v. Insurance Co., 105 Mo. App. 
143, 79 S. W. 733; Combs v. Insurance Co., 43 Mo. 148, Am. Dec. 383; Shell v. 
Insurance Co., 60 Mo. App. 644; Bushnell v. Insurance Co., 110 Mo. App. 223, 
85 S. W. 103; Shotliff v. Modern Woodmen, 100 Mo. App. 138, 73 S. W. 326; 
Floyd v. Modern Woodmen, 166 Mo. App. 166, 148, S. W. 178. 

[3] It is elementary in the law of contracts that when one can read he must 
read, and if he signs a document, in the absence of imposition, fraud, or deceit, he 
will not be heard to say that he did not know what was in the paper he signed. It 
is also true that parol testimony is inadmissible to vary, explain, or modify the 
terms of a written contract, complete and unambiguous on its face. Spelman v. 
Delano, 187 Mo. App. 119, 172 S. W. 1163; White v. Elwell, 189 Mo. App. 36, 176 
S. W. 486; Crim v. Crim, 162 Mo. 544, 63 S. W. 489, 54 L. R. A. 502, 85 Am. St. 
Rep. 521; Groff v. Longsdon (Mo. Sup.) 239 S. W. 1087; Day v. Insurance Co., 
216 Mo. App. 279, 264 S. W. 467; Johnston v. Insurance Co., 93 Mo. App. 580. 
However, the law in reference to the matter involved in the case at bar is properly 
stated in 32 C. J., pp. 1333, 1334: 

“Where the facts have been truthfully stated to its agent but by his fraud, negli- 
gence, or mistake are misstated in the application, the company cannot, according to 
the generally accepted rule, after accepting the premium and issuing the policy, set 
up such misstatements in the application in avoidance of its liability, where the agent 
is acting within his real or apparent authority, and there is no fraud or collusion 
upon the part of insured. Among the reasons given for this rule are: That the 
company assumed to draft the papers so as to meet its own views as to their require- 
ments; that the agent is the agent of the company; that his knowledge will be 
imputed to the company; that the statements in the application are in fact his state- 
ments; that the company is estopped from controverting their truth; and that the 
evidence does not constitute an attempt to vary a written contract by parol, although 
there is some authority to the contrary based on the theory that in making the 
application, the solicitor is acting as agent of the applicant or that the introduction 
of evidence to show the fact would violate the rule excluding parol evidence to 
alter a written contract.” 

A reading of the cases cited in this and the former opinion in this case will 
show that each of the reasons assigned by Corpus Juris has been given in this 
state for the holding made on the point in controversy. An examination of those 
cases will disclose that it is established in this state that the holding does not violate 
the parol evidence rule and that the agent taking the application is the agent of 
the insurer and not of the applicant, unless, perhaps, the agent is a mere broker. 
Robinson, defendant’s agent in this case, of course, did not occupy that relation- 
ship. The above rule applies although the statements are specifically made warranties. 
Rissler v. Insurance Co., 150 Mo. 366, 51 S. W. 755; Shell v. Insurance Co., supra; 
Thomas v. Insurance Co., 20 Mo. App. 150; 32 C. J., p. 1334. 
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[4] Defendant attempts to differentiate some of the cases in this state om the 
question now under consideration by making a distinction where there is really no 
difference. For instance, it attempts to distinguish this case from cases where the 
application for the insurance was prepared by defendant’s agent in the absence of 
plaintiff. Here the application was prepared in plaintiff's presence. What difference 
that could make in the principles of law applicable to the situation we are unable 
to see. Even if the application is made in the insured’s presence and the agent of the 
insurer inserts other facts than those given to him by the insured, the application 
is just as much that of the agent as though it were made by the agent outside of 
the presence of the insured or upon information which he thinks correct, secured by 
the agent from other sources than the insured. If, as here, the agent inserts - false 
facts in the application, known to him to be false because different from those given 
to him by the insured, there is more reason, if there is any distinction, to say that 
the agent should be held to have intended it as to his own application. 

{5] From what we have said there was no error in the overruling of the de- 
murrer to the evidence and in the giving of plaintiff’s instruction No. 3. What we 
have said also answers defendant’s criticism of plaintiff's instruction No. 1 and 
defendant’s complaint of the refusal of the court to give its instruction No. 3. 
Plaintiff's instruction No. 3 is further attacked on the ground that it should have 
required the jury to find “that the application was represented by the agent to be 
properly and correctly prepared”; “that the plaintiff signed the application confiding 
in the honesty and veracity of the statements and representations of the agent”; and 
that plaintiff, in signing the application without reading it, exercised ordinary care 
under the circumstances. The mere presentation by the agent of the application 
to plaintiff for his signature was equivalent, within itself, to a statement that it 
was properly prepared. Plaintiff was at liberty to assume that the agent would pre- 
pare the application in the manner that the company desired. If the application was 
that of the agent and not of plaintiff, we fail to see how these suggestions in reference 
to the instruction are material. 

{6] The criticism of plaintiff's instruction No. 1 is wholly without merit. The 
instruction in part has the jury find “that plaintiff in his application for the policy 
of insurance * * * answered truthfully all questions asked him by the agent 
of the defendant.” The criticism of the instruction is in the use of the word “all.” 
It is claimed that this makes the instruction too general; that there were several 
questions propounded; that the jury might have been misled by the generality of 
the instruction. A mere statement of the criticism shows that it is unfounded. The 
same unfounded criticism is made of plaintiff’s instruction No. 2 and the same answer 
will be given. 

[7] Complaint is made of the argument of plaintiff's counsel to the jury. It is 
said that counsel stated to the jury, “You and I know the reputation of the Mid- 
west Detective Agency and Jack Farrell.” The record does not disclose that counsel 
made this statement, the statement merely being mentioned in an objection made by 
counsel for defendant. The objection was overruled. As the record does not show 
that the remark was actually made, we might disregard the contention for this reason. 
However, it appears from the evidence that “Jack Farrell of the Midwest Detective 
Agency,” and two other men examined the car in Rosedale shortly after it was ° 
found. If plaintiff's counsel made the remark in his argument to the jury, we are 
unable to judge of its effect. The objection was overruled, and while the remark, if 
made, was improper, the trial court was in a much better position than we to judge 
of the matter. 


[8] Complaint is made of the following remarks of counsel for plaintiff, objec- 
tion to which the court overruled: 

“Here is another very significant fact: Mr. Patton says, ‘Go to the Bulldo 
Insurance Company, it is the lowest insurance that I know of, and my car is insurec 
in that company.’ Then when asked, ‘Do you carry insurance now?’ he said, ‘No.’ 
The inference is, gentlemen of the jury, if I may be permitted to make the inference, 
that he saw that the Bulldog Insurance Company does not intend to pay a legitimate 
debt, and he took the insurance away from them. A man like Mr. Patton, in charge 
of the Singer Sewing Machine Company—it is a fair inference that he does not 
believe the company is honest. It is trying to beat its honest debts.” 

Mr. Patton was put upon the stand by plaintiff and testified that he knew 
Robinson, manager of the defendant company, and had had a policy of insurance 
in Robinson’s company, and that he recommended the company to plaintiff. When 
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asked whether if at the time of the trial he carried insurance in the defendant com- 
pany, objection was made and the objection sustained. It therefore appears that 
counsel for plaintiff traveled outside of the record in his statement in reference to 
Patton’s testimony. Here again we must hold that the trial court was in a better 
position to judge of the matter as to whether this argument, concededly improper, 
resulted in harm to the defendant. It would seem that even had Patton testified as 
counsel stated, the inference drawn by counsel was rather far-fetched. The mere 
fact that one had carried insurance in a company at some former time and did not 
have any in it at a later time would not necessarily mean that he had dropped his 
insurance because he thought the company would not pay an honest claim under 
the policy, even though some one had sued it. In fact, if any inference whatever 
could be drawn from any such circumstance, it would be an exceedingly weak one 
and not one to greatly impress a jury of ordinary intelligence. It will be noted that 
counsel did not state as a fact that Patton dropped his insurance on account of this 
en As was stated by the Supreme Court in Lefever v. Stephenson, 193 S. W. 
46, 844: 

“We have frequently said that the propriety of the conduct of counsel during 
a trial rests largely with the trial court, and it is only in cases where it is apparent 
from the facts in the particular case that such conduct was prejudicial have we 
interfered with the verdict on this account.” 


See, also, 38 Cyc. p. 1497, and Jackman v. Railway Co. (Mo. App.), 206 S. W. 
244, 246, where the court said: 

“Much latitude may properly be allowed counsel in stating, in argument, their 
conclusions or deductions from the evidence; and frequently improprieties in argu- 
ment, occurring perhaps inadvertently, in the heat of the trial, are not, in any event, 
of such character as to constitute ground for reversal; and much may be left to 
the sound discretion of the trial court in respect to such matters.” 

We do not think that it was at all apparent that the remarks of counsel for 
plaintiff had a prejudicial effect upon the jury such as to arouse their passion and 
prejudice or create a feeling of resentment or -aversion to the defendant. On the 
other hand, we cannot see how the jury could have given any great consideration to 
the argument. The matter of going outside of the record, as was done in this case, 
is not to be encouraged. If such is persisted in, sooner or later the bounds of reason 
will be crossed, resulting in the penalty of reversal. 

[9] We think, however, that defendant’s contention that there is no evidence 
of vexatious refusal to pay is well taken. There was room for an honest difference 
of opinion as to defendant’s liability, and it undoubtedly had a right to contest the 
case on the merits. Nonroyalty Shoe Co. v. Phcenix Assur. Co., 277 Mo. 399, 210 
S. W. 37, 43. No attempt is made by plaintiff to justify the allowance of a penalty 
in this case. If plaintiff will within ten days remit from the judgment the sum of 


$100, the judgment will be affirmed; otherwise it will be reversed and the cause 
remanded. 


Arnold, J., concurs. 
Trimble, P. J., absent. 






































LYNCH v. AMERICAN EAGLE FIRE INS. CO. OF NEW YORK 
(Supreme Court, Appellate Division, First Department. April 8, 1927.) 
221 New York Supplement 
1. INSURANCE—ARTICLES WHICH INSURED WAS WILLING TO SELL 

HELD “MERCHANDISE FOR SALE,” AND NOT “SAMPLES,” 

WITHIN THEFT POLICY INSURING AGENT’S SAMPLES 

Articles which insured was willing to sell, packed in suit cases, held “mer- 
chandise for sale,’ and not “samples,” within theft insurance policy on trunks and 
samples of merchandise in charge of insured or her traveling representatives, not- 
— insured’s testimony that she would order duplicates to replace articles 
sold. 
(For other cases, see Insurance, Dec. Dig. 425.) 


2. INSURANCE—SUIT CASES, STOLEN FROM TAXICAB IN WHICH 
THEY WERE TEMPORARILY LEFT BY INSURED, HELD NOT 
See FROM CUSTODY OF COMMON CARRIER, WITHIN THEFT 
POLICY. 


Though taxicab owner is common carrier, suit cases containing merchandise 
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stolen from taxicab, in which they had been left by insured for a few minutes, when 
she had temporarily alighted from taxicab, held not in custody of common “carriers 
or conveyances,” within theft policy on trunks and samples of| merchandise in charge 
of insured or her traveling representatives, while in custody of transportation com- 
pany or common carrier, but they remained in insured’s custody. 

(For other cases, see Insurance, Dec. Dig. 425.) 

Martin, J., dissenting. 

Appeal from Trial Term, New York County. 

Action by Myrtle B. Lynch, doing business, etc., against the American Eagle 
Fire Insurance Company of New York. From a judgment for plaintiffi on a verdict 
after a trial, defendant appeals. Reversed, and complaint dismissed. 

Argued before Dowling, P. J., and Merrell, McAvoy, Martin, and Proskauer, JJ. 

Louis Cohn, of New York City, for appellant. 

Dalbey & Greene, of New York City (Harris L. Greene, of New York City, 
of counsel, and J. M. Cohen, of New York City, on the brief), for respondent. 

ProsKAUER, J. Plaintiff had judgment in an action to recover the value of stolen 
merchandise under a policy of insurance ‘on trunks and samples of merchandise” 
in the charge or control of the assured or their traveling representatives, “while in 
the custody of any transportation company, or while in automobiles, or while in the 
custody of any common carrier in transit,” subject to the exception that it did not 
insure against loss by theft “of property in the custody of the assured or their 
traveling representatives and/or on railroad cars, steamship, or other carriers or con- 
veyances.” 

[1] The plaintiff packed in two suit cases a large number of articles of linen and 
lace. They were all articles which she was willing to sell. The articles were “mer- 
chandise for sale.” It is true that she testified that she would order duplicates of 
these articles if they were sold; but it is evident that the articles were not samples, 
in the sense that they were “a fair representation of the whole,” or specimens. They 
were articles, each of great value, intended for sale, and not for exhibition, as repre- 
sentative of a larger number. We think that the jury’s finding that they were 
samples is therefore against the weight of evidence. 

[2] There is a further reason why the plaintiff cannot recover. She placed the 
bags containing this merchandise in the body of a taxicab in which she was a 
passenger, alighted from the taxicab when it reached a certain destination, and upon 
her return after five minutes the bags had been stolen. To sustain a recovery she 
must negative the exception in the policy which frees the insurer from liability for 
theft of the property in the custody of the assured “on carriers or conveyances.” 
The taxicab owner was a common carrier. But the bags were not in the custody 
of the owner or his agent, the driver. They were never in any way intrusted to the 
care or control of the driver, but merely left in the cab by the plaintiff. They thus 
remained in her custody. 

The judgment appealed from should be reversed on) the law and the facts, with 
costs, and the complaint dismissed, with costs. Order filed. 

Dowling, P. J., and Merrell and McAvoy, JJ., concur. 

Martin, J. (dissenting). The policy provided: 

“This. policy insures: (1) Against any and all the risks and perils of fire, 
lightning, navigation, and transportation while in the custody of any railroad, ex- 
press, transfer and/or transportation company and/or any steamship or steamboat, 
and/or against loss or damage by fire or lightning while in any hotel, dwelling and/or 
business building, or while in automobiles, except as hereinafter provided. (2) 
Against loss by theft of any entire shipping package (excluding all pilferage) in 
transit as above in the custody of any common carrier or while checked against 
receipt in any hotel.” 

It covered not only samples, but dresses or goods in a trunk. If it should be 
limited to a coverage of samples, the uncontradicted evidence established, and the 
jury found as a fact, that samples alone were stolen. 

The policy of insurance covered loss of such property while in possession of a 
common carrier. The goods were lost while in the possession of a common carrier. 
Anderson v. Fidelity & Casualty Co. of New York, 228 N. Y. 475, 127 N. E. 584, 
9 A. L. R. 1544. Although the court sought to limit evidence upon the subject, the 
taxi driver informed the plaintiff she would be required to pay an additional sum 
for carrying these goods. On this subject the plaintiff testified as follows: 
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“Q. Did you have any talk with the operator of the taxicab? 
he would have to make a charge— 

Q. Just a moment, please. Were you apprised that a charge was to be made 
for those bags? Answer yes or no. A. Yes.” 

The plaintiff then entered the automobile with the property, which was stolen 
while in the automobile and in the custody of the driver of the taxicab. The plaintiff 


upon this evidence was entitled to judgment on the policy. There should be an 
affirmance. 


A. Yes; he said 


BEHA, STATE SUPERINTENDENT OF INSURANCE, v. WEINSTOCK 
Supreme Court, Special Term, Albany County. April, 1927. 
221 New York Supplement 500. 

3. INSURANCE—FAILURE TO SERVE NOTICE OF ASSESSMENT ON 
MEMBER OF MUTUAL AUTOMOBILE CASUALTY COMPANY 
WITHIN YEAR AFTER EXPIRATION OF POLICY BARRED LIQUIDA- 
TOR’S RIGHT TO RECOVER ASSESSMENT (INSURANCE LAW, 

63, 346). 

Cae automobile insurance policy issued by mutual casualty company, providing 
that no member shall be subject to assessment for deficiency of premiums to pay 
losses, unless notified thereof within one year after expiration of policy, and in- 
surance Law, § 346, failure to serve notice of assessment within the year required 
barred recovery thereof by superintendent of insurance, as liquidator of company ; 
liquidator’s rights under section 63 in enforcing member’s liability being no greater 
than those of company. 

(For ather cases, see Insurance, Dec. Dig. § 71[1].) 


Action by James A. Beha, Superintendent of Insurance of the State of New 
York, as liquidator of the National Automobile Mutual Casualty Company, against 
William L. Weinstock. On defendant’s motion for judgment on the pleadings, under 
Rules of Civil Practice, rule 112. Motion granted. 

Clarence C. Fowler, of New York City, for plaintiff. 

Myron Sulzberger, of New York City, for defendant. 

StaLey, J. The defendant moves for judgment on the pleadings under Rules 
of Civil Practice, rule 112, and the issue is reduced to a determination of the suffi- 
ciency of the complaint. The action is brought to recover the amount of an assess- 
ment under a liability policy issued by the National Automobile Mutual Casualty 
Company, of which the plaintiff has become the liquidator. 

The complaint alleges that said company, on or about the 17th day of April, 
1922, duly issued and delivered to the defendant its policy contract of insurance 
No. 40122, to which contract reference is made in the complaint; that the cash 
premium for said policy was the sum of $103.19, which defendant paid; that the 
term of said policy was one year from April 17, 1922; that under the terms of 
such policy contract the defendant became liable to assessment, in addition to the 
premium paid, for the purpose of paying the losses and expenses of said company, 
at an amount equal to twice the amount! of said premium; that by order of June 28, 
1923, the superintendent of insurance became vested with title to the property con- 
tract and rights of said company, and empowered to liquidate the business and affairs 
of said company, pursuant to section 63 of the Insurance Law; that on June 5, 1924, 
a report and petition of the superintendent of insurance was filed in the office of 
the clerk of the county of New York, wherein and whereby the superintendent of 
insurance levied an assessment against the members and policyholders of said com- 
pany in a sum equal to 200 per cent. of the amount of the cash premium written in 
their respective contracts, which report was approved and confirmed by order of 
this court on June 24, 1925, and of which report and application thereon the de- 
fendant herein had notice; that by said report the defendant herein was assessed the 
sum of $206.38, and plaintiff seeks judgment in this action for the sum of said 
assessment. 


The policy issued to the defendant and referred to in the complaint provides 
that : 

“No member shall be assessed or assessable, except on account of losses and 
expenses incurred while he was a member, nor unless he be notified of such assess- 
ment within one year after the expiration of his policy.” 
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The defendant herein, according to the allegations of the complaint, became a 
policyholder on April 17, 1922. His policy was written for one year, and expired on 
April 17, 1923; his liability for assessment under the policy must, according to its 
terms, be preserved and continued only by the receipt of a notice of such assessment 
within one year subsequent to April 17, 1923. There is no allegation of the com- 
plaint of the service of any notice of assessment upon the defendant. The com- 
plaint alleges that the report of the liquidator for levying the assessment was not 
filed until June 5, 1924, and, that notice of its presentation’ and application for con- 
firmation was not given until on or about that date. It follows as a matter of reason 
that no' notice of an assessment could be given to the defendant until the assessment 
was as matter of fact levied. The above provision quoted from the policy contract 
is one in accordance with the law regulating mutual automobile casualty insurance 
corporations. 

Section 346 of the Insurance Law, which relates to corporations of that char- 
acter, provided at the time that the policy was written and still provides that: 

“Every member shall be liable to pay and shall pay his proportionate part of 
any assessment which may be laid by the corporation in accordance with law and his 
contract,” covering any deficiency, * ‘if he is notified of such assessment within one 
year after the expiration” or cancellation “of his policy.” 

The liability of the defendant for an assessment is therefore expressly limited by 
law, as well as by the contract, and, if language means what it says, there is no 
liability upon a policy holder unless notified of an assessment within one year after 
the expiration of his policy. 

[1] A motion for judgment on the pleadings may be made after issue is joined 
and before trial, under rule 112 of the Rules of Civil Practice, on the ground that 
the compiaint does not state tacts sufficient to constitute a cause of action, and a 
failure to move under rule 106 of the Rules of Civil Practice does not waive the 
oe that the complaint is insufficient. Klippel v. Weil, 204 App. Div. 323, 198 
N. 13. 

[2] A motion for judgment on the pleadings cannot be aided by affidavits or 
testimony, and must be determined by the pleading alone, and the practice of inter- 
posing affidavits for or against the pleading is not sanctioned. Partenfelder v. 
People, 157 App. Div. 462 at page 466, 142 N. Y. S. 915, affirmed 211 N. Y. 355, 
105 N. E. 675; Faas v. Armstrong, 70 App. Div. 596, 156 N. Y. S. 806. 

[3] The affidavit of Pinckney Estes Glantzberg, submitted by plaintiff, presents 
the contention that section 346 of the Insurance Law applies only to assessments levied 
by the corporation, and not to an assessment levied by the liquidator for the purpose 
of closing the affairs of an insolvent corporation, and that the procedure under section 
63 of the Insurance Law governs assessments made in liquidation. In the first instance, 
we must look to the contract, independent of the provisions of law, to determine the 
basis of liability, and, in addition, I find nothing in section 63 which extends the lia- 
bility of a policy holder under the contract, where the company is taken over for 
liquidation by the superintendent of insurance, nor do I find that the right of the 
liquidator is made greater than the corporation in asserting such liability. 

The failure to serve the notice of assessment within the year required by the 
policy contract and by the statute is fatal to the right of the plaintiff to maintain 
this action, and the complaint herein fails to state facts sufficient to constitute a cause 
of action. An amendment of the complaint under the circumstances of this action 
would be a futile procedure, as an essential fact for plaintiff’s cause of action, not 

Order may be entered, granting the motion of defendant and directing judgment 
for defendant against plaintiff upon the pleadings, with costs. 


GENERAL ACC. FIRE & LIFE ASSUR. CORPORATION, LIMITED, v 
BUTLER’S ICE CREAM FACTORY, INC., er ac. (NO. 1952.) 
(Court of Civil Appeals of Texas. El Paso. Jan. 20, 1927. Rehearing Denied 
Feb. 3, 1927.) 
291 Southwestern Reporter 674. 

2. INSURANCE—INSURER COULD NOT AS MATTER OF LAW, AVOID 
LIABILITY UNDER LIABILITY POLICY BY INSURED’S FAILURE TO 
GIVE WRITTEN NOTICE OF ACCIDENT FOR 53 DAYS, THOUGH 
POI.ICY REQUIRED IMMEDIATE NOTICE. 

Insured under indemnity policy held not prevented, as matter of law, from re- 
available, could not be alleged thereby. 
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covering against insurance company on account of judgment taken against it for 

personal injuries by fact that formal written notice of accident was not given until 

53 days aiter accident, though policy called for immediate written notice, where in- 

surer’s agent had prior actual notice, and injury to insured as result of delay was 

not apparent; policy not containing provision that failure to give immediate notice 
avoided policy. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5. INSURANCE—UNDER DISPUTED FACTS OR UNCERTAIN INFER- 
ENCES, QUESTION OF IMMEDIATE NOTICE, REQUIRED BY IN- 
SURANCE POLICY, IS FOR JURY. 

“Immediate notice,” required by policy of liability insurance to be given insurer, 
is question for jury, unless facts are undisputed and inferences therefrom certain. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

6. INSURANCE—WHETHER ONE INSURED UNDER LIABILITY INSUR- 
ANCE POLICY GAVE INSURER REASONABLE NOTICE OF ACCI- 
DENT HELD FOR JURY. 

In action by insured on policy of liability insurance, whether insured gave rea- 
sonable written notice of accident held issue for jury under facts and circumstances 
of the case. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

7. INSURANCE—WHETHER [INSURER AGAINST LIABILITY WAS IN- 
JURED BY DELAY OF INSURED IN GIVING WRITTEN NOTICE 
OF ACCIDENT HELD, FOR JURY. 

In action byi insured on liability insurance policy, judgment having been re- 
covered against insured, whether insurer suffered loss or injury by reason of delay 
of insured in giving written notice of accident, required by policy to be given im- 
mediately, Held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


8 INSURANCE—COMPLIANCE OF ASSURED WITH) TERMS OF CON- 
TRACT IS GENERALLY CONDITION PRECEDENT TO RIGHT OF 
RECOVERY. 

Compliance of assured with terms of contract, in absence of statutory pro- 
vision to the contrary, is generally considered as of essence of contract and condition 
precedent to right of recovery. 

(For other cases, see Insurance, Dec. Dig. § 309.) 


9. INSURANCE—CONTRACTS OF INSURANCE MUST BE CONSTRUED 
AS WHOLE TO DETERMINE PARTIES’ INTENT. 

Contracts of insurance must be construed as a whole in arriving at manifest 
intent of parties, as in case of other contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

10. INSURANCE—“IMMEDIATE NOTICE” OF ACCIDENT, UNDER LIA- 
BILITY POLICY, MEANS ONLY NOTICE WHICH IS REASONABLE 
UNDER CIRCUMSTANCES. 

“Immediate notice” of accident, required to be given by terms of liability insur- 
ance policy, does not mean instantaneous notice, but only notice given within reason- 
able time, in view of all circumstances of particular case. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

11. INSURANCE—WHERE DEFENSE OF INSURER AGAINST LIABILITY 
WAS THAT NOTICE OF ACCIDENT WAS NOT IMMEDIATELY 
GIVEN, WHETHER DELAY PREJUDICED INSURER’S RIGHTS HELD 
MATERIAL UNDER EVIDENCE. 

In action on policy of liability insurance, where defense was that insured had not 
given immediate notice of accident, as required by policy, though written notice had 
in fact been given 53 days after accident, and actual notice received earlier, whether 
delay in giving notice prevented insurer from making any defense or preserving any 
substantial right held material. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 
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13. INSURANCE—RENDERING JUDGMENT AGAINST LIABILITY IN- 
SURER IN EXCESS OF AMOUNT ACTUALLY PAID BY INSURED 
UNDER JUDGMENT, WHICH AMOUNT POLICY MADE LIMIT OF 
RECOVERY, HELD NOT ERROR, WHERE INSURER REFUSED TO 
CONDUCT INSURED’S DEFENSE. 

In action on policy of liability insurance after judgment had been entered against 
insured in action for injuries, rendering judgment against insurer in excess of amount 
which insured had actually paid in satisfaction of judgment against him held not 
error, despite provision in policy that insurer should be liable only for actual amount 
of money paid by insured in satisfaction of judgment, where insurer refused to con- 
duct defense of suit on policy on ground that notice of accident given 53 days there- 
after was not given immediately, as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


14. INSURANCE—JUDGMENT AGAINST LIABILITY INSURANCE COM- 
PANY DIVIDED BETWEEN INSURED, AGAINST WHOM JUDGMENT 
HAD BEEN RECOVERED, AND ASSIGNEES OF POLICY, HELD NOT 
DOUBLE RECOVERY, WHERE NOT EXCEEDING AMOUNT OF 
JUDGMENT AGAINST INSURED. 

In suit by insured and assignees of policy against insurer, based on judgment 
against insured for personal injuries, judgment against liability insurance company 
splitting recovery among insured and assignees one of whom was plaintiff in injury 
suit, according to amount insured had actually paid under judgment, without prejudice 
to insured’s right to recover such amounts as he might pay in further satisfaction of 
former judgment, held not double recovery against insurer, where total judgment 
did not exceed amount of former judgment against insured. 


(For other cases, see Insurance, Dec. Dig. § 666.) 


15. INSURANCE—CONTRACT OF INDEMNITY IN LIABILITY POLICY 
ATTACHES WHEN HAPPENING OF EVENT COVERED BY POLICY 
MAKES ASSURED POTENTIALLY LIABLE. 

Policy of liability insurance is indemnity against loss and liability, which attaches 
as sool. as assured becomes potentially liable by reason of happening of some event 
covered by policy creating possible liability against assured. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


16. INSURANCE—AFTER REFUSAL TO DEFEND SUIT, INSURER 
AGAINST LIABILITY COULD NOT DEMAND INSURED’S COMPLI- 
ANCE WITH CONTRACT. 

Refusal of insurer against liability to defend suit against insured, on ground 
that notice of sccident had not been given immediately, put end to insurer’s right 
to demand compliance by insured with terms of contract. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


18. INSURANCE—JURY’S FINDING THAT INSURER WAS NOT IN- 
JURED BY DELAY IN GIVING WRITTEN NOTICE OF ACCIDENT 
eI alacant BY EVIDENCE, IN ACTION ON LIABILITY 
In action on policy of liability insurance, answer of jury to special issue that 

insurer was not prevented from making any defense or preserving any substantial 

right by reason of assured’s failure to notify him of accident before actual receipt 
of notice held sustained by evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Appeal from District Court, El Paso County; Ballard Coldwell, Judge. 

Action by the Butler’s Ice Cream Factory, Inc., against the General Accident 
Fire & Life Assurance Corporation, Limited, in which the United States Fidelity 
& Guaranty Company and Mrs. Ruth Hays, individually and as guardian, intervened. 
Judgment for plaintiff and interveners, and defendant appeals. Affirmed. 

E. C. Markel, of Philadelphia, Pa., and Lea, McGrady, Thomason & Edwards, 
of El Paso, for appellant. 

R. A. D. Morton, C. W. Croom, and A. W. Norcop, all of El Paso, for appellee. 

WALTHALL, J. Butler’s Ice Cream Factory, Inc., plaintiff in the trial court and 
referred to hereafter as plaintiff appellee, brought this suit against defendant, Gen- 
eral Accident Fire & Life Assurance Corporation, Limited, on an automobile in- 
demnity insurance policy theretofore issued by it to plaintiff appellee covering a num- 
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ber of delivery trucks used by plaintiff in its business, one of which trucks while 
driven by an employee of plaintitt was alleged to have injured one George Hays in 
an accident, resulting in his death. 

Mrs. Ruth Hays, individually and as next friend of the minor children, naming 
them, of the marriage of herself and George Hays, had secured a judgment for 
$5,000 and costs because of said injury to Hays, against Butler’s Ice Cream Factory, 
Inc., based on its common-law liability, whereupon it brought this suit against de- 
fendant upon the theory that defendant was liable to it on its said policy of msurance. 

During the progress of the trial it appeared that plaintiff appellee, in the matter 
of the former suit referred to and as security for an unpaid balance, had assigned the 
said insurance policy and cause of action, reduced to judgment, to Mrs. Ruth Hays, 
individually and as guardian, together with the United States Fidelity & Guaranty 
Company, all of whom intervened in this suit as parties plaintiff. Defendant, ap- 
pellant here, based its principal defense on the theory that notice of the accident as 
called found the policy had not been given it by plaintiff appellee. 

The trial court in this suit based on a special verdict, rendered judgment 
against defendant in favor of interveners United States Fidelity & Guaranty Com- 
pany and Mrs. Ruth Hays, individually and as guardian, in the sum of $1,522.50, and 
in favor of plaintiff, Butler’s Ice Cream Factory, for $1,522.50, with interest thereon 
as to both amounts from November 10, 1925, when that amount shall be paid by de- 
fendant to interveners; and further adjudging that plaintiff appellee recover of de- 
fendant the additional sum of $2,477.50, with interest from November 10, 1925, at 
the time and in the amounts that plaintiff appellee shall thereafter pay to Mrs.. Ruth 
Hays in satisfaction of said previous judgment secured by her against plaintiff, 
and referred to as cause number 25746. It was further ordered that the judgment 
in this case be without prejudice to plaintiff appellee or interveners to thereafter 
prosecute their cause of action for such amount or amounts as may be paid by or 
for plaintiff appellee in satisfaction of the judgment in said cause (No. 25746) and 
without prejudice to any rights the plaintiff or interveners may have by reason of any 
future satisfaction, in whole or in part, of the judgment in said cause No. 25746. 

Defendant challenges the correctness of this judgment both in its entirety and 
in its several provisions, and seeks to have it reviewed in this court. 

In view of some of the points presented, it might be well to further state that 
this case was tried with a jury and submitted upon special issues. On special issues 
submitted the jury found: 

(1) The defendant was not prevented from making any defense or preserving 
any substantial right by reason of the failure of the assured to notify it of the acci- 
dent between the time of the accident and the time when it received notice of the 
accident. 

(2) The defendant first had notice of the accident resulting in the injury to 
Hays within 30 days from the date of the accident. 

(3) The defendant was notified by plaintiff of the accident to Hays within a rea- 
sonable time under all of the facts and circumstances. 

Judgment as above was entered on motion of plaintiff and interveners. 

Opinion. 

{1] Mrs. Ruth Hays, individually and as guardian of. the minor children, moves 
the court to dismiss this appeal on the ground that this case was tried below after 
article 2253, Revised Civil Statutes 1925, became effective, and that appellant did not 
give notice of appeal as provided in said article, in that appellant did not file any 
written notice of appeal with the clerk of the court below, as is manifest from the 
transcript of the record. Appellee’s motion to dismiss for want of proper notice of 
appeal is overruled for the reason stated in A., T. & S. F. Ry. Co. vy. Hix, 291 S. W. 
281, recently decided by this court. 

[2] The policy of insurance upon which this suit is brought contains a pro- 
vision as follows: 

“D. Notice of Accidents. The assured shall give immediate written notice of any 
accident, irrespective of whether any personal injury or property damage is apparent 
at the time and like notice of any claim and for suit resulting therefrom, and such 
notice, together with every summons or other process, must be forwarded to the home 
office of the corporation or to its authorized representative.” 

Appellant pleaded the above provision of the policy and at the close of the evi- 
dence moved for an instructed verdict) and also requested a peremptory charge in its 
favor, and now, by its proposition, submits that the evidence shows that appellee 
wholly failed to give to appellant such notice of the injury to Hays, and that the 








Auto] Gen. Acc. Fire & Life Assur. Corp. v. Butler’s Ice Cream Fact. 191 


court should haye directed a verdict for appellant. Appellees alleged that appellant 
and its agents, naming them, had immediate actual knowledge during the month of 
December, 1924, of the accident occurring to Hays, and after receiving such notice 
had opportunity to investigate such accident, and proceeded to and did make full 
and complete investigation of said accident in co-operation with plaintiff appellee, its 
agents, and employees, and that after appellants’ said agents learned of such accident, 
plaintiff appellee complied with all requests and demands of appellant with reference 
to formal notice when forms were supplied by appellant for such notice, and that 
in December, 1924, and in January, 1925, did give the formal written notice of the 
accident, and within 90 days from the time of the accident, and that by reason 
thereof appellant is now estopped to deny that notice was given. 

[3] Appellees object to a consideration of appellants’ above proposition on the 
grounds, first, that the case was submitted upon special issues, and the answers of 
the jury thereon, not having been set aside, are conclusive as, between the parties as 
to the facts found, though the verdict is contrary to the undisputed evidence ; second, 
that appellant, having failed to assign error to the action of the court in refusing to 
set aside the special verdict, it cannot now complain of the judgment on the ground 
that the findings are unsupported by the evidence. 

Appellant, however, under its above proposition, refers to its assignments as- 
signing error to the overruling of its motion for a directed verdict in its favor 
made immediately following the close of the evidence. The record discloses that ap- 
pellant submitted a requested charge instructing the jury to return a verdict in its 
favor, which charge the court refused to give. The assignments, as indicated by 
their verbiage, are based on the theory that the evidence conclusively shows that plain- 
tiff appellee wholly failed to give to appellant immediate notice of the accident in 
which George Hays received his injuries resulting in his death, within the meaning 
of the provision in the policy of insurance with reference to such notice. We have 
concluded that the proposition is germain to and expressive of the point made in the 
several assignments, and should be considered by this court. The point we will con- 
sider is: Was the trial court in error in refusing to give the requested charge 
directing a verdict for appellant, in view of the provision in the policy as to notice 
that the assured shall give immediate written notice of any accident to the home 
office of the appellant or to any of its authorized representatives? 

The record discloses a formal written notice of the accident was given. The 
date thereon is January 15, 1925, following the accident to George Hays on November 
22, 1924. Another date of December 30, 1924, is also noted on the same written 
notice of the accident. The notice is manifestly on a form furnished and used by 
appellant in making report of accident. The written report of the accident was made 
out by M. P. Conley, adjuster of appellant, during the month of December, 1924, 
and the months of January and February, 1925. Henry B. Stone was the local 
policy-writing agent of appellant, and was the representative of appellant in that 
capacity during the months above stated. 

. R. Butler, president and general manager of plaintiff, appellee company, testi- 
fied: Heard of the accident by telephone from Polo Alvarez, the driver of the 
truck, shortly after it happened, and went to place of the accident immediately. 
Went to the police station where Hays had been carried and was then on the operating 
table. As soon as he went back to his office he asked Mr. Morehead, the office man, 
to notify H. B. Stone of the accident. Morehead called up Stone’s office over the 
telephone. It was Saturday afternoon, and no one answered. Talked with Conley 
over the telephone; Conley called and asked whether there had ever been a report 
made of the accident; sent Dixon (who had succeeded Morehead) to Conley’s office, 
and put Dixon in charge of getting up the formal notice; thinks the time was any- 
where from the 15th to the 20th of December, 1924. 

Henry B. Stone testified that it was between the 10th and 15th of January, 1925, 
when he received information of the accident, and that was orally from Conley. 
Conley testified: From correspondence he had with his company it was on Decem- 
ber 30, 1924, that he got the first information he had of the accident. Witness’ first 
information was from C. F. Saunders. Then he made an effort to find out what 
he could about it. He went to Stone’s office and made inquiry whether appellant had 
such a policy. After talking with Stone he found that appellant had such liability 
insurance, and asked Stone if an accident notice had been made out to the company ; 
Stone said no, and they all got busy to get information. He got in touch with Dixon 
on the day following the day he had his first information; that was the day when the 
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notice (put in evidence) was made out. It was on December 30, 1924, when he 
first put any writing on that report. About all he had filled out of the report was the 
policy number and the assured, and what information he had gotten from the police 
department traffic officer who investigated the accident. Alvarez had left the em- 
ployment of the plaintiff appellee and could not be found. The report was finally 
completed on January 15, 1925; that was the date on which Alvarez was produced 
so he could sign the statement. Dixon brought him to witness’ office. Alvarez was 
the driver of the truck in the accident. Appellant got all the information it wanted 
at that date; witness then sent the statement for Mr. Butler in to the Houston office 
of appellant. On December 30th witness wrote in the date, the name, of the driver, 
and what information he had from the assured, and then waited until he could get 
hold, of Alvarez; then he finished it and Alvarez signed it. It was longer than two 
weeks before Alvarez was located. Witness got the name of the driver of the other 
car in the accident (Guauck) from the police report, but waited to see Guauck until 
about January 15th, after he had seen Alvarez. Witness indicated in the written 
statement what parts he had filled out before seeing Alvarez and that after seeing 
him. In testifying to dates, witness relied on the date appearing on the notice, Decem- 
ber 30, 1924, and the letter written to his principal. He had no independent recollec- 
tion of dates. Witness had no information of the accident to give to his company 
earlier than January 15, 1925, other than the name of the assured and the policy 
number. The whole delay was in getting Alvarez. Mr. Butler got Alvarez to 
witness’ office at the request of witness, and witness waited for the coming of 
Alvarez before doing anything else. 

C. F. Saunders testified: Is in the insurance business with A. P. Coles & Bros., 
and was in December, 1924. The accident to Hays happened about November 20th, 
and he got it about the next day after it happened. Shortly after that witness was in 
Conley’s office and told him that one of his trucks had hit Hays and that his com- 
pany had the compensation on it. Conley told witness at that time he had not a 
report and would have to wait until he got the information. Witness saw Conley 
several times between the time of the accident and December 23d. His conference 
with Conley was in December, before the 23d. They were discussing the Hays acci- 
dent: “Sure he (Conley) knew at that time his company was on it.” 

The jury found, as stated, that appellant first had notice of the accident resulting 
in the injury to Hays within 30 days from the accident. That notice, however, was 
a verbal notice. 

It is apparent from the above statements from the witnesses that, after receiving 
information of the accident, appellant, through its local representatives in connection 
with the plaintiff appellee, commenced to gather such information as they could, 
inserting same in the formal written statement as the information was gotten, be- 
ginning not later than December 30, 1924, and finally ending the statement on Janu- 
ary 15, 1925. According to some of the witnesses, appellant commenced to gather the 
information much earlier than the 30th of December, but did not conclude the in- 
vestigation until the statement of Alvarez, the driver of the plaintiff appellee’s 
truck in the accident, could be secured. Alvarez had left the employment of plain- 
tiff immediately on the happening of the accident and his whereabouts were not 
known. It is also apparent from the record that appellant undertook for itself to 
prepare the formal written notice and embrace therein, on a form of notice of its 
own, all of the information it desired and much more extensive than notice of the 
mere fact that an accident had occurred. 

We reach the conclusion that the statement of January 15, 1925, prepared as 
stated, and, as said by the witness Conley, forwarded by himself to the Texas home 
office of appellant, for plaintiff appellee, was the formal written notice of the accident 
called for in the policy, and given 53 days after the accident. This brings us to the 
question of error contended for by appellant, the failure of the trial court to give the 
requested special charge directing the verdict for appellant, on the ground that the 
assured did not give immediate written notice of the accident. 

[41 The court did not otherwise than stated submit to the jury the issue as to 
whether assured gave to appellant immediate written notice of the accident, nor 
did appellant request that such issue be submitted. It must be presumed that appellant 
did not desire that the issue be submitted and was satisfied to rest th ewhole question of 
its defense upon the issue of error, solely, as a matter of law, in not giving the re- 
quested peremptory charge. 


In Maryland Casualty Co. v. W. C. Robertson (Tex. Civ. App.) 194 S. W. 
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1140, where a similar notice as here was required, it is said that, the delay, if any, 
shown, should constitute no defense to the action, since it appears that the plaintiff 
in error received notice in time to make a full investigation, and it did not appear 
that it had suffered any loss or injury by reason of the delay, and referred to Hope 
Spoke Co. v. Maryland Casualty Co., 102 Ark. 1, 143 S. W. 85, 38 L. R. A. (N. S.) 
62, Ann. Cas. 1914A, 268. 

[5-10] The peremptory charge requested, had it been given, would have pre- 
cluded all other issues as well of fact, as of law. “Immediate notice” is a question of 
law only when the facts are undisputed and the inferences certain, but, when the 
facts are disputed or the inferences uncertain, it is a question for the jury. 14 R. C. 
L. p. 1329, par. 502, and cases in note 2. As to what was a reasonable time for giving 
the written notice, under all the facts and circumstances, discussed more fully later, 
was an issue to be determined, and we think, under the facts and circumstances, was 
one for the jury. It was also an issue of fact to be determined by the jury as to 
whether appellant suffered loss or injury by reason of the delay in getting the 
written notice. It is true, as contended by appellant, that the terms of the policy con- 
stitute the measure of the insurer’s liability, and, in order to recover, the assured 
must show itself to be within its terms. A compliance of the assured with the terms 
of the contract it has made, in the absence of statutory provision to the contrary, 
is generally considered as of the essence of the contract and a condition precedent to 
its right of recovery. It has often been held also that the failure to comply with the 
time provision as to notice does not avoid the policy in the absence of a stipulation in 
the policy to that effect. We find no such stipulation in the policy in the instant case. 
Again, here the formal written notice of the accident and the proofs therein con- 
tained, prepared as above stated, were received and accepted by appellant as the notice 
required, and contends only that tha notice was not given immediately after the acci- 
dent. The construction of contracts of insurance, as of other contracts, must, how- 
ever, be construed as a whole in arriving at the manifest intent of the parties. Here 
it becomes a pertinent inquiry in the construction of the policy as to what was meant 
by its provision that the assured should give to the insurer immediate notice of the 
accident. The expression “immediate notice” does not mean that the notice shall be 
instantaneous, but only that it shall be given within such time as is reasonable in view 
of all the circumstances of the particular case. 1 C. J. pp. 474 and 475, and cases 
cited; 14 R. C. L. pp. 1328 and 1329, § 502; Fidelity & Deposit Co. v. Courtney, 186 
U. S. 342, 22 S. Ct. 833, 46 L. Ed. 1193; Southern Casualty Co. v. Laundry (Tex. 
Civ. App.) 266 S. W. 804; Maryland Casualty Co. v. W. C. Robertson & Co. 
(Tex. Civ. App.) 194 S. W. 1140, in which a writ of error was refused. 

[11] Appellant made no objection to the submission of any of the issues. We 
think, under the facts and circumstances disclosed by the record, it was proper 
to inquire whether appellant was prevented from making any defense or preserving 
any substantial right it had, by reason of its not having written notice of the accident 
between the time of the accident and the time it had the required notice. There is 
some controversy in the evidence as to when Conley and Stone had actual notice of 
the accident. The evidence shows that plaintiff made an effort to communicate the 
happening of the accident to appellant very shortly after the accident occurred, but 
failed to get appellant’s office at that time, and that Alvarez, the driver of plaintiff 
appellee’s car at the time of the accident, quit plaintiff’s service immediately after 
the accident. It was some days thereafter before Alvarez could be found, but he 
was found by plaintiff appellee and his statement taken and incorporated in the 
written statement prepared by appellant’s adjuster. But, according to the testimony 
of the witnesses Butler, Dixon, and Saunders, appellant had actual knowledge of 
the accident from early in December, and not later than the 22d or 23d of December, 
and according to Dixon, plaintiff appellee’s employee, he in the meantime found 
Alvarez, and went with him to appellant’s office, and that he and Alvarez then gave 
all the information either had to Conley, and that Conley asked for no further in- 
formation. Conley, on receiving information of the accident, went to the office of 
Mr. Stone and inquired of him whether the accident notice had been made, and, 
finding that it had not, said: “We all got busy to get some information.” It might 
be further stated that Conley testified he had all the information the police department 
traffic report gave of the accident, the name of the man injured, and the name of 
the driver of the other car in the accident and his address, and talked with him. 
The iurv found that under all the facts and circumstances plaintiff appellee notified 
appellant of the accident within a reasonable time. Under the authorities above cited 
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that was a fact for the jury to determine in order for the court to pass upon the 
question of law as to the notice ta be given under the terms of the policy. 

_ [12] What we have said above in considering the proposition under discussion 
is sufficient answer to some other propositions presented. If the phraseology of the 
issue presented to the jury was not satisfactory to appellant, as suggested, it should 
have made such suggestion to the trial court, and have tendered, a charge submitting 
its view. We are of the opinion that the facts submitted are sufficiently pleaded and 
the evidence is such as to justify the submission of the issue. The pleading is that 
plaintiff duly performed all the conditions of the policy. The issues of waiver and 
estoppel pleaded were not submitted to the jury, nor were requested ta be submitted. 
Appellant suggested that they were thereby waived. There is nothing in the record 
to show that the issue of waiver or estoppel was passed upon by the judge, as in- 
sisted by appellant under one of its propositions, but, if the court considered such as 
issues, there is nothing in, the record to show that appellant was not content to have 
the judge rather than the jury decide the issues not submitted. 

The policy of insurance upon which this suit is based contains this provision: 

“E. Right of Action. No action shall lie against the corporation to recover for 
any loss under this policy unless it, shall be brought by the assured for loss actually 
sustained and paid by him in money in satisfaction of a judgment after trial of the 
issue.” 

[13, 14] Appellant assigns error to the rendition of the judgment for any sum 
in excess of $1,522.50 because the evidence shows that, plaintiff appellee had paid not 
exceeding that amount to interveners of the judgment in the former suit (No. 25746), 
styled Ruth Hays et al. v. Butler’s Ice Cream Factory. In this suit Ruth Hays, in- 
dividually and as guardian of the minor children, obtained a judgment against 
Butler’s Ice Cream Factory for $5,000, and costs of suit, including attorney fees 
of $500, and apportioned the amount of $5,000 between Ruth Hays, individually and as 
guardian, and the United States Fidelity & Guaranty Company $2,500 each. On the 
trial of the instant suit it was disclosed that plaintiff appellee had paid in satisfaction 
of the former judgment an amount not exceeding $1,522.50, and of the amount paid 
$1,000 was paid on the principal sum of the judgment, $500 paid on the attorney 
fees, and $22.50 paid as costs. The judgment in the instant case was for the sum of 
$5,522.50. Interveners are given judgment for $1,522.50, with interest from the date 
of payment, and opportioned one-half to each, and made a credit and satisfaction pro 
tanto upon the said former judgment; further, that plaintiff appellee have judgment 
against appellant for $1,522.50, with interest, when that amount shall be paid by appel- 
lant to interveners; further, that plaintiff appellee have judgment for $2,477.50, with 
interest, at the time and in the amounts that plaintiff appellee shall thereafter pay in 
satisfaction of said former judgment; further, that interveners have a lien for $2,477.50 
upon the judgment in favor of plaintiff appellee and the amounts paid thereon by 
appellant; further, that the judgment rendered be without prejudice to all appellees 
to thereafter prosecute their cause of action for such amounts as may be paid by or 
for plaintiff appellee in satisfaction of said former judgment and without prejudice 
to any rights any or all appellees may have by reason of any satisfaction, in whole or 
in part, of said former judgment. 

Appellant excepted to the judgment, and here assigns error insisting that the 
above quotation from the policy is valid, and that by reason of said quoted, provision 
it was beyond the power of the trial court to render judgment in excess of the 
amount of loss actually sustained and paid by plaintiff appellee, viz. $1,522.50, and that 
the amount of the judgment rendered is necessarily a double recovery. 

[15] The policy is a contract of indemnity against loss and liability and attaches 
as soon as the assured becomes potentially liable for a loss by reason of the hap- 
pening of some event covered by the policy which has created possible liability against 
the assured. 

Without quoting the words of the policy, appellant agreed therein to indemnify 
the assured, plaintiff appellee, against loss by reason of the liability imposed by law 
upon the assured for damages on account of bodily injuries, including death to any 
person, accidentally suffered or alleged to have been suffered, while the policy is in 
force by reason of the use of the automobile described. and to defend, in the name 
and on behalf of the assured, any suit, even if groundless, brought against the as- 
sured to recover damages on account of such accident as is covered under the policy, 
and to pay, irrespective of the limits of liability mentioned, all costs taxed against 
the assured. The record discloses that appellant disclaimed any liability on account 
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of the alleged failure of the assured to give immediate written notice of the accident 
in the use of its automobile, resulting in the death of Hays. For the death of Hays, 
the assured was sued for damages and judgment rendered ag hereinbefore stated, and 
of said judgment and costs assured had paid the amounts stated. 

[16] It seems to us, as said by Mr. Justice Holmes in St. Louis Dressed Beef 
& Provision Cc. v. Maryland Casualty Co., 201 U. S. 173, 26 S. Ct. 400, 50 L. Ed. 
712, that the refusal of appellant to defend! the suit of Mrs. Hays and others against 
plaintiff appellee cut at the very root of the mutual obligations in the policy con- 
tract, and put an end to appellant’s right to demand compliance with the terms of the 
contract, on the other side. By appellant’s refusal to defend it put the plaintiff 
appellee in its place with all its rights. 

[ Many cases from our own courts we have examined established the rule 
against appellant’s condition. Continental Paper Bag Co. et al. v. Bosworth (Tex. 
Com. App.) 276 S. W. 170, and cases cited. We need not review them. We think 
appellees were entitled to recover the full amount of the judgment rendered against 
plaintiff appellee in the Hays and other suit, regardless of whether any amount of 
the judgment had been actually paid. We fail to see any double rendition of judg- 
ment. The full amount of the judgment rendered in the instant suit does not exceed 
the amount of the judgment in the Hays suit with the costs added. 

The sixth point is not well taken, as the record shows that plaintiff appellee’s 
assignment to interveners was to secure them in the payment of their judgment 
— it. Here their claim and the claim of plaintiff appellee were both due and 
unpai 

[18] One of counsel for appellees, in his argument to the jury, said that de- 
fendant was trying to get out of performing its contract, and the only way it could 
do so was by proving to the jury that it was not given notice and that its rights were 
prejudiced thereby. On exception to the argument, the court, in writing, instructed 
the jury, in substance, that they were not concerned with the effect of their answers, 
and not to consider the argument of counsel with reference to the effect of their 
answers. While the argument of counsel referred to a particular issue, in view of 
the court’s charge, we have concluded that the matter presents no reversible error. 
The issue referred to is supported by the evidence and there is nothing in the record 
that impels a different conclusion. Under the facts disclosed by the record we must 
conclude that the jury observed the instruction of the court. Galveston, H. & S. A. 
Ry. Co. v. Harling (Tex. Com. App.) 260 S. W. 1016; Thetford v. Modern Wood- 
men of America (Tex. Civ. App.) 273 S. W. 666; Ware v. Jones et al. (Tex. Com. 
App.) 242 S. W. 1022; Brown v. Perez, 89 Tex. 282, 34 S. W. 725. 

We have carefully reviewed the assignments and propositions thereunder, and 
have come to the conclusion that no reversible error is presented by the record. 

The case is affirmed. 


REIMERS v. INTERNATIONAL INDEMNITY CO. (No. 20205.) 
(Supreme Court of Washington. April 4, 1 
254 Pacific Reporter 852. 
INSURANCE—LIABILITY POLICY HELD TO COVER ONLY TRUCK IN- 

SURED HAD, THOUGH IT DESCRIBED CHASSIS UNDER PRECED- 

ING POLICY WHICH HAD BEEN REPLACED. 

Where insured had only one truck, automobile liability insurance policy held to 
cover same, even though description of motor number and model was that of chassis 
insured under preceding policy, which had been replaced by new chassis, although 
body on truck was same. 

(For other cases, see Insurance, Dec. Dig. § 157.) 

Department 2. 

Appeal from Superior Court, Spokane County; Oswald, Judge. 

Action by H. E. Reimers against the International Indemnity Company. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

Graves, Kizer & Graves, of Spokane, for appellant. 

Wakefield & Witherspoon, of Spokane, for respondent. 

TotmaNn, J. This is an appeal from a judgment holding the indemnity company 
liable upon an ordinary policy of automobile liability insurance. The facts are not in 
dispute, and, so far as necessary to an understanding of the question here presented, 
may be briefly summarized as follows: 
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Respondent was engaged in the retail business in the city of Spokane, and in 
April, 1923, he owned and used a Ford delivery truck, 1919 model, engine No. 3378924. 
At that time he procured liability insurance thereon for one year by a policy issued 
by the appellant. During the life of that policy, and some six months before it expired, 
the crank shaft upon this truck was broken and the old chassis was discarded. A new 
chassis, 1924 model, bearing engine No. 8373288, was purchased, and the delivery body 
which had been used upon the old chassis was placed upon the new, and the truck 
thus created or assembled was used as the old one had formerly been in respondent’s 
business; the discarded parts of the old truck being relegated to the scrap heap. In 
April, 1924, when the then existing policy expired, appellant’s agent, having no knowl- 
edge of the change in the truck, sought and obtained respondent’s consent to issue a new 
policy for another year, and the policy now in suit was accordingly issued, describing 
the truck insured as did the original policy, by the same year and number. Thereafter, 
and during the year of the new policy’s life, an accident occurred, a child being injured 
by respondent’s truck, and suit was brought against respondent on behalf of the in- 
jured child. The defense of that action was tendered to the appellant, but it refused 
to act. Judgment in that action when against the respondent, and he now sues for 
the amount necessarily expended in defending that action and in payment of that 
judgment, which amount, with interest, the trial court sitting without a jury awarded 
him by the judgment appealed from. 

Appellant’s contention seems to be that the appellant never insured the truck 
that caused the injury; that the truck it intended to insure and which was described 
in the policy had passed out of existence before the policy was written; that there 
was no mutual mistake because appellant intended only to insure the truck described 
in the policy; and that the identity of the truck is governed by its chief and operating 
parts, and not by the mere body, which might readily be transferred from one chassis 
to another. It is admitted, however, that the appellant would as willingly and readily 
have insured the truck which caused the injury if it had been asked so to do. 

A very engaging argument is made to support these views, and a number of 
authorities are cited, among which are Hessen v. Iowa Automobile Mut. Ins. Co., 195 
Iowa, 141, 190 N. W. 150, 30 A. L. R. 657, where it is said: 

“It is essential that insurance policies identify the property which the insurance 
covers. The description in the instant policy is not ambiguous, and plaintiff seeks a 
recovery on a particularly described car which the evidence fails to prove. This case 
deals with the application and the enforcement of a written contract, and we cannot 
disregard principles which have heretofore been announced and applied in the inter- 
pretation and enforcement of written documents.” 

And Zap v. United States Casualty Co., 115 Misc. Rep. 634, 189 N. Y. S. 31, the 
court there saying: 

“The plaintiff was bound to prove that it was the intention of the defendant, as 
well as his own intention, to have the policy read and stipulate as he now seeks to 
have it. The defendant did precisely what it intended and was instructed to do. It 
did not make a mistake, and it understood and apprehended accurately and fully the 
instruction and direction given it, and acted in strict conformity with such instruction. 
It did not agree or intend to agree otherwise than as stated in the insurance policy. The 
fact that the defendant may have been as willing to insure the plaintiff with regard 
to one car as another is not equivalent to a mutual mistake on its part in designating 
the car it intended to insure. The defendant intended to insure what the plaintiff then 
described. The defendant’s intention attached itself to that description and is not sub- 
ject to alteration by the plaintiff or by the courts.” 

The Iowa case was an action upon a policy against theft of the vehicle which was 
insured, and of course in such cases the question of identity is highly important, both 
to prevent fraud and to enable the insurer to seek and recover the stolen property. 
But the Iowa court in a case hereinafter referred to, on a policy against loss by fire, 
laid down a much more liberal rule. In the New York case there was apparently 
rather more than a suspicion that the insured was endeavoring to protect two auto- 
mobiles by one policy, and of course in all such cases the rules must be rigidly en- 
forced. Other cases cited by the appellant go only to well-recognized general prin- 
ciples. 

Here respondent’s truck was not insured. Respondent only was insured against 
liability which might be incurred by him through the operation of his truck. He 
owned and operated but one truck, and we think appellant intended and did under- 
take to indemnify him against damages caused by the particular truck which he owned 
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and operated, without reference to the year of its manufacture or the number of its 
engine. Those things could only become important as helps in identifying the truck 
or to prevent respondent from covering the operations of two or more trucks by means 
of one policy. The identification of respondent’s truck was complete, and it is not 
suggested that he ever had or operated more than one truck at any one time. As 
we have already suggested, the question here materially differs from that of a policy 
insuring a particular article against loss by fire or theft. But even in such cases many 
courts of high standing have adopted a liberal rule as to members and like terms of 
description. In White v. Home Mutual Ins. Ass’n, 189 Iowa, 1051, 179 N. W. 315, 
the Supreme Court of Iowa said: 


“The number of the automobile was inserted merely for the purpose of identifica- 
tion. The insurance was intended to be and was of the automobile; not the number 
plate. It was the car insured quite as certainly, if fully identified, without resort 
to the number. There was such identification, for the evidence, without conflict, 
showed that the automobile burned met the description contained in the policy in all 
other respects, was the only automobile owned by the insured, and was the one in- 
tended to be covered by the policy. When the insured property can be so identified, 
there is no occasion for correcting the description contained in the policy covering 
personal property.” 

The Supreme Court of Kansas in Moore y. North River Ins. Co., 111 Kan. 420, 
207 P. 760, said: 

“* * * The court was right in refusing to instruct that, even if the jury believed 
from the evidence that plaintiff owned the Ford motor car at the time the policy was 
issued, still they must find for the defendant, unless they believed from the evidence 
that the car bore the number stated in the policy. The number of the car, as recited 
in the policy, was merely a matter of description. It was the particular car which the 
defendant insured and not the number.” 

See, also, Berry on Automobiles (4th Ed.) § 1850. 

This court said, in Montana Stabes v. Union Assurance Society, 53 Wash. 274, 101 
P. 882, that, in cases where it was doubtful whether the description contained in the 
policy covered the property destroyed, the court would resolve the doubt in favor of 
the assured. 

Perhaps, if needed, another argument might be advanced as being not wholly 
illogical. Respondent might have repaired his truck, piece by piece and part by part, 
until the old chassis was wholly superseded by a new. If, instead of doing it piecemeal, 
it was done all at once, was it any less a repair? The discarded parts were certainly 
not a truck, and the original truck either then ceased to exist or continued as the 
repaired truck. In case of accident, the respondent’s truck would have been identified 
not by the year of its make or by the engine number, but by the license number or 
the lettering upon the body; being used in a retail business, it is not unfair to assume 
that there was such lettering. The license number does not appear to have been men- 
tioned in the policy, but who shall say that this truck, to all outward appearances the 
same, was not in fact and in law the same truck, identical with the truck first insured? 
Surely, when necessary to do justice, the courts may. so hold. 

We conclude that both in reason and justice the trial court reached a correct con- 
clusion, and the judgment is affirmed. 

Mackintosh, C. J., and Parker and Askren, JJ., concur. 
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CASUALTY 


FIDELITY & CASUALTY CO a NEW YORK v. ROSENHEIMER et At. 
(No. 3809.) 
(Circuit Court of Appeals, Seventh a. per 29, 1927.) 
17 Federal Reporter (2d) 96 
1, INSURANCE—INSURER’S KNOWLEDGE OF MATERIAL FACTS RE- 

SPECTING FAILURE TO GIVE NOTICE PRIOR TO MALPRACTICE 

ACTION HELD FOR JURY. 

Whether insurer knew all material facts respecting insured physicians’ failure 
to give it written notice of malpractice when it took charge of the litigation against 
insured held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


2. INSURANCE—WHETHER POLICY REQUIRED PHYSICIANS TO GIVE 
IMMEDIATE NOTICE TO INSURER ON RECEIVING LETTER FROM 
FOR JURY PHYSICIAN, WHO DISCOVERED MALPRACTICE, HELD 
FO JRY. 

Whether provisions of insurance policies protecting physicians against liability 
for malpractice, which required insured to give written notice of malpractice to in- 
surer as soon as they became aware thereof, required them to give such notice when 
they received letter from another physician, stating that he had discovered gauze 
sponge in abdominal cavity of patient previously operated on by insured, held for jury 
under all the evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

In Error to the District Court of the United States for the Eastern District of 
Wisconsin. 

Action by M. H. Rosenheimer, Sr., and another, against the Fidelity & Casualty 
Company of New York. Judgment for plaintiffs, and defendant brings error. Re- 
versed, with directions. 

The judgment for $10,250.00, recovered in this action, was predicated upon two in- 
demnity insurance policies. One policy insured defendants in error, herein called 
plaintiffs, who were physicians; the other covered the Lincoln Hospital, a Wisconsin 
corporation, conducted by plaintiffs. The policy running to the hospital provided 
“against loss from the liability imposed by law upon the assured for damages on 
account of bodily injuries or death suffered by any patient * * * at the hospital * * * 
in consequence of any malpractice, error, or mistake made while this policy is in 
force,” etc. The policy covering the individuals was very similar. Each was for 


$5,000 

While the policies were in force plaintiffs performed an abdominal operation upon 
one Mattie Korth ,and left a gauze sponge about ten inches square in the patient’s 
abdomen. The patient and her husband each thereafter in the state court sued “Dr. 
M. H. Rosenheimer, Jr., Dr. M. H. Rosenheimer, Sr., and M. H. Rosenheimer, Sr., 
and M. H. Rosenheimer, Jr., doing business under the firm name and style of Lincoln 
Hospital, No. 811 Second street.” Plaintiffs tendered the defense to plaintiff in error 
called defendant herein, who took charge of the litigation for five months, during 
which time its attorney attended an adverse examination of one of the parties. There- 
after it withdrew from the case and plaintiffs employed other counsel. The cause was 
brought on for trial when a settlement was effected, by the terms of which the patient 
was permitted to take judgment for $8,000 against plaintiffs and her husband obtained 
a judgment for $2,000 against them. 

At the conclusion of this trial the court granted the plaintiffs’ motion and entered 
judgment for the aforementioned sum of $10,250 and costs. 

Wm. A. Hayes, of Milwaukee, Wis., for plaintiff in error. 

Chas. B. Quarles, of Milwaukee, Wis., for defendants in error. 

Before Alschuler, Evans, and Page, Circuit Judges. 

Evan A. Evans, Circuit Judge (after stating the facts as above). As one of 
its defenses, applicable to both policies, defendant contends that plaintiffs were obligated 
to give prompt notice of the pendency of any claim—malpractice, error, or mistake; 
that they did not do so, and therefore liability on its part terminated. The clause in 
the policy relied upon, reads: 

“In case the assured becomes aware of any malpractice, error or mistake covered 
hereunder, or any alleged malpractice, error or mistake, the assured shall give imme- 
diate written notice thereof with the fullest information obtainable at the time to the 
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company at its home office in New York City, * * * or * * *. If any claim is made 
against the assured on account of malpractice, error or mistake covered hereunder, 
or on account of any alleged malpractice, error or mistake, the assured shall give 
like notice thereof with full particulars. The assured shall, at all times, render to 
the company all co-operation and assistance within his power.” 

The patient was operated on March 16, 1922. On July 2d of the same year the 
patient consulted another physician in her home city of Appleton, Wis. Another 
abdominal operation was performed and the gauze sponge found and removed. The 
doctor who performed this operation wrote plaintiffs July 20, 1922, as follows: 

“A Mrs. Korth, who has been your patient for some time, has recently come into 
our hands. * * * To-day, under ether zsthesia, I dissected out, etc., and in the ab- 
dominal cavity * * * I found a gauze sponge, which we removed. I feel that you 
will be interested in these findings, but can assure you that nothing has been said to 
the patient in regard to finding this foreign body. We will leave it to you to do as 
you see fit about informing the patient. Trusting that this will meet with your 
approval, and, if it does not, kindly let us know what you wish us to do. Very 
sincerely.” 

Plaintiffs replied to the doctor, but did not, prior to the institution of the suit, 
give notice to defendant of the receipt of this letter. On October 31, 1923, the patient 
on the action referred to, and plaintiffs promptly notified defendant by letter as 
ollows : 

“Milwaukee, Wis., Nov. 5, 1923. 

“This is to notify you that a malpractice suit has been instigated against us by 
Mr. and Mrs. Frank Korth, Appleton. Kindly come in and see us at your earliest 
convenience.” 

They also promptly delivered the summons and complaint served in the action to 
defendant, who attended the adverse examination permitted under section 4096 of the 
Wisconsin Revised Statutes. Thereafter, on December 8, 1923, defendant notified 
plaintiff as follows: 

“Please be informed that we are handling this matter under a full reservation of 
all the rights of the company until we have had an opportunity to fully investigate the 
case. This is because of the delay in notifying us of the claim being made against 

ou.” 

“Thereafter. and on March 31, 1924, defendant returned the summons and com- 
plaint and added 

“T am cecareietiel to inform you that the company feels that, because of the delayed 
notice to us of the claim being made upon you, we will have to withdraw from partici- 
pating in defending you. We rgret that we must find ourselves upon the necessity of 
pe decision to decline to cover this case because of the delayed notice, as indicated 
above.” 

It was thereafter that plaintiffs employed other counsel and confessed judgment 
for $8,000 in favor of Mrs. Korth, and for the sum of $2,000 in favor of her husband. 

Defendant relies on the failure of plaintiffs to give notice, as called for in the 
policies, while plaintiffs insist that defendant waived the giving of such notice by 
taking charge of the litigation, and for nearly: five months conducting the defense, 
with full knowledge that the assured had failed to give such notice. Many cases may 
be found—a few being here collected—that hold the insurer may and does ordinarily 
waive the giving of such notice by taking charge of the litigation. Reilly v. Linden, 
151 Minn. 1, 186¢ N. W. 121, N. E. 897; Mining Co. v. Fidelity Co., 126 Mo. App. 104, 
103 S. W. 008. Employers’ Liability Co. v. Chicago & Big M. Coal Co. cc..C.A,) 
141 F. 962; Miller v. Union Indem. Co., 204 N. Y. S. 730, 209 App. Div. 455; Farrell 
v. Merchants’ Mutual Auto Liability Co., 196 N. Y. S. 383, 203 App. Div. 118; Gold- 
man v. Fidelity & Deposit Co., 123. Wis. 395, 104 N. W. 80; Cannon v. The Home 
Ins. Co. of N. Y., 53 Wis. 585, 11 N. W. 11; Patterson v. Philadelphia Casualty Co., 
119 Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184; Fairbanks Canning Co. v. 
London Guaranty & Accident Co., 154 Mo. App. 327, 133 S. W. 664; Humes Const. 
Co. v. Phil. Casualty Co., 32 R. I. 246, 79 A. 1, Ann. Cas. 1912D, 906; Lee v. Phil. 
Casualty Co., 90 Conn. 202, 96 A. 952. Few of them, however, ‘consider the effect 
of an attempted reservation, such as the defendant made by its letter of December 8th, 
above quoted. But all of them recognize that the insurer must have knowledge of all 
the material facts before its conduct can constitute a waiver. 

{1] The action of the District Court in directing a.verdict in plaintiffs’ favor 
was necessarily predicated upon one of two assumptions, either that the evidence 
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showed conclusively that defendant knew all the material facts respecting plaintiffs’ 
failure to give this written notice, or that the evidence showed conclusively that plain- 
tiffs were not obligated to give the defendant any written notice prior to the commence- 
ment of the damage action against them. From all the evidence we are of the opinion 
that both these questions were for the jury. 

It may be true that defendant early learned of plaintiffs’ failure to give it written 
notice of the substance of the letter of July 20th. But there was other material in- 
formation respecting the alleged malpractice which defendant did not receive until later. 
In fact, the long time that elapsed between the date of the operation and the com- 
mencement of the malpractice action added to the burdens of the investigation, and 
left the question of whether any written notice was required doubtful and uncertain. 
Until defendant received this information, which, of necessity, had to come to it 
largely from, or through plaintiffs, its action in conducting the defense could not 
be said as a matter of law to have been a complete waiver. In other words, the 
question was one for the jury. 

[2] Likewise we cannot say, upon all the evidence in this case, that the plaintiffs 
were not required to give written notice under the terms of their policies. While it 
may be true that the assured, in a case like this, is not required to give written notice 
of their “malpractice, error, or mistake” upon the receipt of every bit of hearsay 
information that may reach them, the evidence in this case demanded that this ques- 
tion be submitted to the jury. In fact, the more debatable question, upon all the evi- 
dence, is whether plaintiffs should not, as a matter of law, have been held to such a 
requirement. In view of the fact, however, that there are conflicting inferences prop- 
erly deducible from this evidence, this issue was one for the jury. 

There are serious questions presented by the record respecting plaintiffs’ right to 
recover on the so-called hospital policy, which we refrain from discussing because 
of the uncertainty of the evidence bearing upon these questions. As the judgment 
must be reversed, and a new trial ordered, and upon a new trial these uncertainties 
may disappear, we do not pass upon these questions. 

The judgment is reversed, with directions to grant a new trial. 


ROSEN v. ROYAL INDEMNITY CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. April 7, 1927.) 
156 Northeastern Reporter 52. 
INSURANCE—INSURED HELD NOT TO HAVE SUSTAINED BURDEN 

TO PROVE THAT RING WAS NOT STOLEN BY ANY PERSON 

WHOSE PROPERTY WAS COVERED BY THE POLICY. 

Where policy of insurance against burglary, theft, or larceny did not protect 
against theft by any person whose property was covered by it, in action for loss by 
alleged theft of a diamond ring, plaintiff held not to have sustained his burden to prove, 
not only that ring was stolen, but that it was not stolen by any person whose prop- 
erty was covered by the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Report from Superior Court, Suffolk County; R. F. Raymond, Judge. 

Action of contract by Gilbert Rosen against the Royal Indemnity Company to re- 
cover under burglary policy for theft of a diamond ring. Verdict for defendant was 
directed, and case reported. Judgment on verdict. 

H. Goldkrand, of Boston, for plaintiff. 

E. J. Sullivan, of Boston, for defendant. 

SANDERSON, J. This is an action of contract to recover damages under a policy 
insuring against burglary, theft and larceny, for the alleged loss by theft of a diamond 
ring, the property of the plaintiff’s wife. The judge who presided at the trial 
allowed a motion of the defendant for a directed verdict with a stipulation that, if the 
case should have been submitted to the jury, judgment is to be entered for the plain- 
tiff in a stated sum; otherwise, judgment is to be entered on the verdict. 

The policy covers jewelry and other articles, designated in a schedule annexed, 
“belonging to the insured or any permanent member of the hoysehold of the insured 
who does not pay board or rent, or to a relative of the insured permanently residing 
with him, but shall not include such articles owned by domestic servants, or other 
employees.” 

The evidence tended to, show that Mrs. Rosen returned to her home late in the 
evening on January 3, 1924, placed the ring in her hand bag with other jewelry, and 
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then put the bag in a closet in her chamber. The next morning she put it in a drawer 
in a cabinet in the kitchen where groceries were kept. About 3:30 in the afternoon, 
when preparing to leave the house, she opened the bag and discovered that the ring 
was missing, although the other jewelry was there. Her family consisted of four 
children and her husband; and she had in her employ a maid and a chauffeur. Or 
the morning of January 4, she prepared breakfast for her husband and children and 
sent the children to school. While the plaintiff was at breakfast three men came in 
to see him. During the morning three other men who were working in the sewer 
department near by came into the kitchen for water. There was also evidence that, 
when Mrs. Rosen left the house in the afternoon of that day, she went in her auto- 
mobile to a store in Boston and on this trip stated to her chauffeur that she had left 
her rings at home and asked him if he thought with the maid at home they would be 
safe until she got back. When she reached home the maid, upon being asked whether 
she had seen the ring, replied that she had not. The same evening the loss of the 
ring was reported to the police. A few days later she applied to the lost and found 
department of certain dry goods stores to ascertain if the ring had been found. 

The policy did not protect against theft by any person whose property was covered 
by it. The burden was on the plaintiff to prove, not only that the ring was stolen, 
but also that it was stolen by some person for whose larceny the defendant would be 
liable under the policy. The defendant contends that the evidence is insufficient to 
establish burglary or theft, and that, if theft is shown, the evidence does not exclude 
the commission of the crime by some one of the parties for whose act the policy gives 
no protection. Mrs. Rosen testified that during the morning her children, chauffeur 
and maid had occasion to go to the cabinet for things there. There is no evidence that 
any one else went to it. If the ring were taken from the bag while in that cabinet, it is 
a matter of conjecture whether some one of these persons, and if so which one, took 
it. If it be assumed that the jury would have been warranted in finding that the ring 
was stolen, still the evidence fails to show that it was taken by a person for whose 
theft the defendant would be responsible. 

Judgment on the verdict. 


BROWN SHOE CO,, Inc., v. AETNA LIFE INS. CO. (No. 19670.) 


(St. Louis Court of Appeals. Missouri. Jan. 11, 1927. 
Rehearing Denied Feb. 21, 1927.) 
291 Southwestern Reporter 522. 
INSURANCE—EMPLOYER’S FAILURE TO POST LIST OF EMPLOYEES 

UNDER 16 HELD NOT TO PREVENT RECOVERY ON EMPLOYER’S 

LIABILITY POLICY FOR INJURY TO MINOR (REV. ST. 1909, §§ 1717, 

1718, AS RE-ENACTED BY LAWS 1911, P. 133, § 1). 

Where certificate of board of education authorizing 15 year old boy to work 
was examined by employer at time of employment, employer’s failure to post list 
of employees under 16 years of age, as required by Rev. St. 1909, §§ 1717, 1718, as 
re-enacted by Laws 1911, p. 133, § 1, did not defeat employer’s recovery under em- 
ployer’s liability policy providing that insurer shall not be liable for injury sustained 
by any child employed contrary to law as to age for injury to such employee while 
he was still 15; failure to post list being mere irregularity which did not increase 
hazard or materially affect risk. 

(For other cases, see Insurance, Dec. Dig. § 437.) 


Appeal from St. Louis Circuit Court; M. Hartmann, Judge. 

Action by the Brown Shoe Company, Inc., against the A&tna Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Case transferred from 
Supreme Court (281 S. W. 963) to Court of Appeals. Affirmed. 

Watts & Gentry, of St. Louis, for appellant. 

Jones, Hocker, Sullivan & Angert, of St. Louis, for respondent. 

Nipper, J. This action originated in the circuit court of the city of St. Louis. 
Plaintiff is a manufacturer of shoes and operates factories in St. Louis, Mo., and 
elsewhere. The defendant is an insurance company, authorized to do business in 
this state. The Frankfort General Insurance Company issued a policy of insurance 
to the plaintiff, whereby it agreed to indemnify the plaintiff against loss or expense 
arising from claims made upon the plaintiff for damages on account of injuries sus- 
tained by its employees. During the period covered by the contract of insurance, 
one of plaintiff’s employees, William B. Courtney, Jr. ,sustained an injury as the 
result of the alleged negligence of the plaintiff. Courtney filed suit against the 
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plaintiff and recovered judgment, which the plaintiff paid. The AZtna Life Insur- 
ance Company, the present defendant, assumed all the obligations of the Frankfort 
company before the filing of this suit. Defendant refused to defend the suit of 
Courtney against plaintiff. 

That part of the answer of the defendant which sets forth the principal defense 
to this action alleges that it is not liable, because it is provided in the policy of 
insurance : 

“The company shall not be liable under this policy on account of any injury 
or death * * * suffered or caused by any person, young person, or child, employed 
by the assured contrary to law as to age, or suffered or caused by any child under 
the age of 14 years where the age of employment is not restricted by statute.” 

The answer then alleges that plaintiff was employing William B. Courtney, Jr., 
contrary to the law of Missouri as to age, and was unlawfully keeping him in its 
employment without having his name upon two complete lists of the names, ages, 
and addresses or residences of all children employed, one on file, and one posted near 
the entrance to the establishment, and that there had not been first produced and 
placed on file at the time of his employment, and accessible to any factory inspector 
or school attendance officer, an employment certificate issued by the board of 
education. F 

The reply attempted to raise a constitutional question, and the case originally 
went to the Supreme Court on appeal, but it was transferred to this court on the 
ground that no constitutional question had been properly raised and preserved. A 
jury ‘was waived, and the case was tried by the court upon an agreed statement of 
facts. We set out here a portion of this agreed statement of facts: 

“That plaintiff is a manufacturer of shoes and conducts several factories in the 
city of St. Louis; that after the issuance of the insurance policy above mentioned 
the plaintiff employed one William B. Courtney, Jr., to work in one of its factories; 
that Courtney was, at that time, and at the time of the happening of the accident 
hereinafter mentioned, a minor, of the age of 15 years; that the said William B. 
Courtney, Jr., had previously applied to the board of education of the city of St. 
Louis, Mo., for an employment certificate; that he was examined by the said board 
of education on October 26, 1917, and on that date a permit was issued to him by the 
proper officer of the board of education, in full compliance with the laws of Missouri 
relative to the issuance of permits for children between the ages of 14 and 16 years; 
that at said time it was the custom of the board of education to issue said employ- 
ment certificate directly to the minor, and not to the employer, and in compliance 
with the custom, the employment certificate was given to the said William B. 
Courtney, Jr.; that the said William B. Courtney, Jr., was employed by the Leschen 
Rope Company, of the city of St. Louis, and by the Morrison Printing Company 
prior to the time he was employed by plaintiff; that at the time of his employment 
by the plaintiff a certified copy of the employment certificate above referred to was 
on file with the board of education of the city of St. Louis and with the state factory 
inspector of the state of Missouri, and available for the inspection of any factory 
inspector or any school attendance officer, or any other authorized officer at said 
place; that at the time of his employment by the plaintiff the original of said cer- 
tificate was exhibited to and examined by one of the officers of the plaintiff herein, 
but was not kept in the office of the plaintiff; that plaintiff kept on file a complete 
list of the names, ages, and places of residence of all persons employed in the said 
factory, hut did not have the name of the said William B. Courtney, Jr., on two com- 
plete lists of all children employed therein, one on file, and one posted near the entrance 
of its said factory. 

“After the employment of the said William B. Courtney, Jr., and on the 24th 
day of May, 1918, while he was then 15 years of age, and working in the plaintiff's 
factory, and while assisting in replacing a belt on.a power-driven machine, he sus- 
tained permanent and severe bodily injuries, consisting of having his left arm and 
shoulder torn from his body, 6 of his ribs and his left leg and ankle broken and 
fractured, and his head, limbs, and body crushed, bruised and contused; that the 
plaintiff duly notified the Frankfort General Insurance Company of the said injury 
to William B. Courtney, Jr., and the said Frankfort General Insurance Company 
disclaimed any liability to the plaintiff, under the terms of said policy, on the ground 
that said William B. Courtney, Jr., was at said time being employed contrary to law 
as to age, and the said Frankfort General Insurance Company refused to indemnify 
the plaintiff or pay any expenses in connection with the said injuries.” 
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the plaintiff of pay any expenses in connection with the said injuries.” 

Judgment was rendered for plaintiff, and defendant appeals: , 

There is only one real question in the case here. The contention of the de- 
fendant is that the plaintiff was violating the statutes of Missouri pertaining to the 
employment of minors when Courtney was injured, and is therefore by the terms of 
the policy, precluded from recovery. Plaintiff's contention is that the stipulation in 
the policy that the company shall not be liable on account of injury suffered by any 
person employed by plaintiff contrary to law as to age was not intended to mean 
that any and all violation of the provisions of the child labor laws would relieve 
defendant from liability. 

Laws of 1911, page 133, section 1717, make it the duty of every person, firm, 
or corporation employing minors over 14 and under 16 years of age to keep two 
complete lists containing the names, ages, and places of residence of all such children 
employed, one on file, and one conspicuously posted near the principal entrance of the 
establishment where such children are employed. Section 1718, on the same page, 
provides that no child under 16 years of age and over 14 shall be employed, unless 
there is first produced and placed on file at the time of employment, and accessible to 
any factory inspector and any school attendance officer, or any other authorized officer, 
an employment certificate. 

A number of cases are cited by defendant to sustain its contention that it is 
not liable because plaintiff violated the law with respect to the employment of 
Courtney. Among other cases is the one of Kleeman Co. v. New Amsterdam 
Casualty Co. 177 Mo. App. 397, 164 S. W. 167, where a similar statute was involved. 
In that case, an employer brought suit against an insurance company, as in this 
case. A minor sought employment with the Kleeman Company, stating that he was 
over 16 years of age. The company took his word as to his age and did not procure 
an employment certificate. The boy was under 16, and before he became 16 he 
was injured. The insurance company disclaimed liability because of the boy’s age, 
and insisted that it was exempt from all liability under the terms of the policy. The 
policy in that case, however, was different from the provisions of the policy in 
the instant case. In the Kleeman Case the policy exempted the insurance company 
from liability, if the loss arose from injuries suffered or caused by a child employed 
by the assured “contrary to law.” 

The policies in the other cases cited by defendant contained similar provisions, 
some of them using the language, “in violatjon of law,” and others, “illegally em- 
ployed,” or, “contrary to law.” This policy, however, uses the term, “contrary to 
law as to age.” 

An identical provision in an insurance policy was construed by the Supreme 
Court of Louisiana, in Planters’ Lumber Co. v. Frankfort Marine, Accident & Plate 
Glass Ins. Co., 147 La. 1003, 86 So. 472. The facts in that case were very similar 
to those before us. Not only are the facts alike, but the statutes involved are very 
much like those involved in the instant case. There, the boy was under 14 years 
of age when he was employed, and over 14 years of age at the time he was injured. 
That case is so well reasoned that we quote therefrom at some length. In discussing 
this provision in the policy, the court said: 

“The employment of the child before he was 14 years of age was therefore 
‘contrary to law as to age,’ and the insurance company would not have been liable 
under the policy if the accident had happened before the boy was 14 years of age. 
But the stipulation in the policy, exempting the insurer from liability on account of 
injury or death of any child employed by the assured contrary to law as to age, 
refers to the employee’s age at the time of the accident causing injury or death. 
The alternative stipulation, which applies only ‘where the age of employment is not 
restricted by statute,’ very plainly refers only to the age of the child at the time of 
his suffering or causing the injury or death, viz.: 

“The company shall not be liable under this policy on account of any injury or 
death * * * suffered or caused by any child under the age of 14 years where the 
age of employment is not restricted by statute.’ 

“The primary condition, applying where the age of employment is restricted by 
statute, being in the same sentence with the alternative condition that applies ‘where 
the age of employment is not restricted by statute,’ must also refer only to the age 
of the child at the time of his suffering or causing the injury or death. The context 
of the sentence leaves no doubt that the expression ‘contrary to law as to age’ means 





204 The Insurance Law Journal, Vol. 69 [July, 1927 


‘under the age of employment restricted by statute.’ For it is certain that, in the 
absence of the statute fixing the minimum age of employment at 14 years, the fact 
that the boy was ‘under the age of 14 years’ when first employed by the assured 
would not bring the case within the alternative condition: 

“*The company shall not be liable under this policy on account of any injury or 
death * * * suffered or caused by any child under the age of 14 years when 
the age of employment is not restricted by statute.’ 

“The reason is that the injury or death was not ‘suffered or caused by a child 
under the age of 14 years.’ We see no reason for making a distinction between the 
meaning of the primary and of the alternative condition of the policy, where, under 
either condition, the minimum age of employment is the same, 14 years. To construe 
the exemption clause as contended by counsel for the insurance company would lead 
to the unreasonable conclusion that the insurance company would be exempt from 
liability in this case, because the boy was originally ‘employed by the assured con- 
trary to law as to age,’ even if the boy had arrived at the age of majority when he 
was killed.” 

In discussing the other phase of the case, with respect to the failure to post 
notices, we quote further : 

“Nor did it concern the insurance company, or affect the company’s risk, that 
the assured neglected to post in the sawmill a list of the employees under the age of 
18 years. The manifest purpose—and only purpose—of requiring the posting of a 
list of the employees under the age of 18 years is to facilitate the work of the 
factory inspectors, whose duty it is (under section 3 of the statute [Act No. 301 
of 1908]) to visit and inspect factories ‘at all reasonable times and as often as 
possible,’ and file in court a complaint of any violation of the law. * * 

“To hold that the stipulation, ‘the company shall not be liable under this policy 
on account of any injury or death suffered or caused by any person, young person 
or child employed by the assured contrary to law as to age,’ was intended as a 
warranty that the assured would obey every provision of the child labor laws, would 
result in an unreasonable conclusion. It would mean that the insurance company 
might evade liability by showing that the list of names of the employees under 18 
years of age was not an accurate list, or that the posting of the list was omitted 
from one of the rooms where such employees worked, or that the place of posting 
the list was not conspicuous. And there are many other provisions of the statute, 
a violation of which might be invoked as a defense to a suit upon the policy. * * * 
The further we investigate, the more firmly are we convinced that the expression 
in the policy, ‘contrary to law as to age,’ means ‘under the age of employment 
restricted by statute,’ which in this case means under the age of 14 years—the same 
as ‘where the age of employment is not restricted by statute.’ ” 

An employment certificate had been issued to Courtney. It was produced when 
he was employed by the plaintiff. The fact that the list was not posted would be a 
mere irregularity which could not, in our opinion, increase defendant’s hazard, or 
in any material way affect the risk. There was no allegation in the petition of 
Courtney that these particular sections of the statute had been violated. 

The judgment of the circuit court is affirmed. 

Daues, P. J., and Becker, J., concur. 
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MISCELLANEOUS 


BOWER & KAUFMAN v. BOTHWELL er at. (No. 95.) 
(Court of Appeals of Maryland. March 3, 1927.) 
136 Atlantic Reporter 892) 

1. INSURANCE—LOSSES CAUSED BY EMPLOYEES’ REFUSAL TO RE- 
TURN AFTER MONTH’S STOPPAGE OF WORK BY EMPLOYERS 
HELD NOT “CESSATION OF WORK” BY EMPLOYEES, WITHIN 
TERMS OF STRIKE INSURANCE POLICY. 

No recovery could be had under policy of insurance against strike, defining strike 
as cessation of work by part or all of employees, where alleged strike occurred by 
virtue of employees’ refusal to return to work after being laid off for period of one 
month by employers; there being no cessation of work within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 430.) 


2. INSURANCE—PARTIES TO INSURANCE CONTRACT ARE ENTITLED 
TO FIX THEIR RIGHTS AND OBLIGATIONS THEREUNDER; INTEN- 
TION BEING CONTROLLING. 

Parties to insurance contract are entitled to fix their rights and obligations there- 

—_ except to extent that legal prohibition exists; intention of parties being con- 

trolling. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 


3. INSURANCE—INSURER HELD NOT BARRED FROM CLAIMING 
STRIKE LOSSES WERE OUTSIDE POLICY’S TERMS BY FURNISH- 
ING PROOFS AND MAKING PAYMENTS, WHERE INSURER 
CLAIMED IGNORANCE OF CIRCUMSTANCES AT TIME PAYMENTS 
WERE MADE. 

Furnishing and accepting proofs of loss and making payment on losses under 
policy of strike insurance held not to prevent insurer from asserting losses were not 
covered by policy, where it claimed to have been ignorant of circumstances, even 
though letters sent insurer informing it of facts should be considered; there being 
no waiver or estoppel sufficient to extend contract. 


(For other cases, see Insurance, Dec. Dig. §§ 396[4], 399.) 


4, INSURANCE—INSURANCE CONTRACT CANNOT BE EXTENDED 
WITHOUT NEW CONSIDERATION OR ESTOPPEL OF INSURER. 
In order to extend insurance contract to cover contingencies not insured against, 
there must be estoppel of insurer or new consideration supporting extension. 
(For other cases, see Insurance, Dec. Dig. § 144[1].) 


6. INSURANCE—LOSSES FROM STRIKING OF FINISHERS, WHO HAD 
CONTINUED WORKING DURING GENERAL STOPPAGE, HELD RE- 
COVERABLE UNDER STRIKE INSURANCE POLICY COVERING CES- 
SATION OF WORK BY EMPLOYEES. 

Losses resulting to manufacturer from cessation of work by finishers, who re- 
mained at factory during general stoppage of work, held recoverable under policy of 
insurance against strikes covering cessation of work by all or part of employees, where 
all employees refused to return to work on account of decrease in wages. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

Adkins, J., dissenting. 

Appeal from Circuit Court No. 2 of Baltimore City; Eli Frank, Judge. 

“To be officially reported.” 

Claim by Bower & Kaufman against James W. Bothwell and others, surviving 
receivers of the Employers’ Mutual Insurance & Service Company. Petitioners’ claim 
was disallowed, and from an order overruling their exceptions to the disallowance 
petitioners appeal. Order affirmed. 

Argued before Bond, C. J., and Urner, Adkins, Offutt, Diggs, and Parke, JJ. 

Raphael Walter, of Baltimore (Sykes, Nyburg, Goldman & Walter, of Baltimore, 
on the brief), for appellants. 

Roszel C. Thomsen and Walter L. Clark, both of Baltimore, for appellees. 

Bonn, C. J. In the distribution of assets of the Employers’ Mutual Insurance & 
Service Company, which had insured its members against losses of profits and fixed 
charges by strikes, a claim by the appellants for such losses was disallowed by the 
auditor, exceptions to the disallowance were overruled by the court, and this appeal 
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is taken from the court’s action. The appellants were manufacturers of silk hosiery 
in Philadelphia, and held a policy for $154,000 insuring them— 

“for the actual loss sustained through a strike beginning at any time while this policy 
is in force, and incurred during a period not exceeding 300 working days next suc- 
ceeding the beginning of such strike; at a rate not exceeding $513.33 per diem, and 
not exceeding an aggregate total indemnity of $154,000 during any policy year. 

“Part 1. Against all direct loss of average daily net profits and fixed charges 
during the period of prevention of production or operation of the assured’s business, 
in whole or in part, at the plant of the assured * * * caused by a strike of all or part 
of the employees of the assured.” 

“Subject to the following conditions: 

“A. A strike, within the meaning of this policy, is a cessation of work by a part, 
or all of the employees of the assured as the result of concerted action by such em- 
ployees; to enforce a demand for higher wages; to secure the redress of a grievance, 
real or alleged; to utter a protest or to resist a demand or a rule made by the assured; 
or due to or caused by directions or orders issued by any labor union, or organization 
of employees, whether of the assured or otherwise.” 

[1] The question in the case is whether under circumstances to be stated a refusal 
of the employees to return to work at reduced wages after the factory had been 
closed by the employers for a month was such a strike as is defined in the clause 
last quoted. Was it a cessation of work by the employees, within the meaning of 
the policy? The insurer accepted proofs of loss, but, after having made some pay- 
ments on the loss, declined further payments because it considered that there had 
been no strike within the policy, and the auditor and the trial court came to the same 
conclusion. A majority of this court agree with that conclusion. 

From testimony on behalf of the appellants these facts appear: This factory, 
along with others in an association of Philadelphia hosiery manufacturers, was 
operated through the year 1920 under a wage scale fixed by agreement with the labor 
union of which its knitters were members, and this agreement was to expire at the 
end of the year. Because of a great falling off at that time in the market for manu- 
factured products, generally affecting this factory so that from June to November, 
1920, its production fell off to one-third, the employers decided that there must be a 
reduction of 15 per cent. in wages, and on December 1, 1920, they closed the factory 
because of the trade conditions and in order “to impress on them (the employees) 
the condition as it existed and show them the necessity of accepting a reduction.” 
The employees were told that the factory “would start the first of the year and that 
until that time there would be no work for them unless they were sent for.” Shortly 
after, a notice of the reduction of wages on and after January 3, 1921, was posted in 
this and similar factories. On December 31, 1920, the labor union voted against 
accepting the reduction, and the employees remained away on January 3, 1921, and 
continuously thereafter until the following October, when nearly all of them returned 
to work at their old wages. Some of them had meanwhile gone to other employments. 
In addition to the knitters there were finishers employed at this factory, and some of 
them worked throughout the year 1921, and among them were some termed “boarders,” 
who worked during December, 1920, and went out on strike at the first of the next 
year. 

During the nearly ten months of 1921 that the employees were out, the factory was 
picketed by some of them, strike breakers were persuaded to leave, strike benefits 
were paid, conferences were held, and, generally, all the familiar incidents of strikes 
were present in this case. 

[2] But the strike covered by the policy is one specially defined as a cessation of 
work by the employees, and in the opinion of.a majority of the court a refusal of 
the knitters to return to work after a month’s stoppage of work by the employers is 
something other than the cessation of work by employees meant in this policy. The 
intention of the parties governs, of course; except to the extent, if any, that there 
might be some legal prohibition, they are entitled to fix their own rights and obliga- 
tions, in an insurance policy as in any other contract. Assurance Co. v. Building As- 
sociation, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213. “Cessation of work” is a phrase 
with a plain, ordinary meaning, to which the parties are entitled to adhere and to 
which the courts must therefore adhere unless it otherwise appears that this ordinary 
meaning was not intended; and the majority of the judges think there is no such con- 
trary intention manifested. 


[3] It is contended that the parties themselves put the opposite construction on 
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the contract of insurance, especially by the furnishing and accepting of proofs of loss 
and the payments made on the losses incurred by the strike of employees as it actually 
came about, and that this construction of theirs should be adopted. If this is not 
true, it is contended that in this acceptance of proofs of loss and the part payments 
made on the loss, there was a waiver by the insurer of any defense on the limited 
nature of strike covered by the policy. The facts do not clearly manifest a con- 
struction of the policy by the insurer broader than that covered. There was, first, an 
assumption that the loss from this strike was covered, and, then, a denial that it was 
covered, based, ostensibly, upon information newly obtained that the factory was 
closed by the employer a month before the strike. There may have been information 
in the hands of the insurer which should have come to its attention before making 
payments, but the two conflicting actions, with the avowal of ignorance of facts at 
first, seem to us insufficient to constitute a construction of the contract which the 
court should adopt as the true one. 

[4, 5] In considering whether there was a waiver of the inapplicability of the 
policy to losses from this strike, it is to be borne in mind that it is not a forfeiture that 
is to be found waived, nor a violation of a condition or any irregularity ; it is an inap- 
plicability of the policy, so that the waiver argued for would be, in effect, an exten- 
sion of the contract beyond its defined limits, or a new contract. Such an extension 
would, at least, we think, require an estoppel, if not a new consideration, to support it. 
Wheeler v. U.S. Casualty Co., 71 N. J. Law, 396, 59 A. 347; Draper v. Oswego Co. 
Assoc., 115 App. Div. 807, 101 N. Y. S. 163. And see Johnson v. Hines, 61 Md. 122, 
130. There is no element of estoppel here, as the insured took no action, or placed 
themselves in no position, in reliance upon the first attitude of the insurer, so that 
they would now be prejudiced by an abandonment of that attitude. And there was no 
new consideration for extension of the scope of the insurance. In connection with the 
question of waiver we have to consider an agreement of counsel to add to the record 
for this court, after the passage of the order appealed from, letters passing between 
the parties, in one of which, written in January, 1921, before the insurer made pay- 
ments on the loss, and long before it disclaimed liability, it was informed that the 
insured had closed the factory during the month of December, intending to reopen 
on the Ist of January when, as they contended, a strike under the policy began. In 
our opinion, we should be without authority to review the order of the court below 
on any new evidence, even when included in the record by agreement, and when the 
additional evidence should at a proper stage of the proceedings be entitled to con- 
sideration upon valid theories of law. Kelly v. Nagle, 150 Md. 125, 141, 132 A. 587. 
But in this particular case, our conclusion is that there would be no waiver of the 
right to limit the contract to its defined scope, even with these letters received to 
support the theory of waiver. 

[6] The order of court provided that allowance should be made for any loss 
which might be found to have been sustained from the cessation of work by the 
finishers, or “boarders,” who had remained at the factory during the month of Decem- 
ber. This we think proper because these workmen did cease work at the beginning of 
the strike. But we do not agree with the contention that the whole loss from the 
closing of the factory after January 3, 1921, should be attributed to the cessation of 
work by the boarders at that time. The loss from the defection of these men, if any, 
appears to have been a minor one; their work appears to have been auxiliary to that 
of the knitters. Whatever loss may have resulted from the strike of the finishers can 
be allowed for fully under the order passed. 

Order affirmed. 

Order affirmed, with costs to the appellees. 

Adkins, J., dissents. 


SLIOSBERG v. NEW YORK LIFE INS. CO. 
(Court of Appeals of New York. March 1, 1927.) 
155 Northeastern Reporter 913. 
INSURANCE—STATUTE STAYING ACTIONS ON INSURANCE CON- 
TRACTS PAYABLE IN RUSSIAN MONEY, UNTIL RUSSIAN GOV- 
ERNMENT IS RECOGNIZED, HELD TO “IMPAIR OBLIGATION OF 
CONTRACTS” (CIVIL PRACTICE ACT, § 169-A, AS ADDED BY LAWS 
1926, C. 232; CONST. U. S. ART. 1, § 10). 
Civil Practice Act, § 169-a, as added by Laws 1926, c. 232, providing that actions 
on insurance contracts, made before November 7, 1917, by any American insurance 
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company, and payable in Russian rubles or to be performed in Russia, on applica- 

tion shall be stayed until 30 days following recognition of Russian government by 

United States, held to impair obligation of contracts in violation of Const. U. S. art. 

1, § 10, as applied to action on policy issued by New York Insurance Company, 

while doing business in Russia to plaintiff, not shown to have any connection with 

Soviet government, nor to have acquired policies from, through or under that régime. 
(For other cases, see Insurance, Dec. Dig. § 4.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Actions by Henri M. Sliosberg against the New York Life Insurance Company. 
From an order of the Appellate Division (217 App. Div. 67, 216 N. Y. S. 215), deny- 
ing a motion for stay of proceedings, under Civil Practice Act, § 169-a, as added by 
Laws 1926, c. 232, defendant by permission (217 App. Div. 742, 216 N. Y. S. 917) 
appeals. Order affirmed, first question certified answered in the affirmative, and 
other questions not answered. 

The following questions were certified: 

“(1) Would section 169-a of the Civil Practice Act, as sought to be applied by 
defendant in this action, contravene the provision of section 10 of article 1 of the 
Constitution of the United States, that no state shall pass any law impairing the 
obligation of contracts? 

“(2) Would section 169-a of the Civil Practice Act, as sought to be applied by 
defendant in this action, contravene the provision of section 1 of article 14 of the 
articles in addition to and amendment of the Constitution of the United States, that 
no state shall deprive any person of property without due process of law? 

“(3) Would section 169-a of the Civil Practice Act, as sought to be applied by 
defendant in this action, contravene the provision of section 1 of article 14 of the 
articles in addition to and amendment of the Constitution of the United States, that no 
state shall deny to any person within its jurisdiction the equal protection of the laws? 

“(4) Would section 169-a of the Civil Practice Act, as sought to be applied by 
defendant in this action, contravene the provision of section 6 of article 1 of the 
Constitution of the state of New York, that no person shall be deprived of property 
without due process of law, nor shall private property be taken for public use without 
jus: compensation? 

“(5) Would section 169-a of the Civil Practice Act, as sought to be applied by 
the defendant in this action, contravene the provision contained in section 1, of article 
3 of the Constitution of the state of New York, that ‘the legislative power of this 
state shall be vested in the Senate and Assembly ?’ 

“(6) Would section 169-a of the Civil Practice Act, as sought to be applied by 
defendant in this action, contravene the provision contained in section 1 of article 6 
of the Constitution of the state of New York, that ‘the Supreme Court is continued 
with general jurisdiction in law and equity, subject to such appellate jurisdiction of 
the Court of Appeals as now is or hereafter may be prescribed by law not inconsistent 
witk this article?’ 

“(7) Would section 169-a of the Civil Practice Act, as sought to be applied by 
defendant in this action, contravene the provision of section 2 of article 6 of the Con- 
stitution of the state of New York, that ‘the several Appellate Divisions, except as 
hereinafter provided, shall have and exercise such original or appellate jurisdiction as 
is now or may hereafter be prescribed by law?” e 

Charles E. Hughes and John Foster Dulles, both of New York City, for appellant. 

Albert Ottinger, Atty. Gen. (Claude T. Dawes, of Albany, and Clarence C-. 
Fowler, of New York City, of counsel), for Superintendent of Insurance. 

John W. Davis and David E. Hudson, both of New York City, for Equitable Life 
Assurance Society, amicus curiz. 

Walter H. Pollak, Ruth I. Wilson, and Frederic C. Pitcher, all of New York 
City, for respondent. 


Louis Marshall, James Marshall, and Borris M. Komar, all of New York City, 
amici curiz. 


Osmond K. Fraenkel and Charles Recht, both of New York City, for Russian 
Policy Holders, Inc., amici curiz. 

Frederick B. Campbell and Paul C. Whipp, both of New York City, for First 
Russian Insurance Co. and others, amici curiz. 


Samuel Greenbaum, Edward S. Greenbaum, and Jonas J. Shapiro, all of New 
York City, amici curiz. 
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Per Curiam. Order affirmed, with costs, on opinion in Sliosberg v. New York 
Life Insurance Company, 244 N. Y. 482, 155 N. E. 749. First question certified 
answered in the affirmative; other questions not answered. 


Cardozo, C. J., and Pound, Crane, Andrews, Lehman, Kellogg, and O’Brien, JJ., 
concur. 


IN RE PEOPLE, BY BEHA, SUPERINTENDENT OF INSURANCE. 
IN RE SECOND RUSSIAN INS. CO. 
(Court of Appeals of New York. March 4, 1927.) 
155 Northeastern Reporter 916. 

1. APPEAL AND ERROR—ORDER OF SPECIAL TERM, MODIFYING ITS 
ORDER FOR LIQUIDATION OF INSURANCE COMPANY, IS FINAL, 
BUT DISCRETIONARY AND NOT REVIEWABLE BY COURT OF 
APPEALS. | | 
Order of Special Term, modifying its former final order for liquidation of 

foreign insurance company to allow plaintiffs in pending actions to proceed as if 

order of liquidation had not been made, although final, was discretionary, and the 

Court of Appeals could not review it. 

(For other cases, see Appeal and Error, Dec. Dig. § 82[2].) 

2. INSURANCE—SUPERINTENDENT OF INSURANCE, LIQUIDATING 
FOREIGN INSURANCE COMPANY, MUST REMIT FUNDS TO PER- 
SONS THERETO ENTITLED AFTER DOMESTIC CREDITORS ARE 
PAID, WHERE THERE IS NO DOMICILIARY LIQUIDATOR. 

Where there is no domiciliary liquidator for foreign insurance company, whose 
business is being liquidated under insurance law of this state, the superintendent of 
insurance must remit funds remaining after payment of all domestic creditors to the 
persons thereto entitled. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

Lehman and Kellogg, JJ., dissenting. 

Appeal from Supreme Court, Appellate Division, First Department. 

In the matter of the application of the People, by James A. Beha, as State 
Superintendent of Insurance, for an order to take possession of the property and 
assets of the Second Russian Insurance Company. From an order of the Appellate 
Division, First Department, reversing an order which modified a prior liquidation 
order, so as to permit the nonresident plaintiffs in certain actions brought on foreign 
claims to proceed with the prosecution thereof (219 App. Div. 46, 219 N. Y. S. 366), 
the nonresident plaintiffs appeal. Appeal dismissed. 

See, also, 216 App. Div. 709, 214 N. Y. S. 901; 241 N. Y. 581, 150 N. E. 564; 
- d’an 572, 152 N. E. 432; 242 N. Y. 574, 152 N. E. 433; 243 N. Y. 524, 154 

Albert Massey, Frederick S. Titsworth, and Michael S. Gleason, all of New 
York City, for appellant Second Russian Ins. Co. 

Hartwell Cabell, Milton B. Ignatius, Blaine F. Sturgis, and William B. Devoe, 
all of New York City, for appellants Hamburg Insurance Co. and others. 

Frederick B. Campbell and Paul C. Whipp, both of New ‘York City, amici curiz. 

Albert Ottinger, Atty. Gen. (Clarence C. Fowler and Joseph H. Flynn, both of 
New York City, of counsel), for respondent. 

Per CurtAM. The order of the Special Term of the Supreme Court, directing 
liquidation of the business of the Second Russian Insurance Company, a foreign 
corporation, pursuant to provisions of section 63 of the Insurance Law (Cons. Laws, c. 
28), was affirmed by this court under the provisions of subdivision l-e of that sec- 
tion, which provided for such action when further transaction of business would be 
hazardous to policyholders, creditors and the public, 243 N. Y. 524, 154 N. E. 590. 
The order was a final order. 

[1] The subsequent order of the Special Term, dated September 25, 1926, modify- 
ing its previous order of May 22, 1925, is also a final order and reviewable here. 
Matter of Board of Education of City of New York, 169 N. Y. 456, 62 N. E. 566. 
The modification by the Special Term was to the extent of allowing the plaintiffs in 
two actions which had been pending against the Second Russian Insurance Company 
in the Supreme Court to proceed with the trial as if the order of liquidation, May 22, 


1925, had not been made. The Appellate Division has reversed this order and denied 
the modification. 
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[2] Although the order of modification by the Special Term was a final order, 

yet it was one which rested in the discretion of, the Special Term and the Appellate 
Division, and we have no power to review discretionary orders. 
_ ._ Even if the appellants were permitted to proceed with their trial and obtain 
judgment, the procedure to collect it would yet remain to be determined. We have 
held that after the payment of all domestic creditors, the funds in the hands of the 
superintendent of insurance belong to the creditors and shareholders wherever situ- 
ated; that if the company is in| liquidation at its domicile, the funds must be sent to 
the home liquidator under proper terms and conditions. Here, of course, there is no 
home liquidator, as the Second Russian Insurance Company has ceased to exist as a 
going concern under Soviet decrees. We do not mean to intimate that the super- 
intendent of insurance can hold these surplus funds indefinitely. His duty is defined 
by the statute, and, after the payment of all domestic creditors, he must turn over 
the funds to the persons entitled to them. We do not attempt at this time to say 
how this shall be done, nor to suggest what proceedings in equity may be taken to 
compel a proper distribution of these funds ratably to all creditors, or, if none, for 
their return to the corporation or its stockholders. The appeal for the reasons stated 
should be dismissed, with costs. 

Lehman, J. (dissenting). The plaintiffs began their action against the Second 
Russian Insurance Company before the order was made authorizing) the superin- 
dent of insurance to take possession of the property of the insurance company and 
conserve its assets. Actions pending against the insurance company might doubtless 
be stayed for the purpose of preventing interference with the superintendent of in- 
surance in the proper exercise of his duties under the order so that the purpose of 
such order might be effectuated. Discretion doubtless exists in the Supreme Court 
to refuse to modify a stay so granted, where the effect of permitting the continuance 
of pending actions might, perhaps, have such result. In the present case there is no 
proof of insolvency on the part of the insurance company, and it has not been placed 
in the hands of a receiver or had its property sequestrated in its domiciliary state 
or country, or in any other state or country. In no forum here or elsewhere can the 
plaintiffs in these two actions prove their claim and secure satisfaction, if their claims 
are valid, except by action. So long as the superintendent of insurance holds these 
assets, the plaintiffs cannot share in them, even when the classes of creditors de- 
scribed in section 27, as added by Laws 1919, c. 382, § 2, have been paid. Until 
further direction or judgment of the court taken in some other proceeding or action, 
these assets in the hands of the superintendent of insurance could not be reached or 
used for payment of any judgments which the plaintiffs might obtain if the stay were 
modified. So long as no forum exists for proof of claims except by action, I do 
not believe that the court has discretion to continue a stay which prevents proof of 
claim by the prosecution of the pending actions, so that at the appropriate time the 
plaintiffs, if they establish their claims, may take proceedings to secure payment out 
of assets still remaining in the hands of the superintendent of insurance. Equality 
between creditors is not equity unless the debtor is insolvent and its assets are made 
applicable to the payment of the claims of creditors according to the priority fixed 
by law. 

~ The orders should be reversed, and motion granted. 

Cardozo, C. J., and Pound, Crane, Andrews, and O’Brien, JJ., concur. 

Lehman, J., dissents in opinion, in which Kellogg, J., concurs. 

Appeal dismissed. 


MANUFACTURERS’ NAT. BANK OF TROY v. UNITED STATES 
FIDELITY & GUARANTY CO. 
Court of Appeals of New York. March 29, 1927. 
156 Northeastern Reporter 94. 
INSURANCF—INSURANCE POLICY COVERING “LOSS OF WARRANT” 

THROUGH “MISPLACEMENT” HELD NOT TO COVER BANK’S LOSS 

THROUGH NEGLIGENT TEMPORARY MISPLACEMENT OF CUS- 

TOMER’S WARRANT. 

Loss to bank because one of its officers temporarily misplaced customer’s sub- 
scription warrant, so that customer’s right to subscribe to certain bonds lapsed, held 
not covered by insurance policy insuring against “loss of warrants” through “mis- 
placement.” 


(For other cases, see Insurance, Dec, Dig. § 434.) 





Misc.] Manf. Nat. Bank of Troy v. U. S. Fidelity & Guaranty Co. 211 


Pound and O’Brien, JJ., dissenting. 

Appeal trom Supreme Court, Appellate Division, Third Department. 

Action by the Manufacturers’ National Bank of Troy against the United States 
Fidelity & Guaranty Company. From a judgment of the Appellate Division (218 
App. Div. 455, 218 N. Y. S. 332), affirming a judgment in favor of plaintiff, de- 
fendant appeals. Reversed, and complaint dismissed. 

William J. McArthur, of New York City, for appellant. 

Thomas H. Guy and John H. Broderick, both of Troy, for respondent. 

CraNnE, J. Through the forgetfulness of the plaintiff’s officer, a customer’s 
securities were misplaced, resulting in a financial loss. The bank made good the loss, 
and in’ this action seeks to recover the amount thereof under an insurance policy 
issued by the defendant. Do the words of the policy cover such a case? Have the 
parties contracted for insurance against such an event? This appeal involves solely 
the meaning of the policy and an application of the clauses to the subsequent facts. 

Before taking up these clauses of the policy, let us have the facts clearly before 
us. The bank’s customer, Edward Murphy, had a subscription warrant entitling 
him to subscribe by reason of his stock ownership to a certain number of convertible 
debenture bonds. The warrant contained this provision: 

“A stockholder desiring to exercise his right to subscribe, represented by a full 
warrant, should sign one of the forms of subscription on the reverse side thereof, 
and return the same, so indorsed, to the said the National City Bank of New York, 
Transfer Department, No. 60 Wall Street, Borough of Manhattan, City of New 
York, not later than 3 o'clock p. m., January 15, 1926. * * * 

“No subscription will be accepted unless the same shall have been received by 
the said bank at or before 3 o'clock p. m., on January 15, 1926, nor unless at least 
40 per cent. of the subscription be, paid at such time.” 

In the early part of January, Murphy took the warrant, properly indorsed, to 
the Manufacturers’ National Bank of Troy, and gave it to Mr. Delaney, the as- 
sistant cashier, with instructions to forward it in accordance with the above re- 
quirements. The custom of the bark was to place such subscription warrants in 
certain compartments under certain dates, so that they would be taken out in time 
to be sent to the proper place. It was apparently Delaney’s duty, or practice, in 
other words, to put this warrant where it would not be forgotten or overlooked. 
To classify these papers and securities in compartments was merely a method to 
prevent their being overlooked, a sort of reminder. Delaney put the warrant on his 
desk and forgot it. It subsequently was put in the drawer of his desk and overlooked 
until it was too late to secure for Murphy his subscription rights. He lost thereby 
about $1,400, which the bank has made good. 

In so far as the subscription warrant was not put in the compartment which 
the practice of the bank required, it was misplaced; that is, iy was put in the wrong 
place. In no sense, however, was it lost, for the reason that as soon as Delaney’s 
attention was called to it, he made a search and found it in 5 minutes. He looked 
on the file, and then in his drawer. Delaney lost recollection of the transaction, but 
neither he nor the bank loss the warrant. There was a loss to the bank through the 
forgetfulness or carelessness of Delaney. There was no loss resulting from a lost 
security or warrant. | More will be said by me on this point after we have consulted 
the wording of the policy. That reads, so far as material: 

“The underwriter hereby undertakes and agrees to indemnify the insured and 
hold it harmless from and against any loss, to an amount not exceeding $25,000, of 
money, currency, buillion, bonds, debentures, scrip, certificates, warrants, transfers, 
coupons, bills of exchange, promissory notes, checks, or other similar securities, in 
which the insured has a pecuniary interest, or held by the insured as| collateral, or as 
hailee, trustee, or agent, and whether or not the insured is liable therefor (all of such 
money, currency, buillion, bonds, debentures, scrip, certificates, warrants, transfers, 
coupons, bills of exchange, promissory notes, checks, or other similar securities being 
hereinafter referred to as property), sustained by the insured subsequent to noon 
of the date hereof and while this bond is in force and discovered by the insured sub- 
sequent to noon of the date hereof and prior to the expiration of 12 months after 
the termination of this bond as provided in condition 11. * * * 

“(B) Through robbery, larceny (whether common-law or statutory), burglary, 
theft. holdup, misplacement, or destruction, whether effected with or without violence, 
or with or without negligence on the part of any of the employees while the property 
is actually within any of the insured’s offices covered hereunder. * * * 
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“5. The value of any securities for the loss of which claim shall be made here- 
under shall be determined by the average market value of such securities on the day 
preceding the discovery of such loss. If such securities have no quoted market 
value, their value shall be determined by agreement or by arbitration.” 

What is it that is covered by this policy? It is the loss of a warrant; it is 
not a loss occurring through any or everything that may happen to a warrant. 
The warrant must be lost. ‘fhe words are plain and cannot be read otherwise. The 
underwriter undertakes to indemnify against any loss of warrants. The warrant 
must be lost. This loss must occur also in certain ways, provided in clause B, by 
robbery, larceny, burglary, theft, holdup, destruction, or misplacement. 

The defendant theretore contracted to insure against a loss caused by the loss 
of a warrant through misplacement; it did not contract to insure against a loss 
occasioned by misplacement. Misplacement alone was not sufficient to bring the loss 
or damage within the policy. The misplacement must result in a loss of the war- 
rant; it is the loss of a warrant through misplacement which is the risk insured 
against. 

What do these two words mean, therefore, if they must be coupled together, 
“loss” and “misplacement”? It is apparent at once that the loss of a warrant carries 
the idea of a permanent disappearance or} destruction of it; of having gone for good 
from the possession of the holder, or at least beyond recovery after careful search. 
Such a loss may occur through misplacement or through theft. Robbery, larceny, 
burglary, theft, and holdup indicate a loss occasioned intentionally; misplacement 
and destruction may indicate an unintentional act, but the result, nevertheless, must 
be a loss of the instrument. 

On the other hand, we find “misplacement” defined by the dictionaries as meaning 
to “put a thing in the wrong place, or to locate unsuitably.” 

This policy did not cover losses occasioned by putting a thing’ in the wrong 
place, or locating unsuitably. Something more was necessary to bring the facts 
within the contract; putting the warrant in the wrong place must have resulted in its 
loss, not merely in damage. 

Applying these clauses of the policy to the acts of Delaney, we find that a loss 
to the bank was occasioned by Delaney’s putting the warrant in the wrong place; 
putting it in his drawer instead of on the files or in the compartments, and then for- 
getting it. The warrant was misplaced; it was never lost; the loss to the bank was 
occasioned by a misplacement, but not by the loss of the warrant through misplace- 
ment. There is a vast difference. 

Take the case of a customer who has left stock with the bank as collateral 
security. By reason of market conditions, he wants it at once, and demands it of 
the bank, paying his loan. It would be the duty of the bank to get it for him at 
once. The stock is in the vault, but there is some delay in finding it, due to im- 
proper filing or recording. The stock has been put in the wrong place, "according to 
the regulations of the bank, and cannot be immediately procured. When it is found, 
some time later, the price of the stock has dropped; the customer has suffered a 
loss for which the bank may be liable. The bank has suffered a loss through the 
misplacement of the stock, but the stock was never lost; it was with the bank among 
its securities, and required merely diligence and care in the search for it. This 
policy in question clearly would not cover such a loss, and yet the construction put 
upon it by the courts below would give it that effect. The policy was never intended 
to cover losses occasioned by forgetfulness or neglect of employees in temporarily 
misplacing securities. 

A security may be lost through misplacement, when after careful and diligent 
search it cannot be found. A lost instrument is described as a paper which has been 
so mislaid that it cannot be found after diligent search. Bouvier’s Law Dictionary, 
vol. 2, p. 2051. There is a great difference between a thing being mislaid which a 
diligent search will discover, and a thing being gone where ordinary vigilance will 
not regain it. State Savings Bank v. Buhl, 129 Mich. 193, 88 N. W. 471, 56 L. R. A. 
944. We are quite familiar with the actions which have been brought upon lost in- 
struments; also the rule which permits secondary evidence in the case of lost docu- 
ments. Vigilant and reasonable search must be proved in order to establish the loss. 
The rule is that, in establishing a lost instrument and seeking recovery thereon, the 
plaintiff must show that he has in good faith exhausted in a reasonable degree all the 
sources of information and means of discovery which the nature of the case would 
naturally suggest, and which were accessible to him. Rogers v. Durant, 106 U. S 
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644, 646, 1 S. Ct. 623, 27 L. Ed. 303; Simpson & Co. v. Dall, 3 Wall. (70 U. S.) 
460, 18 L. Ed. 265; Minor v. Tillotson, 7 Pet. (32 U. S.) 99, 8 L. Ed. 621. 

Under section 75 of the Stock Corporation Law (Cons. Laws, c. 59), an applica- 
tion may be made to the court for the issue of a new certificate of stock to replace 
one that is lost or destroyed. Proof has always been required of the loss, or that 
— - diligence it could not be found. Matter of Biglin v. Friendship Ass’n, 46 

un, 

If, after careful, vigilant, and reasonable search, the warrant in this case could 
not have been found, there might have been a loss from misplacement within the 
terms of this policy. "The first search, however, revealed its whereabouts. There was 
consequently no loss. 

We think, therefore, that this money loss of the bank was not occasioned by any 
act covered by the policy, and that the complaint should have been dismissed. 

The judgments below should be reversed, and the complaint dismissed, with costs 
in all courts. 

Pound, J. (dissenting). I dissent on the ground that the warrant, at the time it 
should have been sent to New York, was lost by misplacement within the meaning 
of the policy. 

Cardozo, C. J., and Andrews and Lehman, JJ., concur with Crane, J.; Pound, 
J., dissents in memorandum; O’Brien, J., dissents on opinion of Van Kirk, J., below; 
Kellogg, J., not sitting. 

Judgment accordingly. 


STATE EX REL. WOODMEN ACC. CO. v. CONN. SUPERINTENDENT OF 
INSURANCE, AND THREE ae (NOS. 20077, 20080, 20083, 


2 ). 
(Supreme Court of Ohio. March 15, 1927.) 
156 Northeastern Reporter 114. 
(Syllabus by the Court.) 


1. INSURANCE—REQUIREMENT THAT FOREIGN INSURANCE COM- 
PANY COMPLY WITH LAWS UNDER PENALTY OF REFUSAL TO 
RENEW LICENSE DOES NOT DISCRIMINATE BETWEEN FOREIGN 
AND DOMESTIC COMPANIES; RENEWAL OF LICENSE OF FOR- 
EIGN INSURANCE COMPANY CAN BE REFUSED FOR BREACH OF 
LAW ONLY IF LAW DOES NOT CONTRAVENE STATE OR 
FEDERAL CONSTITUTION. 


The state may properly and without discrimination, as between foreign and 
domestic insurance companies, regulate the former by requiring that for failure to 
comply with any valid law governing the conduct of their business in the state, the 
renewal of a license already granted may be refused; but the power to thus refuse 
the renewal of such license for a breach of a law can only be properly exercised 
if such law be not in contravention of some provision of the state or federal Con- 
stitution. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


2. CONSTITUTIONAL LAW—STATUTE REQUIRING OPERATING EX- 
PENSES OF FOREIGN INSURANCE COMPANIES TO BE UNDER 30 
PER CENT. OF INCOME BUT NOT APPLYING TO DOMESTIC COM- 
PANIES, AMOUNTS TO UNREASONABLE CLASSIFICATION 
(CONST. U. S. AMEND. 14; GEN. CODE. §§ 9453, 9454). 


Where an insurance company, not organized under the laws of this state, has 
complied with the conditions precedent to the right to do business in the state, and, 
having been admitted, has built up an insurance business covering a period of years, 
and is an applicant for a renewal of the certificate to so continue in business, a part 
of a statute requiring the refusal or revocation of such certificate unless the ex- 
pense of management of such company is 30 per cent. or less of its income from 
premiums, assessments, and membership fees, with which requirement it is unable to 
comply and continue business in this state, while domestic insurance companies doing 
precisely similar business are not limited in expense of management, such statute, as 
between such companies, one a citizen and the other a quasi citizen of the state, 
amounts to an unreasonable classification and is in contravention of the Fourteenth 
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Amendment of the federal Constitution. Hanover Fire Ins. Co. v. Carr et al., 

U. S. —, 47 S. Ct. 179, 71 L. Ed. ——, decided November 23, 1926, followed. 
(For othat cases, see Constitutional Law, Dec. Dig. § 240(2].) 

3. SLATUTES—UNCONSTITUTIONAL PART OF STATUTE WILL NOT 
RENDER ENTIRE STATUTE VOID UNLESS INSEPARABLE FROM 
REMAINDER OF STATUTE; UNCONSTITUTIONAL PART OF 
STATUTE WILL NOT RENDER ENTIRE STATUTE VOID IF RE- 
MAINDER 1S CAPABLE OF INDEPENDENT ENFORCEMENT. ° 
A statute will not be held to be unconstitutional merely because a part of the act 

is unconstitutional, unless such part is so inseparably connected with and related to 
the entire statute as to raise a presumption that the constitutional part would not 
have been enacted without the unconstitutional provision; and, if the balance of the 
statute is capable of independent enforcement as a valid and constitutional law, the 
same will be unheld. 

(For other cases, see Statutes, Dec. Dig. § 64[1].) 


4. INSURANCE—SUPERINTENDENT OF INSURANCE MAY REFUSE OR 
REVOKE LICENSE OF INSURANCE COMPANY WHEN EXPENSE 
OF MANAGEMENT IS NOT COMMENSURATE TO INCOME, SUB- 
erty TO JUDICIAL REVIEW (GEN. CODE, §§ 634—1, 634—2, 635, 9453, 
By the statutes of this state, the superintendent of insurance has power, when in 

his judgment it will best promote the public interest, to refuse or revoke a certificate 

of an insurance company to do business in this state when its expense of manage- 

ment is not properly commensurate with its income from premiums, assessments, 

and membership fees; such refusal or revocation being subject to judicial review. 
(For other cases, see Insurance, Dec. Dig. § 20.) 


Original actions in mandamus by the State, on the relations of the Woodmen 
Accident Company, the Mutual Benefit Health & Accident Association, the Central 
Health Company, and the Interstate Business Men’s Accident Association of Des 


Moines, lowa, against Harry L. Conn, as Superintendent of Insurance. . Writs al- 
lowed.—[By Editorial Staff.] 
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HESS v. PAWLOSKI. (No. 263.) 
(Argued April 18, 1927. Decided May 16, 1927.) 
47 Supreme Court Reporter 632. 

1. PROCESS—PROCESS OF COURT OF ONE STATE CANNOT RUN INTO 

ANOTHER AND SUMMON PARTY THERE DOMICILED. 

The process of a court of one state cannot run into another and summon a party 
there domiciled to respond to proceedings against him. 

(For other cases, see Process, Dec. Dig. § 17.) 


2. PROCESS—NOTICE SENT OUTSIDE STATE TO NONRESIDENT IS 
UNAVAILING TO GIVE JURISDICTION IN ACTION AGAINST HIM 
PERSONALLY FOR MONEY RECOVERY. 

Notice sent outside state to a nonresident is unavailing to give jurisdiction in an 
action against him personally for money recovery, it being necessary that there be 
actual service of notice on him or some cne authorized to accept service for him. 

(For other cases, see Process, Dec. Dig. § 83.) 


3. CONSTITUTIONAL LAW—STATE MAY NOT WITHHOLD FROM NON- 
RESIDENT INDIVIDUALS RIGHT OF DOING BUSINESS THEREIN 
OR DISCRIMINATE AGAINST THEM (CONST. ART. 4, § 2). 

Under Const. art. 4, § 2, safeguarding to citizens of one state the right to pass 
through or reside in any other state for purposes of trade, agriculture, professional 
pursuits, or otherwise, a state may not withhold from nonresident individuals right 
of doing business, or discriminate by state legislation against citizens of other states. 

(For other cases, see Constitutional Law, Dec. Dig. § 207[2].) 

4. PROCESS—STATE MAY REQUIRE NONRESIDENT, IN ADVANCE OF 
OPERATION OF MOTOR VEHICLE, TO APPOINT STATE OFFICIAL 
AS AGENT FOR SERVICE OF PROCESS. 

State’s power to regulate use of its highways extends to their use by nonresi- 
dents as well as residents, and in advance of operation of motor vehicle on its high- 
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ways by nonresident, state may require him to appoint one of its officials as agent on 
whom process may be served in proceedings growing out of such use. 


(For other cases, see Process, Dec. Dig. § 70.) 


5. CONSTITUTIONAL LAW—LAW AUTHORIZING SERVICE ON NON- 
RESIDENT MOTORIST BY DELIVERY OF PROCESS TO REGISTRAR 
AND MAILING COPY TO NONRESIDENT HELD CONSTITUTIONAL 
(G.L. MASS. c. 90, AS AMENDED BY ST. MASS. 1923, C. 431, § 2; CONST. 
U. S. AMEND. 14). 

G. L. Mass. c. 90, as amended by St. Mass. 1923, c. 431, § 2, relating to service of 
process on nonresident motorist by delivery of copy of process to registrar 
or his successor in office, and providing for mailing of copy thereof by registered 
mail to nonresident, held not in violation of due process, clause of Const. U. S. Amend. 
14, in that state, having power to exclude nonresident until appointment of agent on 
whom process may be served, may declare that use of highway is equivalent of 
appointment of registrar as agent for such purpose. 


(For other cases, see Constitutional Law, Dec. Dig. § 309[2].) 


In Error to the Superior Court of Worcester County, Massachusetts. 

Action by Leo Pawloski against H. W. Hess. Judgment for plaintiff was entered 
after exceptions thereto were overruled by the Supreme Judicial Court of Massa- 
chusetts (253 Mass. 478, 149 N. E. 122), and defendant brings error. Affirmed. 

See, also, 250 Mass. 22, 144 N. E. 760, 35 A. L. R. 945. 

Messrs. George Gowen Parry, of Philadelphia, Pa., and John L. Hall, of Boston, 
Mass., for plaintiff in error. 

Mr. Harry J. Meleski, of Worcester, Mass., for defendant in error. 

Mr. Justice BuTLER delivered the opinion of the Court. 

This action was brought by defendant in error to recover damages for personal 
injuries. The declaration alleged that plaintiff in error negligently and wantonly drove 
a motor vehicle on a public highway in Massachusetts, and that by reason thereof 
the vehicle struck and injured defendant in error. Plaintiff in error is a resident of 
Pennsylvania. No personal service was made on him, and no property belonging to 
him was attached. The service of process was made in compliance with chapter 90, 
General Laws of Massachusetts, as amended by Stat. 1923, c. 431, § 2, the material 
parts of which follow: 

“The acceptance by a nonresident of the rights and privileges conferred by sec- 
tion three or four, as evidenced by his operating a motor vehicle thereunder, or the 
operation by a nonresident of a motor vehicle on a public way in the commonwealth 
cther than under said sections, shall be deemed equivalent to an appointment by such 
nonresident of the registrar or his successor in office, to be his true and lawful attor- 
ney upon whom may be served all lawful processes in any action or proceeding 
against him, growing out of any accident or collision in which said nonresident may 
be involved while operating a motor vehicle on such a way, and said acceptance or 
operation shall be a signification of his agreement that any such process against him 
which is so served shall be of the same legal force and validity as if served on him 
personally. Service of such process shall be made by leaving a copy of the process 
with a fee of two dollars in the hands of the registrar, or in his office, and such service 
shall be sufficient service upon the said nonresident: Provided, that notice of such 
service. and a copy of the process are forthwith sent by registered mail by the plaintiff 
to the defendant, and the defendant’s return receipt and the plaintiff's affidavit of 
compliance herewith are appended to the writ and entered with the declaration. The 
court in which the action is pending may order such continuances as may be neces- 
sary to afford the defendant reasonable opportunity to defend the action.” 

Plaintiff in error appeared specially for the purpose of contesting jurisdiction, and 
filed an answer in abatement and moved to dismiss on the ground that the service of 
process, if sustained, would deprive him of his property without due process of law, 
in violation of the Fourteenth Amendment. The court overruled the answer in abate- 
ment and denied the motion. The Supreme Judicial Court held the statute to be a 
valid exercise of the police power, and affirmed the order. Pawloski v. Hess, 250 
Mass. 22, 144 N. E. 760, 35 A. L. R. 945. At the trial the contention was renewed 
and again denied. Plaintiff in error excepted. The jury returned a verdict for de- 
fendant in error. The exceptions were overruled by the Supreme Judicial Court. 
Pawloski v. Hess, 253 Mass. 478, 149 N. E. 122. Thereupon the superior court entered 
judgment. The writ of error was allowed by the Chief Justice of that court. 
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The question is whether the Massachusetts enactment contravenes the due process 
clause of the Fourteenth Amendment. 

[1-3] The process of a court of one state cannot run into another and summon a 
party there domiciled to respond to proceedings against him. Notice sent outside the 
state to a nonresident is unavailing to give jurisdiction in an action against him per- 
sonally for money recovery. Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565. There 
must be actual service within the state of notice upon him or upon some one authorized 
to accept service for him. Goldey v. Morning News, 156 U. S. 518, 15 S. Ct. 559, 
39 L. Ed. 517. A personal judgment rendered against a nonresident, who has neither 
been served with process nor appeared in the suit, is without validity. McDonald v. 
Mabee, 243 U. S. 90, 37 S. Ct. 343, 61 L. Ed. 608, L. R. A. 1917F, 458. The mere 
transaction of business in a state by nonresident natural persons does not imply con- 
sent to be bound by the process of its courts. Flexner v. Farson, 248 U. S. 289, 39 
S. Ct. 97, 63 L. Ed. 250. The power of a state to exclude foreign corporations, 
although not absolute, but qualified, is the ground on which such an implication is 
supported as to them. Pennsylvania Fire Insurance Co. v. Gold Issue Mining Co., 
243 U. S. 93, 96, 37 S. Ct. 344, 61 L. Ed. 610. But a state may not withhold from 
nonresident individuals the right of doing business therein. The privileges and im- 
munities clause of the Constitution (section 2, art. 4), safeguards to the citizens of 
one state the right “to pass through, or to reside in any other state for purposes of 
trade, agriculture, professional pursuits, or otherwise.” And it prohibits state legis- 
lation discriminating against citizens of other states. Corfield v. Coryell, 4 Wash. 
C. C. 371, 381. Fed. Cas. No. 3,230; Ward v. Maryland, 12 Wall. 418, 430, 20 L. Ed. 
449; Paul v. Virginia, 8 Wall. 168, 180, 19 L. Ed. 357. 

[4, 5] Motor vehicles are dangerous machines, and, even when skillfully and care- 
fully operated, their use is attended by serious dangers to persons and property. In 
the public interest the state may make and enforce regulations reasonably calculated to 
promote care on the part of all, residents and nonresidents alike, who use its highways. 
The measure in question operates to require a nonresident to answer for his conduct in 
the state where arise causes of action alleged against him, as well as to provide for a 
claimant a convenient method by which he may sue to enforce his rights. Under the 
statute the implied consent is limited to proceedings growing out of accidents or col- 
lisions on a highway in which the nonresident may be involved. It is required that he 
shall actually receive and receipt for notice of the service and a copy of the process. 
And it contemplates such continuances as may be found necessary to give reasonable 
time and opportunities for defense. It makes no hostile discrimination against non- 
residents, but tends to put them on the same footing as residents. Liberal and precise 
equality in respect of this matter is not attainable; it is not required. Canadian 
Northern Ry. Co. v. Eggen, 252 U. S. 553, 561, 562, 40 S. Ct. 402, 64 L. Ed. 713. 
The state’s power to regulate the use of its highways extends to their use by nonresi- 
dents as well as by residents. Hendrick v. Maryland, 235 U. S. 610, 622, 35 S. Ct. 140, 
59 L. Ed. 385. And, in advance of the operation of a motor vehicle on its highway 
by a nonresident, the state may require him to appoint one of its officials as his agent 
on whom process may be served in proceedings growing out of such use. Kane v. 
New Jersey, 242 U. S. 160, 167, 37 S. Ct. 30, 61 L. Ed. 222, That case recognizes 
power of the state to exclude a nonresident until the formal appointment is made. 
And, having the power so to exclude, the state may declare that the use of the highway 
by the nonresident is the equivalent of the appointment of the registrar as agent on 
whom process may be served. Of, Pennsylvania Fire Insurance Co. v. Gold Issue 
Mining Co., supra, 96 (37 S. Ct. 344) ; Lafayette Ins. Co. v. French, 18 How. 404, 407, 
408, 15 L. Ed. 451. The difference between the formal and implied appointment is not 
substantial, so far as concerns the application of the due process clause of the Four- 
teenth Amendment. 

Judgment affirmed. 





Loveland et al v. United States 


LOVELAND et at. v. UNITED STATES 
District Court, D. New Jersey, April 9, 1927. 
18 Federal Reporter an 585 

1, UNITED STATES—GOVERNMENT, MAKING CONTRACTS WITH IN- 
DIVIDUALS AND SUBJECTING ITSELF TO SUITS ARISING THERE- 
UNDER, SUBMITS TO ALL RULES OF CONTRACT CONSTRUCTION 
AND COURT PROCEDURE PREVAILING BETWEEN INDIVIDUALS. 
When the government enters into contracts with individuals and subjects itself 
to suits for settlement of questions arsing under such contracts, it submits to all 


the rules of contract construction and court procedure that prevail between private 
parties. 


(For other cases, see United States, Dec. Dig. §§ 70[1], 125[1].) 


2. INSURANCE—COURSE OF DEALING WITH KNOWLEDGE OF FACTS 
CONSTITUTING BREACH OF CONDITION IN POLICY MAY ESTOP 
INSISTENCE ON FORFEITURE. 

A course of dealing by insurer with knowledge of facts constituting breach of 

a condition in a policy, leading insured honestly to think that conformity thereto 

will not result in forfeiture, estops insurer from insisting on forfeiture. 
(For other cases, see Insurance, Dec. Dig. § 383[3].) 


3. INSURANCE—GOVERNMENT HELD ESTOPPED TO ASSERT FOR- 

FEITURE OF WAR RISK INSURANCE POLICY. 

Government, in action on war risk insurance policy, held estopped by its course 
of dealing with insured from asserting forfeiture of policy for nonpayment of 
premium. 

(For other cases, see Insurance, Dec. Dig. § 373[1].) 


At Law. Action. by John Winthrop Loveland and others, substituted for 
Florence Lee Loveland, against the United States. Judgment for plaintiffs. 

Shelton Pitney, of Newark, N. J., for claimants. 

Walter H. Bacon, Asst. U. S. Atty., of Bridgeton, N. J., and T. J. Williamson, 
of U. S. Veterans’ Bureau, of Washington, D. C., for the United States. 

Boning, District Judge. This is a suit upon a policy of war risk insurance 
in the sum of $10,000. The jurisdiction of the court is conceded, as well as the 
material facts. 

Capt. John W. Loveland, Jr., entered the military service of the United States 
May 15, 1917. He was honorably discharged July 1, 1919. He was then in poor 
health. He died October 29, 1919, after an illness of six day’ duration. While in 
the service, he made application for the war risk insurance policy in question. This 
policy was payable to his mother, and in the event of her death to his two sisters. 
The insured’s mother died without securing the benefits by which he sought to 
protect her. Insurance premiums were paid up until August 31, 1919. 

The plaintiff takes the position that the insurance was term insurance, effected 
for a yearly term, with the right of renewal for subsequent yearly terms, based upon 
the age of the insured. The insured’s birthday was in June, so that each July a 
new term at a new rate could be effected. Monthly payments were a mere con- 
venience. 

The government’s position is that, by reason of the nonpayment of the August 
and September premiums, the policy lapsed under department regulations. The 
plaintiff takes the position that the government is estopped from asserting the lapse 
of the policy under the peculiar circumstances of this case, which will hereafter be 
related. 

[1] Obviously, when the government enters into contracts with individuals 
and subjects itself to suits for settlement of questions arising under such contracts, 
it submits to all the rules of contract construction and court procedure that prevail 
between private individuals. MacArthur Bros. Co. v. United States, 258 U. S. 6, 
42 S. Ct. 225, 66 L. Ed. 433; United States v. Smith, 256 U. S. 11, 41 S. Ct. 413, 
65 L. Ed. 808; United States v. Atlantic Dredging Co., 253 U. S. 1, 40 S. Ct. 423, 
64 L. Ed. 735; United States v. Spearin, 248 U. S. 132, 39 S. Ct. 59, 63 L. Ed. 166; 
Christie v. United States, 237 U. S. 234, 35 S. Ct. 565, 59 L. Ed. 933; Hollerbach v. 
United States, 233 U. S. 165, 34 S. Ct. 553, 58 L. Ed. 898. The rule was stated 
quite recently by Mr. Justice Holmes in Standard Oil Co. v. United States, 267 
U. S. 79, 45 S. Ct. 212, 69 L. Ed. 519, as follows: 
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_ .“When the United States went into the insurance business, issued policies 
in familiar form, and provided that in case of disagreement it might be sued, it 
must be assumed to have accepted the ordinary incidents of suits in such business.” 
[2] As between individuals and private insurance companies, the following 
authorities are illuminating. The Supreme Court said in New York Life Ins. Co. 
v. Eggleston, 96 U. S. 572, 24 L. Ed. 841, as follows: 

“We have recently, in the case of Insurance Company v. Norton, supra [96 
U. S.] 234 [24 L. Ed. 689], shown that forfeitures are not favored in the law, 
and that courts are always prompt to seize hold of any circumstances that indicate 
an election to waive a forfeiture, or an agreement to do so on which the party 
has relied and acted. Any agreement, declaration, or course of action, on the part 
oI an insurance company, which leads a party insured honestly to believe that by 
conforming thereto a forfeiture of his policy will not be incurred, followed by due 
conformity on his part, will and ought to estop the company from insisting upon 
the forfeiture, though it might be claimed under the express letter of the contract. 
The company is thereby estopped from enforcing the forfeiture.” 

The Circuit Court of Appeals for the Fifth Circuit in New York Life Ins. 
_ Vv. a 282 F. 969, quoted with approval the following from 14 Ruling Case 
aw, : 

“Any acts, declarations, or course of dealing by an insurer, with knowledge of 
facts constituting a breach of a condition in a policy, leading the person insured hon- 
estly to think if conforming thereto, a forfeiture of his policy will not be incurred, 
followed by due conformity on his part, estops the insurer from insisting on the 
forfeiture.” : 

In Railway Mail Association v. Moore, 15 F. (2d) 547, the Circuit Court of 
Appeals for the Fourth Circuit said: 

“The rule is that courts do not favor forfeiture, and, where doubts arise as to 
the proper construction of an insurance contract, that view should be adopted which 
is most favorable to the insured and will prevent an annulment of the policy.” 

In Thompson v. Knickerbocker Life Ins. Co., 104 U. S. 258, 26 L. Ed. 765, 
the Supreme Court said: 

“It is always open for the insured to show a waiver of the condition, or a 
course of conduct on the part of the insurer which gave him just and reasonable 
ground to infer that a forfeiture would not be exacted.” 

In the case of Hartford Life, ete., Co. v. Unsell 144 U. S. 439, 12 S. Ct. 671; 
36 L. Ed. 496, the Supreme Court approved as substantially accurate the charge 
to the jury of the court below containing the following (referring to the payment 
of premiums by the insured) : 

“The question is for you to consider and determine from all of them, and from 
the whole course of business, whether, as a prudent business man, he had a right to 
believe that it was immaterial whether he paid on the day or a few days later. If 
the course of conduct was such that he had a right to believe that he could pay only 
in good health, then there was no waiver applicable to the case at bar. It must 
have been such a course of conduct as would lead a reasonably prudent man to be- 
lieve that the company was willing to take payment, sick or well.” 

(3] The correspondence between the parties indicates that the War Risk Insur- 
ance Bureau and Capt. Loveland believed the insurance was still in effect. On July 
lst Capt. Loveland addressed the Bureau, inclosing his check, and requested “com- 
plete information regarding the conversion of this insurance into straight life, 
endowment, or any other form of insurance which the government is going to handle.” 

On August 29th, a partial reply was received, concluding with the phrase, over the 
signature of the Assistant Director, “Please do not hesitate to write me again.” 
There is not a word in this letter urging the insured to make prompt remittance of 
his premium, or advising him that his policy would be forfeited if he did not do so. 
Indeed, the Bureau, about the same time, wrote him a letter in which the following 
appears: “However, your present term insurance will actually protect your family 
against the loss of your earning power, which would come with your death or 
total and permanent disability.” ; : 

Capt. Loveland replied to the Assistant Director of the Bureau, in a letter 
dated August 29th, asking whether he could continue his term insurance at the 
rate prevailing during the war for the next few months, until he was settled in busi- 
ness, and then convert it into a permanent form of government insurance. He 
also asked to whom these payments were to be made and the amount of the monthly 
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premium for ages 28 and 29, and stated that he was in arrears for July and August 
because he had been waiting for a reply to his request for information. ' He closed 
his letter with the following significant sentences: 

“The original amount of my insurance was $10,000, and I wish to carry this 
whole amount at the term insurance rates for the present, and later convert all or 
part of it into permanent insurance. Upon your reply stating the amount due to 
carry my insurance ,at term rates for $10,000 and the amount due you for the July 
and August premiums, I will be pleased to mail you a check for that amount. Hoping 
for a reply at your earliest convenience, I am.” 

The Bureau did not answer this letter. The policy of insurance did not state 
the amount of the premium. The rate changed from year to year with the age of 
the insured, and the premiums were deducted from his pay while in service. Capt. 
Loveland was inquiring as to the changes he could effect in his insurance. He was 
not told that the insurance had lapsed. He was not advised that it would lapse 
unless premiums were paid. His letter seeking information remained unanswered. 
Premium notices were sent out as though the policy had not lapsed, and even after 
notice of his death the unpaid premiums were asked for and received, clearly a 
waiver of the technical defense of lapse by reason of nonpayment of $6.70. Knights 
of Pythias v. Kalinski, 163 U. S. 289, 16 S. Ct. 1047, 41 L. Ed. 163. The only 
explanation offered is that the government was not entirely at ease in the early 
years of engaging in the eleemosynary business of writing insurance. 

Fortunately there is not one standard of conduct for an individual, who engages 
in business, and a less reasonable standard for the government, when it embarks upon 
the charted sea of business. If Capt. Loveland had lived after October 29th, and 
received his premium notice, and made payments, his insurance would still be in 
effect. Honest dealing would have required the Bureau, when it received his letter 
of August 29th, after the forfeiture was effected, to let him know that by payment 
of the premiums then due he could reinstate his insurance. It let this officer of 
the United States go to his death with the assurance, made in its letter in part 
quoted above, that his present term insurance would actually protect his family against 
the loss of his earning power in case of death. It never even asked for the $6.70 it 
now claims was necessary to prevent a forfeiture. 

Capt. Loveland undoubtedly believed that his insurance was still in effect, and 
the conduct of the Bureau was such as to reasonably lead any reasonable man to 
the same conclusion. Since a private insurance company would be estopped from 
asserting to the contrary, the Bureau of War Risk Insurance is by the same principle 
estopped. 

Let the plaintiff recover accordingly, with interest. 


PHILADELPHIA LIFE INS. CO. v. BURGESS er at. (No. 392.) 
District Court, E. D. South Carolina. March 11, 1927. 
18 Federal Reporter (2d) 599. 

2. INSURANCE—INCONTESTABLE CLAUSE IN LIFE POLICY HELD 
APPLICABLE TO SUICIDE CLAUSE, PROVIDING THAT SELF-DE- 
STRUCTION WITHIN TWO YEARS WAS NOT RISK ASSUMED. 
Life policy containing clause that self-destruction within two years is not’ risk 

assumed, and clause that policy is incontestable except for nonpayment of premiums 

after two years, held to be incontestable except for such nonpayment after two years, 
since policy must be construed as whole, and incontestable clause applies to suicide 
clause. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


8. INSURANCE—INSURED’S ADMINISTRATOR, WHO WAS BENEFT- 
CIARY, CANNOT BE MADE PARTY TO INSURER’S SUIT TO CAN- 
CEL POLICY AFTER EXPIRATION OF INCONTESTABLE PERIOD, 
WHERE ORIGINAL DEFENDANTS WERE NOT PROPER PARTIES. 
In life insurance company’s action to cancel policy payable to insured’s adminis- 

trator, to prevent delay by him in bringing action on policy till after expiration of 
contestable period, administrator cannot be made party after such period has ex- 
pired, where persons originally named as defendants were not proper parties, not- 
withstanding that administrator could not be appointed and suit brought against him 
before contestable period expired. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
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9. INSURANCE—“CONTEST,” UNDER INCONTESTABLE CLAU 
LIFE POLICY, IS APPROPRIATE COURT PROCEEDING. a 

‘ita et, — a in life caging policy that policy is incontestable, ex- 

or nonpayment of premiums after two La test initi i 
proceedings in court within time limited. ea en ee 
(For other cases, see Insurance, Dec. Dig. § 400.) 

10. INSURANCE—ALL DOUBTS REGARDING MEANING.OF INCONTES- 
w= IN LIFE POLICY MUST BE RESOLVED AGAINST 
All doubts regarding meaning of clause in life policy that policy is incontestable, 

except for nonpayment of premiums after two years, must be resolved against in- 

surance company which wrote such clause. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


11, INSURANCE—INSURED’S ADMINISTRATOR, NAMED AS BENEFI- 
CIARY, WILL NOT BE ENJOINED FROM BRINGING ACTION AT 
are POLICY AFTER EXPIRATION OF INCONTESTABLE 
Insured’s administrator, named as beneficiary in life policy, will not be enjoined 

after expiration of period prescribed by incontestable clause, from bringing action 

at law on policy, though insured committed suicide within two years, which was 
not risk assumed by insurer. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


In Equity. Suit by the Philadelphia Life Insurance Company against Mrs. Sallie 
Wright Burgess and others. Decree for complainant in part, and in part for de- 
fendants. 

Thomas & Lumpkin, of Columbia, S. C., and Edward J. Boughton, of Phila- 
delphia, Pa., for complainant. 

Lee & Moise and Harmon D. Moise. all of Sumter, S. C., for defendants. 

Ernest F. Cocuran, District Judge. For a proper understanding of the ques- 
tions involved in the various motions now under consideration in the above-entitled 
cause, it will be necessary to state the various steps that have been taken. 


The bill was filed on June 28, 1926. The substance of the bill is that one Richard 
F. Wright on June 10, 1924, applied to the plaintiff for insurance on his life in the 
sum of $10,000, to be isued in two policies, payable to his sister, Sallie W. Burgess, 
one of the defendants herein; that thereafter two policies, Nos. 80922 and 80923, were 
issued, both being dated July 1, 1924; that thereafter, pursuant to the conditions con- 
tained in policy No. 80923, the insured revoked the payment to the beneficiary, Sallie 
W. Burgess, and directed that the proceeds of that policy should be payable to his 
executors or administrators; that under the terms and conditions of both policies it 
is provided that they should be incontestable, except for nonpayment of premiums 
after two years from date, and also that self-destruction, while sane or insane, within 
two years from date, is not a risk assumed by the company under the policies; that 
Richard F. Wright committed suicide on May 30, 1926; that he left surviving him 
as his heirs at law his two sisters, Mrs. Sallie W. Burgess and Mrs. Everett W. 
Lucas, and three brothers, Jack J. Wright, Edward F. Wright, and Robert Lee 
Wright, and that they are the persons entitled to take and inherit under the statute 
of distributions of South Carolina; that said heirs at law and distributees will shortly 
apply to the probate court of Sumter County for the appointment of an adminis- 
trator to file suit on account of the policy mentioned (viz. No. 80923), and that 
Sallie W. Burgess intends to file suit, claiming the amount of the policy made pay- 
able to her as beneficiary (viz. No. 80922); that no administrator has as yet been 
appointed and that such appointment could not be made under the laws of South 
Carolina until after three weeks’ public advertisement, and that no administrator 
therefore could be appointed prior to July 1, 1926, the date of the expiration of the 
contestable period. 

The bill further asserts that the plaintiff has no adequate remedy at law, inas- 
much as the two-year period will have expired when suits shall be brought at law by 
the parties to collect the policies referred to. The bill alleges that the Sumter Trust 
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Company was general guardian of Richard F. Wright, but there are no further alle- 
gations connecting the Sumter Trust Company with the case. 

The plaintiff, at the time of the filing of its bill, filed also an affidavit setting 
forth that Sallie W. Burgess, Jack J. Wright, and Mrs. Everett W. Lucas were in 
possession of the said policies and resided in this district, and that Edward F. Wright 
and Robert L. Wright resided in North Carolina, and thereupon, on motion of the 
plaintiff, on June 28, 1926, this court issued what may be termed a “warning order” 
under the federal statute (section 57, Judicial Code [Comp. St. § 1039]), requiring 
the said Edward F. Wright and Robert L. Wright to appear, plead, answer, or 
demur before July 28, 1926, and ordering certified copies of the said order to be 
served upon them in North Carolina. The subpoena ad resp. was served in this 
district on June 29, 1926, on Jack J. Wright, Mrs. Everett W. Lucas, Mrs. Sallie 
W. Burgess, and the Sumter Trust Company. On July 8, 1926, according to the 
return of the marshal, the warning order and subpcena ad resp. were served on Edward 
E. Wright, instead of Edward F. Wright, by leaving a copy with R. J. Bland, the 
father-in-law of Edward E. Wright, a member of his family at the dwelling house 
of R. J. Bland, at Sumter, S. C.; Bland stating the Edward E. Wright lived with 
him and was expected home that night. Whether Edward F. Wright and Edward 
E. Wright are the same, or, if not the same, why Edward E. Wright was served, 
does not appear. Apparently no service was ever made upon Robert L. Wright. 

On July 17, 1926, all of the defendants, through their attorneys, filed a notice 
of motion to dismiss the bill under equity rule 29, on the ground that it did not state 
any matter of equity entitling plaintiff to any relief against the defendants. This 
motion came on for hearing and was argued before this court. At that hearing it 
was stated by counsel for defendants that, although there was a misjoinder of causes 
of action, in that a cause of action was attempted to be set forth against Sallie W. 
Burgess individually as the beneficiary under policy No.80922, and another cause of 
action against her and the other defendants as heirs at law and distributees of the 
insured under policy No. 80923, no point would be made of the misjoinder, and 
that, so far as the case against Sallie W. Burgess individually under policy No. 
80922 was concerned, she would answer and meet that cause of action individually, 
but that, so far as concerned the cause of action under policy No. 80923, she and 
all the other defendants would insist upon its dismissal under their motion already 
mentioned. Before this motion could be decided by the court, there were other steps 
taken in the cause and other events occurred which are necessary to be stated. 

On September 28, 1926, Jack J. Wright was appointed the administrator of the 
estate of the insured, Richard F. Wright, by the probate court of Sumter County, 
and on December 4, 1926, he instituted his suit at law in the court of common 
pleas of Sumter County against the plaintiff, the Philadelphia Life Insurance Com- 
pany to recover on policy No. 80923, and on December 21, 1926, the plaintiff herein 
(the defendant in the suit in the state court) removed that suit from the state court 
into this court. 

On December 9, 1926, the plaintiff herein gave notice of a motion to be allowed 
to amend its bill by making Jack J. Wright, the administrator of the insured, a party 
to this case, and on December 28, 1926, a rule was issued against Jack J. Wright to 
show cause why he should not be restrained from prosecuting the case brought by 
him in the state court on the law side and removed into this court until a decision 
could be reached in respect to the equitable relief claimed in the bill in this cause. 

On December 11, 1926, Sallie W. Burgess, individually and not as heir at law and 
distributee, filed her answer to the alleged cause of action set forth against her on 
policy No. 80922, setting up various defenses thereto, and setting forth also a 
counterclaim to recover the proceds of said policy;;and on December 21, 1926, the 
plaintiff filed a reply to that counterclaim. : 

On February 7, 1927, Edward F. Wright and Robert L. Wright gave notice of 
a motion for an order rescinding the warning order of June 28, 1926, requiring them 
to plead, etc., on the ground that they were citizens and residents of North Carolina, 
and that said order of June 28, 1926, was void and not authorized by law in a case 
of this nature. ; 

I will first consider the cause of action stated by plaintiff on policy No. 80922 
against Sallie W. Burgess individually. It might have been objected to this cause 
of action that it was improperly joined with the cause of action on No. 80923. 
Equity rule 26 provides that the plaintiff may join in one bill as many causes of 
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action cognizable in equity as he may have, but, where there is more than one 
defendant, the liability must be one asserted against all of the material defendants, 
or sufficient grounds must appear for uniting the causes of action in order to pro- 
mote the administration of justice. The defendant Sallie W. Burgess, however, 
expressly waived any right of objection on this ground at the hearing before me. 

[1] The two-year period of contestability provided by the policy expired on 
july 1, 1926. The plaintiff’s right, therefore, to interpose the defense of suicide at 
aw would have been ineffectual after that date. This suit for cancellation of that 
policy was filed on June 28, 1926, and served on her the next day. The suit, there- 
fore, was in time. It is now settled law in this circuit that an insurance company 
may bring a suit for cancellation of the policy, and to restrain assignment and the 
prosecution of any suit at law, when the beneficiary of the policy may delay the bring- 
ing of the action at law until the period prescribed by the incontestable clause has 
expired. Jefferson Standard Life v. Keeton (C. C. A. 4th) 292 F. 53; Jones v. Re- 
liance Life, etc. (C. C. A. 4th) 11 F. (2d) 69. 

[2] It has been suggested, however, that in this particular case the terms of 
the policy provide that suicide within two years of the date of the policy is a risk 
not assumed under the policy, and, the risk being excluded by the terms of the 
policy, the incontestable clause does not apply, and the plaintiff could be fully pro- 
tected by showing in an action at law that the case presented was not within the 
terms of the policy. The suggestion appears a very plausible one. But the policy 
must be construed as a whole, and the suicide clause must be construed in connection 
with the incontestable clause, so as to give effect to both. I think, therefore, that 
the meaning of the policy is by the incontestable clause to exclude every attack 
under the policy, except for nonpayment of premiums, whether such attack arises 
under the suicide clause or otherwise, unless such attack is made within the two- 
year period. 

By the incontestable clause, the company in effect said to the insured: “After 
two years, nothing will defeat the payment of this policy, in case of your death, 
except nonpayment of premiums.” I think, therefore, that after the expiration of 
the two-year period the defense of suicide, although occurring within two years, 
would not be available to the plaintiff in an action at law, and the remedy therefore 
at law is inadequate, and the plaintiff is entitled to maintain its bill against Sallie 
W. Burgess individually for the cancellation of policy No. 80922, and to restrain her 
from proceeding at law or from transferring the same. The bill, therefore, as be- 
tween the plaintiff and Sallie W. Burgess individually, on policy No. 80922, will be 
retained, and proceed to final hearing upon the issues raised by her answer, counter- 
claim, and the reply thereto. 

{3] The motion of the defendants Edward F. Wright and Robert L. Wright to 
vacate the warning order of June 28, 1926, will next be considered. The motion is 
based on the theory that the action is one in personam, and not in rem, and that, 
being residents and citizens of North Carolina, they cannot be sued in this district 
and served by a warning order, under the section of the Code referred to. I do not 
deem it necessary to decide whether the action is in personam or in rem. Long be- 
fore the defendants made their motion to vacate this warning order, they appeared 
and gave notice of a motion to dismiss the bill for want of equity. This was a 
general appearance, and waived any question of service of process. 

[4] It is urged, however, that this is a jurisdictional question, and therefore 
not waived by this general appearance. But the court had jurisdiction of the subject- 
matter, and the only question is whether it had jurisdiction of the person of the 
defendants, and this could be waived. The rule in this court is that, wherever a 
party desires to make a jurisdictional question, he has the right to appear for the 
special purpose only of raising that objection, and, if the objection is overruled, 
he may then appear generally and contest the case upon the merits, without waiving 
the objection; but, if he appears generally without doing so, the objection is waived. 
Hassler v. Shaw, 271 U. S. 195, 200, 46 S. Ct. 479, 70 L. Ed. 900; Southern Pacific 
Co. v. Denton, 146 U. S. 202, 206, 13 S. Ct. 44, 36 L. Ed. 942; Harkness v. Hyde, 
98 U. S. 476, 479, 25 L. Ed. 237. : ae 

[5] The next motion to be considered is the motion of the defendants to dismiss 
the bill for want of equity. As to the cause of action based on policy No. 80922, and 
which has been retained as to the defendant Sallie W. Burgess individually, it is evi- 
dent that the remaining defendants have no possible interest, legal or otherwise, in that 
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cause of action, and that cause of action must certainly be dismissed so far as they 
are concerned. It is to be noted that Sallie W. Burgess is not asking that the cause 
of action on No. 80922 be dismissed as to her individually. But she does ask that the 
cause of action on No. 80923 be dismissed as to her, and her co-defendants make 
the same motion. 

[6] As to the cause of action on policy No. 80923, I cannot see on what theory 
it can be sustained as to any of the defendants. The bill shows on its face that the 
legal owner of that policy is the administrator of the insured. It is true that the 
defendants will, unless the proceeds of the policy are absorbed by administration ex- 
penses and debts, be the final beneficiaries. But the administrator is the real legal 
owner. A decree by this court against the defendants, directing the cancellation 
of that policy and its surrender, would not be binding upon the administrator. The 
defendants are neither necessary nor proper parties to any suit for the cancellation 
of that policy. If the suit could be maintained against them, it could be maintained 
against the creditors of the insured, and, indeed, it might more logically be main- 
tained against the creditors for they take the proceeds before the defendants can 
receive any part of them. But neither creditors nor beneficiaries are the proper 
parties. The only proper party is the administrator. 

[7] It was suggested in argument that inasmuch as the defendants Mrs. Sally 
W. Burgess, Jack J. Wright and Mrs. Everett W. Lucas are in possession of the 
policies in question they are therefore necessary and proper parties for the can- 
cellation thereof. The bill itself does not allege that any of the parties are in 
possession of these policies. It is alleged, however, in the affidavit of the plaintiff’s 
attorneys, made for the purpose of obtaining the warning order referred to, that 
the policies in question are in the possession of Sallie W. Burgess, Jack J. Wright, 
and Mrs. Everett W. Lucas. I do not think, upon the motion to dismiss, that this 
allegation should be deemed admitted for the purposes of the motion. However, . 
even if the bill had made this allegation, I cannot see that it would make them 
either necessary or proper parties, so far as policy No. 80923 is concerned. 

As to that policy, none of the parties had any legal interest in it, and any 
possession they may have must be simply as mere custodians, and it surely cannot 
be claimed that a bill in equity can be maintained against a mere custodian for 
the cancellation of a policy held by him for another, and in which he has no legal 
interest whatever, so as to bind the real owner. The cause of action, therefore, 
stated in the bill on policy No. 80923, must be dismissed as to Sallie W. Burgess, 
and the whole bill must be dismissed as to the remaining defendants. 

[8] The next motion to be considered is the motion of the plaintiff to make 
the administrator a party to this suit. It happens that the administrator is Jack 
J. Wright, who is a party defendant as heir at law in this suit. But this is im- 
material. The fact that he happens to be an heir at law and the defendant in the 
present suit cannot affect any right the plaintiff may have to make him a party in 
his capacity as administrator. The theory upon which the plaintiff seeks to make 
the administrator a party at this time is in substance that, upon the death of the in- 
sured, it was impossible to have an administrator appointed and bring suit against 
him before the contestable period expired, and that, having brought the suit within 
the period against the ultimate beneficiaries, the heirs at law, and the administrator 
having been subsequently appointed, it is entitled now to make the administrator 
a party, and thus preserve its right to maintain this suit for cancellation of the policy 
as if brought against the administrator before the contestable period expired. The 
plaintiff’s argument is that it has done all that was possible under the circumstances 
and facts of the case, and therefore should be permitted to make the administrator 
a party, as it were, nunc pro tunc. 

[9] It may be conceded that the plaintiff’s contest must be by suit, and that 
a mere protest or objection would not be sufficient. The great weight of authority 
is to the effect that a contest, under such a clause, is a contest initiated by ap- 
propriate proceedings in court within the time limited. Jefferson Life Ins. Co. v. 
Keeton, supra; Jones v. Reliance Life, etc., supra. See, also, Peake et al. v. Lincoln 
Nat. Life, etc. (C. C. A. 8th) 15 F. (2d) 303, and cases therein cited. 

[10] Assuming that it was impracticable, or even impossible, for the ad- 
ministrator to have been appointed, and the plaintiff to have instituted the suit 
which the law requires to make a contest within the contestable period, and con- 
ceding that it makes it a very hard case for the plaintiff, nevertheless, I am of 
opinion that the plaintiff is not relieved thereby from instituting suit against the 
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administrator within that period. The plaintiff wrote the incontestable clause in 
question. All doubts regarding the meaning of that clause must be resolved against 
the plaintiff. Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. 167, 44 S. Ct. 
90, 68 L. Ed. 235, 31 A. L. R. 102. 

When it wrote the policy, plaintiff could have known that many situations would 
arise where it would be impracticable, if not impossible, for it to bring its suit within 
that period; for example, there may be cases where gross frauds are practiced in 
obtaining the policy, and the insurance company may never have any opportunity 
for ascertaining such fraud, until after the two-year period has expired, or the 
fraud may be discovered such a short time before the period expires as to render 
it impracticable, or even absolutely impossible, to institute suit. Can it be doubted 
that such impracticability or impossibility of presenting its suit in time will not 
avail it in such a case when the incontestable clause is pleaded? I see no reason 
for differentiating between the impracticability, or even impossibility, of beginning 
suit for the cancellation on the ground of fraud and the case of cancellation for suicide. 

The plain meaning of the incontestable clause is that all contests must be 
brought within that period, and there are no exceptions stated, except nonpayment of 
premiums. If the plaintiff desired to protect itself from these various situations 
which might arise, where it would be impossible to present its contest within the 
period mentioned, it could easily have written into the policy such exceptions as it 
desired to make. It did not see fit to do so. It cannot be doubted that a policy with 
such exceptions in it would not be as attractive and salable as a policy without ex- 
ceptions. The plaintiff chose to make the most attractive contract, and take its 
chance of being able to present its contest within time. 

The learned counsel for the plaintiff has cited a number of cases in support of 
his contention, but I do not think that any of them are in point. The nearest ap- 
proach to a case in point is the case of Jefferson Standard Life Ins. Co. v. McIntyre 
(C. C. A. Sth) 294 F. 886. The insurance company brought its action to cancel 
against the widow and children of the insured two days before the contestable 
period (one year) expired. After the expiration of the contestable period, the 
administrator was appointed, and later the bill was amended by making him a party. 
The administrator made a motion in the District Court to dismiss the bill as to 
him, on the ground that the proceeds of such policies under the law of Florida inured 
exclusively to the benefit of the widow and children; that he had no interest in such 
proceedings, and consequently no interest in the litigation, and was therefore an im- 
proper party; and the District Court, under the law of Florida, determined that 
question in his favor, and dismissed the bill as to him. 

The District Court also dismissed the bill as to the other parties, on the ground 
that the incontestable clause did not apply after the death of the insured, occurring 
prior to one year from date of the policy, and that the contest could be effectually 
inaugurated by denial of liability in any form. See Jefferson Standard Life Ins. 
Co. v. McIntyre (D. C.) 285 F. 570. The Circuit Court of Appeals for the Fifth 
circuit reversed this decision, holding that the clause had made the policy incon- 
testable, even though the insured died within that time, and that mere denial or 
repudiation was not a contest within the meaning of the clause. As to the adminis- 
trator, the court simply said: ‘The administrator was a proper party, as he, as the 
representative of the deceased insured, was entitled to receive the tendered amount 
of premium paid, with interest thereon.” Jefferson Standard Life Ins. Co. v. 
McIntyre (C. C. A. 5th) 294 F. 886. 

The distinction between that case and this is that in that case, under the law of 
Florida, although the policy was payable “to the estate,” it did not inure to the 
administrator, but to the heirs at law exclusively, while in the present case the heirs 
at law are not entitled to any part of the proceeds until the administrator has col- 
lected the policy and paid the debts. The administrator was simply held by the 
Circuit Court of Appeals to be a proper party to collect, not the policy, but the 
tendered premium paid, with interest thereon. The incontestable clause of course 
had no application to a recovery of the premium, and the administrator was retained 
as a party for that purpose only. In addition to this, no point was raised in that 
case or decided, either below or in the Circuit Court of Appeals, on the question 
whether the making of the ultimate beneficiaries parties within the contestable 
period, would extend the contestable period so as to give the company the right to 
bring in the administrator at a later period. 

I have assumed that the allegations of the bill, which assert that it was impossible 
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for an administrator to be appointed and suit to be instituted against him before the 
period prescribed by the incontestable clause expired, are correct. The defendants, 
however, insist otherwise. The death of the insured occurred on May 30, 1926, and 
the two-year period expired July 1, 1926. The pertinent provisions for the appoint- 
ment of an administrator are sections 5382, 5386, and 5393 of Civil Code of S. C. 
of 1922, vol. I. Section 5382 provides that administration shall be granted first to 
the husband or wife, and, if there be none, to certain kindred in the order therein 
prescribed, and, in default of such, to the greatest creditor or creditors, or such other 
person as the court may appoint. Section 5386 requires the person applying to file 
a petition, and a citation to be issued and published two successive weeks (not three 
weeks as alleged in the bill) before the appointment can be made. Section 5393 
requires the clerk of the court of common pleas, when it comes to his knowledge 
that an estate remains unadministered for six months, either because no application 
for administration has been made, or from any other cause, to apply for letters of 
administration. 

It is not clear that these statutes gave the plaintiff any legal right to force 
the appointment of an administrator. Assuming that it had such right, it might have 
been possible theoretically within the short time between May 30 and July 1 to 
have taken the steps necessary to have the appointment made, but as a practical 
matter it could hardly have been done. While the defendants’ contention in this 
respect is worthy of note, and may be correct, nevertheless I prefer to rest my 
decision on the other grounds set forth in this opinion. 

But there is another and possibly a still stronger reason why the motion to 
allow the administrator to be made a party cannot be granted. We have seen that 
all of the defendants, so far as policy No. 80923 is concerned (and it is only in this 
policy that the administrator is interested), have no legal interest in the suit, are not 
proper parties, and the bill must be dismissed as to them. The motion, therefore, 
amounts to a motion to substitute the administrator as a party. It is in effect, 
therefore, the bringing of a new suit against him, and that, too, after the time when 
such suit can be legally brought. This cannot be done. A plaintiff cannot bring suit 
against the wrong party within the time in which such suit is required by the statute 
of limitations or contract to be brought, and then, when such suit is dismissed, 
or about to be dismissed, seek to substitute an entirely distinct defendant, especially 
where such action will deprive such new defendant of the right to interpose a defense 
of the statute of limitations, or other defense of that nature, which he might have 
interposed if the suit had been brought in time. 

The principle involved in this proposition has been expressly decided by the 
Supreme Court of the United States in the case of Davis v. Cohen, 268 U. S. 638, 
45 S. Ct. 633, 69 L. Ed. 1129. In that case an action was brought against a rail- 
road company for damages sustained while the road was under federal control. 
Later, on motion of plaintiff, the writ and declaration were amended, by striking 
out the name of the railroad company and substituting the name of the Director 
General or Agent appointed under the Transportation Act of 1920 (41 Stat. 456). 
The Director General (the Agent of the United States) appeared specially and 
objected, on the ground that the service was void and the court without jurisdiction 
to entertain the action against him, because the proceedings against him had not been 
instituted within the time prescribed by the Transportation Act. This motion was 
denied, and he was required to answer. The Supreme Court held that the amend- 
ment of the writ and declaration, by substituting the Director General as a defend- 
ant, was in effect the commencement of a new and independent proceeding, and, 
being commenced more than two years after the passage of the Transportation Act, 
could not be maintained. Davis v. Cohen, 268 U. S. 638, 45 S. Ct. 633, 69 L. Ed. 
1129. See, also, Currie v. L. & N. R. R., 206 Ala. 402, 90 So. 313, 19 A. L. R. 675. 

It is true that Davis v. Cohen was a law case, and the present case is in equity. 
But the fundamental principle is the same, whether at law or in equity. It is also 
true that in Davis v. Cohen the two-year limit was prescribed by statute, while here 
it is prescribed by contract between the parties; but that cannot affect the case, for 
the parties are bound by their contract. The only ground of distinction between 
Davis v. Cohen and this case, that might appear substantial, is that in the former case 
it does not appear that there was any reason why the plaintiff could not have brought 
his case against the proper party in time, while here it is claimed that it was im- 
practicable or impossible. But, as I have shown, the plaintiff here made its own con- 
tract, and bound itself to bring the suit within the two-year period, without regard 
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to circumstances or facts beyond its control, which might impede or prevent it from 
so doing. Being so bound, and having by its own act deprived itself of the op- 
portunity to bring the suit, the supposed distinction between Davis v. Cohen and 
this case vanishes. Moreover, Davis v. Cohen was not rested on the ground that 
the plaintiff had an opportunity to sue the right party within time. That point was 
not adverted to, and played no part in the decision. 

The principle to be gathered from the cases is that, where a plaintiff sues the 
wrong party within the period of time allowed by its contract or by statute, and 
seeks, after the time has expired under which it might sue the right party, to bring 
in the right party by amendment, this amounts to a new and independent suit, and 
cannot be maintained as agent a provision requiring the suit to be brought within 
a certain time. Applying the principle to the case at bar, it clearly prevents this 
amendment. Here the suit must be brought against the administrator before the 
contestable period expires. It was not so brought. It was brought against the heirs 
at law, who are not legally the right parties against whom such a suit should be 
brought. After the contestable period has expired, and a motion has been made by 
the heirs at law to dismiss the suit as to them, the plaintiff seeks to bring in the 
administrator as a party nunc pro tunc. The case is clearly within the prin- 
ciples laid down in Davis v. Cohen, supra. The motion therefore to make the 
administrator a party must he denied. 

[11] From what has been said, it also follows that the motion to enjoin the ad- 
ministrator from proceeding in an action at law on policy No. 80923 must be refused. 
It is therefore ordered, adjudged, and decreed: 

First. That the bill of complaint, in so far as it states a cause of action i 
between the plaintiff and Sallie W. Burgess individually on policy No. 80922, be 
the same is hereby retained for hearing and determination upon the issues pe 
from the said bill on that cause of action, answer and counterclaim of Sallie W. 
Burgess thereto, and the reply of the plaintiff to said counterclaim, and that the 
said Sallie W. Burgess be and she is hereby restrained and enjoined during the 
pendency of this action, and until the further order of the court, from instituting, 
prosecuting, or maintaining any action at law in any court on said policy No. 80922, 
provided, however, that this restraint and injunction shall not prevent the said Sallie 
W. Burgess from maintaining her counterclaim on said policy in this cause in this 
court, if she can. 

Second. That the motion of the defendants Edward F. Wright and Robert L. 
Wright to rescind and vacate the warning order “of this court of June 28, 1926, 
requiring them to appear and plead, be and the same is hereby refused. 

Third. That the motion of the defendant Sallie W. Burgess as heir at law and 
distributee of the insured, to dismiss the cause of action based on policy No. 80923, 
is granted and the cause of action on said policy be and the same is hereby dismissed 
as to the said Sallie W. Burgess. 

Fourth. That the motion of all of the defendants (except the defendant Sallie 
W. Burgess) to dismiss the whole bill, on both causes of action as to them, is granted, 

and the entire bill be and the same is hereby dismissed as to all of said "defendants, 
except the said Sallie W. Burgess. 

Fifth. That the plaintiff’s motion to make the administrator, Jack J. Wright, 
a party to the above-mentioned cause of action, be and the same is hereby refused. 

Sixth. That the plaintiff's motion to enjoin the administrator, Jack J. Wright, 
from prosecuting the action at law against the plaintiff, based on ‘policy No. 80923, 
be and the same is hereby refused. 


DAKOTA LIFE INS. CO. v. MIDLAND NAT. BANK OF MINNEAPOLIS 
Circuit Court of aun” ~— Circuit. April 12, 1927. 
oO. 


18 Federal Reporter (2) 963 
3. INSURANCE—INSURER COULD NOT ESCAPE LIABILITY ON VALID 

LIFE POLICY, ASSIGNED TO SECURE DEBT, BY PROOF THAT IN- 

SURED HAD GOOD DEFENSE AGAINST ASSIGNEE. 

If life insurance policy, assigned to plaintiff as security for pre-existing debt 
with insurance company’s approval and written consent of prior assignee, was valid, 
insurance company could not escape liability to plaintiff suing on policy after 
insured’s death, by showing that insured assignor had good defenses to plaintiff’s 
claim. 


(For other cases, see Insurance, Dec. Dig. § 593[1].) 
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4. INSURANCE—STATE STATUTE, MAKING LIFE POLICY INCONTEST- 
ABLE AFTER TWO YEARS, MUST BE READ INTO POLICY, AND 
BARS RIGHT TO CONTEST FOR FRAUD NOT SET UP WITHIN 
PERIOD (COMP. LAWS N. D. 1913, § 6635c). 


North Dakota statute (Comp. Laws N. D. 1913, § 6635c) making life insurance 
policy incontestable after two years from its date, must be read into policy executed 
in that state, and, if insured’s fraud in procuring insurance is not discovered and set 
up within two-year period, right to contest policy on that ground is barred. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE—INSURANCE ON ANOTHER’S LIFE, IN WHICH BENE- 

FICIARY HAS NO INSURABLE INTEREST, IS VOID. 

Insurance policy taken out by beneficiary on life on one in whom he has no 
— interest is a wagering contract, void from its inception as against public 
policy. 

(For other cases, see Insurance, Dec. Dig. § 114.) 


6. INSURANCE—BANK’S INSURABLE INTEREST IN DEBTOR’S LIFE 
HELD LIMITED TO DEBT DUE, AND EXCESS INSURANCE VOID, 
AND CONTEST NOT BARRED BY TWO-YEAR LIMITATION; “WAG- 
ERING CONTRACT.” 


Insurable interest of bank in debtor’s life was limited to amount reasonably 
adequate to cover indebtedness to it and premiums which it would have to pay and 
interest, and where premiums and accrued interest were tendered back by insurer, 
amount of policy in excess of debt was void as a wagering contract against public 
policy, and limitation of two years for contest was no bar as to such excess. 


(For other cases, see Insurance, Dec. Dig. §§ 116[5], 400.) 


7. INSURANCE—INSURER’S LIABILITY TO CREDITOR’S ASSIGNEE ON 
LIFE POLICY ON DEBTOR’S LIFE IS LIMITED TO CREDITOR’S IN- 
SURABLE INTEREST AT DATE OF POLICY (COMP. LAWS N. D. 1913, 
§§ 6628, 6629). 

Insurer’s liability on life insurance policy taken out on debtor’s life by bank to 
protect its interest as creditor for amount much greater than debt is limited to bank’s 
insurable interest when policy was issued, even as against assignee of policy under 
assignment securing indebtedness equal to face of policy, in view of Comp. Laws. 
N. D. 1913, §§ 6628, 6629. 

(For other cases, see Insurance, Dec. Dig. § 121.) 


In error to the District Court of the United States for the District of Minnesota. 

Action by the Midland National Bank of Minneapolis against the Dakota Life 
Insurance Company. Judgment for plaintiff, and defendant brings error. Reversed 
and remanded. 

John B. Hanten, of Watertown, S. D. (O’Malley & O’Malley, of St. Paul, 
Minn., on the brief), for plaintiff in error. 

Sigurd Ueland, of Minneapolis, Minn. (A. Ueland, of Minneapolis, Minn., 
on the brief), for plaintiff in error. 

Before Lewis and Kenyon, Circuit Judges, and Trieber, District Judge. 

Lewis, Circuit Judge. The defendant in error, as plaintiff below and herein 
called plaintiff, recovered judgment against the Insurance Company on a $10,000 
life policy, which it had issued to Oscar Mosher and by which it agreed to pay that 
sum to Mosher’s executors, administrators and assigns on proof of his death. 

[1] The questions that are reviewable on this writ relate to the exclusion of 
offered proof in the light of the pleadings; and the errors assigned to the Court’s 
ruling in excluding the offers must be considered on the assumption that plaintiff 
in error could have proven the facts embodied in the offer. On that basis we 
will first state the case as we find it in the record, not carefully separating the es- 
tablished facts from tho$e which were excluded over objection. The plaintiff sued 
as assignee of Mosher and attached to its complaint copies of the policy and assign- 
ment. The policy bears date May 14, 1920. Its assignment to plaintiff by Mosher 
was made February 26, 1923, and it is recited therein: “This assignment is given 
to secure the payment to the said party of the second part (Midland National Bank 
of Minneapolis) of the sum of Ten Thousand Dollars, according to the tenor and 
conditions of two promissory notes.” There is no further description of the two 
notes. The Insurance Company approved in writing the assignment on March 2, 
1923, and mailed it and the policy to plaintiff and the plaintiff received them at or 
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about the same time it received two $5,000 demand notes (from whom, is not stated) 
bearing dates January 13, 1923, signed by Mosher and his wife and payable to J. E. 
Jacobson at the Dazey State Bank, Dazey, North Dakota, and both indorsed by 
Jacobson, presentment for payment being waived by the makers and indorser. Jacobson 
was indebted to the plaintiff Bank at that time in a sum in excess of $34,000. He 
was also principal owner and manager of the Dazey State Bank which was then 
indebted to the plaintiff Bank in a sum in excess of $46,000. The Dazey State 
Bank closed its doors and failed on February 26, 1923, the day Mosher assigned the 
policy to plaintiff. Plaintiff claims it received the two described $5,000 notes as 
collateral on Jacobson’s prior indebtedness to it and the policy as sub-collateral on 
the two notes. Jacobson also seems to have been insolvent when the Dazey State 
Bank failed. He appears to have been the local agent at Dazey of the Insurance 
Company when the policy was issued. That company offered to show that the 
policy was applied for and issued at the instigation of Jacobson; that he retained 
possession of it for the Dazey State Bank; that Mosher assigned it to that Bank 
when it was issued and that Bank paid the first and all other premiums; that Mosher 
was a farmer living on a rented farm near Dazey, that all he had—stock, farm 
implements and crops—was mortgaged to that Bank to secure his indebtedness 
to it, which, the answer alleged, amounted to $5,686.08 at the time the policy issued; 
that at that time and for some time theretofore Mosher had tubercular consumption 
in an advanced state and continued in that condition until his death which occurred 
on September 10, 1923; that the signatures of Mosher and wife were obtained to 
the two $5,000 notes by Jacobson in the presence of plaintiff’s agent by a trick and 
deception and there was no consideration to Mosher or his wife therefor; that when 
Mosher assigned the policy to plaintiff Bank, which was without any consideration 
to him, he was led to believe and thought it was to secure his indebtedness then held 
by the plaintiff Bank assigned to it by the Dazey State Bank; that Mosher never 
had or kept the policy under his control, that it was taken out by and solely for the 
benefit of his creditor, the Dazey State Bank; and that the Insurance Company was 
wholly ignorant of the foregoing facts until shortly before Mosher’s death, but 
after the policy was assigned to plaintiff; that on discovery of the foregoing facts 
it at once took steps to cancel the policy and for that purpose it tendered to Mosher 
all the premiums that had been paid which were refused by him on the ground that 
none of them had been paid by him and thereupon it brought a suit against Mosher 
in the state court to cancel the policy because of the facts stated, had summons in 
that suit served on him and after his death and after his wife as his administratrix 
had been substituted a party in his stead, decree was entered in that suit can- 
celing the policy as void from the beginning; that the Dazey State Bank aind 
Jacobson were parties defendant in that suit, that it tried to make plaintiff Bank 
a party defendant also, but it was without the court’s jurisdiction and succeeded in 
obtaining an order quashing the service of summons on it. Some of the facts stated 
were embodied in the state court decree which was rejected as proof and some may 
be but correlates of other offers. 

Under this statement what were the rights of plaintiff Bank in the policy? 

[2] 1. It was neither party nor privy of any party to the suit in the state court. 
It took an assignment of the policy before that suit was brought; hence it was not 
bound by the decree in that suit. No reason is shown why the general rule on 
this subject does not apply. 

[3] 2. The fact, if it be a fact, that there was no consideration to the makers 
of the two $5,000 notes, is not a cause for complaint by the Insurance Company. 
Likewise as to the assignment of the policy by Mosher. And though it may be true 
that Mosher’s signatures to the notes were obtained by a trick and deception, still 
they were valid obligations of Jacobson on his indorsements. Even Mosher’s estate 
has no interest in the policy to protect. The state court decree bars it of any right 
it may have had. The court found that the policy was canceled by mutual agreement 
of Mosher and the Insurance Company. As to The Dazey, State Bank and Jacobson 
the decree does not show whether the court acquired jurisdiction as to them. The 
issue here is between the Insurance Company and Mosher’s assignee. That assignee 
took the policy as security on a valid pre-existing debt with the approval of the 
insurer and the written consent of all prior assignees. If the policy was valid 
we do not think the insurer can escape liability by setting up even a good defense 
on a side issue in which it has no interest. : 

[4] 3. Mosher’s application for the policy bearing the same date as that of 
the policy (May 14, 1920), and made a part of the contract, stated that the policy 
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“shall not take effect until the first premium has been paid during my good health,” 
and it is argued that Mosher’s physical condition of bad health, hereinbefore stated, 
rendered the policy void from the beginning. His condition, if truly stated, was a 
fraud on the insurer in procuring the policy. But it was a ‘North Dakota contract, 
and a statute of that state (Comp. Laws N. D. 1913, § 6635c) provided “that the 
policy shall constitute the entire contract between the parties and shall be incontest- 
able after two years from its date.” This restriction on the rights of the insurer 
to contest the validity of the policy for fraud in its procurement must be read into 
the policy for the purpose of fixing the rights and obligations of insurer and insured. 
It is a limitation on the insurer’s right to discover and set up fraud in procuring 
the policy and if that is not done within the time limited the right is thereafter 
barred. That is the sole purpose of the statute. Mutual Life Ins. Co. v. Hurni 
om 263 U. S. 167, 44S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Id. © C. A.) 280 
. 18; Great Southern Life Ins. Co. v. Russ (C. C. A.) 14 F. (2d) 27 

[5, 6] 4. The remaining proposition that requires consideration is the extent of 
insurer’s liability on the proof and the tendered and rejected proof. The Dazey 
State Bank had an insurable interest in the insured’s life, because it was his creditor 
at the time the policy was taken out. But for that relation it would have been a 
wagering contract and void in toto at its inception, because against public policy. 
Crotty v. Union Mutual Ins. Co., 144 U. S. 621, 12 S. Ct. 749, 36 L. Ed. 566; 
a Central Bank v. Hume, 128 U. S. 195, 9 S. ct. & 32 L. Ed. 370; N. 
Y. Life Ins. Co. v. Armstrong, 117 U. S. 591, 6 S. Ct. 877, 29 L. Ed. 997 ; Warnock 
v. Davis, 104 U. S. 775, 26 L. Ed. 924; Conn. Mut. Life Ins. Co. vi Schaefer, 94 
U. S. 457, 24 L. Ed. 251; Gordon v. Ware Nat. Bank (C. C. A.) 132 F. 444, 67 
L. R. A. 550. The insurable interest of the Dazey State Bank was limited to an 
amount reasonably adequate to cover Mosher’s indebtedness to it and premiums which 
it would have to pay, and interest. The premiums with interest (all paid by that 
Bank according to defendant’s offer of proof) were deposited by the insurer in the 
state court, as shown by the decree in the case brought there; and the accruing interest 
on Mosher’s debt to the Bank was kept paid, it would seem, under the offer of proof 
that his renewal notes given in January, 1923, covering all of his debts to the Bank 
at that time were for a little less than $4,900. We think the amount named in the 
policy in excess of Mosher’s indebtedness to the Bank at the time it was issued, 
should be regarded, on the facts and offers of proof, as a wager on his death, and 
to that extent void and non-enforceable, because against public policy; and as to 
that the limitation of two years for contest is not a bar. Bromley’s Adm’r v. 
Washington Life Ins. Co., 122 Ky. 402, 92 S. W. 17,5 L. R. A. (N. S.) 747, 121 
Am. St. Rep. 467, 12 Ann. Cas. 685 ; ‘O’Connor’s Adm’r v. Equitable Life Assur. 
Society, 170 Ky. 715, 186 S. W. 502; Clement v. N. Y. Life Ins. Co., 101 Tenn. 22, 
46 S. W. 561, 42 L. R. A. 247, 70 Am. St. Rep. 650. 

[7] Furthermore, if, as claimed, the policy was taken out by the Dazey State 
Bank to protect its interest as Mosher’s creditor, liability of the insurer is limited 
to that interest as it existed at the time the policy was issued. In Conn. Mut. Life 
Ins. Co. v. Schaefer, supra, it is said: “And in cases where the insurance is 
effected merely by way of indemnity, as where a creditor insures the life of his 
debtor, for the purpose of securing his debt, the amount of insurable interest is the 
amount of the debt;” and further on in the opinion an English statute intended to 
discourage wagering is connected on, the words of the statute being “That no 
og eg shall be made on a life or lives wherein the assured shall have no interest, 

r by way of gaming or wagering” and “that in all cases where the insured [here 
the Dazey State Bank] hath interest in such life, etc., no greater sum shall be re- 
covered than the amount or value of the interest.” It was then said that this statute 
migh also be regarded “as declaratory of the original common law, and as indicating 
the proper rule to be observed in this country where that law furnishes the only 
rule of decision.” A statute of North Dakota seems to have been intended for 
a like purpose. Sections 6628 and 6629, N. D. Compiled Laws 1913, provide that 
a creditor has an insurable interest in the life of his debtor, and that the policy may 
pass by transfer to any person, who may recover upon it whatever the insured 
might have recovered,—the insured being taken, as it was under the English statute, 
to be the one in whose interest the policy was taken out. See Grigsby v. Russell, 
222 U. S. 149, 32 S. Ct. 58, 56 L. Ed. 133, 36 L. R. A. (N. S.) 642, Ann. Cas. 
1913B, 863. 

So we conclude on the facts stated that the policy was a good and valid contract 
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to the extent of Mosher’s indebtedness to the Dazey State Bank on May 14, 1920, 
and that the court erred in excluding the tendered proof. If the tender should be 
made good and the case does not present a materially different aspect from the 
record before us, plaintiff should have judgment for that amount, with interest from 
service of summons. 


Reversed and remanded. 


KEYSTONE DAIRY CO. v. NEW YORK LIFE INS. CO (TWO CASES) 
Circuit Court of — Third Circuit. April 27, 1927. 
Nos. 3574, 3575 
19 Federal Reporter (2d) 68 
1, INSURANCE—EQUITY HAS JURISDICTION TO CANCEL LIFE POLI- 

CY FOR FRAUD, WHERE BENEFICIARY FAILS TO SUE WITHIN 

CONTESTABLE PERIOD, WHICH IS NOT DEFEATED BY BENE- 

FICIARY’S SUBSEQUENT SUIT AT LAW. 

Where beneficiary failed to sue on policy within period of contestability, thereby 
depriving insurer of defense of fraud available at law, and forcing it, just before 
expiration of period of contestability, to sue in equity ‘for cancellation, held, equity 
had jurisdiction, which was not defeated by beneficiary’s subsequent suit at law after 
expiration of period. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


2. INSURANCE—ACTION ON POLICY AFTER EXPIRATION OF CON- 
TESTABLE PERIOD HELD PROPERLY STAYED PENDING EQUITY 
SUIT TO CANCEL POLICY. 

Where insurer sued in equity, before expiration of period of contestability, 
to cancel life policy for fraud in procurement, law action on policy, instituted after 
expiration of period of contestability, was properly stayed till final determination of 
equity suit, since beneficiary prevented insurer from making defense in law action 
by delay. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


Appeal from and in error to the District Court of the United States for the 
District of New Jersey; Wm. N. Runyon, Judge. 

A law action by the Keystone Dairy Company against the New York Life 
Insurance Company was staged pending the final determination of a suit in equity 
by the New York Life Insurance Company against the Keystone Dairy Company, 
and the Keystone Dairy Company appeals and brings error. Affirmed. 

Fallon & Fallon, of Hoboken, N. J. (William Mayo Atkinson, of Hoboken, 
N. J., of counsel), for Keystone Dairy Co. 

Lindabury, Depue & Faulks, of Newark, N. J., (J. Edward Ashmead, of Newark, 
N. J., of counsel), for Ntw York Life Ins. Co. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

BuFFINGTON, Circuit Judge. On March 28, 1924, the New York Life Insurance 
Company, hereafter called the insurance company, issued three policies to the 
Keystone Dairy Company, hereafter called the dairy company, on the life of its 
treasurer, William M. Kroog, which policies provided they were incontestable after 
2 years from their issue date. Mr. Kroog died on October 15, 1924. During the 
remaining 17 months which intervened between the death of the insured and the 
expiration of the contestable period, the Dairy Company brought no suit on the 
policy. On March 18, 1926, 10 days before such contestable period expired, the 
insurance company, a corporate citizen of New York, filed a bill in equity in the 
court below against the dairy company, a corporate citizen of New Jersey, to 
cancel the policies on the ground of fraud in their procurement, and tendered back 
the premiums paid. On April 22, 1926, a dairy company brought an action at law 
against the insurance company on the policies in a state court, which action was sub- 
sequently removed to the court below. Subsequently that court, on application of 
the insurance company, entered an order in the equity case, ordering the action 
at law to be stayed until the final determination of the equity suit, and an order in 
the law case staying it until the equity case was decided. Thereupon the dairy com- 
pany took appeals from both such injunctive orders. 

{1, 2] It, will be noted that the case is free from embarrassment of a conflict 
of jurisdiction, which sometimes arises where the actions are in different courts. 
The case is also different from others in the cited cases, in that the present action 
of law was not brought during the 2-year period when the insurance company could 
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contest the policy. The dairy company could have sued during that period, and could 
thereby have made the insurance company’s defense available at law; but by not 
suing during such period it forced the insurance company to resort to equity for 
relief. Now, with cancellation for fraud being a recognized ground of equity 
jurisdiction, and the nonaction of the dairy company preventing the insurance 
company from having such remedy at law, it follows that the jurisdiction of the 
court below was rightly invoked and acquired, in the action in equity, and, the 
jurisdiction of the court having been once taken of the parties and the subject-matter, 
it follows that it could not be shorn of that jurisdiction in equity by the defendant 
thereafter bringing another action at law. Such being the facts in the present case, 
it follows that the court below had power to maintain its jurisdiction in equity, 
and its order cannot be challenged on the ground of lack of power. 

Nor do we see any error was committed in its exercise of that power. When 
the bill in equity was brought, the insurance company was remediless. It had a 
right which it could contest in a court of law, if the dairy company invoked the 
jurisdiction of such a court. But the dairy company did not bring suit within the 
period of contestability, and in that connection we here note its earnest contention 
that the orders here complained of have deprived it of trial by jury. In point of 
fact, it is its own act, and not the court’s orders, that has had that effect. Had 
suit at law been brought by the policy holider within the contestable period allowed 
the insurance company, the latter could have availed itself in such action at law of 
its alleged right of cancellation. But the policy holder, by delaying suit and preclud- 
ing the insurance company from a defense at law, forced it to resort to equity, 
and thus affirmatively brought about the loss of jury trial of which it now com- 
plains. Without referring to the numerous cases cited pro and con on this subject, 
we limit ourselves to saying that the case before us a an even stronger impel- 
ling situation than that in Jefferson in Keeton (C. C. A.) 292 F. 53, where both the 
equity and law suits were brought during the period of contestability. 

Confining ourselves to the facts and situation in this case and to the alleged 
error of the court below in its purpose to first try the equity case, in which its 
jurisdiction was first invoked, we are of opinion no error is shown. Its orders 
are therefore affirmed. 


NORTHERN LIFE INS. CO. v. SCHWARTZ 
District Court, N. D. California, S. D. April 25, 1927. 
No. 1535 
19 Federal Reporter (2d) 142 

1. INSURANCE—LIFE POLICY HELD TO HAVE BECOME EFFECTIVE 

ON ITS DATE AND NOT ON PREMIUM DUE DATE, AND NOT IN- 

CONTESTABLE ON DATE INSURED COMMITTED SUICIDE. 

Application for life insurance and the medical examination were made on 
August 2, and on that date applicant gave his note for the first year’s premium 
and received a conditional binding receipt, which, however, was not effective to 
put the insurance in force on that date, because payment was not in cash. Policy 
was issued, dated August 14, and delivered later; but the premium due date was made 
in accordance with’ its terms on the date of the medical examination, August 2. 
The policy contained a clause making it incontestable, except for nonpayment of 
premiums, after one year from its date. Insured committed suicide, which was ground 
for avoidance of the policy, on August 9 of the following year. Held, that the policy 
became effective on August 14, and that a year had not expired at the date of suicide. 

(For other cases, see Insurance, Dec. Dig. §§ 175, 400.) 
2. INSURANCE—PREMIUM DUE DATE DOES NOT NECESSARILY FIX 

EFFECTIVE DATE OF POLICY. 

Premium date on a life policy does not necessarily fix date policy became effec- 
tive, where it bears a later date. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

In Equjty. Suit by the Northern Life Insurance Company against Alice Edith 
Schwartz. Decree for complainant. 

Knight, Boland & Christin, of San Francisco, Cal., for plaintiff. 

Ford, Johnson & Bourquin, of San Francisco, Cal., for defendant. 

KERRIGAN, District Judge. On August 2, 1924, Henri Charles Schwartz applied 
to the Northern Life Insurance Company for insurance _upon his life in the amount 
of $25,000. On that day he gave to the agent of the insurance company a 30-day 
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note, payable to and endorsed by himself, for $900, in settlement for the first year’s 
premium. He received a receipt in the following terms: 
“Conditional Binding Receipt. 
“Oakland, Calif, Aug. 2, 1924. 

“Northern Life Insurance Co., Seattle, Wash., received from Henri Charles 
Schwartz an application bearing same number as this receipt for $25,000 insurance on 
his life and nine hundred (note) dollars in cash, in full settlement of premium 
thereon: Provided, settlement for the full premium has been previously made, the 
insurance applied for (not in excess of limits below) shall take effect when an 
examination of the applicant satisfactory to the company has been made by its 
medical examiner: Provided, nothing is developed as existing at or prior to the 
time of said examination which would ordinarily cause rejection at the company’s 
home office for the plan and (or) amount of insurance applied for. If application 
is not accepted, the settlement made as above stated will be returned upon surrender 
of this receipt. In no event shall the company be liable under any insurance 
covering the applicant for a total (including any insurance previously issued or 
applied for) of more than $25,000 life insurance, or $50,000 inclusive of double 
indemnity for accidental death (except, if applicant is a female, company’s limit 
of liability shall be $5,000 in any event), until policy is actually issued by the company. 
The applicant agrees to promptly obtain a medical examination by a regular ex- 
aminer of the company. 

“Walter E. Felthouse, Agent. 

“This receipt must not be given unless settlement is made for full premium.” 

The word “(note)” was inserted by the agent. The medical examination was 
had on the same day, and the report and application were forwarded to Seattle, 
Wash., the home office of the insurance company. The agent’s report included a 
statement that a note had been taken in settlement of the first year’s premium. The 
entries madt on the books of the insurance company also showed this fact. 

Examination of the application by the home office showed that one question 
in the apnlication remained unanswered, No. 8%: “Do you contemplate any change 
in occupation or residence?” The medical report being satisfactory, and the re- 
mainder of the application being in order, the policy was issued, and dated, August 
14, 1924. The premium date was fixed as August 2, the date of the medical examina- 
tion. The policy was sent to the agent, together with a supplement to the applica- 
tion by which Schwartz was required to answer question 8% before receiving the 
policy. He gave this additional answer and received the policy August 22, 1924. 

At the time of the application for insurance and subsequently Schwartz was the 
manager of the Pacific Cellulose Company, engaged in the manufacture of artificial 
silk at Walnut Creek, Contra Costa county, Cal. On the night of July 29, 1925, 
fire was discovered in the plant of this company. The fire fighters discovered 
the body of a murdered man in the laboratory of the plant, where the fire had 
evidently been started in an attempt to destroy the evidence of the crime. Schwartz 
had been doing the laboratory work of the company for some weeks, handling 
carbon bisulphide and acetone, which are highly inflammable, and which had been used 
in starting the fire. On the night of the fire, Schwartz disappeared. Early on the 
morning of August 9, 1925, police officers of Berkeley and Oakland, who had been 
searching for Schwartz, were notified that he was at an apartment house in Oakland. 
They proceeded to this house and made their way into the designated apartment, 
where they found the body of Schwartz, who had committed suicide at the moment 
of capture, leaving a letter confessing. the murder of the person whose body was found 
at the time of the fire. 

On August 12, 1925, the insurance company commenced this action against 
the beneficiary named in the policy for the cancellation of the policy, bringing itself 
within the equity jurisdiction by setting up the fact that the one-year period after 
which the policy became incontestable except for nonpayment of premiums was about 
to expire, and that plaintiff would be deprived of its defenses if forced to await 
suit on the policy by the beneficiary. The action is based upon the theory that the 
policy went into effect on August 14, 1924, and that the suicide of the insured within 
the year thereafter avoided the policy. Plaintiff also sets up an alleged breach of 
the conditions of the policy because insured was said to have “engaged in * * * 
handling explosives,” and to have changed his occupation to one of greater hazard. 

The fact of the suicide was admitted at the trial. The sole question to be decided 
here is as to the date when this policy went into effect. If the year allowed for con- 
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test had expired before August 12, 1925, when this suit was begun, none of the 
grounds for canceling this policy advanced by plaintiff are available. 

The policy provides: 

“Incontestability: This policy shall be incontestable after one year from 
date of policy, except for the nonpayment of premium or service in army or navy 
in time of war.’ 

There are three dates suggested as the one when this policy went into effect: 

(1) August 2, 1924, the date of the medical examination, and that from which 
the premium year ran. 

+ (2) August 14, 1924, the date of execution and issue, and the date borne by 
the policy. 

(3) August 22, 1924, the date when, the application having been completed, 
the policy was delivered. 

: bi last date is not seriously urged, as it does not fall within the words “date 
of policy.” 

[1] The defendant beneficiary supports her view that the “date of policy,” 
referred to in the incontestable clause clause, was August 2, 1924, by pointing to 
the agreement for interim insurance in the conditional binding receipt, which, she 
asserts, was ratified by the insurante company when it issued a policy bearing 
August 2 as its premium date, knowing that a note had been taken as settlement for 
the first year’s premium, instead of cash. She also argues that, even if Schwartz 
were not in fact insured during the period between the medical examination and 
the issuing of the policy on August 14, the selecting of August 2 as the premium 
date operated retroactively to fix the commencement of all time periods connected 
with the policy as August 2, since the premium date is said to determine the time 
during which the insurance company is on the risk. 

Under the facts of this case I do not believe that the conditional binding’ receipt 
had the effect of actually insuring the life of Schwartz during the period between 
August 2, 1924, and August 14, 1924. Had he died during this time, there could 
have been no recovery on the policy. A copy of the receipt had been sent to the com- 
pany, which showed that its agent had attempted to bind it for the interim period 
by taking a note, instead of the cash required by the face of the receipt. No insurance 
was in existence until the insurance company acted upon the application on August 
14. The question then is as to whether the acceptance of the application on August 
14, and the issuance of a policy bearing that date, but with the premium date fixed 
as of August 2, operated as a ratification of the giving of the conditional binding 
receipt in its altered form by the agent, and put Schwartz’s insurance in force re- 
troactively from August 2, 1924. I do not believe this to be the case. The fixing 
of the premium date as August 2 did not operate to antedate the policy, and did 
not indicate an acceptance by the insurance company of the alterations made in the 
conditional binding receipt. 

Mr. Willy, under whose direction this policy was written, testified, in response 
to a question as to the custom of the insurance company as to antedating policies: 
“Where the premium is not paid in cash, we postdate, and sometimes where it is 
paid in cash we antedate; but we would not postdate a case where the premium is 
paid in cash and the insurance is effective from the date of the examination, for 
the reason that we are on the risk and we are entitled to the premium.” Accordingly, 
when this policy was issued, it was not antedated to the date of the medical ex- 
amination, but bore the date when it was actually issued, conditioned on the comple- 
tion of the application. 

It is perfectly possible for the parties to agree upon a date from which the 
policy is to run which is earlier than and completely independent of the date of ac- 
tual execution of the policy. Anderson v. Mutual Life Ins. Co., 164 Cal. 712, 130 
P. 726, Ann. Cas. 1914B, 903; Mutual Life Ins. Co. v. Hurni Packing Co., 263 
U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. In the cases just cited 
the policies were executed upon dates considerably later than the dates shown upon 
the policy. The dates shown upon the policy coincided with the dates of the earlier 
medical examination and application, and were made the premium date as well. 
No quarrel can be had with these cases. They restrict the search for the date of 
the policy to the face of the policy. They hold in effect that the insurance company 
is estopped to deny that it went on the risk upon the date stated on the policy, and that 
that date is therefore the one to which the incontestablity clause must be referred. 
These are true cases of antedated policies. 

The situation is, however, different in the present case. The policy is dated 
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August 14, 1924. The premiums run from August 2, 1924. The question is as to 

which of these is the “date of the policy.” The policy states: “Unless otherwise 

required the premiums due date of the policy shall be my medical examination.” 

z mere with this provision the premium date was fixed in the present policy as 
ugust 2. 

[2] The premium date upon a policy does not, however, necessarily fix the 
date when a policy goes into effect, when the policy itself bears a later date. Mc- 
Master v. New York Life Ins. Co., 183 U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64; Halsey 
v. American Central Life Ins. Co., 258 Mo. 659, 167 S. W. 951; Stinchcombe v. 
New York Life Ins. Co., 46 Or. 316, 80 P. 213; Lyke v. First National Life & 
Accident Ins. Co., 41 S. D. 527, 171 N. W. 603. These cases hold that the insured 
is entitled to insurance for a year plus 30 days’ grace from the date when the 

licy went into effect, irrespective of the fact that the premium due date is earlier. 
S the present case, for instance, if the policy went into effect August 14, 1924, the 
insurance company could not have forfeited the policy for nonpayment of premium 
until September 14, 1925, although the second years premium would have become 
due August 2, 1925. This furnishes an answer to the argument that the premium 
date must fix the time when the policy goes into effect, because otherwise the 
insured is paying for insurance he has not received. 

The date of this policy is, on the face of the policy, stated to be August 14, 
1924. The earlier premium date does not operate to place the policy in force 
earlier. The conditional binding receipt did not in fact secure to Schwartz the 
interim insurance mentioned therein for the reasons above stated. It follows that 
this policy went into effect on August 14, 1924, and that insured therefore com- 
mitted suicide, and this contest was begun, within one year from the date of the 
policy. The policy is therefore unenforceable and should be canceled. 

Let judgment for plaintiff be entered in accordance with the prayer of the 
bill, upon payment to defendant of the $900 first year’s premium tendered. So 
ordered. 



























OLD AMERICAN INS. CO. v. JACKSON. (No. 317.) 

(Supreme Court of Arkansas. March 28, 1927.) 
2 Southwestern Reporter, 380. 

2. INSURANCE—ALLEGATION IN ANSWER THAT BY-LAWS CON- 
STITUTED PART OF POLICY HELD TO ENTITLE COMPANY TO 
en BY-LAWS TO SHOW LIABILITY LESS THAN AMOUNT 

AIMED. 

Where the answer in an action on a life insurance policy alleged that the by- 
laws of the insurance company were part of the contract, and generally denied alle- 
gations of complaint, held, that the company might introduce by-laws to show lia- 
bility was less than amount claimed, though it would be better pleading to specifi- 
cally allege limited liability. 

(For other cases, see Insurane, Dec. Dig. § 645[3].) 


4. INSURANCE—REFUSING TO ADMIT PROOF OF ALLEGED BY- 
LAWS OF INSURANCE COMPANY TO SHOW LIMITATION OF LIA- 
BILITY HELD ERROR. 

Where defendant life insurance company alleged that by-laws were part of its 
policy contract, and offered to prove by-laws by its president to show limitation of 
liability, refusal to admit such proof held error. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


5. INSURANCE—EXCLUDING STATEMENT OF PRESIDENT OF LIFE IN- 
SURANCE COMPANY AS TO YIELD OF ASSESSMENT TO WHICH 
COMPANY’S LIABILITY WAS LIMITED HELD ERROR. 

Where by-laws of life insurance company limited liability upon its life policies 
to the yield from an assessment on a certain series in the month succeeding ap- 
proval of beneficiary’s claim, excluding president’s statement of such yield, held error. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 


Appeal from Circuit Court, Little River County; B. E. Isbell, Judge. 

Suit by Jener Jackson against the Old American Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 

This suit was brought on a policy of the Old American Insurance Company 
issued by said company on the life of Buck Jackson to Jener Jackson, beneficiary. 
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It was alleged that the premium had been paid in accordance with the terms 
of the contract providing for payment of $1,000 to the beneficiary on the death 
of the insured; that the insured had died while the policy was in full force, and 
that proofs of death had been duly made and the company had refused to pay the 
policy and denied liability thereunder. 

The answer denies each and every material allegation in the complaint, except 
those specifically admitted; admits the issuance of the policy; alleged that the 
policy, application and by-laws of the company constituted the contract between it 
and Buck Jacksori insured; that both provide the insured, at the time of obtaining 
the policy, must be in good health, and all answers made in the application for 
insurance are warranties; that the insured had denied therein ever having had 
tuberculosis, lung trouble of any kind, or influenza, and that he answered “No” 
to a question that he had been treated by a physician in the past two years; that 
the answers to these questions were false, and were warranties, but for which 
policy would not have been issued; and alleged further that Buck Jackson was not 
an insurable person at the time he obtained the policy, that he was suffering from 
chronic ailments, and receiving medical treatment therefor from the time policy 
was issued, and died on the 20th day of May, 1925; that if all his condition had 
been disclosed, and it would have been if true answers had been given to the 
questions asked, the policy would never have been issued. 

The testimony shows that deceased died with tuberculosis, or consumption, as 
some of the witnesses called it. Some of the proof was positive to the effect, 
judging from the result and certainty of diagnosis of the disease, that it had existed 
and insured was suffering from it for some time at the time of, and long before, 
the application was made and policy issued. The evidence was in conflict, however, 
on this point. 

Other witnesses testified that there was no such indication, at the time of the 
issuance of the policy, that deceased was afflicted with this disease, of which he 
afterwards died, and that he was in apparently good health. 

The insurance company offered to prove by its president, who had a copy 
of the by-laws which were made part of the policy by its terms, that they were 
the by-laws and provided for the payment in full satisfaction of the policy the 
amount collected by assessment on members for payment of the loss for the death 
of the last decedent in the month preceding the death of the insured; that the by- 
laws provided as the limit of the liability the amount paid under such assessment 
to be determined by the certificate from the secretary and treasurer. The court 
refused to permit the introduction of this testimony over defendant’s objection, 
and also refused to give its requested instruction No. D as follows: 

“The court instructs the*jury that, if you find from a preponderance of the 
evidence in favor of plaintiff, your verdict cannot exceed the amount of $575.70, 
that being the gross yield or amount paid in by the policyholders in assessments 
or premiums for the month of June, 1925, in the twenty thousand series, in which 
Buck Jackson was classified.” 

The jury returned a verdict against appellant for $1,000, the maximum amount 
of the policy, and from the judgment thereon for said amount with penalty and 
attorney's fees, this appeal has been prosecuted. 

John L. Crank, of Little Rock, for appellant. 

Otis Gilleylen, of Foreman, for appellee. 

Kirsy, J. (after stating the facts as above). [1] It is contended that the 
judgment is not supported by the evidence, which shows that the answers to the 
questions relative to insured’s health made in his application were warranties and 
false; that he was suffering at the time of application made for insurance with and 
had been treated for tuberculosis, of which disease he later died. 

The weight of the evidence is in favor of the falsity of these warranties, it 
is true, but the testimony is not undisputed, and the jury, upon conflicting testi- 
mony, have found against the appellant, and their verdict will not be disturbed. 

It is next contended that the court erred in refusing to admit the proof of the 
by-laws of the association by its president, Mr. Judd, and in excluding his testi- 
mony regarding the amount of the assessment recoverable thereunder, and also in 
refusing to give its requested instruction D, limiting the amount of tne recovery 
to $575.70. Appellee insists that, it is not being specially pleaded in the answer, 
the by-laws relating to limiting the amount of the recovery to the one assessment 
producing less than the amount expressed in the policy could not be considered. 
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Section 3, art. 5, of «the by-laws offered to be proved by the president of the 
company provides: 

“All policies shall be placed in series in numbers as the board of directors or 
the president shall designate and no policyholder shall be entitled to a greater 
benefit or a greater policy value than the yield which one single assessment on the 
series in which he was classified will produce in the month succeeding the approval 
of the claim of the policyholder or beneficiary. This shall be the maximum amount 
of liability of the company. The sworn statement of the secretary or assistant 
secretary as to the yields shall be the basis of settlement under this clause. This 
clause shall apply to all policies issued by this company or association.” 

The president, Mr. Judd, also stated in his deposition, which was excluded, that 
the amount of $575.70 was yielded by the assessment of the twenty thousand series 
in which Buck Jackson was classified in the month succeeding his death, and 
a the sworn statement of the assistant secretary of the company showing 
that sum. 

(2] The answer expressly denied every material allegation of the complaint 
except such as are specifically admitted, one of which is that the company would 
instife the life of the said Buck Jackson in the sum ~f $1,000 to be paid in case 
of his death to Jener Jackson, upon proof of death, no admission of which is made 
in the answer. It also alleged that the policy, application, and by-laws of the said 
defendant constituted the contract between the company and the insured, and, 
although this allegation is in a clause relating to the warranties made in answer 
to questions in the application as to the insured’s good health, it was nevertheless 
such an allegation as entitled the company to introduce in support of it the pro- 
visions of the by-laws relating thereto, which the policy also provides shall con- 
stitute a part of the contract of insurance. 

[3] It had been better pleading to deny specifically the liability for the payment 
of the maximum amount expressed in the policy and to set up or allege liability 
only to the payment of the amount of the one assessment as provided in the by- 
laws. But if the answer was regarded indefinite and uncertain, the defect could 
have been remedied by a motion to make it more definite and certain. 

[4,5] The court erred in refusing to admit the proof of the by-laws of the 
association and also in excluding the president’s statement that the yield of the 
assessment for which the company was liable to payment under the policy, upon the 
death of the insured, was $575.70. 

This court has often held that, although a certified copy of the charter under 
which a corporation is organized is the best evidence of its existence, it may be 
established by other and parol testimony. Kelley v. Stern Pub. & Nov. Co., 147 
Ark. 383, 227 S. W. 609; Sturdivant v. Ka-Dene Medicine Co., 169 Ark. 535, 275 
= = peo Amer. Trust Co. v. Netherlands-Amer. Mfg. Bank, 169 Ark. 869, 276 

([6] Under the same principle as well as the authority of the ruling in Knight 
vy. American Insurance Union (Ark.) 288 S. W. 395, it was competent to prove 
the by-laws of the corporation by its president, who also could testify to the 
amount of the yield of the assessment for which the company was liable to pay- 
ment under the terms of the policy, and this without regard to whether his testi- 
mony exhibiting the affidavit and certificate of the assistant secretary showing the 
amount of the assessment was admissible or not. If this testimony erroneously ex- 
cluded had been admitted, appellant was entitled to have its requested instruction 
D given also. 


For the errors designated, the judgment is reversed, and the cause remanded for 
new trial. 


MUTUAL RELIEF ASS’N et av. v. RAY et at. (No. 243.) 
(Supreme Court of a March 7, 1927. Rehearing Denied April 4, 1927.) 
2 Southwsetern Reporter ,396. 

1. INSURANCE— “MUTUAL RELIEF ASSOCIATION” HELD “DE FACTO 
CORPORATION,” DOING LIFE INSURANCE BUSINESS ON MUTUAL 
ASSESSMENT PLAN, LIABLE IN DAMAGES FOR VIOLATION OF 
REST) (CRAWFORD & MOSES’ DIG. §§ 6016-601814, 6068-6120, 
1788- , 

“Mutual relief association,” doing business on assessment plan, held to be a “de 
facto corporation,” doing a life insurance business on mutual assessment plan, gov- 
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erned by Crawford & Moses’ Dig. §§ 6016-6018)2, and was not a fraternal benefit 
association, within sections 6068-6120, nor a charitable and benevolent corporation, 
within sections 1788-1797, and was therefore liable in damages for violation of con- 
tract to policy or certificate holders the same as any life insurance corporation. 


(For other cases, see Insurance, Dec. Dig. §§ 124, 237.) 


2. INSURANCE—ASSESSMENT BENEFIT ASSOCIATION’S BY-LAW, AU- 
THORIZING DIRECTORS TO INCREASE INCIDENTAL FEE PAID 
BY APPLICANTS FOR MEMBERSHIP, HELD NOT TO AUTHORIZE 
INCREASE IN ASSESSMENTS OR PREMIUMS. 

By-law of assessment benefit association, authorizing directors to raise or lower 

‘ incidental fee paid by applicant for membership to defray expenses incurred in com- 

pletion of a company in the association, Held not to authorize association to increase 

assessments or premiums payable by members to keep policies alive. 
(For other cases, see Insurance, Dec. Dig. § 193[2].) 


3. INSURANCE—STATUTE AUTHORIZING ASSESSMENT ASSOCIA- 
TIONS TO INCREASE ASSESSMENTS HELD NOT TO AUTHORIZE 
INCREASED ASSESSMENTS UNDER POLICIES ISSUED BEFORE 
ENACTMENT, IN ABSENCE OF BY-LAW AUTHORIZING CHANGES 
(ACTS 1925, P. 408). 

In absence of provision of policy or by-law permitting assessment benefit asso- 
ciation to bind policyholders to any by-laws, rules, or regulations subsequently adopted 
to conform to statutes thereafter enacted, ‘Acts 1925, p. 408, conferring on such as- 
sociations power to provide for calling for extra, increased, or additional assessments, 
did not authorize increased assessments as to policies issued before enactment of 
statute. 

(For other cases, see Insurance, Dec. Dig. §4.) 


4. INSURANCE—POLICY PROVISION, MAKING BENEFITS PAYABLE 
TO MEMBER’S REPRESENTATIVE IF BENEFICIARY PREDECEASES 
MEMBER, HELD INAPPLICABLE WHERE ASSOCIATION REPUDI- 
ATES LIABILITY BEFORE DEATH OF EITHER. 

Provision of policy of assessment benefit association, that if beneficiary prede- 
ceases member benefits shall be paid to member’s legal representative, merely defined 
rights of policyholders in such a case in policies in force at death of beneficiary and 
at subsequent death of member, and does not apply where association repudiates 
liability on policy before death of either beneficiary or member. 

(For other cases, see Insurance, Dec. Dig. § 589.) 


5. INSURANCE—UNDER POLICY MAKING BENEFITS PAYABLE TO 
MEMBER’S LEGAL REPRESENTATIVE, WHERE BENEFICIARY 
— MEMBER, BENEFICIARY HAS NO VESTED INTER- 
Provision of assessment benefit association policy, making benefits under policy 

in case beneficiary predeceases member payable to member’s legal representative, shows 

conclusively that beneficiary does not have absolute and unrestricted vested interest. 
(For other cases, see Insurance, Dec. Dig. § 586.) 


6. INSURANCE—ASSESSMENT BENEFIT ASSOCIATION’S REPUDIA- 
TION OF LIABILITY ON POLICY GAVE CAUSE OF ACTION TO 
MEMBER, BUT NOT TO BENEFICIARY WHOSE INTEREST WAS 
NOT VESTED. 

Where beneficiary’s rights under policy of assessment benefit association were 
not vested and present value of policy was uncertain, beneficiary had no cause of 
action for breach of contract on association’s repudiation of contract, but member 
of association did have. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


7. INSURANCE—RULE THAT PARTY, BY PREVENTING PERFORM- 

ANCE OF EXECUTORY CONTRACT, GIVES OTHER PARTY A CAUSE 

OF ACTION APPLIES TO INSURANCE CONTRACTS. 

Rule, that, when one party to an executory contract prevents performance of 
contract or puts it out of his own power to perform, the other party may regard 
contract as terminated and demand damages sustained, applies to insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 237.) 
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8. INSURANCE—-SURETIES ON BOND OF ASSESSMENT BENEFIT AS- 
SOCIATION HELD BOUND MERELY TO SEE THAT ASSESSMENTS 
ARE PAID TO SUCH PARTIES (CRAWFORD & MOSES’ DIG. § 6016). 
Sureties on bond given by assessment benefit association, under Crawford & 

Moses’ Dig. § 6016, conditioned for prompt payment of all assessments to parties or 

beneficiaries entitled thereto and making sureties liable for any violation of condi- 

tions or any loss which may accrue to policyholders or beneficiaries, held to bind 
sureties merely to see that insurer pays over all assessments to parties or beneficiaries 
entitled thereto, and did not make them liable for insurer’s repudiation of liability. 

(For other cases, see Insurance, Dec. Dig. § 8.) 


On Rehearing. 


9. INSURANCE—ON BENEFIT ASSOCIATION’S REPUDIATION OF IN- 
SURANCE CONTRACT, INSURED HELD ENTITLED TO RECOVER 
BACK ALL PREMIUMS PAID WITH INTEREST. 

Where assessment benefit association improperly repudiated contract and present 
cash value of policy based on mortality tables could not accurately be determined, in- 
sured, suing for damages and treating contract as rescinded, was entitled to recover 
back all premiums paid, with interest thereon at legal rate from day of each pay- 
ment until date of repudiation, by association’s refusal to accept premiums actually 
due. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


Appeal from Circuit Court, Logan County; Jas. Cochran, Judge. 

Separate actions by Adeline Ray and others against the Mutual Relief Asso- 
ciation and others, consolidated for trial. Judgment for plaintiffs, and defendants 
appeal. Affirmed as to the named defendant, and reversed and dismissed as to 
other defendants. 

John P. Roberts, of Ft. Smith, and Carmichael & Hendricks, of Little Rock, 
for appellants. 

Evans & Evans, of Booneville, for appellees. 

Woop, J. Three separate actions were instituted in the Logan circuit court 
by separate plaintiffs against the Mutual Relief Association and W. T. Roberts, 
John P. Roberts, and Chas. X. Williams. It is alleged in the complaints that the 
defendant association was a mutual life insurance company, which was authorized 
to do and was doing business in this state; that the other defendants were owners, 
directors, and bondsmen of the association. It was alleged that in consideration 
of the applications and the payment of the initial premiums, the association issued 
its policies insuring the lives of the respective plaintiffs in favor of the beneficiaries 
named therein, who were also plaintiffs in the actions. The policies provided, among 
other things, that, in the consideration of the applications, which were made a part 
of the policies, and the payment of the premiums, the association would pay to 
the beneficiaries, in case of the death of the assured within six months, the sum of 
$100, and if death occurred in the next calendar month, the sum of $112.50, the 
amount of the payment to increase thereafter in the sum of $12.50 per calendar 
month for a period of 78 months from the date of the policies until the maximum 
amount of $1,000 was reached, which should thereafter remain the sum to be 
paid. The amounts due under the policies were to be paid from assessments of 
the members and to be paid only upon condition that the assessments were paid un- 
der the rules and by-laws of the company. Upon failure of the members to pay 
the assessments as provided in the contract, the policies became null and void. The 
policies contained a provision that no suit or proceeding shall be brought after a 
lapse of one year from the date of the death of a member. The assessments, upon 
the death of member, equaled the initial assessment plus one cent per month during 
the time the member had been connected with the association until the seventy- 
eighth month from the date of the policy, when the maximum assessment would be 
$1.32 in Mrs. Ray’s policy, $1.25 in Mrs. Gray’s, and $1.11 in Mrs .Crawford’s. 
The certificate or policy contained a provision that in the event of the death of the 
beneficiary, prior to the death of the member, the benefits accruing under the policy 
were to be paid to the legal representative of the member. Mrs. Ray’s policy was 
issued November 18, 1913, Mrs. Gray’s on January 31, 1914, and Mrs. Crawford’s 
on September 5, 1914. It is alleged in the complaints that the plaintiffs had com- 
plied with the terms of the contract of insurance on their part; that early in 1921 
the association in violation of their contract, increased their monthly assessments 
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above the maximum assessments under the policies. They alleged that they refused to 
pay these increased sums, but tendered the amount which they were required to pay 
under the policies, which the association refused to accept and thereby breached the 
contract of insurance to the damage of plaintiffs, for which they prayed judgment. 

The defendants moved to dismiss the complaints on the ground that the actions 
were premature, inasmuch as they were instituted before the death of the assured. 
This motion was overruled, and the defendants answered admitting the contracts 
of insurance, but denied that they had violated their contract, and admitted that 
the association, through its directors, had raised the premium rates as alleged in 
the complaint, but alleged that they had authority to do so under the constitution 
and by-laws of the association and terms of the insurance contracts. The defendants 
admitted that they were the bondsmen of the association and alleged that, under 
the terms of the bond, they were only liable for the payment of all monevs col- 
lected by the assessment from the members, and that they had not violated the terms 
of the bond and were not indebted to the plaintiffs in any sum under the bond. 

We deem it unnecessary to set out in detail the testimony. Suffice it to say 
there was testimony on the part of the appellees tending to sustain the allegations 
of their complaints. It was shown that an attempt was made to incorporate the 
association under the laws of the State of Arkansas in the year 1913, its purpose 
being the mutual relief and insurance of the lives of its members and the protec- 
tion of the beneficiaries named in the certificates or policies of insurance. The asso- 
ciation was divided into one or more companies composed of not exceeding 1,000 
members to each company, and the amounts due under the policies were paid by 
assessments levied upon each of the members of the company to which the assured 
belonged, and no assessment could be made for the beneficiaries of any member 
who was not in good standing at the time of his death. The association had a 
president, vice-president, secretary and treasurer, general manager and superintendent 
of agents, with the customary duties of such officers. Its business affairs were man- 
aged by these officers who were elected by the board of directors. The officers and 
directors were entitled to reasonable compensation for their services, to be paid out 
of the funds of the association after all death claims were paid which had then ac- 
crued. All questions of management were decided by a majority vote of the board 
of directors. The duties of the officers were prescribed by by-laws of the associa- 
tion. There was a provision in the by-laws as follows: 

“Prompt and due payment of all assessments made by the association up to 
the time of the death of any member and policyholder shall be a condition precedent 
to the right to collect death benefits from this association.” 

Section 3 of the by-laws is as follows: 

“This association, upon receiving satisfactory proof of the death of a member 
and policyholder in good standing, will pay to the beneficiaries named in the policy 
the death benefit as provided for in the policy of such member and in the by-laws 
of this association, within 30 days after the production of such satisfactory proof. 
After the payment by this association of such death benefit the secretary shall im- 
mediately levy an .assessment upon each member of the particular company in 
which the said death benefit-had been paid, and mail notice of such assessment to 
each member of said company. (Each member of said company shall, upon receipt 
of such notice, pay such assessment to this association at its home office.)” 

The parties who organized and constituted the association were W. T. Roberts, 
C. X. Williams, T. H. Ward, and J. H. O’Brien. They also constituted its board 
of directors. The above parties attempted to organize themselves into a corpora- 
tion, under the provisions of sections 1788-1797 of C. & M. Digest, but the record 
does not show that any certificate of incorporation was granted to them under the 
above provisions. The record shows, however, that they assumed to act as a 
board of directors of a business corporation known as the Mutual Relief Associa- 
tion. The causes were by consent consolidated and tried by the court sitting as a 
jury. The court rendered judgment in favor of the plaintiff Ray in the sum of $471.41, 
in favor of the plaintiffs Gray et al. in the sum of $397.51, and in favor of Crawford 
et al. in the sum of $205.40. From these judgments is this appeal. 

{1] 1. The appellants first contend that the causes of action should be dis- 
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missed because they were premature. They insist that, under the provisions of 
the contract of insurance and the charter and by-laws of the association as above 
set forth, an action cannot be maintained against the association and the individuals 
on the bond until the death of the certificate or policyholder; that such is the 
effect of contracts of Mutual Life Insurance Associations organized as was the 
appellant. But after a careful consideration of the provisions of the certificate or 
policy issued by the appellant and the by-laws which constituted a part of the con- 
tract of insurance, we are convinced that the appellant is a business organization, 
carrying on the business of life insurance on the assessment plan, and that it is 
liable in damages for a violation of its contract to its policy or certificate holders 
the same as any other corporation or company doing a life insurance business would 
be liable for a breach of contract. The fact that the appellant is designated a 
“mutual relief association” does not exempt it from liability in damages to those 
who hold its contracts of insurance, and who have been damaged by reason of the 
failure of the governing body of such association to comply with the provisions 
of the contract. While there are record recitals showing that the appellant was 
constituted a corporation, under the provisions of sections 937-948, inclusive, of 
Kirby’s Digest, the same being sections 1788-1797 of C. & M. Digest, yet the 
testimony in this record by the witnesses and the articles of association prove con- 
clusively that the appellant was not, and could not have been, organized as an 
elemeosynary corporation for charitable and benevolent purposes under the above 
provisions of our law. Under the statutes above mentioned it required nine persons 
to constitute a corporation, whereas the testimony here shows that this corporation 
was organized by only four persons. The record also shows that these four indi- 
viduals elected three of their number as directors of the corporation, and these, 
in turn, elected themselves as general officers of the corporation. This record no- 
where discloses that this association is an eleemosynary corporation, organized for 
benevolent purposes. The name Mutual Relief Association does not accurately char- 
acterize the real purpose and business of the corporation as shown by its organi- 
zation, management, by-laws, and certificates or policies evidencing its contract 
with its members. 

After a careful examination of the record, we are convinced that the appellant, 
at most, is a de facto corporation, not fraternal, as set forth in sections 6068-6120 
of C. & M. Digest, but a business de facto corporation, doing a life insurance busi- 
ness in this state on the mutual or assessment plan, and is governed by the statutes 
cee to such corporations, as set forth in sections 6016-6018% of C. & M. 

igest. 

In the case of Springfield Mutual Ass’n v. Atnip, 169 Ark. 968, 279 S. W. 15, 
the policies were similar in all essential particulars to the policies in this action. 
The association in that case set up that it was not liable on the policies because they 
were mutual benefit certificates on the assessment plan. Among other things, we said: 

“Tt is not pretended that the appellant is not doing a life insurance business in 
this state. Its only contention is that it is doing an insurance business on the 
assessment plan. But that does not make it any the less a life insurance association 
doing a life insurance business in this state. The contracts it issues are life inur- 
ance contracts, and such companies come within the purview of the statute applying 
to all insurance companies unless they are expressly exempted by the latter statute 
as shown by the decisions, supra. See, also, Sovereigm Camp W. O. W. v. New- 
man [Newsom] 142 Ark. 132 [219 S. W. 759, 14 A. L. R. 903], where we held in 
effect that insurance certificates issued by benefit societies to their members must 
be regarded the same as any other ordinary policy or contract of insurance, so far 
as relates to the construction and enforcement of such contracts.” 

The case of Southern Mutual Life Ass’n v. Cocherell, 106 Ark. 202, 204, 265 
S. W. 945, was likewise a case where the policy was similar to these now under 
review, and the action was against the company and the three individuals who 
signed its bond filed with the insurance commissioner of the state in accordance 
with the statute. In that case we said: 


The “appellant is a life insurance company, conducted on the mutual, or assess- 
ment, plan.” 

According to the above and many other cases of our court, insurance compa- 
nies conducting a business of life insurance on the mutual or assessment plan are 
treated precisely as any other life insurance company so far as the construction 
of its contracts are concerned. If the «ppellant has violated its contracts in these 
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cases, it is liable in damages under the terms of the contracts to the parties in 
interest at the time such violation of contracts occurred. 

[2] This brings us to the issue as to whether or not the appellant violated the 
contract of insurance. These contracts provided that when the assured became a 
member or policyholder of the association he should pay an initial assessment, 
which thereafter should increase and be payable at the rate of one cent per month 
during the membership until the seventy-eighth month from the date of the policy, 
when the maximum assessment would be reached. The policyholders in the asso- 
ciation had been members more than 78 months and were paying their assessments 
or premiums according to the maximum rates, which in one case was $1.32, in 
another $1.25, and in another $1.11. On March 1, 1925, the appellant, by letter, 
notified the policyholders that its board of directors had decided that it was neces- 
sary, in order to comply with the law, to raise the assessment of policyholders, and 
that it therefore proceeded to raise the assessment of one of these policyholders 
from $1.32 to $6, and the other policyholders were likewise raised to an amount 
which exceeded the maximum rates fixed by the policies. The policyholders re- 
fused to pay this increased sum, and these actions resulted by the policyholders and 
beneficiaries against the appellant for a violation of the insurance contracts. The 
testimony of the appellant’s secretary shows that the appellant attempted to justify 
this raise in the assessments on the ground that the Legislature had conferred upon 
assessmen benefit associations the power to increase the assessment of their mem- 
bers by Act No. 139 of the Acts of 1925 and by authority of section 5 of the by- 
laws of the association. Act No. 139, supra, confers upon assessment benefit asso- 
ciations the power to provide for the calling for extra, increased, or additional 
assessments, or the readjustment of rates and benefits when the assessments and con- 
tributions from its members proved to be inadequate to meet all claims and expenses. 
Section 5 of the by-laws provides, in part, as follows: 

“The revenue of this association shall be derived from a policy or incidental 
fee, the amount of which shall be fixed by the board of directors and may be raised 
or lowered at any time as necessity may require. This fee shall be paid when the 
application is made for membership, and shall be used in defraying expenses in- 
curred in the completion of a company in this association.” 

[3] A mere glance at this section shows that it has no reference whatever to 
the assessments or premiums which the members had to pay in order to keep 
alive the policies of insurance. There is no provision in the policy or in the by- 
laws of the association which binds the policyholder to any by-laws of the asso- 
ciation that might thereafter be adopted, or any rules or regulations that it might 
become necessary for the association to adopt thereafter, in order to conform to 
any future laws enacted for the government of mutual assessment benefit associa- 
tions. Therefore it is manifest that the appellant had no authority, under the con- 
tract and by-laws of the association in existence at the time the policies in con- 
troversy were issued and the laws governing assessment associations at that time, 
to increase the premium rates beyond those specified in the contracts of insurance. 
In doing so the appellant violated its contract. 

[4] But learned counsel for the appellant contends that, under the terms of 
the policy, neither the policyholders nor the beneficiaries can maintain this action. 
They ground their argument upon the following provisions contained in the certifi- 
cates or policies: 

“In the event of the death of the beneficiary prior to the death of the within 
named member the benefits accruing by virtue of this policy shall be paid to the 
legal representative of the within-named member.” 

Counsel -asssert that this provision means that: 


“In no event shall a member be paid anything, and therefore the member can- 
not sue, and there can be no way to ascertain that the beneficiary named in the 
certificate will outlive the member.” 

The above provision was only intended to define the rights of policyholders 
in the event of the death of beneficiaries, prior to the death of members, in policies 
that were in force at the time of the death of the beneficiary, and in policies that 
remained in force until the death of the member. This provision has no reference 
whatever to the rights accruing to policyholders or beneficiaries in policies that had 
been violated and thus repudiated by the association prior to the death of the benefi- 
ciary and the death of the policyholder. 
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In 14 R, C. L. at page 1014, § 193, it is said: 

“There is authority to the effect that, where a life insurance company has 
wrongfully declared a forfeiture of a policy issued by it, the insured cannot maintain 
an action at law to recover damages for breach oi the contract, as the policy is 
still in force, and the insured has no right to sue for damages before the arrival 
of the time for performance by the insurer, his only remedy being a suit in equity 
to compel the insurer to recognize the contract. The better rule, however, seems 
to be that an action will lie for damages for the wrongful repudiation of an insur- 
ance contract, the cause of action residing in the beneficiary where he has a vested 
interest in the policy, but where he has no vested interest he cannot sue for a 
repudiation. * * * The damages recoverable for the wrongful repudiation of a life 
policy have been held by some courts to be the amount of premiums paid, while 
others add interest to that amount. The doctrine that the premiums paid is the 
measure of damages is repudiated by other courts. One view is that on a wrongful 
repudiation the insured may do one of three things (1) he may elect to consider 
the policy at an end and recover its just value; (2) he may sue in equity to have 
the policy declared in force; (3) he may tender the premiums and treat the policy 
as in force, and recover the amount payable on it at maturity. That the beneticiary 
may recover the just value of the policy seems to be a proper view, and the just 
value ordinarily may be ascertained by reference to be mortality tables.” 

Cases are cited in note as supporting the varying views expressed in the text. 

In note to Merrick v. ins. Co., 124 Wis. 221, 102 N. W. 593, 109 Am. St. 
Rep. 931, it is said: 

“The remedies which may be pursued against a life insurance company when 
it wrongfully repudiates its contract of insurance are discussed in Metropolitan 
Life Ins. Co. v. McCormick, 19 Ind. App. 49 [49 N. E. 44] 65 Am. St. Rep. 392,” 
and several other cases. 

[5,6] The case is one of first impression in our state, and, from the con- 
trariety of view expressed by the various courts, we are at liberty to adopt what 
seems to us to be the best rule. The provision in the policy last above quoted, 
making the benefits under the policies in case of death of the beneficiary prior to 
the death of the assured payable to the legal representatives of the assured, shows 
conclusively that the beneficiaries in policies containing such a provision do not 
have a vested interest which is absolute and unrestricted. The assured could change 
the beneficiary and might do so. The beneficiary might die before the assured. 
There is a provision in the by-laws to the effect that no assessment for death 
benefits shall be made upon any member or policyholder of this association for the 
benefit of the beneficiaries of any member and policyholder who is not at the time 
of his death a member and policyholder in good standing with the particular com- 
pany to which the assessed member belongs. There are other provisions in the 
by-laws making it the duty of the officers of the association to fill up any vacancies 
that may occur in any company of the association from new members and policy- 
holders before another company shall be started or completed. It was the duty of 
the appellant’s managing board to maintain the membership in each company to 
the maximum number of 1,000. This was manifestly for the purpose of enabling 
the association, under the terms of its contract, to pay, in the event of the death 
of the assured, the maximum sum of $1,000 specified therein when the premiums had 
reached their maximum rate. 

But the testimony shows that the companies were not kept up to the maximum 
number, and even where he maximum number is maintained the entire membership 
in such company, when assessments are called, may not respond with their pay- 
ments. Therefore the amount to be paid, under the terms of the policy, in the 
event of the death of the assured, cannot be definitely ascertained until there has 
been an assessment of the members of the circle or company to which the policy- 
holder belonged, and the payment by the members, of such assessment, has been 
made. In the case of the repudiation of such policies by the association before 
the death of the assured, the amount of its then present value would be still more 
indefinite and uncertain. Indeed, it would be impossible to determine with any 
accuracy the then cash value of such policies to the beneficiaries. 

A consideration of all these contingencies has brought us to the conclusion 
that the beneficiaries ir policies like those under review have no cause of action. 
The Supreme Court of Wisconsin in Alva Slocum v. N. W. Nat. Life Ins, Co., 
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135 Wis. 288, 115 N. W. 796, 14 L. R. A. (N. S.) 1110, 128 Am. St. Rep. 1028, 
which was a mutual relief association, concerning the right of beneficiaries to main- 
tain such actions, used the following language: 

“The uncertainty of the beneficiary’s interests, growing ‘out of the contingencies 
incident to the power of the insured to thus deal ‘with the policy, renders the rights 
and interests of the beneficiaries too hypothetical to be made the ground for dam- 
ages for a breach of the contract. It is a mere expectancy of an unascertainable 
value, and hence cannot be made the basis of a claim for damages.” 

[7] But the court in that case also said: 

“Under the law of this state the rights of the insured in such a contract are 
valuable property rights, and for a deprivation thereof the insured is entitled to 
recover the damages as for other wrongful deprivations of valuable property rights.” 

As we have already observed, there is nothing in these contracts of insurance 
to differentiate them in principle from contracts of insurance in old line insurance 
companies so far as liability for violation of the contracts is concerned. Insurance 
contracts come under the general doctrine applicable to all executory contracts as 
declared by the Supreme Court of the United States through Mr. Justice Bradley 
in Lovell v. St. Louis Mutual Life Ins. Co., 111 U. S. 264, 4 S. Ct. 390, 28 L. Ed 
423, as follows: 

“Where one party to an executory contract prevents the performance of it, or 
puts it out of his own power to perform it, the other party may regard it as 
terminated and demand whatever damage he has sustained thereby.” 

See Merrick v. Ins. Co., supra, 124 Wis. 221, 102 N. W. 593, 109 Am. St. 
Rep. at page 932, on this point, and cases there cited; Morton v. Supreme Council 
of Royal League, 100 Mo. App. 76, 73 S. W. 259; Commonwealth v. Wetherbee, 
105 Mass. 149; Supreme Council A. L. H. v. Daix (C. C. A.) 130 F. 101. 

The case of Mutual Reserve Fund L. Ass’n v. Ferrenbach, 144 F. 342, 7 L. R. A. 
(N. S.) 1163, is one most thoroughly considered and exhaustively treated in the 
opinion. In that case the Circuit Court of Appeals, speaking through Judge Hook, 
holds that the assured had the right to maintain the action, and lays down two rules 
for the measure of damages, approving one of them, and cites many authorities. 
See in the opinion and footnotes to case. We do not decide which of these rules 
for the measure of damages is proper under the peculiar facts of this record, 
because the amounts of the respective judgments have not been challenged by 
appellants. No issue has been raised or argued by counsel for appellants as to 
the rule for the measure of damages in such cases. Counsel for appellants have 
only insisted that the actions are premature and that there is no liability on the bond. 

It follows, therefore, that those of the appellees who were the policyholders 
had the right to maintain these actions, and that the actions were not premature, 
since the appellant had violated and repudiated its contract with the appellees. 

[8] 2. We come next to the contention that the appellants W. T. Roberts, John 

P. Roberts, and Chas. X. Williams are not liable as bondsmen of the association. 
In this contention the appellants are correct. The bond is only a fidelity bond, 
given under section 6016 of Crawford & Moses’ Digest, and was— 
“conditioned for the prompt payment of all assessments to the parties or beneficiaries 
entitled thereto, * * * and the makers of said bond shall be liable thereon for any 
violations of the conditions thereof, for any loss which may accrue to the policy- 
holders or beneficiaries of such company.’ 

This court, in Ingle v. Batesville Grocery Co., 89 Ark. 378, 117 S. W. 241, 
held that the sureties on such bond are bound merely to see that the insurance com- 
pany pays over all assessments to the parties or beneficiaries entitled thereto. Learned 
counsel for appellees ask that we reconsider and overrule that case. We decline 
to do so for the reason that it was a thoroughly considered case, and we believe 
that the opinion of Mr. Special Justice Blackwood, speaking for the majority of 
the court, states the correct doctrine applicable to such bonds.. We therefore adhere 
to that decision. 

The judgments are therefore affirmed, except as against the appellants W. T. 
Roberts, John P. Roberts, and Chas. X. Williams, as bondsmen of the association. 
The judgments against them, as such bondsmen, are reversed and dismissed. 

On Rehearing. 
In the original opinion we said: 
“We do not decide which of these rules for the measure of damages is proper 
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under the peculiar facts of this record, because the amounts of the respective judg- 
ments have not been challenged by appellants. No issue has been raised or argued 
by counsel for appellants as to the rule for the measure of damages in such cases. 
Coeend for appellants have only insisted that the actions are premature and that 
there is no liability on the bond.” 

Counsel for appellants insist, on rehearing, that the issue as to the amount of 
recovery was necessarily raised by their allegations in the motion to dismiss the 
complaints, and also in their answer to the effect that they were not indebted to 
the appellees in any amount. We have concluded, on reconsideration, that we erred 
in holding that the issue as to the rule for the measure of damages was not raised. 
The contention of appellants that the actions were premature, and, therefore, that 
there was nothing due on the policies, necessarily raises the issue as to whether 
or not there can be a recovery on the policies in these actions, and, if so, what the 
amount of that recovery should be. 

{9] It occurs to us, therefore, upon a reconsideration of our original opinion, 
that it is proper to declare the rule for the measure of damages in such cases. As 
pointed out in the original opinion, because of the impossibility of determining 
with any accuracy the present cash value of the policies based upon the mortality 
tables, the only correct rule for the measure of damages growing out of a breach 
of such contract of insurance, where the assured elects to treat the contract as 
rescinded, is that announced in Supreme Council A. L. H. v. Black (C. C. A.) 123 
F. 650-653, as follows: 

“According to the clear weight of authority, if an insurance company wrong- 
fully cancels a policy, or otherwise wrongfully renounces the contract, the insured 
may, at his election, treat the contract as rescinded, and recover back all the pre- 
miums he has paid.’ ’ 

It should be added that the insured in such cases is entitled to recovery for the 
premiums, with interest thereon at the legal rate from the day of each payment 
until the date of the repudiation of the contract by the association refusing to 
accept the premiums which were actually due under the contract. Authorities to 
support this view are cited in the above case and in the case of Mutual Reserve 
Fund Life Association v. Ferrenbach (C. C. A.) 144 F. 342, at page 344, 7 L. R. A. 
ie S.) 1163. See, also, 1 Bacon on Life and Accident Insurance, vol. 1, p. 746, 
§ 361. 

The rationale of the rule finds expression in Union Central Life Ins. Co. v. 
Bernard and Catherine Pottker, 33 Ohio St. 459, 31 Am. Rep. 555, as follows, 
quoting syllabus: 

“If, in such case, the company wrongfully declares the policy forfeited, and 
refuses to accept the premium when duly tendered, and to give the insured the cus- 
tomary renewal receipt evidencing the continued life of the policy, the assured is, 
in equity, entitled to demand a rescission of the contract, and a return of the pre- 
miums paid thereon, with interest from the times of payment.” 

While the cases at bar are cases at law for damages, treating the contracts 
as rescinded, that can make no difference as to the above being the correct rule for 
the measure of damages growing out of breach of contract on the part of the 
association by refusing to accept premiums legally due thereunder, and thus re- 
pudating the contracts and treating the same as forfeited. 

There is nothing in the record to show what rule was adopted by the trial 
court in ascertaining the measure of damages, and appellants do not bring into the 
record any testimony tending to prove that the amount of the judgments rendered 
by the trial court was excessive under the rule above announced. Indeed, the 
appellants in their motions for a new trial do not assign as error that the judg- 
ments of the court were excessive. The appellants did not, in the lower court, 
nor did they argue in their original brief that the judgments of the trial court were 
excessive in amounts. They have, for the first time in their briefs, on motion for 
rehearing, argued that the court erred in the amount of the judgments, but they 
do not point out and demonstrate from the record wherein the judgments are ex- 
cessive under the correct rule for measuring damages in such cases as above de- 
clared. Therefore the appellants do not show wherein the court erred in fixing 
the amounts of the several judgments. 

For the reasons expressed in the original opinion, we hold that the appellees 
had a cause of action against the appellants, and that the actions were prematurely 
instituted. The motion for rehearing is therefore denied. 
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OLD AMERICAN INS. CO. v. ESKUE. (No. 335.) 
Supreme Court of Arkansas. April 4, 1927. Rehearing Denied April 25, 1927. 
292 Southwestern Reporter, 977. 

1. INSURANCE—PRESUMPTION OF CORRECT STATEMENT OF AGE 
IN LIFE INSURANCE APPLICATION HELD NOT OVERCOME BY 
STATEMENT IN PROOF OF DEATH. 

The presumption that age given by insured in application for life insurance 
was truly stated was not overcome by greater age being recited in proof of death 
signed by beneficiary, as she states, without reading, and without knowledge of age. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


2. INSURANCE—RELEASE OF INSURER BY BENEFICIARY ON MU- 
TUAL MISTAKE OF FACT AS TO INSURED’S AGE HELD NOT TO 
BAR RECOVERY AS A COMPROMISE OF DISPUTED CLAIM. 
Release executed by beneficiary in life policy to insurer on payment of small 

proportion of amount of policy, under mutual mistake as to insured being over in- 

surable age, has no effect as a compromise of a disputed claim, and does not bar 
recovery on the policy. 
(For other cases, see Insurance, Dec. Dig. § 603.) 


Appeal from Circuit Court, Crawford County; Jas. Cochran, Judge. 

Action by Mrs. Mary Eskue against the Old American Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Appellee, the beneficiary in the policy of $1,000, brought suit against the 
insurance company for recovery of the amount thereof with penalty and attorney’s 
fees; alleged that the settlement made with her by the adjuster of the company 
for $45 was procured by false and fraudulent representations, made in reaching 
the settlement, and denied that she was bound thereby. 


Demurrer to the complaint was filed and overruled, and the company answered, 
alleging the settlement of the claim for $45 in payment thereof, and exhibited with 
the answer its paid check made to the order of Mary Eskue, beneficiary, and the 
full release executed by her. 

It appears from the testimony that the policy was issued and delivered, was 
in force at the death of the insured, and that there was due under its terms, if 
the settlement was not effective, $423.25. 

The testimony also shows that, in the application for insurance written by 
the beneficiary at the request of the insured, who could not write, it was stated 
that he was born the 29th day of June, 1873, and his age at the next birthday was 
53 years. The application signed September 1, 1924, also showed that a person 
over 55 years of age could not become a member of the company. Certificate and 
proof of death by the beneficiary, Mary Esque, stated that the insured was born 
on the 29th day of June, 1866. In the physician’s certificate the proof of death, 
he answered question 3, “Give apparent age of deceased? 59 the 29th day of this 
month,” which was sworn to on the 8th day of June, 1925. 

When the proofs of death were received showing that the insured was more 
than 55 years of age at the time of the application and issuance of the pelicy, an 
adjuster was sent to the beneficiary, who told her the company was not. liable for 
payment of the policy, because the insured was more than 55 years of age at the 
time of the application therefor and issuance of it, and offered to return the pre- 
miums paid in settlement. The beneficiary stated she did not know the age of the 
insured, had never known it, and asked that she have some little time to look into 
the matter. The adjuster insisted upon immediate settlement, and she finally accepted 
$45 in settlement, with the statement of the adjuster that the insured was too old to 
become a member of the association. 

She testified that she did not make out or write her answer in proof of loss, 
and did not state that deceased was born on June 29, 1866; that she did not know 
his age, and did not have the application for insurance by her when the agreement 
for settlement was made and the money paid; that, when she wrote the application, 
she wrote down the statement of deceased correctly and as he gave it, according 
to which he was within the age for insurance when the application was made and 
the policy issued. 


here was also some other testimony tending to show that deceased was not 
beyond the insurable age at the time of taking out the policy. 
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The adjuster stated that he told the beneficiary that the proof of loss showed 
that the insured was over the insurable age when application was made and the 
policy issued, and there was no liability at all for the payment of the policy, but 
that the premiums would be returned. The beneficiary acquiesced in his statement, 
but insisted that she ought to have $45, as that would pay off a mortgage on their 
mules, and she agreed to this. A check was given in payment, and the release 
executed. 

Another witness stated that she was present when the settlement was agreed 
upon; that the adjuster offered $18.20 as the premiums, and $25 more, and that it 
was finally agreed to pay and accept $45 on account of the mortgage on the mules. 

Appellant, at the conclusion of the plaintiff’s testiminy, moved the court to 
instruct a verdict in its favor because the evidence introduced was not sufficient 
to warrant a verdict for the plaintiff, and because of no evidence of fraud or duress 
in procuring the release. The court thereupon asked if there were any allegations 
in the complaint on mistake of facts, and, being answered in the negative, said 
that the plaintiff could allege either fraud, duress, or mistake of fact, whereupon 
plaintiff asked to amend the complaint to show that the release was given on 
account of a mistake of fact, and the amendment was made, and the motion to 
instruct the verdict overruled. 

Testimony was introduced by defendant, the policy itself being exhibited show- 
ing a memorandum written on the margin: “This policy canceled and surrendered 
to company; settled in full for $45,” signed by the adjuster. 

Mr. Judd, president of the company, testified that insured died on May 31, 1925; 
that the blanks of proof of death were sent out, and the physician’s certificate re- 
turned showed the answer already stated above. He then sent an adjuster to the 
beneficiary to make settlement under the policy by return of the premiums, $18.20, 
which was all she was entitled to, and that upon the age represented in the appli- 
cation the maximum amount of the policy would have been $423.25. He said, too, 
that he was an expert on handwriting, and believed that the date of birth written 
in the proof of loss was written by the beneficiary, insured’s wife. 

It was conceded that Mr. Judd had stated correctly the amount that could be 
recovered under the terms of the policy, if it was valid. 

Appellant asked for a special finding by the jury, which was denied, and the 
court instructed the jury, which returned a verdict in appellee’s favor, for the 
amount agreed was the maximum that could be recovered under the policy, and 
from the judgment thereon the appeal is prosecuted. 

John L. Crank, of Little Rock, for appellant. 

Geo. G. Stockard, of Van Buren, for appellee. 

Kirsy, J. (after stating the facts as above). [1] The appellant contends that 
the testimony shows conclusively that the insured was over the insurable age of 
55 years at the time of the application for, and issuance of, the policy, and that 
the verdict is not supported by the evidence. 

If the statements of the proof of death was the only evidence in the case, this 
contention would be correct, since the undisputed testimony would show such to be 
the fact, but there was other testimony and the positive statement in the application 
made by the insured himself, according to the testimony of the beneficiary who 
wrote it, giving the day and year of insured’s birth, which showed him within the 
insurable age, and there was also other testimony tending to show that he was 
not beyond the insurable age, and the jury found in appellee’s favor on the con- 
flicting testimony. 

In Joyce on Insurance it is said: 

“A presumption exists that the applicant has truly stated his age in the absence 
of proof to the contrary, and the burden is upon assurer to disprove such statement, 
and such presumption is not overcome by the statements made in proofs of death 
furnished by one of the beneficiaries under the policy. This presumption will how- 
ever be overcome by proper evidence, * * * but a misstatement as to age is not 
established by insufficient evidence.” 

[2] Mrs. Eskue, the appellee, stated she signed the proof of death which was 
not written by her, and which she did not read, but that she made no such state- 
ment as written therein relative to insured’s age which she said she did not know 
and never had known. It is urged in any event that there was a settlement in full 
of all liability under the policy and a release executed to the company by the bene- 
ficiary that it was a compromise settlement of a disputed claim, and binding. 
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It is true that an agreement ot settlement for $45 was made, the money paid 
and the release executed, and that no fraud was perpetrated by the insurance com- 
pany in its procurement, but the undisputed testimony also shows that this was done 
under. the mistake of facts by both parties as to insured’s being over the insurable 
age at the time of issuance of the policy, and the settlement would not have been 
made otherwise. It is stated in 5 Joyce on Insurance, § 3319: 

“As a general rule, the statements made in the proofs of loss or of death are 
not conclusive upon the claimant where they are made in good faith and, with no 
attempt at fraud and mistakes therein, may be corrected.” 

This court has allowed releases consummating settlements of claims for dam- 
ages set aside, and held no defense to an action for the injury where the settlement 
was based upon mutual mistake of fact. St. L., I. M. & S. R. Co. v. Hambright, 
87 Ark. 614, 113 S. W. 803; St. L., I. M. & S. R. Co. v. Morgan, 115 Ark. 529, 
171 S. W. 1187. 

The jury having found under proper instructions that the release was executed 
under a mutual mistake of fact, the settlement had no effect as a compromise settle- 
ment of a disputed claim, and did not bar appellee’s right to recover, having no 
such effect as a compromise of a disputed claim. 

We find no error in the record, and the judgment is affirmed. 


SECURITY BEN. ASS’N v. PUNCH. (No. 350.) 
Supreme Court of Arkansas. April 11, 1927. 
292 Southwestern Reporter, 994. 
2. INSURANCE—JURY FINDING THAT FULL ANNUAL PREMIUM WAS 

PAID BY INSURED WHEN POLICY WAS DELIVERED, AS SHOWN 

BY RECEIPT ATTACHED TO POLICY, HELD WARRANTED. 

In action on beneficiary certificate, evidence held to warrant finding by jury that 
full annual premium was paid by insured when policy was delivered, as indicated 
by receipt of same attached to policy, which is strong evidence that amount specified 
therein was paid when executed and delivered to insured. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

] aor from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
udge. 

Action by Malissie G. Punch against the Security Benefit Association. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

T. N. Robertson, A. J. De Mers, and Jas. E. Hogue, all of Little Rock, and 
A. W. Fulton and Geo. R. Allen, both of Topeka, Kan., for appellant. 

J. A. Sherrill, of Little Rock, for appellee. 

Humpureys, J. This appeal is from a judgment in the sum of $5,208.30, 
including interest to the date thereof, rendered by the circuit court of Pulaski 
County, third division, in favor of appellee against appellant upon a beneficiary 
certificate of insurance isued on the 25th day of October, 1923, by appellant, a 
fraternal beneficiary association in consideration of an annual premium of $113.75, 
to Samuel A. Punch, who died on the 25th day of September, 1924. Appellee was 
the beneficiary named in the policy. 

[1] Many issues were joined in the pleadings, and a very lucid, edifying 
brief has been filed by learned counsel for appellant, in presentation of the points 
of law growing out of the several issues joined; but for the purposes of this 
appeal we deem it necessary to discuss one issue only, as that issue is determinative 
of the case. The issue referred to is whether the insured paid an annual premium 
of $113.75 when the policy was delivered to him. This issue was submitted to the 
jury on proper instructions, and, under the well-established rule governing appeals 
to this court, appellant is bound by the adverse verdict and judgment, if supported 
by any substantial evidence. The policy sued upon was not found for some time 
after the death of the insured. When found, a receipt was attached thereto, signed 
by the district manager of appellant, for $113.75, dated November 9, 1923, the date 
the policy was delivered to and accepted by the insured. This was the correct amount 
of the annual premium. 

The district manager testified that on October 25, 1923, pursuant to agreement, 
he presented the $5,000 policy with receipt attached for the annual premium of 
the insured and left them for his inspection; that the insured discovered that the 
policy contained an error concerning the lodge to which he belonged; that he 
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procured the policy, left the receipt with the insured, and returned it to the home 
office for correction; that after being corrected and returned he took the policy 
back to the insured; that the insured had obtained other insurance in the meantime, 
and did not feel able to carry the $5,000 policy, but that he finally prevailed upon 
him to keep it; that the insured paid him $68 at the time, for which he issued 
a receipt; that he failed to take up the first receipt, which he had left with him, 
for $113.75; that he explained to the insured that, as the $68 did not cover the pre- 
mium for six months, he would have to retain it and pay the premium monthly out 
of same; that he delivered the policy the second time, with the $68 receipt on 
November 9, 1923; that he paid the monthly premium out of the $68 payment until 
exhausted; that he was away on a vacation in June, and did not pay the premium, 
which resulted in the automatic suspension of the insured under the by-laws of 
the appellant; that on July 1, 1923, he paid the insured’s premium out of his own 
money for June and July, which had the effect of automatically reinstating him; 
that the August dues were not paid, and insured was again suspended; that in 
September the local financier notified witness that she was ready to send in her 
report, and asked about the premiums on insured’s policy; that he told her to report 
him suspended, and to reinstate him, and that as soon as he came down town he 
would give her the money; that later he called and gave her a check for $20.50, 
and was informed that the insured had been reinstated on the books on September 
18, 1924, but that she had not entered the payment on the cash book; that four or 
five days later he was in the office, and the financier said that to make the entries 
in the cash book come in proper order she had changed insured’s reinstatement 
date to September 23d; that she had not cashed the check, so the witness took it up 
and gave her the money instead; that under his contract he received the first 11 
months’ premiums on policies as commissions, and that after insured was reinstated 
the last time, and the head office had received the report from the local financier to 
that effect, he received a letter from the head office showing payment of his com- 
missions on the insured’s certificate; that after the death of the insured, his wife, 
the appellee herein, refunded the premiums he had advanced for the insured, amount- 
ing to $40.25; that he did not believe the home office would have paid him the com- 
mission, if it had known the last $20.50 was paid after the insured’s death. 

The financier of the local council testified that the insured was suspended in 
June, 1924, and reinstated the following month; that the former district manager 
paid the June and July assessments out of his own money; that on the 18th day 
of September the former district manager told her over the telephone to reinstate 
the insured, who had failed to pay the August dues, and that he would bring the 
money in; that, acting on the former manager’s promise, she reinstated insured 
upon the book without receiving the money, and afterwards changed the date from 
the 18th to the 23d of September; that the insured died on September 25th, and 
that the manager brought the money to her on the 26th day of September, after 
insured’s death. 

The by-laws of appellant were introduced by Mr. Abrahams, which provided 
that assessments of members are due on the Ist day of the month, and must be 
paid on or before the last day of the month, and if not paid the insured shall stand 
suspended without notice; also that the insured may be reinstated within 60 days 
by paying up all arrearages, provided the insured is in good health at the time 
of making payment for reinstatement; also that the association shall not be bound 
by any irregularity, neglect, or illegal action of any of its subordinate councils or 
any of its officers. 

The original certificate or policy and the receipt for $113.75 were introduced 
in evidence and have been brought to this court for inspection. The certificate 
or policy bears date of October 25, 1923, but was apparently signed by the district 
manager and the insured on the same date said receipt was signed. The receipt 
was signed on November 9, 1923, being the date on which the policy was delivered. 
This is inferable from the fact that the same color of ink was used by the manager 
and the insured in signing the policy, which the manager used in signing the receipt. 
The insured did not leave Little Rock for California, where he was injured and 
died, until the 14th day of August, 1924. He was not notified by the manager or 
financier that he was or had been in default in the payment of his assessments 
or premiums. 


[2] We think the conflict in the book entries with the testimony of the manager 
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and financier as to when the payments or assessments or premiums were actually 
made, the change of entries in the books, the failure of the manager to call upon 
the insured for his assessments or premiums after the $68 was exhausted, and the 
date of the receipt on November 9, 1923, instead of October 25, 1923, so as to 
correspond in date with the policy, furnish warrant to the jury in drawing the 
inference that the full annual premium of $113.75 was paid when the policy was 
delivered on November 9, 1923, as indicated by the receipt. The receipt is a very 
strong piece of evidence itself to the effect that the amount specified therein was 
paid when same was executed and delivered to the insured. 

[3] In speaking of receipts for the payment of money and their effect, this 
— said in the case of Continental Gin Co. v. Benton, 104 Ark. 367, 149 S. W. 
28, that: 

“Receipts of payment are prima facie evidence thereof; they are open to ex- 
planation and contradiction, but the burden of overcoming the presumption and 
prima facie case and making the explanation devolves upon the party giving the 
receipt.” 

And in the case of Fidelity Mutual Life Ins. Co. v. Click, 93 Ark. 162, 
124 S. W. 764, said: 

“The introduction of the receipt, * * * properly signed * * * raised a 
presumption of payment within the terms of the receipt, and cast * * * the 
burden of overcoming this presumption by affirmative proof of non-payment. 
Appellee introduced no other proof of payment, and perhaps had none, as the 
person shown by the face of the receipt to have made the payment was then 
dead. * * * This presumption reached to every available mode of payment, 
and in order to overcome it the burden was on appellant to close up by affirma- 
tive proof every avenue through which payment could have been made.” 

In view of what has been said with reference to the testimony and the rules 
just quoted, we think the evidence amply sufficient to sustain the verdict and 
judgment. 

No error appearing, the judgment is affirmed. 


DE FORD v. NEW YORK LIFE INS. CO. (No. 11638.) 
(Supreme Court of Colorado. May 16, 1927. Rehearing Denied June 6, 1927.) 
256 Pacific Reporter 317. 

1. INSURANCE—INSURER MUST ACT WITH REASONABLE PROMPT- 

NESS IN DELIVERING POLICY. 

Insurer, after receiving application for insurance, is required to act with reason- 
able promptness in making delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 


2. INSURANCE—FAILURE TO DELIVER POLICY TO APPLICANT IN 
GREELEY, COLO., WITHIN 10 DAYS AFTER APPLICATION, HELD 
NOT “UNDUE DELAY,” WHERE APPLICATION WAS REQUIRED TO 
BE TRANSMITTED TO DENVER AND THENCE TO NEW YORK BE- 
FORE POLICY COULD BE ISSUED. 

Failure to deliver policy to applicant in Greeley, Colo., within 10 days after appli- 
cation, held not to constitute undue delay rendering insurer liable to applicant’s 
estate, where application was required to be sent to Denver and thence to New York 
before policy could be issued and returned. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 


3. INSURANCE—PROVISION THAT POLICY MUST BE DELIVERED TO 
AND RECEIVED BY APPLICANT WHILE IN GOOD HEALTH RE- 
QUIRES ACTUAL DELIVERY. 

Provision of application, that insurance should not take effect unless “policy is 
delivered and received by me during my lifetime and good health,” held to require 
actual delivery to applicant; placing of policy in mail addressed to local or district 
office being insufficient. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Department 1. 

Error to District Court, Weld County; Claude C. Coffin, Judge. 

Action by C. H. De Ford, as administrator of the estate of L. D. Hale De Ford, 
deceased, against the New York Life Insurance Company. Judgment for defendant, 
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and plaintiff brings error. Affirmed. 

William R. Kelly and Worth Allen, both of Greeley, for plaintiff in error. 

Henry McAllister, Jr., and Stephen R. Curtis, both of Denver (Louis H. Cooke, 
of New York City, of counsel), for defendant in error. 

Denison, J. De Ford, administrator of the estate of L. D. Hale De Ford, 
brought suit against the insurance company, defendant in error, for negligent delay in 
delivering a policy, whereby the insured died before it was delivered and it never 
became operative. 

A demurrer to the complaint was sustained and there was a judgment for de- 
fendant, which we reversed (De Ford v. New York Life Insurance Co., 75 Colo. 
146, 224 P. 1049) on the ground that, under the allegations of the complaint, the 
question whether the delay was unreasonable was for the jury. The case has now 
been tried, a verdict and judgment rendered for the defendant, and the case is brought 
here for review. 

The facts are that the company’s agent obtained the deceased’s application at 
Greeley, shortly after midnight, December 11, 1918. It contained the following : 

“T agree as follows: (1) That the insurance hereby applied for shall not take 
effect unless the first premium is paid and the policy is delivered to and received by 
me during my lifetime and good health, and that, unless otherwise agreed in writing, 
the policy shall then relate back to and take effect as of the date of this application,” 

Soon, probably December 11, p. m., the applicant went to the company’s physician 
at Greeley, and was examined. There was a delay of a day or two in sending the 
application to the general agency in Denver. It does not appear when the applica- 
tion was received at the Denver office, but probably on Saturday the 14th, too late 
for transmission to New York on that day, a half holiday. It left the Denver office 
for New York, the home office, on Monday the 16th. It was received at the latter 
office on Friday, December 20th, and was accepted on that day. On Saturday the 
21st, the policy was written up. Saturday, there, is a half holiday from 1 p. m. 
On Monday the 23d, it was sent to the defendant’s mailing department for mail in 
regular course to the Denver office and was so mailed at about that time. 

The applicant became fatally ill on the 22d and died on the 26th of December, 
before the policy was received at Denver, and it was returned to the home office. 

[1, 2] The duty of defendant was to act with reasonable promptness. De Ford 
v. N. Y. Life Ins. Co., supra. 

The defendant in error claims that the court should have instructed the jury to 
return a verdict for defendant, and we think the claim is valid, because, since the 
deceased fell sick on the 22d, a Sunday, the policy must have reached Greeley and 
been delivered on Saturday, the 2l1st, in order to comply with the above-quoted clause 
in the application. Now the afternoon of the 11th is the earliest possible time the 
application could have been put in the mail at Greeley. How can it be claimed that 
it could be negligent to fail to have the policy there on the 21st in time for delivery on 
that day? Ten days: Greeley to Denver—Denver to New York—consideration, in 
its due order, of the application at New York—drawing, in its turn, of the policy 
—then New York to Denver—Denver to Greeley. Eight of these 10 days must, under 
the evidence, be allowed for mail between Denver and New York. Delays after the 
21st are irrelevant. There was no possibility of a verdict of undue delay.. 

[3] But plaintiff in error claims that mailing the policy in New York constitutes 
delivery, and that if due diligence had been used that would have been done before 
the 22d. It is manifest, however, that the application requires actual delivery. The 
policy could not be “received by” the applicant while it was in the mail addressed 
to some one else, If any case holds that it could, we do not agree with it. New 
York Life Ins. Co. v. Pike, 51 Colo. 238, 117 eo 899, has nothing of that kind in it. 
See Bradley v. New York Life Ins. Co. (C. C. A.) 275 F. 657. 

It follows from what we have said that the instruction that actual delivery was 
necessary was right, and that, in consequence thereof, a verdict for defendant should 
have been directed; therefore it is not necessary to mention any other matters in the 
briefs, and the judgment must be affirmed. 

Judgment affirmed. 

Burke, C. J., and Sheafor and Whitford, JJ., concur. 





Sovereign Camp W. O. W. v. Parker 


SOVEREIGN CAMP, W. O. W. v. PARKER. (No. 17637.) 
Court of Appeals of Georgia, Division No. 2. April 16, 1927. 
138 Southeastern Reporter 86. 

(Syllabus by the Court.) 

1. INSURANCE—DEFENSE OF MATERIAL MISREPRESENTATIONS IN- 
DUCING ISSUANCE OF CERTIFICATE HELD ESTABLISHED BY 
FALSE STATEMENTS IN APPLICATION THAT INSURED CON- 
SULTED NO DOCTORS AND WAS NOT TUBERCULAR. | c 
In this action on a beneficiary certificate against a fraternal beneficiary associa- 

tion, in which a verdict was returned for the plaintiff, the evidence having conclu- 

sively established the defense of material misrepresentations inducing the issuance 
of the certificate or policy, the court erred in not granting a new trial. 
(For other cases, see Insurance, Dec. Dig. § 819[2].) 


(Additional Syllabus by Editorial Staff.) 

2. INSURANCE—REPRESENTATIONS OF INSURED’S NOT HAVING 
CONSULTED PHYSICIAN AND BEING FREE FROM DISEASE ARE 
MATERIAL, 

Representations by insured in application for benefit certificate that he con- 
sulted no physician for any disease during past 5 years, and had never had chronic 
cough, tuberculosis, or other throat disease, are material, and, as matter of law, in- 
fluence action of prudent insurer. 

(For other cases, see Insurance, Dec. Dig. § 723[5, 6].) 


3. INSURANCE—RULE THAT REPRESENTATIONS IN APPLICATION, 
NOT REFERRED TO IN POLICY, WILL NOT VOID POLICY UNLESS 
BOTH FALSE AND FRAUDULENT DOES NOT APPLY TO FRA- 
TERNAL BENEFICIARY ASSOCIATIONS. 

Rule that application for policy of insurance, not attached to policy or referred 
to therein, is not regarded as part of contract and material representations therein 
will not void policy unless not only false but fraudulent has no application to fra- 
ternal beneficiary associations. 

(For other cases, see Insurance, Dec. Dig. § 688.) 


4. INSURANCE—MATERIAL MISREPRESENTATION IN APPLICATION 
AVOIDS CERTIFICATE OF FRATERNAL BENEFICIARY ASSOCIA- 
TION WHETHER MADE IN GOOD FAITH OR FRAUDULENTLY. 
In suit on certificate of fraternal beneficiary association, any material misrepre- 

sentation in application not attached to certificate changing character of risk avoids 

certificate whether made in good faith or fraudulently. 
(For other cases, see Insurance, Dec. Dig. § 723[2].) 


Error from Superior Court, Walker County; James Maddox, Judge. 

Suit by Inez Parker against the Sovereign Camp, Woodmen of the World. 
Judgment for plaintiff, defendant’s motion for new trial was overruled, and it 
brings error. Reversed. 

Rosser & Shaw, of Lafayette, for plaintiff in error. 

G. E. Maddox, of Rome, and Norman Shattuck, of Lafayette, for defendant in 
error. 

Bett, J. Mrs. Inez Parker prevailed in the court below in a suit against the 
Sovereign Camp of the Woodmen of the World, a fraternal beneficiary association, 
on a certificate issued to her husband, Wiley R. Parker, in which she was named as 
the beneficiary. The defendant has excepted to the refusal of its motion for a new 
trial. The defendant pleaded that the policy or certificate was void because of ma- 
terial misrepresentations made in the application. It is our opinion that this plea was 
sustained, as a matter of law, by the evidence, and that the verdict was contrary 
to the evidence and the law. The assured said in his application that he had con- 
sulted no physician for any disease or injury during the past 5 years; that he had 
never had a chronic cough, consumption, tuberculosis, or any other disease of the 
throat or respiratory organs; and that he was at the time in sound bodily health. 
The application was made on July 27, 1923. 

According to the undisputed evidence, the truth was undoubtedly as follows: 
On July 5, 1923, the insured consulted Dr. é: A. Shields, complaining of a cough, 
weakness, and indigestion. Dr. Shields made a thorough physical examination of 
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the insured’s chest, and, finding unmistakable “sounds” of infection of his lungs at 
that time, prescribed for the insured rest and fresh air, and advised him to stay in 
bed. Dr. Shields saw the insured professionally two or three times in July, 1923, 
and at one time took a specimen of his sputum and had it examined microscopically 
by another physician, with the result that tubercular germs were found to be present. 
The insured applied for and obtained from the Odd Fellows Lodge sick benefits, of 
which he received the first payment on July 12, 1923. He was thereafter paid such 
benefits “for every week” until his death. The policy was issued on the 18th of 
August, 1923, on the faith of the representations contained in the application. On 
January 5, 1924, the insured was “bedridden,” and on March 16, 1924, he died from 
pulmonary tuberculosis. 

[{1, 2] The materiality of the above representations, especially as to the insured’s 
not having consulted a physician, cannot be doubted, for it appears, as a matter of 
law, that such statements do influence the action of the prudent insurer. They are 
among the matters upon which he rests his decision whether to accept the risk, and, 
if so, at what rate. Moreover, in the instant case, the probable consequences result- 
ing from the false statements are somewhat magnified, when considered in connection 
with the undisputed testimony that the insured had been treated by a physician but 
a short while preceding his application, and that this physician, in his study of the 
case as then presented to him, found the patient to be suffering from pulmonary 
tuberculosis. If the insured had answered that Dr. Shields had been treating him for 
a cough, weakness, and indigestion within the past month, and that he was receiving 
sick benefits from the lodge, these facts would at feast have put the company on 
inquiry, and it can hardly be doubted that the insurer would have been influenced to 
reject the risk on discovering the facts to which such inquiry would have led. “A 
material representation is one that would influence a prudent insurer in determining 
whether or not to accept the risk, or in fixing the amount of the premium in the 
event of such acceptance.” Empire Life Ins. Co. v. Jones, 14 Ga. App. 647 (2), 82 
S. E. 62; Lee v. Metro Life Ins. Co., 158 Ga. 527 (2), 123 S. E. 737. 

It is inconceivable that the insured could have forgotten his sickness and treat- 
ment in so short a time. In Metropolitan Life Ins. Co. v. Shaw, 30 Ga. App. 97, 
99, 117 S. E. 106, 107, Judge Luke, speaking for this court, said: 

“The question * * * as to attending physicians was not an idle one. * * * Shaw’s 
representation in his application that he had not been under the care of any physician 
within two years prior to the date of his application was fraudulent, material, and 
made to induce the acceptance of the risk.” 

See, also, Puckett v. Metro. Life Ins. Co., 32 Ga. App. 263, 122 S. E. 791. 

[3] The two last cases are very similar in their facts to the case at bar, and would 
seem to be controlling. In Interstate Life & Accident Co. v. Bess, 35 Ga. App. 723, 134 
S. E. 804, this court held: 

“Where an application for a policy of insurance is not attached thereto or re- 
ferred to therein, it is not to be regarded as a part of the contract, and in such a 
case material statements or representations made by way of application will not void 
the policy, unless they be not only false but also fraudulent.” 

[4] The rule as thus stated has no application, however, to fraternal beneficiary 
associations. Fraternal Life & Acc. Ass’n v. Evans, 140 Ga. 284 (1), 78 S. E. 915; 
Supreme Ruling of Fraternal Mystic Circle v. Blackshear, 13 Ga. App. 329, 79 S. E. 
210; Sovereign Camp of Woodmen of World v. Keen, 16 Ga. App. 703 (4), 86 
S. E. 88. It therefore was not necessary for the defendant association in this case 
to show actual moral fraud, although the application may not have been attached 
to the certificate. Compare Park’s Code, § 2564 (x); Sovereign Camp v. Beard, 
26 Ga. App. 130 (3), 105 S. E. 629. Any material misrepresentation, whereby the 
nature or extent or character of the risk was changed, avoided the certificate whether 
the statement was made in good faith or willfully or fraudulently. Supreme Con- 
clave of Knights of Damon v. Wood, 120 Ga. 328 (1), 47 S. E. 940; Lee v. Metro. 
Life Ins. Co. 158 Ga. 517 (1), 123 S. E. 737. The evidence having conclusively 
established the alleged defense of material misrepresentations, the plaintiff, under 
the law, should not have recovered.. It follows that the court erred in not granting 
a new trial. Since the above ruling appears to be controlling, it is unnecessary to 
decide other questions made in the record and argued in the briefs. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 





Diehl v. American Life Ins. Co. 


DIEHL v. AMERICAN LIFE INS. CO. (No. 37964.) 
Supreme Court of Iowa. May 10, 1927. 
213 Northwestern Reporter 753. 


1. INSURANCE—ALTHOUGH AMBIGUITIES IN POLICY MUST BE RE- 
SOLVED AGAINST PARTY RESPONSIBLE FOR LANGUAGE USED, 
St ae CANNOT BE FORCED IN ORDER TO CREATE AM- 
BIGUITY. 


Although ambiguities and uncertainties of meaning in insurance policy and note 
were to be resolved against party responsible for language used, language cannot be 
forced in order to create ambiguity or to render uncertain that which is plain. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—CONTRACT EXTENDING TIME OF PAYMENT OF PRE- 
MIUM BY TAKING NOTE WAS NOT COMPLETE OR DISTINCT 
CONTRACT OF LIFE INSURANCE (CODE 1924, § 8666 ET SEQ.). 
New contract made by means of note for life insurance premium, which, in 

effect, extended time of payment of premium and during period of extension con- 

tinued policy in force, did not constitute a complete, a or distinct con- 
tract of insurance within Code Supp. 1913, §§ 1782-1783a, 1783c, and Acts 38th Gen. 

Assem. c. 348, § 7 (Code 1924, § 8666 et seq.), prohibiting discrimination by life 

insurance companies. 

(For other cases, see insurance, Dec. Dig. § 138[2].) 


3. INSURANCE—PLAINTIFF BASING CLAIM FOR RECOVERY ON LIFE 
INSURANCE POLICY UPON INSURER’S ACCEPTANCE OF NOTE 
FOR PREMIUM WAS BOUND BY TERMS OF NOTE. 

Plaintiff basing his claim for recovery on life insurance policy upon insurance 
company’s acceptance of note for premium was bound by terms of note specifying 
conditions of such acceptance. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


4. INSURANCE—EXTENSION OF TIME FOR PAYMENT OF LIFE IN- 
SURANCE PREMIUM BY TAKING NOTE, AND CONDITIONS ON 
WHICH IT WAS GRANTED, HELD VALID UNDER STATUTE PRO- 
HIBITING DISCRIMINATION (CODE 1924, § 8666 ET SEQ.). 

Extension of time for payment of life insurance premium by taking note under 
agreement that note was not accepted as payment and that nonpayment of note or 
extension thereof at maturity should ipso facto lapse policy and having other con- 
ditions held valid, under Code Supp. 1913, §§ 1782, 1783a, 1783c; Acts 38th Gen. 
Assem. c. 348, § 7 (Code 1924, § 8666 et seq.), prohibiting discrimination by life 
insurance companies. 

(For other cases, see insurance, Dec. Dig. § 138[2].) 


5. INSURANCE—WHERE INSURER TOOK NOTE FOR LIFE INSURANCE 
PREMIUM, INSURED WAS NOT ENTITLED TO 31 DAYS’ GRACE 
FROM MATURITY OF NOTE. 

Where insurer extended time for payment of premium on life insurance policy 
by taking note therefor, and policy provided for 31 days’ grace for payment of 
renewal premiums, insured was not entitled to 31 days’ grace from maturity of note, 
since right to grace was waived or exchanged for extension, terms of which could 
not be modified by importing into them further provision for grace. 

(For other cases, see Insurance, Dec. Dig. § 357.) 


Appeal from District Court, Linn County, F. L. Anderson, Judge. 

The plaintiff appeals from a judgment dismissing his petftion in an action to 
recover on a life insurance policy. Affirmed. ft 

Raymond N. Klass and Floyd Philbrick, both of Cedar Rapids, for appellant. 

Deacon, Sargent & Spangler, of Cedar Rapids, for appellee. 

MorttncG, J. The insured gave to the company his note for an annual premium 
and died a few days after it became due without paying it. The question is whether 
the policy lapsed. 

The policy was issued April 30, 1917. Premiums were paid to April 30, 1923. 
On April 28, 1923, insured wrote the company that he was not then able to pay the 
premium, but would be in 90 days if the company would take his note. On May 
2, 1923, the company sent insured a note for signature, requiring also payment in 
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cash of interest on a policy loan. Insured signed the note, and on May 10, 1923, 
forwarded it to the company and later remitted the interest on the policy loan. 

The policy granted the insurance in consideration of the written application— 
“and of the payment in advance of $62.10 as the premium for one year’s term in- 
surance, terminating on the 30th day of April, 1918, * * * and in further considera- 
tion of the payment of a like sum on or before the 30th day of April in every year 
thereafter. * * * A grace of 31 days (without interest charge) will be allowed for 
the payment of renewal premiums, during which time this policy will remain in 
force. * * * Renewal premiums may be paid annually, semiannually or quarterly, in 
advance, in accordance with the company’s table of rates applicable thereto, and the 
insured may change from one to another of such modes of payment upon written 
request. * * * If any premium is not paid when due, this policy shall be ipso facto 
null and void and all premiums forfeited to the company, except as herein provided. 
* * * The insured shall be entitled to * * * apply the dividend to the reduction of 
any premium * * * This policy is automatically nonforfeitable after premiums have 
been paid for three full years. If any renewal premium thereafter is not paid before 
the expiration of the period of grace herein allowed this policy will without action of 
the insured or payment of further premiums continue as nonparticipating paid-up 
insurance. * * * If there is no indebtedness to the company, and if there are no 
dividends or insurance additions, the insurance will be for the term * * * to be 
reckoned from the due date of the unpaid premium. In lieu of such term insurance 
upon the insured’s written request * * * the company will: (a) Issue a nonparticipat- 
ing paid-up life policy; * * * (b) pay the guaranteed cash value specified. * * * 
The said nonforfeiture benefits shall be increased by the net value of any dividend 
accumulations or paid-up insurance additions, or shall be decreased proportionately 
by any existing indebtedness to the company on account of this policy. * * * Upon 
written request of the insured * * * made prior to default in premium payment, the 
company will charge as an indebtedness against this policy the premium or premiums 
thereafter falling due * * * provided the then maximum cash surrender value * * * 
shall be sufficient to cover such loan. * * * At any time after three full years’ pre- 
miums have been paid and while this policy is in force * * * the company will 
loan * * * a sum equal to or * * * less than the reserve at the end of the current 
policy year plus the net value of any existing additions thereto, * * * with interest 
* * * payable annually in advance, which interest if not paid when due shall be added 
to the principal. * * * The company will deduct, however, from said loan value any 
existing indebtedness on this policy and any unpaid balance of the premium for the 
current policy year. Failure to repay any loan or pay interest thereon shall not void 
this policy unless the total indebtedness to the company shall equal or exceed the 
maximum loan value of this policy, and any existing additions thereto at the time 
of said failure, nor until one month after notice. * * * This policy may be reinstated 
* * * at any time after default in the payment of any renewal premium, provided 
the insured applies therefor on the company’s form and furnishes evidence of in- 
surability satisfactory to the company and pays in cash all past-due premiums with 
interest; * * * and provided also, that any indebtedness to the company.at date of 
default * * * shall be a first lien against this policy. * * *” 

By the application the insured agreed “that the nonpayment during my lifetime 
and good health * * * of any premium * * * shall render the insurance null and 
void, except as otherwise provided in the policy.” 

In March, 1922, the insured borrowed of the company the full amount of the loan 
value of the policy. 

Insured executed to the company the note previously referred to. It is dated 
April 30, 1923, by its terms due October 30, 1923, is for $62.10, with interest from 
date. The note recited the amount as being the full amount of the annual premium 
payable April 30, 1928, and declared: 

“That neither the note nor any extension thereof is given or accepted as a pay- 
ment of said premium, and I agree that the nonpayment of this note or any extension 
thereof at maturity shall ipso facto lapse said policy, and there will be due the pro- 
portionate part of the face of this note, with interest, that the time from the date 
of maturity of this note or any extension thereof bears to the whole time covered by 
said premium. I also agree that upon the nonpayment of this note, or any extension 
thereof, if said policy should have any cash value, the company may charge the pro- 
portionate part of this note, or any extension thereof, that may be due as above pro- 


vided, against such cash value, and any extended insurance value it may have shall 
be accordingly reduced.” 
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The note was not paid. Insured died November 1, 1923. Notice was given to 
the company the same day. The company answered the notice November 5, 1923, 
claiming lapse “for failure to pay the premium extension note,” and stating further 
that the insured had borrowed the entire value of the policy and no value remained 
to carry the policy beyond the date when the note was due. A dividend of $1.10 
was applied on the note, as it might be, for the earned portion of the premium was 
not paid. The note has not been surrendered, nor any claim filed on account of it. 


The case was tried before the court without a jury and judgment rendered for 
the defendant. 


[1] I. The policy and the note were prepared by the defendant. It is a familiar 
rule that ambiguities and uncertainties of meaning are to be resolved against the 
party responsible for the language used. Nevertheless, the language may not be 
forced in order to create ambiguity or to render uncertain that which is plain. Life 
insurance is among the most sacred of contract relationships. It is important to the 
living policy holders as well as to the beneficiaries of those who have died and to 
the company that uncertainties and artificial interpretations be avoided to the end 
that the cost may be kept down and the rights of policy holders definitely fixed 
and known. We have no occasion here to consider the nature of the relationship of 
the company to its policy holders or of their interest in its funds or the consequences 
thereof as laying the foundation for a charge of oppressiveness or constructive fraud 
in supplemental or modifying contracts. 


Plaintiff contends that the execution and acceptance of the note paid the pre- 
mium. The note clearly states that it is not given or accepted as payment. By the 
policy it is plainly stated that, except as in the policy provided, the policy shall be 
ipso facto null and void if any premium is not paid when due. The insured had con- 
sumed the entire cash, loan, extended, or paid-up value. The premium due April 
30, 1923, was not paid within the period of grace allowed therefor. On the proof 
of nonpayment of the premium due April 30, 1923, the plaintiff by the terms of the 
policy has no right of recgvery. To avoid such apparent termination or forfeiture 
the plaintiff is compelled to rely upon the supplementary arrangement evidenced by 
the note. He founds, and must necessarily found, his claimed right to recovery on 
the supplement or modified contract represented by both the policy and the note. By 
the conditions explicitly contained in the note the insurance which plaintiff seeks 
to recover is terminated, and plaintiff is therefore driven to assume the position that 
the note is equivalent to an extension of time for payment of the premium, and, 
so far as it extends the time, is valid; that the grace allowance of 31 days provided 
by the policy must be annexed to the note; and that the note, so far as it extends 
the time of payment was, with the grace allowance claimed to be annexed to it, 
binding on the company, but that the conditions embodied in the note upon which the 
extension was granted and the note accepted were not binding on the insured. The 
claimed invalidity of the condition of the extension is planted upon Code Supplement 
1913, §§ 1782, 1783, 1783a, 1783c, Acts 38th Gen. Assem. c. 348, § 7, and Code 1924, 
§ 8666 et seq. These sections prohibit discrimination by life insurance companies, 
prohibit the making of special inducements not specified in the policy, prohibit the 
making of any contract other than as plainly expressed in the policy and prohibit the 
use of any form of contract of insurance until a copy of it has been filed with and 
approved by the commissioner of insurance. Violation subjects the company to. 
a forfeiture or penalty. 


[2, 3] The distinction or discrimination, the contract not expressed in the policy, 
the form not filed with the commissioner or approved by him, claimed by plaintiff 
consists in the extension of time, which is the very thing that the plaintiff relies upon 
to avoid the forfeiture. If plaintiff’s position is correct, then the extension of time 
or the waiver of payment at the time stipulated is void within the principle of the 
cases construing the statute prohibiting discrimination by carriers in interstate com- 
merce. Georgia, F. & A. R. Co. v. Blish Milling Co., 241 U. S. 190, 36 S. Ct. 541, 
60 L. Ed. 948; Keeney v. Chicago, B. & Q. R. Co., 183 Iowa, 522, 167 N. W. 475. The 
statute now under consideration does not in terms apply to or prohibit the making of 
supplementary or later modifying contracts between the company and the insured 
not contemplated when the policy was issued. We cannot conceive of its being against 
public policy or contrary to the terms or purpose of the statute to permit an insur- 
ance company to grant an extension to a policy holder by whom through misfortune 
or otherwise the making of prompt payment of premium at the stipulated time may 
be inconvenient or impossible. Such extensions, in many cases at least, save the 
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ROGERS v. COLUMBIAN NAT. LIFE INS. CO. (No. 37767.) 
Supreme Court of Iowa. May 10, 1927. 
213 Northwestern Reporter 757. 

1, INSURANCE—BURDEN IS ON PLAINTIFF SUING ON INSURANCE 
POLICY TO SHOW DECEASED INSURED’S PREMIUM CHECK, 
TENDERED AFTER GRACE PERIOD, WAS ACCEPTED. 

In suit on life insurance policy, the burden is on plaintiff to prove that check 
for quarterly premium, tendered by deceased after expiration of 31 days’ grace 
allowed for payment, was accepted by insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


2. INSURANCE—EVIDENCE THAT INSURER REQUIRED REINSTATE- 
MENT APPLICATION SHOWED DECEASED’S CHECK, TENDERED 
FOR PREMIUM ON LAPSED POLICY, WAS NOT ACCEPTED. 
Evidence affirmatively showed life insurance company did not accept deceased’s 

check, tendered in payment of delinquent premium, where company on receiving 

check wrote him that it would be necessary to apply for reinstatement, and that 
payment would be accepted if application should be approved, but deceased died 
before letter came to his knowledge. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—INSURED TENDERING BY MAIL PREMIUM ON 
LAPSED POLICY INVITES RESPONSE BY MAIL. 
Insured communicating with life insurance company by mail his tender of de- 
linquent premium thereby invites and authorizes a response by mail. 
(For other cases, see Insurance, Dec. Dig. § 365[1].) 


4. INSURANCE—FIVE-DAY RETENTION OF INSURED’S MAILED PRE- 
MIUM CHECK, WHILE COMPANY WROTE HIM TO APPLY FOR RE- 
INSTATEMENT, DID NOT AMOUNT TO ACCEPTANCE OF DELIN- 
QUENT PREMIUM. 

Life insurance company’s retention for five days, between receipt and insured’s 
death, of his check tendered from a distant city by mail, in payment of premium on 
policy lapsed according to its terms, while company wrote deceased he must apply for 
reinstatement, did not amount to acceptance of the check or payment of the premium. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


6. INSURANCE—IN ABSENCE OF DEMAND, COMPANY HELD NOT 
eerie TO APPLY CASH VALUE TO PREMIUM ON LAPSED 
POLICY. 

In absence of demand or authorization by insured, life insurance company was 
not bound under policy and statutory provisions that a lapsed policy should become 
effective automatically for paid-up insurance purchased by the cash value, to apply 
lapsed policy’s cash value to payment of check tendered by deceased as premium, but 
not accepted by company as payment. 

(For other cases, see Insurance, Dec. Dig. § 366.) 


7. INSURANCE—UNPAID PREMIUM WAS NOT “INDEBTEDNESS” OF 
INSURED, WITHIN PROVISION OF LAPSED LIFE INSURANCE 
POLICY. 

Unpaid premium on lapsed life insurance policy was not an “indebtedness” of 
insured to insurer deductible from the cash value, within policy providing that in- 
debtedness, including any unpaid premium, should be deducted upon settlement of 
claim, and that, on default, the cash value should automatically be applied to paid-up 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 369.) 


8. INSURANCE—INSURED’S CHECK TENDERED, BUT NOT ACCEPTED, 
FOR PREMIUM WAS NOT “INDEBTEDNESS,” WITHIN LAPSED 
LIFE INSURANCE POLICY. 

Check tendered by mail by insured for premium on lapsed policy, which was 
not accepted in payment by insurer, was not an “indebtedness” of insured to company. 
(For other cases, see Insurance, Dec. Dig. § 369.) 


9, INSURANCE—INSURER’S LIABILITY ON LAPSED LIFE INSURANCE 
POLICY WAS, BY EXPRESS PROVISIONS, LIMITED TO PAID-UP 
INSURANCE. 
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The liability of insurance company on lapsed life insurance policy was, under 
the express provisions of the policy and statute, limited to paid-up insurance purchased 
automatically with cash surrender value. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 


10. INSURANCE—DECLARATION AND NOTICE OF FORFEITURE HELD 
NOT REQUIRED UNDER LIFE INSURANCE POLICY EXPRESSLY 
rae FOR CONVERSION TO PAID-UP INSURANCE ON DE- 
Formal declaration of forfeiture and notice held not required to be given insured 

to carry out provisions in policy issued by insurer, not a mutual benefit association, that 

upon default the policy should lapse and liability be limited. 
(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Appeal from District Court, Linn County; F. O. Ellison, Judge. ae 

The plaintiff appeals from a judgment denying a recovery upon a life insurance 
policy for more than the amount of its paid-up value. Affirmed. _ 

Raymond N. Klass and George C. Gorman, both of Cedar Rapids, for appellant. 

Deacon, Sargent & Spangler, of Cedar Rapids, for appellee. : z 

Mortinc, J. The quarterly premium due July 24, 1922, was not paid at maturity, 
or within the 31 days’ grace allowed therefor, unless the retention by the defendant of 
a check therefor sent to it September 16, 1922, amounted, as plaintiff claims it did, to 
payment. On September 16, 1922, the insured mailed at Tulsa, Okl., a letter addressed 
to the defendant at Boston, Mass., stating: 

“Herewith check $22.68 quarterly premium policy No. 59914.” 

The check was drawn upon a bank, at Tulsa, Okl., in which the insured had suffi- 
cient funds for its payment until after his death and the appointment of administra- 
tor. The defendant received the letter and check at Boston September 19, 1922. 
On September 21, 1922, the defendant, at Boston, Mass., wrote a letter and mailed 
it addressed to the insured at Tulsa, Okl., stating: 

“We are in receipt of your remittance intended to pay premium due July 24th, 
but as same was not forwarded until September 21st, it will be necessary for you 
to sign the inclosed application for reinstatement. If reinstatement is approved, your 
payment will be accepted.” 

The insured died at Tulsa, September 24th. Defendant’s letter had not come to 
his knowledge. On October 2, 1922, defendant received a letter from a business 
associate of the insured informing defendant of the death of the insured, and on 
October 27, 1924, received proofs of death. It is not claimed that the company de- 
manded payment of the check, treated it as a liability of the insured or of his estate, 
or that the defendant made any effort to collect it or did anything evidencing any 
purpose to accept it in payment of the premium, except (as indicated in the letter of 
September 21, 1922) if application for reinstatement were made and approved. After 
the appointment of administrator, defendant offered the check to him and later offered 
it to plaintiff. Plaintiff argues that the check was unconditionally tendered, that de- 
fendant had no authority to accept it conditionally or to communicate conditional 
acceptance by mail, and that the condition expressed in defendant’s letter of Septem- 
ber 21, 1922, not having come to the knowledge of the insured, cannot operate to im- 
pair the retention as an absolute acceptance. 

[1, 2] The policy provided that, upon default in payment of premium, the policy 
should lapse, but might be reinstated on satisfactory evidence of insurability. The in- 
sured had on three previous occasions defaulted in payment of premiums, made ap- 
plication for reinstatement with health certificates, upon which defendant had ac- 
cepted payment of delinquent premiums and reinstated the policy. Insured could make 
only tender of the check. He could not require the company to accept it. He knew 
that the company had not been in the habit of accepting delinquent premiums without 
satisfactory evidence of insurability. The burden of the argument on this record 
is on the plaintiff to show not merely a tender of the check, but acceptance. The 
evidence does not show acceptance, but proves nonacceptance. Rice v. Grand Lodge 
A. O. U. W., 103 Iowa, 643, 647, 72 N. W. 770 


[3, 4] The parties resided in distant cities. The insured communicated his tender 
by mail, thereby inviting and authorizing a response by mail. Lucas v. Western 
Union Telegraph Co., 131 Iowa, 669, 109 N. W. 191, 6 L. R. A. (N. S.) 1016. There 
is no merit in the claim that the check was accepted and paid the delinquent premium. 
Gould v. Equitable Life Assur. Soc., 231 N. Y. 208, 131 N. E. 892; Nelson v. Mut. Life 





260 The Insurance Law Journal, Vol. 69 [Aug., 1927 


Ins. Co., 58 Mont. 153, 190 P. 927; 37 C. J. 537. See Continental Ins. Co. v. Peden, 
58 y- Wh, be S. W. 43; Bank of Commerce v. New York Life Ins. Co., 125 Ga. 

[5] II. On his foregoing contention, the plaintiff had no ground for his objection 
to evidence of the fact of prior defaults and reinstatements, the receipt of which evi- 
dence was without prejudice. 

(6) III. Plaintiff urges that defendant was bound to apply the cash value of the 
policy to the payment of the check. He bases this contention upon the provision of 
the policy that 

“Any a to the company on this policy, including any unpaid premium 
or portion thereof for the then current policy year, shall be deducted upon settlement 
of any claim hereunder. If there be any such indebtedness, the cash and loan values 
will be diminished thereby, and the paid-up or extended insurance will be such as 
may be purchased by the cash value so diminished, such extended . insurance to be 
for an amount equal to the face of the policy less such indebtedness.” 

The policy also provides that the premiums are payable in advance ; that 31 days’ 
grace is allowed; that, “upon default in payment of any premium, * * * this policy 
ere and the company’s only liability shall be such, if any, as hereinafter 
provided.” 

The policy also provided that, in the event of lapse after payment of three full 
premiums : 

“The policy shall become effective automatically for paid-up insurance, payable 
as provided on page 1 hereof. * * * In lieu of said paid-up insurance, the insured, 
on satisfactory release and surrender of this policy within the days of grace, may 
procure either the cash value or extended term insurance as similarly stated in the table 
indorsed hereon.” 

The policy provided for loan values for deferring payment of cash or loan values 
for 30 days; that if the insured should die within the month of grace the unpaid 
premium for the current policy year might be deducted in settlement. Plaintiff pleads, 
and defendant admits, a Massachusetts statute to the effect that, after payment of 
three full premiums: 

“The policy holder, within 30 days after any default in the payment of a sub- 
sequent premium, may elect, by a writing filed with the company at its home office, 
(a) to surrender the policy and * * * receive its value in cash or (b) take paid-up 
insurance * * * or (c) have the policy continued in force as extended term insur- 
ance from the anniversary date last passed for its face amount, including any out- 
standing dividend additions, and less any indebtedness thereon or secured thereby. 
* * * If the holder shall not, within 30 days from default, surrender the policy to the 
company for cash as provided in option (a), or elect, by a writing filed with the 
company at its home office, to take extended term insurance as provided in option (c), 
the insurance will be binding upon the company from the date of default without 
any further stipulation or act as provided in option (b). The paid-up or extended 
term insurance granted by the terms of the policy shall have a cash surrender value, 
which shall be its net value less any indebtedness to the company. * * * 

By the terms of the policy and the Massachusetts statute, the policy lapsed in 
the lifetime of the insured. The insured did not by the policy, or otherwise, authorize 
the use of the cash value to pay the delinquent premium, nor was there any demand 
that it be so used. He did not die within the period of grace. 

[7-9] The unpaid premium was not an indebtedness of the insured to the com- 
pany deductible from the cash value. Goodwin v. Massachusetts Mutual Life Ins. 
Co., 73 N. Y. 480. The check was not accepted or claimed as a liability or debt of the 
insured. The company had no authority and had made no agreement to use the 
cash value in payment of the premium. The insured was entitled to paid-up insur- 
ance. He made no contrary election. The liability of the company at the date of 
the death of the insured was for the amount * the paid-up insurance. Tyson v. 
a Life Assur. Soc., 144 Ga. 729, 87 S. E. 1055. 

{10} IV. It is urged that the policy on default was voidable _only, and not void, 
and that formal declaration of forfeiture and notice should be given to the insured. 
The defendant is nof a mutual benefit association. There is no provision for mere 
suspension. The provision is positive: 

“Upon default in payment of any premium, * * * this policy shall lapse, and 
the company’s only liability shall be such, if any, as is hereinafter provided.” 

Declaration and notice were clearly not contemplated by the contract and weré 
not required. 32 C. J. 1313; Munger v. Brotherhood, 176 Iowa, 291, 154 N. W. 879. 
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V. Plaintiff claims that the insured died before the expiration of the period for 
election, and that his death operated as an election most favorable to his estate, which 
would be to take the extended insurance. The language of the policy is that, in the 
event of lapse, the policy should become effective automatically for paid-up insurance, 
etc. The Massachusetts statute above quoted is that the holder might elect, by writ- 
ing filed with the company, but, if he should not within 30 days from default sur- 
render the policy, the insurance will be binding upon the company as paid-up insurance. 
The default occurred when the premium due July 24, 1922, was not paid within the 
31 days’ grace, which expired with August 24, 1922. The insured not only did not 
elect against the automatic result, but after the expiration of grace sent defendant 
his check for the premium. As previously stated, the policy at the expiration of 
grace, and in the lifetime of the insured, became one for the stipulated paid-up insur- 
ance. Neither the insured nor the company did anything to change that result. 
Plaintiff says that the beneficiary might make election. The policy is treated as be- 
longing to the estate in accordance apparently with the provision made by it for the 
case of pre-decease of the béneficiary. At the time of the death of the insured the 
policy had been converted into paid-up insurance. Tyson v. Equitable Life Assur. 
Soc., 144 Ga. 729, 87 S. E. 1055. The estate had an admitted claim for the paid-up 
insurance for which judgment was entered in the lower court. 

We may say that, while objection was made to the offer in evidence of the 
Massachusetts statute, no point is made in argument on such objection and the case 
is pleaded by plaintiff on the theory that the statute is applicable. 

Plaintiff files motion to strike amendment to abstract. It is overruled. 

The judgment is affirmed. 


Evans, C. J., and De Graff, Albert, and Kindig, JJ., concurring. 


MICKEL v. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 37771.) 
Supreme Court of Iowa. May 13, 1927. 
213 Northwestern Reporter 765. 
1. INSURANCE—DEFENSE THAT INSURED WAS NOT IN GOOD 


HEALTH AS REQUIRED WHEN POLICY WAS DELIVERED MAY BE 
PLEADED IN ABSENCE OF CONTRARY STATUTE. 


_, In absence of statute to the contrary, insurer may plead as defense to action on 
life policy that policy was not delivered during continuance of good health of insured 
as required by application. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


2. INSURANCE—STATUTE ESTOPS INSURER FROM CLAIMING IN- 
SURED WAS NOT IN PROPER HEALTH, BOTH AT TIME OF IS- 
SUANCE AND DELIVERY OF POLICY (CODE 1924, § 8770). 


Code 1897, § 1812 (Code 1924, § 8770), creating estoppel against insurer to set 
up defense in action on policy that insured was not in condition of health required 
by policy at time of issuance or delivery thereof, after medical examiner has issued 
certificate of health, includes both time of issuance and delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 373[2].) 


3. INSURANCE—INSURED’S ILLNESS AT ISSUANCE OR DELIVERY 
OF POLICY MAY BE DENIED BY LEGISLATURE AS DEFENSE, 
WHETHER ARISING PRIOR OR SUBSEQUENT TO MEDICAL EX- 
AMINATION. 

Legislature may make report or certificate of insurer’s medical examiner, to the 
effect that applicant for insurance is fit subject for insurance, conclusive, and deny 
insurer right to set up ill health on part of insured as defense existing at time of 
medical examination and issuance of policy, or at time of delivery thereof to insured, 
notwithstanding illness arose prior or subsequent to medical examination. 

(For other cases, see Insurance, Dec. Dig. § 373[2].) 

4. INSURANCE—INSURER MAY BE PROHIBITED FROM CONTRACTING 
CONTRARY TO STATUTE. 

Legislature may prohibit insurance companies from contracting with applicant 
for insurance in disregard of statute denying insurer right to set up ill health of 
insured at issuance or delivery of policy, whether illness arose prior or subsequent to 
medical examination. 


(For other cases, see Insurance, Dec. Dig. § 373(2].) 
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5. INSURANCE—PROVISION THAT POLICY SHALL NOT TAKE EF- 
FECT UNLESS DELIVERED DURING INSURED’S GOOD HEALTH IS 
NOT INVALID, BUT GIVES INSURER OPTION OF WITHHOLDING 
DELIVERY (CODE 1924, § 8770). 

Application for life insurance, providing that policy shall not take effect unless 
delivered during continuance in good health of insured, is not per se invalid, under 
Code 1924, § 8770, estopping insurer after medical examiner issues medical certificate 
from defending action on policy for ill health at time of issuance or delivery of policy, 
but application is for sole benefit of insurer, giving it option to refuse delivery of 
policy if insured is not in good health. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


6. INSURANCE—INSURER DELIVERING POLICY WHEN IT COULD 
HAVE ASCERTAINED INSURED’S HEALTH COULD NOT DEFEND 
POLICY FOR INSURED’S ILL HEALTH WHEN POLICY WAS DE- 
LIVERED (CODE 1924, § 8770). 

Under Code 1924, § 8770, estopping insurer, after medical examiner issues medical 
certificate, from setting up ill health of insured at time of issuance or delivery of 
policy as defense thereto, insurer, delivering policy accepted by insured, cannot there- 
after set up defense of ill health of insured at time of delivery as provided in appli- 
cation, where it had means of ascertaining health of insured at time of delivery. 

(For other cases, see Insurance, Dec. Dig. § 373[2].) 


Appeal from District Court, Marshall County; B. F. Cummings, Judge 

Action upon a policy of life insurance issued by the defendant, Mutual, Life In- 
surance Company of New York, upon the life of Anderson E. Mickel. Verdict for 
the plaintiff by direction of the court for $245.46, the amount of the single premium 
paid to the company. Plaintiff appeals. Reversed. 

R. P. Scott, of Marshalltown, for appellant. 

Sargent, Gamble & Read, of Des Moines, and C. H. E. Boardman, of Marshall- 
town, for appellee. 

Evans, C. J. This is an action upon a policy of life insurance issued by de- 
fendant-appellee on December 11, 1922, upon the life of Anderson E. Mickel and 
payable to his wife, Hattie B. Mickel, plaintiff herein. The answer of the de- 
fendant admits the execution of the policy. The only defense presented for our 
consideration is predicated upon the claim that after the date of the medical ex- 
amination, and of the application by the insured, and after the date of the actual 
execution of the policy at the home office, and before the delivery thereof to the in- 
sured, such insured had undergone a material and radical change of health whereby 
he had become fatally ill, and that the purported delivery of the policy under such 
circumstances was ineffective under the terms of the policy to create an insurance con- 
tract. The following facts may be regarded as indisputably proved: The insured 
signed the application for insurance on December 2, 1922, and submitted himself to 
a medical examination by Dr. Chesire, the medical examiner of the defendant insur- 
ance company. His application was approved by the medical examiner and was sent 
by the local agent to the Des Moines office. The application was approved at the 
home office in New York on December 11, 1922, and the policy was executed on the 
same date and returned for delivery. It was delivered by the local agent at Marshall- 
town on December 14. This delivery was made by leaving the policy at the place 
of business of the insured with one of his employees, who immediately delivered the 
same to the beneficiary of the policy, being the wife of the insured. On December 6 
the insured became violently ill and underwent a surgical operation on the following 
day. This operation disclosed a gangrenous condition and infection of the gall bladder. 
The surgeon testified: 

“There was an infection of the gall bladder. It had extended to the liver from 
continuity. The liver was discolored and black and looked very bad.” 

On December 9, a second operation was performed. Some time later pneumonia 
developed, doubtless induced by the surgical operation and by septicemia. Death 
resulted on December 22. 

The application signed by the insured contained the following proviso: 

“The proposed policy shall not take effect unless and until the first premium shall 
have been paid during my continuance in good health, nor unless also the policy shall 
have been delivered to and received by me during my continuance in good health; 
except in case a conditional receipt shall have been issued as hereinafter provided.” 
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The following from the defendant’s answer comprises the defense now relied on: 

“Defendant avers and alleges that the aforesaid policy never became effective and 
never was and particularly is not now a binding contract, nor enforceable, for the 
reason that the same was not delivéred to, nor received by, the said Anderson E. 
Mickel during his continuance in good health.” 

To meet this defense the plaintiff relies upon section 1812, Code 1897, being 
section 8770 of the present Code. The record discloses no evidence of fraud or con- 
cealment of any kind. It will be noted from the foregoing that the defense here 
considered is not that there was no delivery of the policy, but that there was no 
delivery thereof to the insured during his continuance in good health. 

Section 1812, Code 1897 (section 8770, Code 1924), is as follows: 

“8770. Physician’s Certificate—Conclusiveness—In any case where the medical 
examiner, or physician acting as such, of any life insurance company or association 
doing business in the state shall issue a certificate of health or declare the applicant a 
fit subject for insurance, or so report to the company or association or its agent under 
the rules and regulations of such company or association, it shall be thereby estopped 
from setting up in defense of the action on such policy or certificate that the assured 
was not in the condition of health required by the policy at the time of the issuance 
or delivery thereof, unless the same was procured by or through the fraud or deceit 
of the assured.” 

The question presented, therefore, is not whether the defendant company could 
have refused delivery upon discovering the changed condition of health of the in- 
sured, but whether, notwithstanding the delivery of the policy, the defendant company 
retained the right to challenge the validity of the contract and of the delivery thereof 
upon the ground that the insured had suffered a change of condition of health after 
the medical examination and before the delivery of the policy. 

At the close of the evidence, both parties moved for a directed verdict. The 
motion of the defendant was sustained. The question presented involves the con- 
struction of the section of the statute above quoted. 

[1] This statute has been frequently referred to and construed by this court, but 
the precise question presented upon this appeal has not apparently previously been 
passed upon, viz., Does the estoppel created thereby preclude the insurer from setting 
up the provisions of the application quoted above, the fatal illness having been con- 
tracted subsequent to the date of the medical examination and the report thereof to 
the company of the examining physician and prior to the delivery of the policy to 
the insured? But for the statute the terms of the application might be pleaded by the 
company as a defense. Wilson v. Accident Ass’n, 160 Iowa, 184, 140 N. W. 860; 
Peterson v. D. M. Life Ass’n, 115 Iowa, 668, 87 N. W. 397; Beyer v. Central Life 
Ass'n, 199 Iowa, 245, 201 N. W. 577; Wilkinson v. Conn. Mutual Life Ins. Co., 30 
Iowa, 119, 6 Am. Rep. 657; Hruska v. Prudential Ins. Co. (Iowa) 211 N. W. 858. 

[2] The estoppel created by the statute is broad and sweeping, and, in express 
terms, includes both the time of issuance and the time of the delivery of the policy. 
The purpose thereof, as stated in Weimer v. Economic Life Ass’n, 108 Iowa, 451, 79 
N. W. 123, “is to prevent the defeat of recovery on any policy where the company 
has, by its skilled agent, examined and passed upon the fitness of the applicant for 
insurance. The estoppel is directed to inquiry as to the condition of health and it is 
quite immaterial what representations have been made or warranties given. The 
company, having investigated, and for itself ascertained and declared the condition 
of the assured to be such as required by its rules and regulations, will not be per- 
mitted to interpose as a defense the physical infirmities of the deceased, of which it 
knew, or might have known, as the result of its examination; and the fraud or deceit 
referred to is that of procuring the report or certificate of the physician, and not the 
policy, and there is no averment to the effect that the examiner was misled or deceived 
in any way, or that the report was the result of collusion between him and the as- 
sured.” 

In some of the prior decisions of this court, the statute is discussed with particular 
reference to the time of the issuance of the policy only, but in each of these cases 
the defense relied upon was fraud in the procurement of the policy, and the question 
of delivery was not necessarily involved. Peterson v. D. M. Life Ins. Ass’n, 115 
Iowa, 668, 87 N. W. 397; Ley v. Metropolitan Life Ins. Co. of N. Y., 120 Iowa, 203, 
94 N. W. 568; Bohen v. N. Am. Life Ins. Co., 188 Iowa, 1349, 177 N. W. 706. But, 
in the following cases, the time of delivery was material, and the statutory estoppel 
was applied. Roe v. Insurance Ass’n, 137 Iowa, 696, 115 N. W. 500, 17 L. R. A. 
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(N. S.) 1144; Unterharnscheidt v. Insurance Co., 160 Iowa, 223, 138 N. W. 459, 45 
La R Z (N / ) 743. In the Roe Case we said: 

“But it is said that, because of a condition in the certificate that it should not 
become operative until ‘delivered to the insured ‘named herein while in good health,’ 
the certificate never took effect, for that the insured was never in good health sub- 
sequent to the signing of the application. This contention is disposed of by the statute 
providing that the association shall be estopped by its examiner’s report from setting 
up in defense to an action on such a certificate that the insured ‘was not in the condi- 
tion of health required by the policy at the time of the issuance or delivery thereof.’ 
Section 1812, Code. This language is conclusive as to the point raised.” 


The distinction, if any, in the cited cases and the rules established thereby and 
the case before us is that in the prior cases it was claimed the illness existed prior 
to the date of the application, and in the present case it arose subsequent thereto and 
could not have been discovered by the medical examiner. Many courts in other 
jurisdictions have sustained similar provisions of insurance contracts, and permitted 
the insurer to plead and prove as a defense that the insured, at the time he received the 
policy, was not in good health. Mutual Life Ins. Co. v. Willey, 133 Md. 665, 106 A. 
163; Rathbun v. N. Y. Life Ins. Co., 30 Idaho, 34, 165 P. 997; Federal Life Ins. Co. 
v. Wright (Tex. Civ. App.) 230 S. W. 795; Powell v. Prudential Ins. Co., 153 Ala. 
611, 45 So. 208; Met. Life Ins. Co. v. Betz, 44 Tex. Civ. App. 557, 99 S. W. 1140; 
Hills’ Adm’r v. Penn. Mut. Life Ins. Co. (Ky.) 90 S. W. 544; Guarascio v. Pru- 
dential Ins. Co. of Am., 110 Wash. 1, 187 P. 405; Met. Life Ins. Co. v. Willis, 37 
Ind. 48, 76 N. E. 560; Am. Bankers’ Ins. Co. v. Thomas, 53 Okl. 11, 154 P. 44; 
Nyman v. Mfrs. & Mer. Life Ass’n, 262 Ill. 300, 104 N. E. 653; Thompson v. 
Travelers’ Ins. Co. 13 N. D. 444, 101 N. W. 900. In none of the foregoing cases 
was a statute similar to section 8770 involved. 


3, 4] Two applicable and obvious legal rules may be briefly stated as follows: 
(1) the Legislature may, by proper enactment, make the report or certificate of the 
company’s medical examiner to the effect that the applicant is a fit subject for in- 
surance conclusive, and may deny the company the right to set up ill health on the 
part of the insured as a defense existing at the time of such medical examination 
and the issuance of the policy, or at the time of the delivery thereof to the insured, 
notwithstanding the illness may have arisen prior or subsequent to the medical ex- 
amination and the report of the examiner to the company; (2) that an insurance com- 
pany may not contract with an applicant for insurance in disregard of such enact- 
ment and bind him thereto. 


[5, 6] The provisions of the application relied upon as a defense in this case are 
not, per se, invalid under section 8770 of the Code of 1924, but if the statute is 
applicable where the illness arose wholly subsequent to the date of the medical exami- 
nation and report of the medical examiner, then they cease to be effective immediately 
upon the delivery of the policy and the acceptance thereof by the insured. It follows 
from what we have already said that an insurance company has a right to contract 
with an applicant that the policy shall not go into effect until delivery thereof to 
such applicant while he is in good health, but such provision is for the sole benefit of 
the insurer and gives to it the option to refuse to deliver the policy to the applicant, 
if he is not at the time in good health. In other words, the insurer has the option of 
withholding the policy, in which event it would not go into effect, or of delivering it 
to the insured. If it accepts the latter alternative, the policy goes into effect at once, 
and the bar of the statute precludes the insurer from setting up the contract as a de- 
fense in an action thereon. The means of ascertaining the physical condition of the 
insured in this case were readily at hand on December 14th when the policy was left 
at his place of business for him. 


Defendant-appellee puts special reliance upon Wilson v. Accident Ass’n, 160 Iowa, 
184, 140 N. W. 860, and Beyer v. Central Life Ass’n, 199 Iowa 245, 201 N. W. 577. 
These cases present little aid to the solution of the question now before us. The Wil- 
son Case turned upon a demurrer, and the ruling was predicated upon an averment 
of fraud and concealment. This of itself took the case out of the operation of section 
8770. In the Beyer Case, the application for insurance had been disapproved rather 
than approved, and no policy had been delivered or issued. The applicant in that 
case brought an action to compel issuance and delivery of the policy. We held that 
no contract had been consummated, and dismissed the petition. What we now hold 
in the case before us is that the delivery of the policy brought it under the operation 
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of section 8770, which in terms barred the defendant company from predicating defense 
— ~ condition of health of the insured “at the time of the issuance or delivery 
ereof.” 
So construing the statute, the motion of the plaintiff for a directed verdict should 
have been sustained. 
Reversed. 


All Justices concur, except Stevens, J., not participating. 


HOFFMAN v. FEDERAL RESERVE LIFE INS. CO. (No. 27382.) 
(Supreme Court of Kansas. May 7, 1927.) 
255 Pacific Reporter 980. 
(Syllabus by the Court.) 
i — HAS INSURABLE INTEREST IN HIS OWN 
A person has an insurable interest in his own life. 


(For other cases, see Insurance, Dec. Dig. § 116[1].) 


2. INSURANCE—IN ABSENCE OF STATUTE, OR INSURANCE COM- 
PANY’S BY-LAW, RULE, OR PROVISION, PERSON MAY IN GOOD 
FAITH INSURE HIS OWN LIFE AND MAKE WHOM HE PLEASES 
BENEFICIARY. 

In the absence of a statute, or some by-law, rule, or provision of the insurance 
company to the contrary, a person, acting in good faith, may take out insurance on 
his own life and name as beneficiary any one whom he pleases. 

(For other cases, see Insurance, Dec. Dig. § 114.) 


3. INSURANCE—NOTE BY INSURED, EXPRESSING HOPE THAT PAR- 
ENTS WOULD BE ABLE TO COLLECT INSURANCE, HELD NOT 
WRITTEN NOTICE TO COMPANY CHANGING BENEFICIARY. 

A provision in an insurance policy which authorizes the insured to change the 
beneficiary “by written notice to the company * * * accompanied by this policy for 
indorsement of the change thereon,” and which provides, “and unless so indorsed the 
change shall not take effect,” is not complied with so as to make an effective change 
of beneficiary, by a note left by the insured, addressed to her parents, informing them 
= she has some insurance, and expressing the hope that they would be able to 
collect it. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from District Court, Wyandotte County; W. H. McCamish, Judge. 

Action by Lydia C. Hoffman, administratrix of the estate of Ruby C. Hoffman, 
deceased, against the Federal Reserve Life Insurance Company and Joseph E. O’Don- 
nell. From a judgment for the last-named defendant, plaintiff appeals. Affirmed. 

A. J. Herrod and J. M. Meek, both of Kansas City, for appellant. 

J. H. Brady and T. F. Railsback, both of Kansas City, for appellee. 

Harvey, J. This action involves a controversy over the proceeds of a life insur- 
ance policy between the administratrix of the estate of the deceased and the bene- 
ficiary named in the policy. It was tried to the court. Most of the facts were agreed 
to. Plaintiff offered additional evidence. Judgment was rendered for defendant, and 
the plaintiff has appealed. 

The material facts are substantially as follows: In August, 1922, Ruby C. Hoff- 
man and Joseph E. O’Donnell were married and lived together as husband and wife 
until in January, 1925. On August 29, 1923, Ruby C. O’Donnell made application 
to the life insurance company for a policy of life insurance upon her own life, and 
in such application requested that Joseph E. O’Donnell, who bore the relation of hus- 
band to her, be named as beneficiary. The policy was issued and two annual pre- 
miums were paid thereon. About January, 1925, the parties separated, and Joseph E. 
O’Donnell filed an action in the district court in which he prayed, judgment annulling 
the marriage because Ruby C. O’Donnell had another husband living at the time of 
the marriage to plaintiff and was not competent to enter into the marriage relation 
with him. That case was tried, resulting in a judgment for plaintiff annulling the 
marriage, and that judgment and decree have become final. After their separation, 
Ruby C. Hoffman O’Donnell went to live with her parents. On September 1, 1925, 
she ended her life by taking poison. Her mother, Lydia C. Hoffman, was appointed 
administratrix of her estate. Proofs of death were duly made to the insurance com- 





266 The Insurance Law Journal, Vol. 69 [Aug., 1927 


pany. Lydia C. Hoffman, as administratrix, then brought this action against the 
insurance company and Joseph E. O’Donnell, in which she claimed the proceeds of the 
life insurance policy. The insurance company admitted its liability and paid or ten- 
dered into court the amount due under the policy, and asked the court to determine 
to whom it should be paid. Joseph E. O’Donnell answered, claiming the proceeds by 
reason of the fact that he was the beneficiary named in the policy. There is no con- 
troversy here over the amount to be paid. 

{1, 2] The legal question argued is one of insurable interest. Plaintiff contends 
that the defendant had no insurable interest in the life of the insured. This argu- 
ment lacks merit. Ruby C. Hoffman O’Donnell had an insurable interest in her own 
life, and, in the absence of any statute, or of any by-law, rule, or other provision of 
the insurance company to the contrary, she could, acting in good faith, take out a 
policy of insurance upon her own life and name whom she pleased as beneficiary. 
In 37 C. J. 389, the rule is thus stated: 

“A person may in good faith and without fraud, collusion, or an intent to enter 
into a wagering contract, lawfully take out a policy of insurance on his own life and 
make the benefit payable to whomsoever he pleases, either himself or his estate or a 
third person, regardless of whether or not the latter has an insurable interest; insured 
has an unlimited insurable interest in his own life which is sufficient to support the 
policy.” 

The text is supported by numerous authorities. Nothing in our statute, or in the 
decisions of this court, has been called to our attention indicating a contrary view. 
In this case the court specifically found or held: 

“The policy of insurance in controversy was one by which Ruby C. Hoffman, alias 
Ruby C. O’Donnell, insured her own life in favor of Joseph E. O’Donnell; that is to 
say, it was not taken out by him on her life in his own favor.” 

This finding of the court brings the case clearly within the rule of law above 
stated. Much of the argument in this case is based upon the opposite assumption; 
that is, upon the premise that Joseph E. O’Donnell took out the policy in which he 
himself was named as beneficiary upon the life of Ruby C. Hoffman O’Donnell. 
Starting with this premise, it is argued that Joseph E. O’Donnell did not have an 
insurable interest in the life of Ruby C. Hoffman O’Donnell. Even starting with this 
assumption, perhaps the contention of plaintiff is not well founded (Filley v. Insurance 
Co., 91 Kan. 220, 137 P. 793, L. R. A. 1915D, 130; Id., 93 Kan. 193, 197, 144 P. 257, 
L. R. A. 1915D, 134; Conn. Mutual Life Ins. Co. v. Schaefer, 94 U. S. 457, 24 L. 
Ed. 251); but it is not necessary for us to pass upon that question. This argument 
involves the question of the insurable interest of one who takes out a policy of insur- 
ance upon the life of another; but, under the finding and conclusion of the trial court, 
we do not have that question before us. Plaintiff complains of this finding and con- 
clusion of the court. But, if treated as a finding, there is ample evidence to sustain it. 
The petition in this case alleges that the policy was issued to her and that she paid 
the premiums thereon. The application was signed by the insured, the first premium 
was paid by a check on the joint bank account of Joseph E. O’Donnell and Ruby C. 
O’Donnell, who were then living together as husband and wife, and the second pre- 
mium was paid by Ruby C. Hoffman O’Donnell in cash with money that had been 
furnished her by Joseph E. O’Donnell. The evidence is barren of any facts tending 
to show that Joseph E. O’Donnell solicited her to take the insurance in his favor, or 
any other fact indicating collusion or fraud in the taking of the policy by her. 

The policy contained this provision: 

“The insured may, at any time and from time to time, change the beneficiary, sub- 
ject, however, to the rules of the company regarding assignments and change of 
beneficiaries. Every change must be made by written notice to the company at its home 
office accompanied by this policy for indorsement of the change hereon by the com- 
pany, and unless so indorsed the change shall not take effect.” 

[3] On the day the insured took poison which caused her death, the following note, 
in her ee was found between the leaves of the Bible in the room she 
occupied : 

“Dear Mama & Papa: Life is to much. There well be some insurance that I 
hope you will be able to colect. ; 


“What is to be well be.” _ ; 
Plaintiff contends that this amounts to a change in the beneficiary. But this 
contention cannot be sustained. It was not made by written notice to the company at 


Ruby. 
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its home office accompanied by the policy for indorsement of the change thereon by 
the company, and the policy specifically provides, “unless so indorsed, the change shall 
not take effect.” 

Other questions are argued, but, in view of the conclusion reached, it is not neces- 
sary to consider them. 

The judgment of the court below is affirmed. 


METROPOLITAN LIFE INS. CO. v. DAVIS. 
(Court of Appeals of Kentucky. March 25, 1927.) 
292 Southwestern Reporter 774. 

INSURANCE—FALSE STATEMENTS IN APPLICATION ARE NOT 
WAIVED BY AGENT’S UNAUTHORIZED STATEMENT, AT TIME OF 
DELIVERING POLICY, THAT INSURED’S ILLNESS MADE NO DIF- 
FERENCE. 

If statements, in application for policy sued on, that insured was in good health, 
were false, statement at time of delivering policy by insurer’s agent, authorized only 
to deliver it and collect premium, that insured’s illness at that time would make no dif- 
ference, was no waiver of insurer’s right to rely on such defense, and court erred in 
admitting evidence thereof and instructing jury not to find insured’s statement in ap- 
plication untrue, if agent knew or could have known by exercising ordinary care, that 
insured was then suffering from stomach ulcer. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

Appeal from Circuit Court, Union County. 

Action by Blanche Davis against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Truman Drury, of Frankfort, for appellant. 

Henson & Taylor, of Henderson, and P. H. Winston, of Sturgis, for appellee. 

Sampson, J. A policy of life insurance issued upon the life of Robert Sigler for 
$2,000, Mrs. Blanche Sigler, now Blanche Davis, being beneficiary, is the subject of 
this litigation, commenced in the Union circuit court and resulting in a verdict and 
judgment in favor of Mrs. Blanche Davis for the amount of the policy. In addition 
to the traverse of certain material averments of the petition, the defendant company 
pleaded affirmatively that— 

The policy of insurance was void “ab initio and never constituted a valid or binding 
contract of insurance upon the life of said Robert Sigler, for the reason that this de- 
fendant was induced and procured to issue said contract by fraud, connivance, covin, 
and procurement of said Robert Sigler; that defendant was deceived by said fraud 
and caused to issue what on its face purported to be a contract of insurance.” 

The answer further averred that— 

Robert Sigler made the application “knowing himself to be in bad health and to 
be so annoyed thereby that within the fortnight next preceding his application he had 
been compelled, by his physical condition and resulting suffering, to summon two 
different physicians to attend him. At the time Robert Sigler made the false repre- 
sentations and fraudulent concealments aforesaid, he was, and well knew that he was, 
sick and suffering from said stomach trouble, and knew if the true state of his 
health was disclosed to the defendant that the defendant would not have issued its 
policy of insurance on his life.” 

It is also averred in the answer that the defendant company, in further effort to 
bring out and disclose the physical history and true condition of the health of Robert 
Sigler, asked him the name of the physician who last attended him and the date of 
such attendance and the complaint for which he attended him, and the applicant 
answered, “Dr. Humphrey in 1918 for la grippe.” The pleading then averred that 
the answer given by the applicant “was a fraudulent evasion and a willful failure to 
disclose the truth, for he had consulted Dr. Humphrey less than a week before that, 
to wit, on November 9, 1920.” The answer also charged that at the time of the 
making of the application for insurance the insured, Sigler, was suffering from 
ulcers of the stomach, and that he died of that trouble only about two months after 
the issual of the policy; and, further, that at the time of the delivery of the policy 
of insurance the insured, and his wife, acting for him, misled and deceived the agent 
of the company concerning the condition of the health of the insured and did not 
reveal to the agent of the company delivering the policy the fact the insured was then 
sick in a hospital in Evansville, Ind. These averments of fraud, deceit, and con- 
cealment on the part of the applicant and insured were fully traversed by reply. The 





268 The Insurance Law Journal, Vol. 69 [Aug., 1927 


reply further pleaded that at the time of the delivery of the policy of insurance by 
the agent of the company to the wife of insured, the insured was then in a hospital 
at Evansville, Ind., and this fact was made known to the agent of the insurance com- 
pany at the time and before the delivery of the policy, and the agent was asked by 
the wife of insured whether his being in a hospital at that time would affect the 
validity of the policy, and was assured by the agent of the company that it would 
not invalidate the policy if she would accept the same for her husband and pay the 
balance of the first premium then due, $70.20; and relying upon this assurance by the 
agent of the company the wife of assured accepted the policy, and then by check paid 
the agent of the insurance company the balance of the first premium due upon the 
policy, and this check was later cashed by the agent of the company and remitted to 
the company. The policy contains the following clause: 

“All statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties, and no such statement shall avoid this policy or 
be used in defense of a claim hereunder, unless it is contained in the written applica- 
tion _ and a copy of such application is securely attached to this policy when 
issued.” 

A photographic copy of the written application made by the insured to the in- 
surance company for a policy on the 15th of November, 1923, is filled with and made 
a part of the policy. It contains the following provision relied on by appellant com- 
pany as a defense herein: 

“It is agreed that inasmuch as only the officers at the home office of the com- 
pany in the city of New York have authority to determine whether or not a policy 
shall issue upon this application, and as they act on the written statements, answers 
and agreements herein made, no statements; promises or information made or given 
by or to the person soliciting of taking this application for a policy, or by or to any 
other person, shall be binding on the company or in any manner affect its rights, unless 
such statements, promises or information be reduced to writing and presented to the 
officers of the company at the home office.” 

The evidence is voluminous, but it proves in substance the following facts: Pre- 
vious to November 15, 1920, one Richey, agent for the insurance company, had solicited 
the insured to take a policy in the Metropolitan, and on the date of the application the 
agent went to the home of the insured, in the presence of the wife of assured and 
others, again solicited the insured to take out a policy of insurance in appellant com- 
pany, whereupon the insured, after some discussion, agreed to take a policy of 
$2,000 on his life provided his wife, appellee Blanche Sigler, now Davis, would take a 
policy in the same company for $1,000. She consented to do this, and the agent of the 
company immediately left the house and went out to find Dr. Wynn, a physician who 
regularly made examinations of applicants for insurance with the Metropolitan in 
that community. When the agent returned with the doctor, the application was written 
up in the presence of several persons and signed by the applicant, Robert Sigler. In 
answer to questions, applicant stated he had not been under the care of a physician 
since in 1918, and then for la grippe; and further that he was at that time in good 
health. These are some of the answers of which appellant now complains as being 
false. 

For the company it is shown that Dr. Humphrey and perhaps another physician of 
the town of Sturgis were called in by insured some days before the 15th when the 
application for insurance was written, but this is denied by appellee, Davis, and several 
other witnesses who stated positively that the insured, Sigler, was in good health and 
made no complaint of stomach trouble or other disease at any time before the applica- 
tion was made for insurance, and not until four days thereafter when, after eating 
a large meal consisting principally of sausage, he suddenly became ill and was at- 
tended by one or more physicians about the 19th of the month. Neighbors of Sigler 
testified that they were in and about the Sigler home frequently and saw the insured 
there and elsewhere, and that he was not sick or complaining until after the applica- 
tion for the insurance was made; that he had been constantly employed by a coal 
company and was a regular worker; that they had known him for a number of years 
and had never known of him being sick. The physician, who gave the principal evi- 
dence for the company upon the subject of attending the insured before the applica- 
tion for insurance was made, did not keep a written record of his visits and had to 
rely upon his memory entirely as to when he was called to and did attend insured. 


On this phase of the case the court gave the jury instructions 1, 2, and 3, which 
were proper. 
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There was evidence on the trial that insured was sick in the hospital at the time 
of the delivery of the policy and the collection of the premiums, and that this fact 
was concealed by appellee, Davis, the then wife of the insured, from the agent of 
the company, and for this reason the policy was rendered invalid. Upon this question 
there is a great conflict in the evidence. For the company the agent testified that he 
did know that the insured was sick or out of town and that he looked for insured on 
the streets of Sturgis, but not finding him he approached his wife, now appellee, at a 
store in that town and inquired for the insured; that appellee informed him that in- 
sured was out of town, but did not tell him he was sick or was then confined in a 
hospital; that thereupon he offered to deliver the policy to the wife of the insured 
provided she would pay the balance of the first premium, which she consented to do, 
and not knowing of the serious illness of the insured or the cause of his being absent 
from town, delivered the policy to the wife and collected the premium; that he would 
not have delivered the policy had he known of the illness of the insured. On the 
other hand, appellee, Davis, testified that she told the agent when he approached her 
with the policy that her husband, the insured, was then sick or confined in a hospital 
in Evansville, Ind., and inquired of him whether that would make any difference, and 
was told by the agent that it would not and that he would deliver the policy to her 
provided she would pay the balance of the first premium, and that she consented to 
do so, and did then and there give the agent a check for the balance due, and the 
agent accepted the check at the time knowing that the insured was sick in a hospital. 

On this evidence the court gave the jury this instruction: 

“(4) Although you may believe from the evidence that said assured’s statements 
numbered 2 and 3, were substantially untrue, yet, if you shall believe from the evi- 
dence that the defendant’s agent, H. E. Richey, at or before the time he delivered 
said policy to the assured’s wife for him and collected from her the remainder of the 
premium therefor, knew that said assured, Robert Sigler, was then sick, and if you 
further believe from the evidence that said agent then knew or by the exercise of 
ordinary care could have known that said assured was then suffering from gastric 
ulcer, or ulcer of the stomach, if he was so suffering, then you will not find said as- 
sured’s statement in said application to be untrue. 

I have never had any of the following complaints or diseases: Apoplexy, 
appendicitis, asthma, bronchitis, cancer or other tumor, consumption, diabetes, disease 
of brain, disease of heart, disease of kidneys, disease of liver, disease of lungs, 
disease of urinary organs, dropsy, fistula, fits, or convulsions, general debility, habitual 
cough, hemorrhage, insanity, intestinal or hepatic colic.” 

This instruction was erroneous and should not have been given. The policy was 
issued upon the faith of the statements made in the application. The insured obtained 
the issue of the policy by these statements. But for the statements in the application 
the policy would not have been issued or been in the hands of Richey to deliver. 
Richey was only an agent of the company to deliver the policy and collect the pre- 
mium. He was not an agent of the company with power to pass on the question 
whether the policy should be issued. There is no provision in the policy requiring the 
insured to be in good health at the time of the delivery of the policy. If the state- 
ments in the application were false, the conduct of Richey at the time of the delivery 
of the policy was no waiver of the right of the company to rely on this defense. 36 
C. J. p. 1335, § 602; Com. Life Ins. Co. v. Vanhoose, 208 Ky. 741, 271' S. W. 1062; 


Ward v. Metropolitan, etc., Co., 66 Conn. 227, 33 A. 902, 50 Am. St. Rep. p. 80 and 
notes. 


All the evidence as to what took place when the policy was delivered should have 
been excluded from the jury. The other instructions covered the whole law of the 
case. 

Judgment reversed and cause remanded for a new trial. 


UMANS v. NEW YORK LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. May 20, 1927. 
156 Northeastern Reporter 721. 
1. INSURANCE—EVIDENCE THAT BENEFICIARY MAILED CHECK 
HELD NOT COMPETENT TO PROVE POLICY HAD NOT LAPSED, 
wae ADMITTED LAPSE AND ALLEGED REIN- 


In action on life policy, plaintiff’s evidence that she mailed a check in December 
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was not competent to prove policy had not lapsed in December, where her declaration 

alleged lapse and reinstatement. 
(For other cases, see Insurance, Dec. Dig. § 645[3].) 

3. INSURANCE—WHERE ANSWERS IN APPLICATION FOR  REIN- 
STATEMENT OF LIFE POLICY WERE FALSE, POLICY WAS NEVER 
REINSTATED (G. L. c. 175, § 186). 


Where answers in application for reinstatement of life insurance that insured had 
never been in any hospital nor been attended by any physician nor had had any illness 
since date of policy were false, policy was not reinstated; G. L. c. 175, § 186, providing 
that no misrepresentation or warranty is to be deemed material, not applying to 
reinstatements. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


4. INSURANCE—PROVISION THAT LIFE POLICY SHOULD BE INCON- 
TESTABLE AFTER TWO YEARS HELD NOT TO PRECLUDE DE- 
FENSE THAT REINSTATEMENT AFTER LAPSE FOR NONPAY- 
ie OF PREMIUMS WAS PROCURED BY MISREPRESENTA- 
Where policy of life insurance lapsed for nonpayment of premium and was rein- 

stated on insured’s false representations that he had never been in any hospital nor 

attended by physician nor been ill since date of policy, in action by beneficiary thereof 
provision that policy should be inconsestable after two years did not aid plaintiff, 
where under express terms it could be contested for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


5. INSURANCE—EVIDENCE HELD NOT TO SUPPORT ALLEGATIONS 
THAT INSURER, WITHOUT CONSIDERATION, IN VIOLATION OF 
CONTRACT, REQURED INSURED TO SIGN APPLICATION FOR RE- 
INSTATEMENT. 

Where life insurance policy lapsed for nonpayment of premium and was rein- 
stated on insured’s application misrepresenting his health since policy went into force, 
evidence held not to support allegations of declaration that insurer, without consid- 
eration, in violation of contract, required insured to sign application for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Report from Superior Court, Suffolk County; J. S. Weed, Judge. 

Action of contract by Fannie Umans against the New York Life Insurance Com- 
pany. Verdict was directed for defendant and case reported by agreement. Judgment 
for defendant on verdict. 

A. J. Berkwitz, of Boston, for plaintiff. 

F. H. Nash, of Boston, for defendant. 


CarROLL, J. This is an action to recover on a policy of insurance issued December 
2, 1920, on the life of Max Umans. Payments of premiums were to be made on the 
first day of March, 1921, and the first day of every third month thereafter. Premiums 
were paid until December, 1922. On March 13, 1923, the insured made application for 
reinstatement. In this application he declared, “on behalf of myself and of every 
person who has or shall claim any interest in or under the * * * policy,” that the 
answers to the questions in the application “all are, and I warrant them to be, full, 
complete and true.” It was agreed that his answers, which were, that he had not been 
in any hospital, had not been attended by any physician, had not had any illness since 
the date of the policy, were not true. It was further agreed that the insured had been 
in the Massachusetts General Hospital, the Peter Bent Brigham Hospital and the 
Rainbow Sanitarium since the date of the policy, and had been treated for heart 
trouble and other serious maladies. Umans died March 29, 1924. 

In the original declaration it was alleged that “after divers payments of premiums 
on said policy, the said defendant duly reinstated the said policy on or about March 
19, 1923.” The plaintiff amended by adding a second count to her declaration, in which 
she asserted that premiums were paid to December 1, 1922, “when through an over- 
sight the then due premium was not paid. That under the terms of said policy it 
* * * may be reinstated” at any time within five years after any default, on written 
application by the insured and “upon presentation of evidence of insurability satisfac- 
tory to the company”; that the defendant through fraud and false representation, 
without consideration, and in violation of the terms of the policy, required Umans to 
sign an application contrary to the contract and induced him to believe he must sign 
the same before reinstatement. 
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Mrs. Umans testified that sometime during December, when the premium was due, 
she sent the check of a third party for the amount of the premium, by mail, to the de- 
fendant’s office in Boston; that later the check was returned to her with a letter stat- 
ing that the policy had lapsed and an application for reinstatement would have to 
be made. It did not appear by whom this check was signed or the name of the maker, 
that it was indorsed by anybody or that it was presented for payment, and the name 
of the payee of the check did not appear. The plaintiff testified that on the return of 
the check she visited the defendant’s office and spoke to one Kelly, an official of the 
company with whom she had done business; that he told her the policy had lapsed; 
that “in order to make the policy good again you will have to have your husband sign 
a paper with a lot of questions.” 

The plaintiff alleged in her first count that the policy was reinstated, and in her 
amended count declared that the premium due December first was not paid; that the 
insured desired to be reinstated in accordance with the terms of the policy. In the 
application for reinstatement the insured stated that he made the answers for the pur- 
pose of inducing the defendant “to reinstate my said policy.” The application recited 
that the defendant was to rely upon his answers in passing upon the application for 
reinstatement of said policy “which lapsed for nonpayment of premium due on the 
3—day of 3—, 19—, and is not now in force except as may be provided by its non- 
forfeiture provisions.’ A verdict was directed for the defendant and the case re- 
ported on the agreement of the parties that, if, upon competent evidence the plaintiff 
was entitled to go to the jury, judgment was to be entered for the plaintiff, otherwise 
judgment was to be entered on the verdict. 

[1, 2] Under the terms of the declaration, the plaintiff’s evidence that she mailed a 
check in December was not competent to prove that the policy was in force from 
December 1 to March 13. Furthermore, Umans in his application on behalf of him- 
self and everyone claiming any interest in the policy, declared that the policy had 
lapsed and was not in force; that he made the answers in the application to induce 
the defendant “to reinstate my said policy.” He therefore recognized the claim of the 
defendant that the policy had lapsed, and it is not open to the plaintiff under these 
circumstances to contend that the policy had not lapsed. Baraca v. Metropolitan Life 
Ins. Co. (Mass. 1926) 154 N. E. 90; Teeter v. United Life Ins. Association, 159 N. Y. 
411, 416, 54 N. E. 72. 

[3] As the answers in the application were false, the policy was never reinstated. 
G. L. c. 175, §.186, providing that no misrepresentation or warranty, unless made with 
the intent to deceive, or unless the risk of loss is increased, is to be deemed material, 
does not apply to an application for reinstatement. Clark v. Mutual Life Ins. Co. of 
New York, 251 Mass. 1, 146 N.:E. 43. 

[4, 5] The provision in the policy that it should be incontestable after two years 
does not help the plaintiff. Under its express terms the policy could be contested for 
nonpayment of premiums. There was no evidence to support the allegations of the 
amended declaration that the defendant, without any consideration, in violation of the 
contract, required Umans to sign an application. The contract was made in considera- 
tion of the payment in advance of quarterly payments, and the assured asserted in 
the application that the policy had lapsed and the payment due December 1, 1922, had 
not been paid. It was not until March 13, 1923, that the policy was reinstated. At 
this time the insured was examined by the medical examiner. The clause in the 
policy to the effect that if a premium is not paid when it falls due, “a grace of one 
month * * * will be allowed,” has no application. The December payment was 
not made, and the insured by his statement in the application of March 13, 1923, ad- 
mitted that it had not been paid at that time, which was more than a month after 
the premium was payable. The application for reinstatement was not in violation of 
the contract. 

The allegations that the insured by fraud and misrepresentation was required to 
sign an application for reinstatement, were not supported by the evidence. The state- 
ments of the husband, made to his wife, were in substance that he was told by Kelly 
and the medical examiner that the policy had lapsed; that in order to revive it he 
would have to sign the form presented. Umans knew the policy had lapsed. The 
plaintiff’s amended declaration alleges that the premium due December first was not 

’ paid and that the assured desired to be reinstated. There was no competent evidence 
that any fraud or misrepresentation induced the signing of the application for rein- 
statement. 

Judgment is g be entered on the verdict. 

So ordered. 
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HEINRICHS v. ROYAL NEIGHBORS OF AMERICA. No. 15869.) 
(Kansas City Court of Appeals. Missouri. Feb. 14, 1927. Rehearing Denied March 
7, 1927. Certiorari Denied April 15, 1927.) 

292 Southwestern Reporter 1054. 

1. INSURANCE—ADMISSION THAT REMOTE CAUSE OF DEATH WAS 
MISCARRIAGE, FOR WHICH DECEASED WAS CURETTED, HELD 
NOT TO SHOW “SELF-INFLICTED ABORTION,” PREVENTING RE- 
COVERY ON DEATH BENEFIT CERTIFICATE. 

Statements in proofs of loss that member died of blood poisoning, remotely caused 
by miscarriage, and that she was curetted three days after abortion, held under evi- 
dence not to prevent recovery on death benefit certificate, made void in case of death 
by self-inflicted abortion. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 


2. INSURANCE—INSURER HELD NOT ENTITLED TO INSTRUCTION 
THAT DEATH RESULTING INDIRECTLY OR REMOTELY FROM 
SELF-INFLICTED ABORTION WOULD VOID _ CERTIFICATE, 
THOUGH BY-LAWS SO PROVIDED, WHERE ANSWER MERELY 
ALLEGED DEATH WAS RESULT. 

In action for death benefits, society was not entitled to instruction that recovery 
would be defeated if self-inflicted abortion causing death were merely indirect, re- 
mote, or contributing cause of death, though by-laws so provided, where specific pro- 
vision of by-laws was not pleaded, and answer merely alleged that death was result 
of self-inflicted abortion. 

(For other cases, see Insurance, Dec. Dig. § 826[2].) 


7. INSURANCE—SOCIETY SUED FOR DEATH BENEFITS HAD BUR- 
DEN TO PROVE ABORTION CAUSED DEATH, AVOIDING CERTIFI- 
CATE, WHERE CAUSAL CONNECTION WAS NOT ADMITTED. 

In action for death benefits, where proofs of death did not contain admission that 
death was result of self-inflected abortion, burden was upon society to prove abortion 
was cause of death, avoiding certificate. 

(For other cases, see Insurance, Dec. Dig. § 817[3].) 


8. INSURANCE—LAY TESTIMONY AS TO DECEASED’S AILMENTS 
HELD NOT IRRELEVANT IN ACTION FOR DEATH BENEFITS, 
WHERE DEFENSE WAS THAT SELF-INFLICTED ABORTION 
CAUSED DEATH. 

Beneficiary’s testimony as to ailments of deceased held not erroneously admitted 
over objection that testimony did not tend to prove or disprove any issue, where de- 
fense was that death resulted from self-inflicted abortion; there being no objection 
on ground of witness’ lack of qualification. 

(For other cases, see Insurance, Dec. Dig. § 818[4].) 


9. INSURANCE—EXCLUDING EVIDENCE AS TO WHEREABOUTS OF 
DECEASED MEMBER’S HUSBAND HELD NOT ERROR IN ACTION 
BY DAUGHTER, AS BENEFICIARY, FOR DEATH BENEFITS, WHERE 
COMPETENCY WAS NOT SHOWN. 

In action by daughter, as beneficiary, for death benefits, refusal to permit society 
to introduce evidence as to whereabouts of deceased’s husband held not error, where no 
reason was suggested as to why question was competent; it not appearing from evi- 
dence theretofore submitted that husband’s testimony was material. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 


Appeal from Circuit Court, Jackson County; Fred A. Woon, Judge. 

“Not to be officially published.” 

Suit by Mary C. Heinrichs against the Royal Neighbors of America. Judgment 
for plaintiff, and defendant appeals. Affirmed 

Benj. D. Smith, of Mankato, Minn., and ‘Fred A. Boxley, of Kansas City, for 
appellant. 

Darius A. Brown and J. Prescott Brown, both of Kansas Gi ity, for re. 
Bianp, J. This is a suit upon a death benefit certificate in the sum of $1,500, 
issued by defendant on the life of one Vernie Leora Vaughn, in favor of plaintiff, 
her mother, as beneficiary. There was a verdict and judgment in favor of plaintiff in 

the sum of $1,711, and defendant has appealed. 
The facts show that defendant is a fraternal beneficial association, incorporated 
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under the laws of the state of Illinois, that the benefit certificate sued upon was issued 
on April 7, 1916, and that, at the time of the death of the insured on June 10, 1923, 
she was a ‘member of said sociey in good standing. The cause was defended on the 
ground that the insured had violated the contract of insurance by performing a self- 
inflicted abortion upon herself, which resulted in her death. The answer pleads that 
the terms of the benefit certificate provided that it was issued “subject to all condi- 
tions of this certificate and the laws of this sociey,” and was issued and accepted only 
upon the “foregoing conditions and the express warranties printed on the back of 
this certificate”; that one of these conditions was that, if death to the holder of the 
certificate “shall result from a criminal or self-inflicted abortion or miscarriage, or 
attempt thereat, * * * then this certificate be null and void and of no effect, and 
all moneys which have been paid, and all rights and benefits which may have accrued 
on account of this certificate shall be absolutely forfeited, and this certificate become 
null and void.” 

The answer further pleads another condition appearing on the back of the cer- 
tificate, providing that it was “agreed by the member holding certificate that the cer- 
tificate, the charter or articles of incorporation, the by-laws of the society, and the 
application for membership and medical examination signed by, the applicant shall 
constitute the agreement between the society and the member,” etc. he answer 
then pleads the following from the application for the certificate : 

“Do you agree that any certificate or indemnity issued to you by this society shall 
be void if your death shall directly or indirectly result from an attempted or completed 
intentional abortion or miscarriage, unless upon the advice of a physician in an 
attempt to save your life? Yes.” 


The answer finally pleads: 

““* * * That said deceased came to her death as the result of a self-intentioned 
abortion, and that under the terms and conditions of said certificate of insurance and 
of the by-laws of said defendant society said certificate became and is void, and 
ya is indebted to plaintiff in no sum whatever on account of the death of said 
deceased.” 

The reply denied that deceased came to her death as the result of a “self-inten- 
tioned abortion,” and denied that “under the terms and conditions of said certificate 
of insurance and of the by-laws of said defendant society said certificate became and 
is void.” 

Defendant introduced in evidence the proofs of death; that part of the proofs 
signed by the plaintiff stated that the death of the insured resulted from ‘ ‘miscarriage” ; 
that part signed by Dr. Hamilton, insured’s attending physician at the time of her 
death, contained the following information : 

“Question : (a) Did you attend deceased during his or her last illness? (b) If so, 
for what disease or diseases? Answer: (a) Yes. (b) Septicemia. 

“Question: State the remote cause of death; if from disease, give predisposing 
causes, date of the first appearance of its symptoms, the history and symptoms during 
its progress. Answer: Miscarriage on May 26, 1923, with history being sick three 
days before she was curetted. 

“Question: (a) Was there a surgical operation immediately before or during last 
illness? (b) If so, give date thereof, its nature and hospital or place where per- 
formed. Answer: (a) Yes. Currettment May 26, 1923; history given me by husband 
and mother. 

“Question: What was the immediate cause of death, and, if disease, its duration 
and history. Answer: Sepsis. 

In support of its defense, defendant called as a witness Dr. Tarson, who testified 
that he first met deceased on May 22, 1923, when he was called to her house to give 
her medical attention; that he saw her every day until four or five days before her 
death ; that when he first called to see her she told him from what she was suffering. 
He testified that at that time she was suffering from an incomplete abortion, which 
completed itself later; that before treating her he desired a statement from her that 
he had not caused the miscarriage and that he took a writing from her to “protect 
myself from any criminal liability.” This writing reads as follows: 

“This is to certify that about a week ago I induced an abortion upon myself by 
inserting a catheter into my uterus. I engaged Dr. Tarson on May 22, 1923, to take 
care of me in so far as necessary in his judgment. 


“[Signed] Mrs. Verna Vaughn. 
“Witness: Troy Vaughn.” 
(Troy Vaughn was the husband of deceased.) 
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The doctor further testified that the abortion was not committed upon his advice. 

On cross-examination, Dr. Tarson testified that at the time he treated insured the 
condition of her health was very poor; that “she was emaciated and seemed to have 
(lost) a great deal of flesh, and looked like a woman who had been sick some time” ; 
that “* * * she had a very severe case of tonsilitis”; that he would not “particu- 
larly” call the infection of her tonsils “septicemia,” but they were infected with poi- 
son; that he also treated her for sciatic and articular rheumatism, and that both of 
these ailments were severe; that he treated her up until the 4th or 5th of June. He 
further testified that in his opinion insured’s death was not caused by any one par- 
ticular thing; that it was not caused “primarily” by “any miscarriage or abortion.” 
He was then shown an affidavit that he had made, which was then introduced in 
evidence, and which recited that— 
“* * * Tn his opinion, the death of Mrs. Troy E. Vaughn was not the result of or 
caused by any conduct or action on her part in attempting to produce an abortion, 
but was caused by and the result of other conditions and ailments.” 


On redirect examination, he testified that he meant in this affidavit to say that the 
abortion was not the entire cause of her (insured’s) death; that she was not in good 
health all the way through; that the abortion would not have caused her death; that 
he meant “that, if Mrs. Vaughn was in good health before the abortion, the chances are 
the abortion would not have caused any septicemia; * * * if she had good health 
she would have overcome it”; that abortion is one of the common causes of septi- 
cemia, and is very dangerous from that standpoint. 


He further testified that “the abortion and consequent septicemia was not * * * 
the sole cause of Mrs. Vaughn’s death”; that “it contributed indirectly, all those things 
do”; that she “developed sciatica, had bad tonsils and articular rheumatism, and of 
course those were all complicaticns; if she did not have all those complications, the 
chances are the abortion itself would not have caused her death.” 

“Q. But the abortion was the producing cause was it not? A. I could not tell 
from the history. She had those attacks prior to the abortion, repeated attacks of 
rheumatism and tonsilitis. 

“Q. Do you think rheumatism kills people that way? A. I think they do; yes. 
I have seen cases where they do. 

“Q. That is where the heart is involved, isn’t it? A. Yes.” 

He testified that at the time he started to treat insured “she was infected, * * * 
running a temperature; she had some chills before that time, and had pain down the 
groin and leg which I supposed was due to sciatica, and swollen joints at that time, 
and pain”; that he treated her for septicemia and for the other troubles from which 
she was suffering; that for her sciatic rheumatism he prescribed medicine and gave her 
injections ; that he did not recall all the treatments that he gave her; that at the time 
he first saw her she had a temperature, but whether this was due to septicemia or 
articular rheumatism he could not tell; that later on he decided that septicemia was 
causing the temperature. 

On recross-examination he testified : 

“Q. Either one of these things you were treating her for—infected tonsils would 
have killed her? A. Yes; certainly. 

“Q. Sciatica could have killed her? A. With other complications; yes. 

“Q. Articular rheumatism very frequently is fatal, of the kind that she was 
suffering from? A. Yes.” 

On redirect examination he was again asked in reference to the affidavit he made, 
and he stated that what he meant in that affidavit was: 

“ * * * That septicemia or the abortion was not the entire cause of death. It 
contributed to the death. I explained that if it wasn’t for the fact that she had had 
other complicatiins that septicemia could not have killed her.” 


Dr. Hamilton, called as a witness for defendant, testified that he first treated 
deceased on November 24, 1922, of sciatica “of the right side” and “some infected 
glands in the side of her neck, * * * poison in the glands of her neck, * * * and 
some pain in the epigastrium, coming and going, leucorrhea, and an infected rectum” ; 
that at that time he found she was suffering from infected or poisoned tonsils and 
pyorrhea, and there was “laceration of the peritoneum and cervical endometritis” ; 
that he next saw her on February 2d, 1923, and at that time he found that she had 
had a sore throat for two weeks and suffered from neuritis and hemorrhoids; that he 
saw her again on February 16, 1923, at which time she had been suffering from a 
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cold, and she had been “flowing for three weeks.” He saw her again on February 
20, 1923 ; at this time “she was still feeling weak and had some itching around the 
vagina and rectum and a fibroid tumor in the internal wall of the uterus.” He saw 
her again on April 28, and at this time diagnosed her case as “pregnancy with threat- 
ened miscarriage”; that there was no septicemia at this time; that he next saw 
insured on June 9th at St. Joseph’s hospital, and diagnosed her trouble then as septi- 
cemia; that insured was not conscious at this last time; that he procured the history 
of the case from insured’s husband, and that this history was that “she had mis- 
carried fourteen days previous to the day I examined her, and that a catheter was 
used seventeen days before I examined her”; that he could not positively say what 
caused the septicemia; that he wrote the medical part of the proofs of death; that 
the lay term for septicemia was blood poisoning. He stated that the information he 
gave in the proofs of death that deceased had a miscarriage on May 26, with history 
of being sick three days before she was curetted, was not from his personal knowledge 
but history given him by the husband. 

On cross examination, he said that he could not be positive with this history 
that the septicemia was the result of an abortion but that was his opinion; that he 
made no examination of insured on June 9th, at the hospital, because she was un- 
conscious and appeared as if she was ready to die. On redirect examination, he 
testified that infection was not necessarily the same thing as septicemia, but that in 
septicemia you have an infection; that during the time he treated insured in 1922 
and 1923 she was infected but did not have “general sepsis” or blood poisoning; 
that an abortion may be the cause of septicemia, and it may not, but that septicemia 
frequently occurs as the result of an abortion. He then testified that he could not 
be positive that the septicemia which caused the death of insured was the result of 
an abortion, but, “taking the ordinary history of that type, you would say it was; 
* * * that is a question I couldn’t be positive about, by the history; it might be 
due to that, yet the patient might have a miscarriage and still might not have septice- 
mia; there might be another cause produced it.” Assuming that the history given 
him was true, it was his opinion that the abortion caused septicemia; that he could 
not be “absolutely positive,” but that would be his opinion; that an abortion could 
contribute to the septicemia, and that he would “ordinarily expect a miscarriage to 
contribute to it”; that he would naturally be of the opinion that the miscarriage or 
abortion, which he said was the same thing, caused the septicemia, if he were in- 
formed that deceased committed an abortion upon herself followed by treatment 
by a physician for a temperature at least a week or ten days previous to June 9th. 
On redirect examination, he testified: 

“Q. After all the efforts by numerous questions on the part of counsel for the 
defendant to get you to say that that abortion caused the death, the best you can 
say is that you suspect? A. That is the answer I finally gave, I believe. 

“Q. You said you would suspect, didn’t you? 

a Boxley: He said, ‘in his opinion.’ 

A. That is right. 
Q. (By Mr. Brown.) So it was a suspicion? A. Yes, sir. 
. Septicemia or blood poisoning might come from infected tonsils? A. Yes, 


Q. Or from pyorrhea? A. Yes, sir. 

Q. Or laceration of the peritoneum? A. No. 

Q. It might come from sore throat? A. Yes. 

Q. From hemorrhoids, if they were infected? A. Yes. 

“Q. So that any of those defects for which you treated her might cause sep- 
ticemia, or blood poisoning, which was the cause of her death? 9. Yes.” 

He. finally testified : 

“I said the ordinary conclusion and most likely one would probably show the 
cause of it would be miscarriage; that would be most probable.” 

On recross-examination, he testified as follows: 

“Q. It is in evidence in this case Dr. Tarson beginning May 22d was treating 
this lady for infected tonsils, tonsilitis? A. Yes. 

“Q. Assuming now he was at that time treating her for infected tonsils, state 
whether or not that could have caused death. A. It could. 

“Q. And at the time he was treating her for sore throat; state whether or not, 
if that is true, that condition could have caused blood poisoning and septicemia, and 
caused this death? A. It could.” 
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A stipulation was introduced in evidence reciting that the by-laws of the de- 
fendant society might be introduced in evidence without being certified by the secre- 
tary or corresponding officer. Without objection, defendant introduced in evidence a 
provision of the by-laws providing as follows: 

“If any member of this society holding a benefit certificate, heretofore or here- 
after issued, shall come to her death at any time as the result either directly or in- 
directly of criminal or self-inflicted abortion or miscarriage, or any attempt thereat, 
whether such abortion, miscarriage, or attempt thereat, shall be the immediate or 
merely a remote or contributing cause of her death, said benefit certificate shall thereby 
become absolutely null and void and all payments thereon shall be absolutely forfeited 
to the society.” 

{1] Defendant insists that its demurrer to the evidence offered at the close of 
plaintiff’s testimony and at the close of all the testimony should have been sustained, 
for the reason that the admissions contained in the proofs of death show a violation 
of the by-laws of the defendant, forfeiting plaintiff’s right to recover, and, as these 
admissions were in no wise contradicted or explained, they constitute admissions con- 
clusive on the plaintiff, and entitled defendant to a directed verdict. We do not think 
that there was anything contained in the proofs of death, showing facts, if true, 
forfeiting plaintiff’s right to recover. Defendant seems to be under the impression 
that, as the proofs of death stated that deceased died as the result of a miscarriage, 
and that there had been a curettment, they show a self-inflicted abortion. In this 
connection defendant states, “there could not be a curettment without self-intention.” 
Assuming that the proofs of death show that deceased died of septicemia caused by a 
miscarriage, there is nothing upon the face of the proofs nor anything in the evi- 
dence tending to show that the miscarriage or abortion was brought about by the 
curettment, and there is absolutely no testimony that deceased performed the curett- 
ment. The proofs of death suggest that the curettment was a surgical operation, 
because the question: “(a) Was there a surgical operation immediately before or 
during the last illness? (b) If so, give date thereof, its nature and hospital or place 
where performed”—-was answered in the proofs of death as follows: “(a) Yes. (b) 
Curettment May 26, 1923, with history given me by husband and mother.” This shows 
that there was a surgical operation (that is a curettment) performed upon deceased, 
May 26, 1923; the proofs of death show that a miscarriage was had on May 26, 1923, 
with history of being sick three days before deceased was curetted. If the curettment 
had been the thing that deceased did, if anything, to bring about the miscarriage, 
how could she have been sick three days before she was curetted? The proofs of 
death indicate that the sickness resulting in the miscarriage commenced at least three 
days before it occurred and the curettment was made. The noun “curette” is defined 
in 2 Century Dictionary and Encyclopedia, p. 1402, as: 

“A small surgical instrument for scooping or scraping away, or otherwise remov- 
ing, substances which require removal, as earwax, a cataractous lens, stones in 
lithotomy, crysts, granulations, small polypi, and the like from the cavity of the 
uterus, or granulations and dried mucus from the throat.” 

And Webster’s International Dictionary defines the same word as: 

“A scoop or ring with either a blunt or a cutting edge for removing the sub- 
stances from a wall or a cavity as from the eye, ear, or womb.” 

Dr. Tarson testified that he first saw deceased on May 22d, and at that time he 
diagnosed her trouble as attempted abortion; that the abortion was not complete at 
that time, but “it completed itself later.’ In other words, according to defendant’s 
witness Tarson, whatever had caused the abortion was or had been finished on May 
22d. The abortion was incomplete, but it completed itself later. Dr. Tarson did not 
state that he curetted deceased, but did state that he did not remember all the treat- 
ment that he gave her. The best information that we can obtain from the testimony 
is that it tends to show that the curettment was a surgical operaion performed by Dr. 
Tarson for the purpose of removing from deceased’s womb particles left as the result 
of an abortion. At any rate, the proofs of death certainly do not definitely disclose 
that the abortion was committed by the deceased. While the proofs of death state 
that septicemia was caused by a miscarriage, the word “miscarriage” which we may 
concede is equivalent to abortion, does not necessarily convey the idea of an self- 
inflicted abortion. Abortion is classified as “(1) spontaneous, or (2) induced.” The 
second class, or induced abortions, is divided into that legally performed or for medical 
reasons, and those induced for criminal purposes. 3 Wharton & Stille’s Medical 
Jurisprudence, § 78, p. 48. Defendant’s demurrer, therefore, was properly overruled. 
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[2] It is insisted that the court erred in giving plaintiff's instructions Nos. 1 
and 2, for the reason that they are in conflict with defendant’s instruction No. 5. 
Plaintiff’s instruction No. 1 told the jury that, if they found and believed “from the 
evidence that the death of said deceased was the result of any other cause than that 
of self-attempted abortion, or self-inflicted abortion, then your verdict must be for 
the plaintiff.” Plaintiff’s instruction No. 2 reads as follows: 

“The jury are instructed that a finding by them that the death of said insured 
was due to self-attempted abortion, instead of some other cause, cannot rest upon 
conjecture or upon the part of the jury, but must be found by the jury from the 
evidence in the case, and the burden of proving that the death was caused by self- 
attempted abortion rests upon the defendant. If the defendant has not proven by the 
preponderance or greater weight of the credible evidence that the death was caused 
by self-attempted abortion, then your verdict must be for the plaintiff.” 

Defendant’s given instruction No. 5 told the jury that— 

‘“* %* * Tf you find and believe from the evidence that the death of deceased 
member of said society, Vernie L. Vaughn, came to her death directly or indirectly 
as a result of an attempted or completed intentional abortion or miscarriage, not per- 
formed upon the advice of a physician in an attempt to save her life, your verdict 
will be for the defendant.” 

{3] It is insisted that under plaintiff’s instructions the jury could return a verdict 
for plaintiff “even though septicemia may have resulted directly from the attempted 
abortion, and even though the abortion was an ‘indirect’ or ‘remote’ or ‘contributing’ 
cause of the death. This is a clear violation of the rights and liabilities of the parties 
as expressed in their agreement, for it was there expressly agreed that there should 
be no liability on the appellant if self-intentional abortion was either the ‘direct’ 
or ‘indirect’ or the ‘immediate’ or ‘remote’ or ‘contributing’ cause of death.” In support 
of the contention that the contract provided for exemption from liability if the death 
should be caused by a self-inflicted abortion, whether the direct, indirect, immediate, 
remote, or contributing cause of death, defendant cites the provision of the by-laws 
that we have quoted, supra. If there is any difference between having the jury 
find that the death was brought about by some other cause than self-inflicted abor- 
tion, as is submitted in plaintiff’s instructions, and having them to find that the 
death was directly or indirectly brought about by such an act, as was submitted 
in defendant’s instructions No. 5, then we think that defendant’s instructions was 
erroneous, and it cannot complain of an error in the court’s giving conflicting in- 
structions brought about by itself. We say this for the reason that defendant was 
not entitled to any instruction based upon the provision of the by-law which we have 
quoted, supra, and upon which it relies. While the by-laws are mentioned in the 
answer, this specific provision of the by-laws is not pleaded, nor does the answer 
allege that deceased came to her death as the result of a self-inflicted abortion 
directly or indirectly causing her death, but it says that deceased came to her death 
as the result of a “self-intentional (inflicted) abortion.” Nothing is said about a 
remote result or contributing cause, but the answer pleads that the death “was the 
result,” etc. This allegation in the answer undoubtedly was drawn under the pro- 
vision of one of the conditions on the back of the certificate, duly pleaded in the 
answer, and which provided that, if “death was the result of a criminal or self- 
inflicted abortion or miscarriage or attempt thereat,” the certificate should be void. 

[4-6] As before stated, we are not holding that there is no difference between 
pleading and submitting to the jury that the death was the result of a self-inflicted 
abortion and pleading and submitting that the death was directly or indirectly caused 
as the result of a self-inflicted abortion. But defendant is contending that there is a 
difference and we think that if this is true, defendant, ngt having pleaded the pro- 
vision of the by-laws that it relies upon, was not entitled to submit to the jury a 
defense based upon such a by-law. And this is true although the by-law was admitted 
without any objection and under a stipulation that the by-laws might be admitted 
in evidence without further proof. The only penalty that could be visited upon 
plaintiff for failure to object to the admission of the by-law in question was that if 
she had lost the case, she could not thereafter complain of the action of the court 
in admitting the by-law. As stated in the case of State ex rel. Central Coal & Coke 
Co. v. Ellison, 270 Mo. 645, 653, 195 S. W. 722, 724, quoting from Degonia v. Rd., 
224 Mo. loc. cit. 589, 123 S. W. 817: 

“* %* * An instruction cannot be broader than the pleadings, although the 
evidence may take a wider range, nor on the other hand can the instruction be broader 
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than the facts proven, although the pleadings may take a broader range. In other 
— the instruction must be within the purview both of the pleadings and the 
evidence. 

See, also, Gruwell v. Knights & Ladies of Security, 126 Mo. App. 496, 506, 104 
S. W. 884. We have examined the case of Grohmann v. The Maccabees (Mo. App.) 
237 S. W. 875, 877, cited by the defendant, and find in that case that the by-law 
introduced in evidence was substantially the same by-law that was pleaded by the 
defendant, although the one pleaded had been changed by the one introduced in evi- 
dence. The court does not attempt to overrule the case of Gruwell v. K. & L. of 
Security, supra, but distinguishes it. While defendant’s instruction in the case at 
bar may not have been any broader than the evidence, it was broader than the plead- 
ings; therefore it should not have been given, if it is, as a matter of fact, in conflict 
with plaintiff’s instructions. 

(7 From what we have said in disposing of the point that the proofs of death 
contained an admission on the part of plaintiff showing that she was not entitled 
to recover, there was no error in the giving of plaintiff’s instruction No. 2 which 
told the jury that the burden of proof of the matters therein mentioned was upon 
the defendant. 

[8] It is insisted that the court erred in permitting plaintiff to testify as to what 
deceased was suffering from, for the reason that she was not qualified to testify 
_ as to such ailments and for the further reason that no causal connection was shown 
between said illness and the subsequent death or that such illness was the proximate 
cause of the death of the insured, and for the reason that such illness was too 
remote from the death to be connected with it. The matters complained of are 
contained in the following portion of the record. 

“Q. What was the condition of her health as you observed it for the period of 
time before her death? A. Awful poor for over two or three years before she passed 
away, and the last year she was in bed more than she was up. 

“Q. What did she appear to be suffering from? 

“Mr. Boxley: I object to testimony along this line, as wholly incompetent, not 
tending to prove or disprove any issues in this case. 

“The Court: Overruled in view of your opening statement. (To this action, 
order and ruling of the court the defendant then and there, at the time duly excepted 
and still excepts. ) 

“Q. (By Mr. Brown) Just tell the jury what she appeared to be suffering from 
during that two or three years or over. 

“Mr. Boxley: I object to that. It is not shown the witness is qualified to testify. 

“The Court: You may answer if you know what the trouble was. 

“Mr. Boxley: That isn’t the question. The question is what she appeared to be 
suffering from. 

“The Court: I will sustain the objection as to what her ailments appeared to be, 
but, if you know what the trouble was, you may tell the jury. 

“A. The sciatic—I believe that is the name—rheumatism, and then she had 
tonsilitis. 

“Mr. Boxley: I object to a delineation of all the ills of this lady, for the reason 
it does not tend to prove or disprove any issue in this case. 

“The Court: Overruled, go ahead. (To which action, order and ruling of the 
court the defendant then and there, at the time duly excepted and still excepts.) 

“Mr. Boxley: Object further because no time is fixed from which the witness is 
testifying. 

“The Court: Overruled. (To which action, order, and ruling of the court the 
defendant then and there, a —— time duly excepted and still excepts.) 

“Mr. Brown: Go ahea’ 

“A. Tell about her being— 

“Q. (By Mr. Brown) Yes; what she had wrong with her. 

“Mr. Boxley: Now I object— 

“The Court: Go ahead and tell the jury what the trouble was if you know during 
all the time you have designated already. 

“A. She had rheumatism and tonsilitis very bad, and itching piles. She was 
suffering severe with those, and had been sick and in poor health all winter before 
she passed away in June. ‘She would be up just a day two at a time. Those spells 
of rheumatism when they did strike her struck right now, and she would fall. She 
could not stand, and would just scream and fall, and nothing but rubbing real hard 
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would give her any relief at all; the last spell she had, coal oil was the only relief; 
she was suffering so bad. 

“Mr. Boxley: I object, and move to strike out all this testimony, as not responsive 
and not tending to prove or disprove any issue in this case, and I ask the court to 
instruct the jury not to consider it. 

“The Court: Motion denied.” 

There was an exception to the denialj of the motion. It would appear from the 
objection of counsel for defendant that what he was objecting to was that the wit- 
ness was stating the diseases insured appeared to be suffering from, and the court 
sustained the objection as to “what her ailments appeared to be,” but stated that the 
witness should testify as to what the trouble was. There was no objection to the 
witness so stating, but counsel for defendant did object to her stating all of the 
ailments that deceased had suffered from, not on account of her lack of qualification 
to so state, but for the reason that it “does not tend to prove or disprove any issue 
in this case.” Under the circumstances this latter objection did not amount to a valid 
one. Green v. Strother, 201 Mo. App. 418, 427, 428, 212 S. W. 399. The testimony 
did tend to prove an issue in the case, especially as it was shown by other testimony 
that deceased’s death could have been brought about by these ailments. Assuming 
that the objections made by counsel for defendant at the time are sufficient to base the 
contention now made that these ailments were too remote and that there was no causal 
connection shown between them and insured’s death, we think there was no error in 
the ruling of the court, for the reason that the testimony of defendant’s own doctor 
tends to show that they could have caused the death of insured. As there was no ob- 
jection thade at the time, based upon the ground of lack of qualification of the wit- 
ness to testify to the diseases with which insured was afflicted, the matter cannot now 
be urged in this court. 

[9] It is insisted that the court erred in refusing to permit defendant to introduce 
evidence as to the whereabouts of the husband of insured, as “such evidence was ma- 
terial, in that the husband was competent to testify as to whether or not he gave the 
history of the curettment of the insured to the doctors and hospital.” It is not clearly 
stated in the brief as to what defendant hoped to accomplish by the testimony elicited, 
but it seems that what defendant now says it was attempting to do was to locate a 
witness that it desired to use in support of its defense. The incident occurred near the 
beginning of the trial, when plaintiff was asked by the defendant concerning the where- 
abouts of deceased’s husband. Objection was made by plaintiff, and a colloquy ensued 
in which plaintiff’s counsel stated that the husband was not a party to the suit, and the 
court sustained the objection on that ground. Defendant at no time suggested that it 
wanted the information for the reason it now assigns but merely stated: “This is 
cross examination. I have the right to ask the question.” The court finally stated: 
“I do not understand, Mr. Boxley, that the husband is here in the case.” Mr. Boxley: 
“I might explain why—I would like to have an explanation of why he was not here.” 
There was no reason suggested to the court as to why the question was competent, 
except that defendant wanted an explanation of why the husband was not there. There 
was no statement even that defendant did not know where the husband was. The 
evidence that the husband gave the information to Dr. Hamilton and to the hospital 
upon which the proofs of death were furnished by Dr. Hamilton did not come out 
until later. We think that the trial court was given no opportunity to rule upon the 
matter now presented to this court as constituting error on his part. The point will 
therefore be ruled against the defendant. 

{10] It is insisted that the court erred in permitting counsel for plaintiff in his 
argument to the jury to say, “If an abortion was performed, it was performed by 
Dr. Tarson on May 22d,” for the reason that there is no evidence to support this argu- 
ment. The evidence shows that Dr. Tarson first saw deceased on May 22d. The 
proofs of death introduced on the part of defendant show that deceased had a mis- 
carriage on May 26th, with the history of being sick three days before she was cu- 
retted. She was curetted on May 26th; therefore she must have become sick on May 
23d. Defendant brought out in its direct examination of Dr. Hamilton that the his- 
tory given him was that deceased had a miscarriage fourteen days previous to June 
9th, which would be on May 26th, and that a catheter had been used seventeen days 
before that time, which would be on May 23d. It may be said in passing that this 
evidence tends to show that, instead of the abortion being brought about by the curett- 
ment, it was brought about by the catheter, which was used three days before the 
miscarriage and curettment, or on the day the proofs of death showed that deceased 
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became sick. There was evidence, therefore, in the record, tending to show that the 
abortion was produced on May 23d. This was the day after Dr. Tarson first examined 
deceased. He stated that, in order to protect himself from criminal liability, he took 
a statement from deceased certifying that she had committed an abortion upon herself 
by inserting a catheter into her uterus. We are not concerned with the question as to 
whether the inference drawn by counsel for plaintiff to the jury was convincing, but 
we do say it was an inference that could be drawn in view of the testimony. De- 
fendant suggests that, if Dr. Tarton performed the abortion, plaintiff is not entitled 
to recover. From an examination of the record, we find that the objection to the 
argument was not that, if Dr. Tarson performed the abortion, plaintiff was not en- 
titled to recover, but that “there is no evidence whatever of that kind.” 

The judgment is affirmed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


HAMMERS v. NATIONAL LIFE & ACCIDENT INS. CO. (No. 15896.) 
(Kansas City Court of Appeals. Missouri. April 4, 1927.) 
292 Southwestern Reporter 1064. 

INSURANCE—NO LIABILITY AROSE ON DEATH OF INSURED UN- 
KNOWINGLY AFFLICTED WITH ARTERIO SCLEROSIS ON POL- 
ICy’S ISSUANCE, WHERE SOUND HEALTH WAS CONDITION TO 
LIABILITY. 

Under provision of policy that no obligation was assumed thereunder unless in- 
sured was in sound health at date of issuance of policy, no recovery could be had on 
death, where insured was in fact. afflicted with arterio sclerosis, which was secondary 
cause of death, even though insured was not aware of affliction at time of application. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from Circuit Court, Jackson County; Charles R. Pence, Judge. 

“Not to be officially published.” 

Action by Essie Hammers against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, motions for new trial and in arrest of judgment, were 
overruled and defendant appeals. Reversed. 

McAllister, Humphrey & Pew and James W. Broaddus, all of Kansas City, for 
appellant. 

Ralph E. Griffith, of Kansas City, for respondent. 

ARNOLD, J. This is an action to recover upon a policy of life insurance. Defend- 
ant is a corporation organized and existing under the laws of the state of Tennessee 
and authorized to do business in the state of Missouri. On December 31, 1923, de- 
fendant issued its policy of endowment insurance to one Lon Wheeler, colored, in the 
sum of $140, the premium payable in weekly installments of 25 cents, in which a 
daughter of the insured, the plaintiff herein, was named as beneficiary. The insured 
died on January 18, 1924, 19 days after the policy was issued. The statement furnished 
by the attending physician to defendant gave cerebral hemorrhage as the cause of 
death and the contributory or secondary cause as arterio sclerosis. Question No. 16 
and the answer thereto in said statement were as follows: 

“For what disease or diseases have you at any time attended deceased, and what 
was their duration? Please specify below. 

“July 4, 1923, arterio sclerosis, malaria; duration ten days.” 

The record discloses the last illness of insured extended over a period of only 
two or three days, and that his death was due to cerebral hemorrhage, as above stated. 

The petition is formal and alleges defendant’s corporate existence, the issuance 
of the policy, plaintiff’s death, and states that defendant was duly notified of insured’s 
death, that proof of death was duly furnished and demand made for payment of 
the face of the policy, and that payment was refused. The petition also charges vexa- 
tious delay and refusal to pay thereby making necessary the employment of counsel 
by plaintiff. Judgment is prayed in the sum of $140, the statutory penalty for vexa- 
tious refusal to pay, and $90 attorney’s fee. 

The answer is a general denial and, as affirmative defense, the answer states that 
the insured, in his written application for insurance, declared his answers to certain 
questions were complete and true, and further agreed that said application containing 
said answers should form the basis of the contract of insurance; that among the 
questions the applicant was required to answer was the following. “What medical or 
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surgical attention have you had in the last five years?” And to this question the 
insured answered, “None.” The answer states the facts to be that insured, Lon 
Wheeler, for many months prior to the date of his said application, had been afflicted 
with arterio sclerosis, and, in fact, had received medical attention for the same in 
the month of July, 1923. The answer further alleges that the policy sued on provided, 
among other things, that no obligation was assumed by defendant unless, at the date 
of the issuance of the policy, the insured was in sound health, and avers that the 
insured was not in sound health but was afflicted with arterio sclerosis, and had 
ng so afflicted for a long time prior to the issuance of the policy involved in 
this suit. 

The answer also charges that in said application Lon Wheeler represented his 
age as 52 years, when in truth and in fact he was more than 54 years of age, and 
at that age was ineligible for insurance in defendant company. The answer further 
alleges that defendant relied upon the statements and answers of said applicant, and 
had it known that said statements and answers were untrue and that the applicant was 
not in sound health at the time of the issuance of the policy, defendant would not 
have issued same. 

The cause was instituted in a court of a justice of the peace, and on rendition 
of judgment an appeal was taken to the circuit court of Jackson county, Mo., and 
there tried to a jury. There was a verdict for plaintiff in the sum of $204, and 
judgment was accordingly entered. . Motions for a new trial and in arrest were 
unavailing, and defendant has appealed. 

In its assignments of error, defendant charges the court erred: (1) In refusing 
defendant’s instruction in the nature of a demurrer at the close of the entire case; 
(2) in giving plaintiff’s instructions 1 and 2; and (3) in refusing defendant's instruc- 
tions A and B. 

There is no dispute as to the facts in the case. It seems to be agreed, or at least 
not disputed, that insured died of cerebral hemorrhage, and the testimony of his 
family physician is to the effect that insured was suffering from arterio sclerosis in 
July, 1923, just prior to the application for insurance on December 17, 1923. Further, 
it appears to be undisputed that the contract of insurance herein provides that in- 
sured must have been in sound health when the policy was issued, and that the 
policy = only become effective if the insured was in sound health when the policy 
was issued. 

Dr. Miller, attending physician of insured, and Drs. F. B. Hiller and A. W. 
Armour, all testified that insured could not have been in sound health when the 
policy was issued on December 31, 1923, and die from hemorrhage of the brain, 
occasioned from arterio sclerosis, on January 18, 1924. Dr. Miller testified the insured 
was afflicted with arterio sclerosis in July, 1923, and describes it as a chronic disease 
of the,walls of the arteries, and that he treated insured at that time. In his applica- 
tion the insured stated he had not been treated by a physician within five years prior 
to the date of the application. 

It is plaintiff’s theory, however, and the one upon which the case was tried in 
the court below, that if the insured was not aware at the time his application was 
made that he was afflicted with arterio sclerosis, there was no misrepresentation of 
fact in the application. There is no merit in this contention. Clark v. Insurance Co. 
(Mo. App.) 288 S. W. 944, 945. 

We have almost a counterpart of the present situation in the case of Stephens 
v. Life Ins. Co., 190 Mo. App. 673, 176 S. W. 253, where, in referring to the certificate 
of the attending physician, the court said: 

“Tt recites, too, that the cause of the death of the insured in the city hospital on 
November 30 was cirrhosis of the liver and myocarditis. This statement of the 
attending physician in the hospital was furnished by plaintiff as part of the proof 
of death and is in no manner contradicted or explained in the record, although there 
is evidence tending to prove that insured was not suffering from such disease when 
the application for the insurance was made, two weeks before entering the hospital. 
Proofs of death furnished by a beneficiary to the insurer under the policy are 
admissible in evidence against such beneficiary as proof by him of the truth of the 
statement therein contained, and when not contradicted or explained, may become con- 
clusive against the right to recover on the policy.” 

As above stated, the evidence is undisputed that the insured was suffering from 
arterio sclerosis and that he died from cerebral hemorrhage caused by arterio sclerosis, 
from which disease he was suffering at the time the insurance was written. In view 
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of the provision of the policy that no obligation was assumed by defendant unless 
at the date of the issuance of the policy the insured was in sound health, plaintiff 
is not entitled to recover. Clark v. Insurance Co., supra. We hold, therefore, that 
the instruction in the nature of a demurrer to the evidence should. have been sus- 
tained. Under this ruling, the remaining charges of error urged by defendant need 
not be considered. 

The judgment is reversed. 

Bland, J., concurs. 

Trimble, P. J., absent. 


NITSCHE vy. SECURITY BENEFIT ASS’N (HOIDA et al., Interveners). 
(No. 6062.) 


Supreme Court of Montana. March 22, 1927. 
255 Pacific Reporter 1052 
3. INSURANCE—BENEFICIARY CERTIFICATE WITH APPLICATION, 

MEDICAL REPORT, AND SOCIETY’S CONSTITUTION AND BY- 

LAWS CONSTITUTED “CONTRACT” CAPABLE OF MODIFICATION 

ONLY BY AGREEMENT IN WRITING OR EXECUTED ORAL CON- 

TRACT (REV. CODES 1921, §§ 5067, 6313). 

Beneficiary certificate issued by lodge with original application and report of 
medical examination and constitution and by-laws of society held to constitute “con- 
tract” between society and member under Rev. Codes 1921, § 6313, which could be 
a only by subsequent agreement in writing or executed oral agreement under 


(For othr cases, see Insurance, Dec. Dig. §§ 715, 718, 725.) 


4. INSURANCE—ATTEMPTED CHANGE BY ONE PARTY WITHOUT 
OTHER’S CONSENT OF CONTRACT UNDER BENEFICIARY CER- 
TIFICATE IS INEFFECTUAL. 

Attempted change by one party of insurance contract between beneficiary society 
and member without other’s consent is ineffectual. 
(For other cases, see Insurance, Dec. Dig. § 725.) 


5. INSURANCE—RIGHT UNDER CERTIFICATE OF BENEFICIARY SUB- 
SEQUENTLY DIVORCED HELD ANNULLED UNDER STATUTE AND 
SOCIETY’S CONSTITUTION AND BY-LAWS MAKING PAYMENT DE- 
PENDENT ON RELATION AT DEATH AND MAKING DIVORCED 
SPOUSE INELIGIBLE (REV. CODES 1921, § 6311). 

Constitution and by-laws of lodge confining death benefits to spouse, children, or 
persons dependent at time of death and excluding divorced spouse held to terminate 
inchoate right of expectancy of beneficiary on divorce and to annul designation as 
beneficiary after date of divorce, cutting off right at time payment of death benefits 
became due under Rev. Codes 1921, § 6311. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


6. INSURANCE—ANNULMENT OF DESIGNATION AS BENEFICIARY BY 
DIVORCE HELD NOT TO INVALIDATE INSURANCE UNDER BENE- 
FICIARY CERTIFICATE (REV. CODES 1921, § 6311). 

Annulment of designation of beneficiary because of divorce putting person out- 
side class to whom death benefits were payable under society’s constitution and by-laws 
and Rev. Codes 1921, § 6311, held not to invalidate insurance, though policy might 
lapse for want of eligible beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 776.) 


7. INSURANCE—MUTUAL BENEFIT INSURANCE WILL NOT LAPSE 
FOR LACK OF DESIGNATED BENEFICIARY, WHERE THERE ARE 
PERSONS ELIGIBLE. . ‘ 

Policy of mutual benefit insurance will not lapse for lack of designated bene- 
ficiary, where there are persons eligible ; payment being held in trust for those eligible. 
(For other cases, see Insurance, Dec. Dig. § 776.) 


8 INSURANCE—HUSBAND, RENDERED INELIGIBLE BY DIVORCE TO 
RECOVER DEATH BENEFITS ON WIFE'S BENEFICIARY CERTIFI- 
CATE, COULD NOT RECOVER BY HAVING PAID DUES AFTER 
WIFE’S DIVORCE (REV. CODES 1921, § 6311). 
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No recovery could be had by divorced husband on former wife’s beneficiary certifi- 
cate for death benefits, notwithstanding husband continued to pay dues after divorce, 
which insurer accepted, where contract remained in force as to eligible persons; hus- 
band being rendered ineligible after divorce under constitution and by-laws of society 
and statute, Rev. Codes 1921, § 6311. 


(For other cases, see Insurance, Dec. Dig. § 797.) 


9. INSURANCE—SOCIETY HELD NOT ESTOPPED TO DENY RIGHT OF 
DIVORCED HUSBAND AS BENEFICIARY UNDER WIFE’S CERTIFI- 
CATE BY ACCEPTANCE OF DUES FROM HUSBAND WITH KNOWL- 
EDGE OF DIVORCE (REV. CODES 1921, § 6311). 

Insurer held not estopped to deny right of husband designated as beneficiary to 
recover death benefits on wife’s certificate, where husband had been divorced, ren- 
dering him ineligible under constitution and by-laws and Rev. Codes 1921, § 6311, 
despite receipt of dues from husband after divorce with knowledge of divorce; there 
being other persons eligible. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


10. INSURANCE—REJECTION OF CLAIM FOR DEATH BENEFITS ON 
GROUND OF MISREPRESENTATION AND FOR OTHER REASONS 
DID NOT ESTOP SOCIETY FROM SETTING UP DIVORCE OF 
DESIGNATED BENEFICIARY. 

Society held not estopped from contesting claim of designated beneficiary under 
mutual benefit insurance on ground of divorce by rejection of claim on ground of 
misrepresentation, where notice recited that rejection was also for other reasons; 
divorce not being ground for rejection as to other persons eligible. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


11. INSURANCE—INSURANCE COMPANY IS NOT RESTRICTED TO 
REASONS ASSIGNED IN REFUSAL TO PAY, UNLESS PLAINTIFF 
WAS MISLED BY OMISSIONS TO STATE OTHER REASONS. 
Insurance company is not restricted in its defense of policy to reasons assigned in 

its refusal to pay, if it does not appear plaintiff was misled or injured by omission to 

set forth other reasons. 
(For other cases, see Insurance, Dec. Dig. §§ 615, 809.) 


Appeal from District Court, Silver Bow County; Wm. E. Carroll, Judge. 

Action by Emil F. Nitsche against the Security Benefit Association, in which 
Mrs. Louis Hoida and Roland Nitsche, by Mrs. Louis Hoida, his guardian ad litem, 
intervened. Judgment for interveners against both plaintiff and defendant, and plain- 
tiff appeals, and defendant filed cross-assignment of errors. Affirmed. 

John A. Shelton, of Butte, for appellant. 

J. A. Poore, of Butte, for respondents. 

MattHews, J. Appeal by plaintiff from a judgment against both the plaintiff 
and defendant and in favor of the interveners and from an order, made after judg- 
ment, authorizing the guardian to compromise and settle the judgment in favor of 
the minor. ' ; 

The defendant association is a mutual benefit society, without capital stock, 
conducted for the benefit of members without profit, having a lodge system and 
ritualistic form of work; it is a foreign corporation duly licensed and authorized to 
do business in this state and has a subordinate council in Butte, known as “Pioneer 
Council No. 1050.” 3 ; 

In 1916 Lillian M. Nitsche became a member of the society and had issued to her 
a beneficiary certificate which named Emil F. Nitsche, her husband, as beneficiary and 
provided that the society would pay to the beneficiary the sum of $2,000 on the death 
of the member provided all requirements and conditions of the contract had been 
complied with. In 1922 Lillian M. Nitsche secured a second certificate in like amount 
and in which plaintiff was likewise named as beneficiary. These certificates made the 
constitution and by-laws of the society a part of the contract. 

Article 7, § 1, of the constitution declares that— _ , 

“The payment of death benefits shall be confined to wife, husband, * * * children 
* * * or a person or persons dependent upon the member,” and “in case a husband or 
wife is designated as beneficiary and subsequent thereto becomes divorced from the 
member such divorce shall render either of the parties ineligible as a beneficiary and 
shall annul the designation.” 

By-laws, section 8la: 
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“No payment shall be made upon any beneficiary certificate to any person who 
does not bear the required relationship at the time of the member’s death.” 

By-laws, section 120a: 

_ “No officer of this association nor any local council officer, or member thereof, 
is authorized to waive any of the provisions of the laws of this association which re- 
late to the contract between the member and the association. * * * Neither shall any 
knowledge or information obtained by or notice to any subordinate council or officer 
or member thereof, or by or to any other persons, be held or construed to be knowl- 
edge or notice to the National Council or the officers thereof, until said information 
or notice be given in writing to the National Secretary of the association.” 

And the contract itself provides that— 

_ “Neither the subordinate council or any officer thereof, or any officer of the 
society, has any power to waive any of the provisions or conditions relating to this 
contract.” 

Under the constitution and by-laws of the society, dues are payable monthly to 
the “financier” of the subordinate lodge, and during all of the time with which we 
are here concerned, the plaintiff was the “financier” of “Pioneer Council No. 1050.” 

Under an agreement with his wife, plaintiff paid all dues for the member to 
himself as such financier. On March 26, 1923, plaintiff secured an absolute decree 
of divorce from Lillian M. Nitsche, who thereafter removed to Chicago, where she 
died on November 3, 1923, leaving surviving her a daughter, Mrs. Hoida, and an 
infant son, Roland Nitsche. On November 26, 1923, plaintiff paid to himself as 
financier, and forwarded to the National Council, the monthly dues on the two 
policies. Prior to the receipt of these dues the society had been advised of the 
divorce as well as the death of Lillian M. Nitsche, by letter written by Mrs. Hoida on 
November 11 and received by the society on November 13, 1923. In this letter, 
after giving the date of the divorce which she stated had, in her opinion, “severed all 
relationship between her and him,” she advised the society that plaintiff had still kept 
the policy and kept up the premiums, and that, as a child of the member she would 
like to see if she could not “get the money to pay her expense.” 

The required proofs of death were forwarded to the National Secretary on 
November 26th and received on the 30th. They contain a certificate by Nitsche, as 
financier of Pioneer Council No. 1050, in which it is stated that “Emil F. Nitsche, 
* * * husband,” is the beneficiary, and an affidavit by plaintiff personally in which he 
swears that he is the surviving husband of the deceased member, and her beneficiary. 
The claims on both certificates were rejected by the National Council on the ground 
of misrepresentations in the applications “and upon other grounds,” and notice thereof 
sent to both Nitsche and Mrs. Hoida; and thereupon plaintiff commenced action by the 
filing of his complaint in which he set up the two certificates in separate causes of 
action, alleged compliance with all the conditions of the contract, death and proof of 
death, the contract for payment to him of the amount of the policy, and nonpayment. 

By answer, the defendant joined issue as to liability generally and set up several 
special defenses, among them that, under the contract, the constitution, and by-laws of 
the society, plaintiff was not entitled to payment by reason of the divorce from the 
insured. 

Replying, the plaintiff admitted all of the allegations of such affirmative defense 
and alleged that shortly after the decree of divorce was entered, the insured requested 
plaintiff to keep the policy and keep up the payments, and that plaintiff notified and 
informed the “defendant, its duly accredited officers and agents,” of the divorce, and 
inquired of them what effect it would have upon the policies and was advised that it 
would have none and to continue to pay the dues; that the dues were thereafter paid 
by plaintiff and accepted by defendant with full knowledge of the facts; and that de- 
fendant waived the condition and is estopped from asserting that the divorce barred 
plaintiff’s right of recovery. We cite 

The interveners set up the divorce and the provisions of the constitution and 
by-laws as a bar to plaintiff's right to recover under the contracts, and alleged that 
they, as children of the member, were entitled to the benefits. The issues joined be- 
tween them and the defendant are not material here, as the defendant is not now 
contesting the claims of the interveners. ; ; 

The cause was called for trial in March, 1926, and a jury impaneled, whereupon 
the defendant objected to the introduction of any evidence on the ground that plain- 
tiff was not entitled to recover on any theory under the pleadings. The objection was 
overruled. Plaintiff contented himself with formal proof of the allegations of his 
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complaint, without reference to the alleged waiver and estoppel. On cross-examination 
he stated that he had been a benefit member of the society since 1916 and an officer 
of the society and financier of the local lodge from 1919 to 1924; that as a member he 
received a copy of the constitution and by-laws and as such officer he continually had 
copies in his possession. He further stated that “in reality’ he was not the husband 
of Lillian M. Nitsche at the time of her death, saying: 

“I was divorced. I was not related to her in any way at the time of her death.” 

On redirect he stated that he would refer to the constitution and by-laws on 
matters coming up in the lodge, but otherwise he had not read them; that “I did 
not know anything about the clause in it with reference to divorce.” Plaintiff rested. 

Defendant moved for judgment of nonsuit upon the alleged insufficiency of 
the complaint and of the proof, and upon the ground that under the laws of this 
state, and under the constitution and by-laws of the society, payments of death benefits 
are confined to husband or wife or certain blood relatives, and that, as plaintiff ad- 
mitted in the pleadings, he was divorced from the member and at the time of her 
death was neither related to nor her husband, and that plaintiff, in the reply filed, 
sought to avoid this situation by allegations of an agreement between himself and 
the member, but introduced no evidence to support those allegations. The motion was 
denied, and thereupon the interveners introduced evidence on their behalf which in 
no wise aided the showing made by the plaintiff, but, on the contrary, contained state- 
ments to the effect that the association never advised plaintiff as to the effect the 
divorce would have on his rights or to continue making the payments, and that the 
association received no notice of the divorce until after the death of Mrs. Nitsche, or 
about November 13, 1923, and had no knowledge as to who paid the dues of the mem- 
ber. It was later shown that this testimony referred to the National Council, and 
that the officers at headquarters could not know what took place in the subordinate 
lodges. The witness the National Secretary testified, however, that his department 
was the proper one to handle such inquiries as were mentioned, and received none. 

At the close of the interveners’ case the defendant renewed its motion for non- 
suit against plaintiff, which motion was denied, and thereupon defendant announced 
that it would stand upon its motion as to the plaintiff and would introduce no evi- 
dence in the case as against him, but would permit the record as between the plaintiff 
and defendant to stand as made. It then moved the court to direct a verdict for the 
defendant and against the plaintiff, the motion being based on the same grounds as 
the motion for nonsuit, which motion was denied. The defendant then offered evi- 
dence with the preliminary statement that it was offered solely against the inter- 
veners, and that it would object to the plaintiff taking any further part in the trial, 
on which statement the court announced that it would reserve ruling, with leave to 
renew the motion later. This position was adhered to throughout the remainder of 
the trial, the defendant objecting to all testimony on the part of the plaintiff not directed 
to the testimony on the part of the interveners. 

Plaintiff was recalled in rebuttal, when the defendant renewed its objection, stat- 
ing that the plaintiff closed his case before the defendant offered any evidence and 
that defendant announced that it would, and did, stand upon its motion for nonsuit 
and motion for directed verdict and offered no evidence in refutation of plaintiff's 
case as made, and that there was now no evidence before the court for the plaintiff 
to rebut, and that any evidence now offered by plaintiff would not be rebuttal evidence 
in any sense of the word. The objection was overruled and the plaintiff permitted 
to testify that the handwriting on the application of Lillian M. Nitsche was that of 
James Skinner, district manager of the society at Butte. The witness was asked to 
state the duties of such an officer, and, on objection that the question did not call for 
the best evidence on the subject, as well as the former objection, the court stated to 
counsel for the defendant that he would be permitted to examine the witness on the 
subject without reference to his position taken, but counsel refused to recede from 
his position that any evidence from plaintiff on the subject was inadmissible. The 
witness stated that the district manager was “over” subordinate councils in Butte; 
that he solicited and took applications, had the right to revoke charters and install 
officers of subordinate councils. The witness then testified as to what took place be- 
tween Skinner and Lillian M. Nitsche at the time the application was made, and then 
testified to paying the dues under agreement with the member, and, over the objec- 
tion of defendant, he stated that he had a conversation with Skinner immediately 
after the divorce was granted, in which he asked Skinner: “What am I to do about 
those premiums? What do you think?” To which Skinner replied: “If I was you 
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I keep on paying; they have to pay you.” And that but for this statement made by 
Skinner, he would not have paid the premiums after the divorce. 

Skinner was called by defendant in rebuttal. of testimony on behalf of the inter- 
veners. After his examination was completed, the court called his attention to the 
statement made by plaintiff concerning the above conversation, whereupon the witness 
stated: “I did not have such a conversation.” 

At the close of all the testimony defendant renewed its motion for a directed 
verdict against plaintiff, which motion was overruled. The cause was submitted to 
the jury and a verdict returned in favor of the interveners and against both the 
plaintiff and the defendant, and judgment was duly entered thereon. 

Plaintiff has made numerous assignments of error which it is not necessary to 
set out; the questions raised and argued thereunder will sufficiently appear hereafter. 

The defendant, the only respondent here, has in effect made cross-assignments 
of error based on the court’s action in overruling its demurrer to the reply, in denying 
motion forced directed verdict, and in permitting the plaintiff to testify concerning 
the alleged acts constituting waiver and estoppel. The rulings complained of by the 
defendant are all set out in the record, with the objections and exceptions properly 
made and reserved. 

[1] 1. Counsel for plaintiff, in a reply brief filed, contend that the respondent in 
any case appealed cannot be heard on such matters, as “the appellant is the only one 
entitled to make assignments of error, and it is only the errors assigned by the ap- 

lant which should be considered.” In support of this contention, they cite a num- 

r of our cases decided prior to 1907. These cases state the correct rule in the 
absence of a statute authorizing cross-assignments of error. 4 C. J. 604. This 
authority was given in this state in 1907 by the enactment now appearing as section 
9751, Revised Codes of 1921. 

This section “requires [the Supreme Court] to review the errors made, not only 
against the appellant, but also those made in his favor, if they are made to appear 
in the record by bill of exceptions, and prohibits the reversal of the judgment upon 
any error complained of by the appellant, if, but for the error against the respondent, 
the result of the trial would have been the same.” In re Murphy’s Estate, 43 Mont. 
353, 116 P. 1004, Ann. Cas. 1912C, 380. 5 

[2] The question of the correctness of the rulings against the defendant society 
is, therefore, properly before us and, under the doctrine of compensatory error ap- 
plicable under the above section, even though we find that the court erred in the par- 
ticulars pointed out by the plaintiff, we cannot reverse the judgment if we further 
find from the record that “the same result would have been attained had such trial 
court not committed an error or erors against the respondent.” Section 9751. 

Conceding, then, that there is merit in certain of the assignments made by the 
plaintiff, did the court err in overruling the defendant’s demurrer to the reply alleging 
the agreement between the insured and the beneficiary, the statement and advice of 
officers of the society and the receipt of dues with full knowledge of the divorce, as 
constituting a waiver and estoppel; and in overruling the motions for nonsuit and 
directed verdict? In order to resolve these questions we must first determine the 
situation of the parties under the law and under the contract of insurance. 

2. Under the laws of this state, as well as under the constitution and by-laws of 
the defendant society, the payment of death benefits by such an association must be 
confined to “wife, husband, relative by blood,” etc., “and no beneficiary shall have or 
obtain any vested interest in the said benefit until the same has become: due and 
payable upon the death of the said member.” * * * Section 6311, Rev. Codes 1921. 

[3, 4] The certificate issued, with the original application, the report of the med- 
ical examination, and the constitution and by-laws of the society, constitute the con- 
tract between the society and its member (section 6313, Rev. Codes 1921; Kennedy 
v. Grand Fraternity, 36 Mont. 325, 92 P. 971, 25 L. R. A. [N. S.] 78; Osborne v. 
Superior Lodge, 69 Mont. 361, 222 P. 456), which could be modified only by a sub- 
sequent agreement in writing or executed oral agreement between the original parties 
thereto (Hurley v. Great Falls Baseball Ass’n, 59 Mont. 21, 195 P. 559; section 5067, 
Rev. Codes, 1921), while an attempted change by one party without the consent of 
the other constitutes spoliation, and the contract stands as originally made. (Smith 
v. Barnes, 51 Mont. 202, 149 P. 963, Ann. Cas. 1917D, 330). . 

{5] 3. Under the statutes and the constitution and by-laws of the society above 
referred to, the contract speaks in reference to the beneficiary as of the time of death 
of the insured; it differs materially from a policy in an “old line” insurance com- 
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pany. Attorney General v. Supreme Council, 206 Mass. 169, 92 N. E. 140; Order 
of Scottish Clans v. Reich, 90 Conn. 511, 97 A. 863; Mathieu v. Mathieu, 112 Md. 
625, 77 A. 112. Here by operation of “law, rather than by agreement of the parties, 
divorce terminates the inchoate right in expectancy of the beneficiary named in the 
contract, for thereafter such person is but a stranger and not within either of the 
classes declared eligible by law and by the contract, and annuls the designation of 
such person as a beneficiary as of the date of the divorce, and such person has no 
right under the contract at the time it calls for payment. Dahlin v. Knights, etc., 151 
Mich. 644, 115 N. W. 975; Johnson v. Grand Lodge, 91 Kan. 314, 137 P. 1190, 50 
L. R. A. (N. S.) 461; Sea v. Conrad, 155 Ky. 51, 159 S. W. 922, 47 L. R. A. (N. S.) 
1074, Ann. Cas. 1915C, 318. This effect is tersely and graphically defined in Order 
v. Koster, 55 Mo. App. 186, as follows: 

“On the death of H. A. Koster, the certificate, speaking for the first time, called 
for his wife and there was none to answer.” 

[6] It must be remembered that the person thus cut off from such expectancy 
could not thereafter be lawfully designated a beneficiary, for the law forbids pay- 
ment to one not within one of the classes mentioned; but the annulling of the desig- 
nation does not invalidate the insurance, although the policy may lapse for want of 
an eligible beneficiary, either substituted by the member or by the laws of the order. 
Order v. Koster, above. 

] There is no question of the lapsing of the policy here, as the court found 
that the children of the member were entitled to recover and the insurer is not now 
contesting their right, and it is held that the policy will not lapse for lack of a desig- 
nated beneficiary where there are persons eligible, but the payment will be held in 
trust for those who are eligible. Supreme Lodge v. Menkhausen, 106 Ill. App. 665; 
Id., 209 Ill. 277, 70 N. E. 567, 65 L. R. A. 508, ror Am. St. Rep. 239; Schmidt v. 
Northern, etc., Ass’n, 112 Iowa, 41, 83 N. W. 800, 51 L. R. A. 141, 84 Am. St. Rep. 
323; Chicago Guaranty Fund v. Wheeler, 79 Ill. App. 241; Caudell v. Woodward, 15 
Ky. Law, Rep. 63; Lister v. Lister, 73 Mo. App. 99; Schonfield v. Turner, 75 Tex. 
6 ie S. W. 626, 7 L. R. A. 189; Grand Lodge v. Connolly, 58 N. J. Eq. 180, 43 


The distinction between those cases wherein the insured by his acts or omissions 
gives the insurer an opportunity to declare the policy itself void and all rights of 
the insured thereunder forfeited, and thereafter by its conduct induces the insured to 
believe that his policy is still in force and to pay premiums or dues, which it there- 
after accepts, and cases such as this wherein the contract is not affected, the policy 
does not lapse and only the rights in expectancy of the beneficiary, who is not a party 
to the contract, must be borne in mind. 

In the first class of cases the equitable doctrine of waiver and estoppel applies; 
thus the insurer may, either expressly or by its conduct, and particularly by the ac- 
ceptance of dues with full knowledge of the default, waive the forfeiture or be 
estopped from asserting it, as, for example, where it issues a policy on a defective 
application (Golding v. Modern Woodmen, 213 Mo. App. 171, 250 S. W. 933), or 
where the insured has been delinquent in the payment of dues and they are thereafter 
accepted (Davis v. National Council, 196 Mo. App. 485, 196 N. W. 97; Sovereign 
Camp v. Ballard, 19 Ala. App. 411, 97 So. 895; Rantin v. Union, 105 Kan. 687, 185 
P. 729), or where the insured has violated an inhibition in the contract, as engaging 
in the liquor business (Supreme Tent v. Volkert, 25 Ind. App. 627, 57 N. E. 203). 

In the latter class of cases the doctrine that a forfeiture or a condition of for- 
feiture may be waived does not apply; the plaintiff in such an action is not seeking 
to avoid a forfeiture of his contract or the contract of the insured, but is seeking to 
substitute a new and different contract which is in contradiction of the terms of the 
original contract. McCoy v. Northwestern Mutual Relief Ass’n, 92 Wis. 577, 66 
N. W. 607, 47 L. R. A. 681. In the McCoy Case it is said: 

“To illustrate tht principle here laid down a policy of insurance against loss by 
fire cannot have ingrafted upon or added to it, by way of estoppel or waiver, pro- 
visions for insurance against loss by any other cause; and no more can a policy of 
life insurance, expressly limited to payment of a sum of money in the event of death 
from causes other than suicide or self-destruction, be broadened out by the applica- 
tion of the law of waiver or estoppel so as to cover the cause excluded under the 
contract.” 

[8] Here the attempt to vary the terms of the written contract by the application 
of the doctrine of waiver and estoppel not only violates the express provisions of 
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the contract, but seeks to substitute therefor a contract which is prohibited by law 
and which the insurer could not have executed in the first instance; accordingly, it is 
held in construing like contracts under statutes similar to our own, that, regardless 
of the agreement between the insured and the beneficiary named, the possession of the 
certificate and payment of dues by the beneficiary named, and the knowledge of the 
insurer, a divorced wife cannot recover on a mutual benefit insurance policy in the 
face of the law declaring her ineligible at the time of the death of the insured, if 
there are persons eligible to take. Schiller-Bund v. Knack, 184 Mich. 95, 150 N. W. 
337; Knights of Maccabees vy. Brown, 186 Mich. 284, 152 N. W. 1085; Quist v. 
Western Ass’n, 219 Mich. 406, 189 N. W. 49; Baggerly v. Supreme Tribe of Ben 
Hur (Ind. App. 1926), 153 N. E. 805; Kirkpatrick vy. Modern Woodmen, 103 IIl. 
App. 468; Farra v. Braman, 171 Ind. 529, 86 N. E. 843, so holding in principle. 

Counsel for plaintiff have cited Security Benefit Ass’n v. Verdery, 71 Colo. 150, 
204 P. 895, and Fordyce v. Modern Woodmen, 129 Wash. 364, 225 P. 434, in sup- 
port of their contention that there was a waiver and estoppel. But, owing to the 
dissimilarity in fact conditions, these cases are neither directly in point nor per- 
suasive. 

[9] 4. As to the acceptance of dues for the month in which the insured died, 
after notice of the divorce, it must be remembered that the divorce did not affect 
the validity of the contract, and that the insurer then had notice also that there were 
eligible persons asserting rights, and that such payment, by some one, was necessary 
to avoid a default independent of the divorce, and the insurer was justified in ac- 
cepting the dues for that purpose; it might well have assumed that the father was 
paying the dues for the benefit of his children, one of whom was of tender’ years. 

[10, 11] 5. It is alleged and here asserted that, as the claim was rejected on other 
grounds, the society is estopped from now contesting on the ground of the divorce; 
but the notice of rejection recited certain reasons therefor, and then notified both 
plaintiff and Mrs. Hoida that “for these reasons; among others, as said above, the 
claim was rejected.” The divorce would be no ground for rejection of the claim of 
Mrs. Hoida, and, as pointed out above, merely annulled the designation of plaintiff 
as a beneficiary; under the circumstances, the form of the notice did not bar the de- 
fense made. “An insurance company is not restricted in its defense, in an action on 
a policy, to the reasons assigned in its refusal to pay, if it does not appear that the 
plaintiff has been misled or influenced to his inquiry by the omission or failure to set 
forth other reasons.” Weston v. State Mutual Society, 234 Ill. 492, 84 N. E. 1073; 
5 a on Insurance (2d Ed.) § 3731; 19 Am. & Eng. Ency. Law, 106, and cases 
cited. 
[12] 6. Plaintiff contends that the judgment should be reversed for the reason 
that the interveners, not having made proof of death and for other reasons, were 
not entitled to recover. This is a matter which only the insurer could raise (Knights 
of Maccabees, above), and, as plaintiff could not recover in any event, he should not 
be heard to question the judgment in favor of his children, which the insurer is not 
now contesting. Disregarding all former rulings against defendant, it is apparent 
from the record and from the foregoing discussion that, at the close of all of the 
evidence, the court should have granted defendant’s motion for a directed verdict 
against the plaintiff, and but for this error committed against defendant, the judg- 
ment, as to the plaintiff, would have been the same as the judgment entered on the 
verdict. 

7. Under the circumstances it is immaterial as to whether or not the court prop- 
erly instructed the jury on the plaintiff’s theory of the case, and specifications of 
error as to instructions need not be considered. 

We have examined all of plaintiff’s specifications and find no prejudicial error in 
the record not compensated by the error committed in his favor. 

For the reasons stated, the judgment is affirmed. 

Affirmed. 

Callaway, C. J., and Myers, Stark, and Galen, JJ., concur. 
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LEVANDOSKI v. EQUITABLE LIFE INS. SOC. No. 2.) 
Court of Errors and Appeals of New Jersey. May 16, 1927. 
137 Atlantic Reporter 414. 

(Syllabus by the Court. 

INSURANCE—PROVISION THAT LIFE INSURANCE POLICY SHOULD 
NOT TAKE EFFECT UNTIL PAYMENT OF FIRST PREMIUM DURNG 
GOOD HEALTH HELD CONDITION PRECEDENT TO LIABILITY. 

A policy of life insurance, which contains this clause, “I hereby agree that the 
policy issued hereon shall not take effect until the first premium has been paid 
during my good health,” held, this is a condition precedent to the liability of the 
insurer. 

(For other cases, see Insurance, Dec. Dig. 136[4].) 

Appeal from Supreme Court. 

Action by Elizabeth Levandoski against the Equitable Life Insurance Society. 
From a judgment for defendant, plaintiff appeals. Affirmed. 

Lazarus, Brenner & Vickers, of Bayonne, for appellant. 

Collins & Corbin, and Robert J. Bain, all of Jersey City, for respondent. 

Biack, J. The suit in this case was instituted to recover $1,000, the amount of 
a life insurance policy dated February 14, 1922. The policy was issued on the 
life of Stanislaw Gurecki payable to his sister, the plaintiff, Elizabeth Levandoski, as 
beneficiary. Stanislaw Gurecki died June 27, 1922, of pulmonary tuberculosis. The 
trial resulted in the direction of a verdict for the defendant, on the ground that the 
undisputed evidence shows that the first premium on the policy was not paid during 
the good health of the insured. This is the sole ground of appeal alleged as error 
and the specific point involved for decision. The policy contained this clause: 

“T hereby agree that the policy issued hereon shall not take effect until the first 
premium has been paid during my good health.” 

As stated, the policy was dated February 14, 1922. Subsequently, it was de- 
livered and the first premium paid. Stanislaw Gurecki died June 27, 1922. On Feb- 
ruary 20, 1922, the record shows that he had “tubercular infection of the chest”; 
his death was caused by pulmonary tuberculosis; he died of “pulmonary tuberculosis” ; 
and the “first premium on the policy” was paid at a time when “he was suffering 
from pulmonary tuberculosis.’ The point involved under discussion has been de- 
cided, at least inferentially, by the Supreme Court and by this court, in the case 
of Prahm v. Prudential Ins. Co., 98 N. J. Law, 335, 120 A. 918; affirmed, 99 N. J. 
Law, 289, 122 A. 752. In that case, it was held the validity of the policy depends, 
not upon the knowledge of the insured and concealment by him with fraudulent in- 
tent, but upon the fact contained in the policy, as a condition precedent to its becoming 
binding on the company. This precise point was examined and considered by the 
Supreme Judicial Court of Massachusetts, in the case of Barker v. Metropolitan 
Life Ins. Co., 188 Mass., 542, 74 N. E. 945; that case held, in order to recover upon 
a contract, which is made on condition, it is necessary that the condition should have 
been compiled with; so in this case it is one of the conditions of the policy that it 
shall not take effect until the “first premium has been paid during my good health.” 
Until this condition has been complied with, the policy has no legal effect whatso- 
ever. The payment of the first premium during the good health of the insured is a 
condition precedent to the liability of the insurer. This point was also examined and 
considered by the New York Court of Appeals with a like result, in the case of 
Drilling v. New York Life Ins. Co., 234 N. Y., 234, 137, N. E. 314; Cooley, Briefs 
on the Law of Insurance, vol. 1, p. 469. To the same effect are the cases of McClave 
v. Mut. Reserve, etc., Ass’n, 55 N. J. Law, 187, 26 A. 78; Langstaff v. Metropolitan 
Life Ins. Co., 69 N. J. Law, 54, 54 A. 518. In the case of Barker v. Metropolitan 
Life Ins. Co., 188 Mass. 542, 74 N. E. 945, above cited, it is pointed out, that there 
is a vital distinction in the application of the law to those policies which contain a 
condition and the law applicable to answers to interrogatories in the application for 
= ‘ed oa the case of Metropolitan Life Ins. Co. v. Howle, 62 Ohio St. 204, 

6 N. E. 908. 

Finding no error in the record the judgment of the Supreme Court is affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Black, 

For reversal: None. 
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PARTON v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Special Term, Dutchess County. March 5, 1927. 
221 New York Supplement 610. 

1. INSURANCE—CLAUSE MAKING LIFE POLICY INCONTESTABLE 
AFTER TWO YEARS FROM ITS DATE, EXCEPT FOR NON-PAY- 
MENT OF PREMIUMS, HELD TO SURVIVE INSURED’S DEATH 
LAWS 1922, C. 275, § 1, AMENDING INSURANCE LAW, § 101, AS 
MENDED.) 

Where life insurance policy provided that policy, except for non-payment of 
premiums, should be incontestable after two years from the date of its issue, which 
provision did not comply with requirements of Laws 1922, c. 275, § 1, amending 
Insurance Law, §101, as amended, held, incontestability clause survived insured’s 
death within two-year period, and continued thereafter for benefit of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE—INSURANCE COMPANY, BY SECURING RELEASE OF 
ITS LIABILITY, DID NOT “CONTEST” POLICY, WITHIN INCON- 
TESTABLE CLAUSE. 

By securing release of its liability under life insurance policy, insurance company 

did not “contest” policy, within clause making policy incontestable after two years 

from date of its issuance, except for non-payment of premiums. 
(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE—INSURANCE COMPANY, IN OBTAINING RELEASE OF 
LIABILITY ON POLICY, ADOPTED METHODS EMPLOYED BY ITS 
AGENTS, EMPLOYEES, AND OTHERS. 

Insurance company, by obtaining release of its liability on life insurance policy 
after insured’s death, and accepting the results of efforts made for its benefit by 
its agents, employees, and others, adopted the methods employed to achieve results. 

(For other cases, see Insurance, Dec. Dig. § 94. 


4. INSURANCE——PLAINTIFF WAS ENTITLED TO SET ASIDE RE- 
LEASE OF LIFE INSURER WITHOUT RESTORATION, WHERE 
RESTORATION WAS IMPOSSIBLE. 

In an action to set aside a release of insurer, plaintiff was only required to restore 

what he received and could restore, especially when restoration was rendered im- 

possible by insurer’s wrongful conduct. 


(For other cases, see Insurance, Dec. Dig. § 603.) 


5. ACTION—EQUITY ADMINISTERS RELIEF DEMANDED BY EXIGEN- 
CIES AT CLOSE OF TRIAL. 
Equity will administer such relief as the exigencies of the case demand, at the 
close of the trial. 
(For other cases see Action, Dec. Dig. § 65.) 


Action by Ernest D. Parton against the Metropolitan Life Insurance Company. 
Judgment for plaintiff. 

John J. Finn, of Yonkers, for plaintiff. 

Guernsey & Guernsey, of Poughkeepsie (John E. Mack, of Poughkeepsie, of 
counsel), for defendant. 

MorscHAuser, J. By the allegations of the pleadings, the issues to be litigated 
are, first, the circumstances under which the release was obtained; and, second, the 
fraud or breach of warranty by the insured in connection with his application for 
the policy in question. The policy was dated and issued April 22, 1922. The insured 
died on February 12, 1923. The release was signed March 25, 1924. The action 
was commenced in November, 1926. The plaintiff seeks to have the release set aside. 

The incontestability clause in the policy survived the death of the insured. 
It continued in effect, after the death of the insured, for the benefit of the beneficiary. 
Mutual Life Insurance Co., of New York v. Murni Packing Co., 263 U. S. 167, 44 
S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Piasecki v. Metropolitan Life Insurance 
Co., 214 App. Div., 852, 211 N. Y. S. 931, affirmed 243 N. Y. 119, 154, N. E. 637; 
Dee v. Metropolitan Life Insurance Co., 219 App. Div. 790, 220 N. Y. S. 845. 
In the Dee Case, supra, the court said: 

“The incontestability ‘clause survived the death of the assured. * * * Com- 
pliance by defendant with the Insurance Law would have avoided the question. There 
was no proof of a contest.” 





Life] De Fazio v. Metropolitan Life Ins. Co. 291 


Insurance Law, § 101 (Laws 1922, c. 275, § 1), in effect March 27, 1922, when 
the policy herein was issued on April 22, 1922, reads as follows: 

_“2. A provision that the policy shall be incontestable after it has been in force 
during the lifetime of the insured for a period of two years from its date of issue 
except for non-payment of premiums. * * *” 

The policy herein contains the following: 

“The policy herein (and the application therefor) constitute the entire contract 
between the parties, and, except for non-payment of premiums, shall be incontestable 
after two years from the date of its issue.” 

[2] The defendant did not bring action upon the policy within two years from 
the date of the issuance and delivery of the policy. By securing the release there was 
no contest. Travelers’ Insurance Co. v. Snydecker, 127 Mics. Rep. 66, 215 N. Y. S. 
276; Northwestern Mutual Life Insurance Co. v. Pickering (C. é A.) 293 F. 496; 
Holleran v. Prudential Insurance Co. of America, 172 App. Div. 640, 159 N. Y. S. 
284. The defendant by its own acts and conduct allowed the period of two years 
to elapse and did not commence action on the policy. It could have commenced 
an action, but chose rather to plan for a release, and it succeeded in obtaining it. 

[3] In obtaining the release by defendant’s agents and employees, and others, 
and accepting the results of the efforts made for its benefit, it adopted the methods 
employed to achieve the results. Said the learned Judge Crane in Bloomquist v. 
Farson et al., 222 N. Y. 375, at page 381, 118 N. E. 855, 856: 

“Having accepted the results of his efforts, they are deemed to have adopted the 
methods employed to achieve the results”—citing Taylor v. Commercial Bank, 174 
N. Y. 181, 66 N. E. 726, 62 L. R. A. 783, 95 Am. St. Rep. 564. 

See, also Bedell v. Bedell, 37 Hun, 419. 

The proof herein warrants the setting aside of the release herein. It is clear 
that the defendant schemed for a release and obtained it. Whelan v. Whelan, 3 
Cow, 537; Berry v. American Central Ins. Co. of St. Louis, 132 N. Y. 49, 30 N. E. 
254, 28 Am. St. Rep. 548; Hudson v. Glens Falls Ins. Co., 218 N. Y. 133, 138, 112, 
N. E. 728, L. R. A. 1917A, 482. The Berry Case has been frequently cited with 
approval since it was decided many years ago. 

[4] Except as to the amount paid for return premiums, the circumstances herein 
make it impossible to restore, and therefore it is unnecessary. 9 C. J. 1209, par 95. 
And especially is this so when restoration is rendered impossible by the wrongful 
acts and conduct of the defendant. Masson v. Bovet, 1 Denio, 69-74, 43 Am. Dec. 
651. See Mr. Justice Tompkins’ opinion in Ring v. Ring, 55 Misc. Rep. 420, 105 
N. Y. S. 498, affirmed 127 App. Div. 411, 111 N. Y. S. 713, Id., 199 N. Y. 574, 93 
N. E. 1130; Hammond v. Pennock, 61 N. Y. 145-155. The plaintiff is only required 
to restore whatever he has received and can restore, and that is tht $29.10. 

[5] Equity will administer such relief as the exigencies of the case demand at 
the close of the trial. Lightfoot v. Davis, 198 N. Y. 261-273, 91 N. E. 582, 2% 
L. R. A. (N. S.) 119, 139 Am. St. Rep. 817, 19 Ann. Cas. 747. 

I find for the plaintiff, with costs. Findings may be presented. 


DE FAZIO v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Term, First Department. May 11, 1927. 
222 New York Supplement 60. 

INSURANCE—REPRESENTATION THAT INSURED HAD NOT BEEN 

UNDER CARE OF PHYSICIAN WAS NOT AS MATTER OF LAW 

FALSE BECAUSE SHE HAD CONSULTED PHYSICIANS. 

Representation in application for life insurance policy that applicant had not 
been under the care of a physician for five years prior to date of application was 
not shown to be false, so as to avoid insurer’s liability on policy, by proof that a 
physician had called once and told plaintiff to give insured a hot drink for a cold, 
and that another physician not admitted to practice in the state merely “advised” 
insured two or three years before she died, and direction of verdict for insurer 
was therefore error. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Municipal Court, Borough of Manhattan, Fourth District. 

Action by Angelina De Fazio against the Metropolitan Life Insurance Company. 
From a judgment on a verdict directed for defendant, plaintiff appeals. Reversed, 
and judgment directed for plaintiff. 

This action was brought to recover the sum of $500 as the proceeds of a policy 
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of insurance issued by the defendant on the life of one Ida De Fazio. The defendant 
in its answer sets up the defenses that insured made certain material misrepresenta- 
tions, in that she represented that she had not been under the care of any physician 
for five years prior to the date of her application for insurance. 

Argued April term, 1927, before Bijur, Delehanty, and Crain, JJ. 

Gettinger, Schwartzwald & Gettinger, of New York City (Milton M. Gettinger, 
of New York City, of counsel), for appellant. 

Edward M. Grout and Paul Grout, both of New York City (Charles B. La 
Voe, of New York City, of counsel), for respondent. 

Per CurtaM. The representation in this case is, not that the assured had not 
consulted or been treated by any physician within five years of the application (Saad 
v. New York Life Ins. Co., 201 App. Div. 544, 194 N. Y. S. 445, affirmed 235 N. Y. 
550, 139 N. E. 730), but that she had not been “under the care” of a physician during 
that period. It was not shown that the assured was under the care of Dr. Klein, the 
only physician licensed to practice medicine in New York called by the defendant, 
because the definite testimony in the case with respect to treatment by that doctor is 
that he merely called once and told the plaintiff to give the assured a hot drink for 
a cold, and the testimony of the Italian physician, not admitted to practice medicine 
in this state, is that he merely “advised” her two or three years before she died. 
It follows that the direction of a verdict for the defendant was error. 


Judgment reversed, with $30 costs, and judgment directed for the amount de- 
manded in the complaint, with interest and costs. 


SPROAT v. TRAVELERS’ INS. CO. et al. 
Supreme Court of Pennsylvania. April 11, 1927. 
137 Atlantic Reporter 621. 

1. INSURANCE—WHERE INSURED, THOUGH ABLE TO TRANSACT 
BUSINESS, MERELY SIGNED BLANKS FOR CHANGE OF BENE- 
FICIARY, WITHOUT FILLING THEM IN OR FORWARDING THEM, 
CHANGE OF BENEFICIARY, REQUIRED BY POLICY TO BE MADE 
BY WRITTEN NOTICE, WAS INEFFECTIVE. 

Though insured, having made both wife and brother beneficiaries, expressed desire 
to make wife sole beneficiary, action in merely signing blank applications sent him 
returning them to company, or requesting noting of transfer, held insufficient to effect 
change of beneficiary, where policy required written notice and company’s indorse- 
ment on policy, and where insured was capable of doing business for six months after 
receipt of blanks. 

(For other cases, see Insurance Dec. Dig. § 587). 

3. INSURANCE—INSURED COULD DESIGNATE WIFE OR BROTHER, 
OR BOTH, AS BENEFICIARIES. 

Insured had right to designate either wife or brother, or both, as beneficiaries; 
reasons for so doing not being controlling. , 

(For other cases, see Insurance Dec. Dig. § 585[1].) 

4. INSURANCE—INSURANCE COMPANY MAY STIPULATE REQUIRE- 
MENTS FOR CHANGE OF BENEFICIARY. 

Insurance company has right to stipulate manner in which beneficiary under life 
policy may be changed. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


5. INSURANCE—MODE PRESCRIBED BY POLICY FOR CHANGE OF 
BENEFICIARY MUST BE FOLLOWED, UNLESS INSURED HAS 
MADE EVERY REASONABLE EFFORT TO EFFECT CHANGE. 

In order to effect change of beneficiary under life policy, mode prescribed by 
policy must be complitd with, except that, where policyholder has made every reason- 
able effort to effect change, change will be considered to have been made; mere 
unexecuted intention to change beneficiary being insufficient. 

(For othr cases, see Insurance Dec. Dig. § 587.) 

Appeal from Court of Common Pleas, Cambria County; Samuel Lemmon Reed, 
President Judge, Specially Presiding. 

Action by Florence S. Sproat against the Travelers’ Insurance Company, in which 
Robert Lee Sproat intervened. After a verdict for plaintiff, judgment was entered 
for defendant nothwithstanding the verdict, and plaintiff appeals. Affirmed. 
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Argued before Moschzisker, C. J., and Frazer, Walling, Kephart, Sadler, and 
Schaffer, JJ. 

Ee Earl Ogle, Jr., of Johnstown, and Joseph Levy, of Somerset, for appellant. 

Percy Allen Rose, 0 Johnstown, for appellees. 

Wattinc, J. In 1909 the defendant company issued a $10,000 policy on the 
life of Robert Lee Sproat, naming his legal representatives as beneficiaries. As to 
change thereof the policy states: 

“Provided this contract is not assigned, the insured may at any time and from time 
to time during its continuance change the beneficiary, to take effect only when such 
change and the written consent of the company thereto are indorsed upon the con- 
tract at the home office of the company, or attached thereto, whereupon all rights 
of the former beneficiary shall cease.” 

As therein authorized, the insured in March, 1923, had his wife, Florence S. 
Sproat, and his brother, William B. Sproat named as equal beneficiaries. The insured 
died February 21, 1924, and this contest arose because the wife (later widow) claimed 
the entire $10,000 by virtue of an alleged further change of beneficiary to that effect. 
The insurance company expressed a willingness to pay the $10,000, and, on the bring- 
ing of this suit, the brother was allowed to intervene as a defendant. By agree- 
ment $5,000 was paid the widow, and the balance $5,000 paid the prothonotary to 
abide the event of the suit. The case was submitted to the jury who found for the 
plaintiff, Mrs. Sproat; but later the trial court entered judgment for the defendant 
n. 0. v. Therefrom the former brought this appeal. 

[1-3] On August 13, 1923, the insured wrote the defendant company expressing 
a desire for a change so his wife might be made sole beneficiary and asking for 
blank applications for that purpose, which were promptly supplied him. Except as 
hereinafter stated, the matter was not again brought to the company’s attention, and 
no record was made by it of the proposed change. In the fall of 1923 an agent of 
the company called upon the insured, saw the blanks above mentioned, and discussed 
the question of the proposed change of beneficiary, but nothing was done. The 
insured said his policy was mislaid, and the agent asked him to forward the executed 
blanks, stating the loss of the policy and a request for a copy thereof, which would 
be sent him. The agent was a witness for plaintiff, and, according to his testimony, 
the insured at that time was in doubt as to changing the beneficiary. That statement 
was brought out on cross-examination, and, as he failed to state what the insured 
said, it was not entitled to weight. Hartranft’s Estate, 153 Pa. 530, 26 A. 104, 34 
Am. St. Rep. 717; Given v. Albert, 5 Watts & S. 333. In any event, the insured 
never forwarded the blanks or asked for a copy of his policy, and after his death, 
the former were found among his papers, signed, but not filled out. Plaintiff tes- 
tified that both she and her husband made diligent, but vain, search for the policy. 
She also testified that on or about August 10, 1923, her husband paid his brother an 
indebtedness, which she claimed had caused him to be named as a beneficiary. This 
was denied by the brother, as intervening defendant, who testified that aside from the 
suggested payment, the insured still owed him a sum larger than the entire policy. 
The insured had the right, however, to designate either his wife or brother or both 
as beneficiaries, and his reasons for so doing were not controlling. 

[4, 5] The insurance company also had the right to stipulate the manner in 
which the beneficiary could be changed. “Policies authorizing a change of beneficiary 
usually specify the mode of affecting the change, as by filing a written notice or 
request, accompanied by the policy, at the home office of the company, and the indorse- 
ment of the change on the policy by the company. In order to affect a change of 
beneficiary, the mode prescribed by the policy must be followed, it being held in some 
cases that a substantial compliance is necessary and in others that a strict com- 
pliance is required. A mere unexecuted intention to change the beneficiary is not 
sufficient.” 37 C. J. 584. See also, Bell v. Police Beneficiary Ass’n, 270 Pa. 407, 
113 A. 417; Masonic Mut. Ass’n v. > 154 Pa. 107, 26 A. 255; Vollman’s Appeal, 
92 Pa. 50; Herrod v. Kimbrough, 83 Pa. Super. St. 238; Kress v. Kress, 75 Pa. 
Super Ct. 404; Freund v. Freund, 218 Ill. “199, 05 N. E. 925, 109 Am. St. Rep. 283. 

The exception to the rule above stated is that where the policyholder has made 
every reasonable effort to effect a change of beneficiary, it will be given effect. As 
stated by Judge Sern. speaking for the Superior Court in Gannon vy. Gannon, 
88 Pa. Super Ct. 2 

“There is clas authority for the rule of law that the courts will give effect 
to the intention of the insured to change the beneficiary by holding that the change 
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has been accomplished where he has done all he could to comply with the provisions 
of the policy.” 

—and see 4 Cooley’s Briefs on the Law of Insurance, p. 3769. Plaintiff’s claim is 
founded on the exception just stated, for there is no suggestion that there was 
indorsed upon the contract at the home office of the company, or elsewhere, or at- 
tached thereto, its consent to the alleged change. The fatal defect in her case is 
an entire lack of evidence that the insured did all he reasonably could to effect the 
change of beneficiary. He could have filled up the blank applications and returned 
them to the company. He could have written the company, requesting a copy of 
his policy, which the agent informed him he could secure. He also could have 
requested the noting of the transfer on the records at the home office; but he did 
none of these things. He was alive and capable of doing business for six months 
after receiving’ the blanks, and that he took no step during that time to complete 
the change rendered imperative the conclusion of the trial court that he had not 
done all he reasonably could to complete the transfer. He had made one change 
of beneficiary, and knew what was necessary. Furthermore, his letter of August 13, 
1923, could not effect a change of beneficiary. Kress v. Kress, supra; Herrod v. Kim- 
brough, supra. This he knew, for he asked for blanks to enable him to take the 
necessary steps for that purpose. So long as he retained the blanks, the change of 
beneficiary was not accomplished by merely placing his name upon them. Jinks 
v. Banner Lodge, 139 Pa. 414, 21 A. 4. See, also, French v. Provident Savings Life 
Assur. Society, 205 Mass. 424, 91 N. E. 577. Furthermore, when found among his 
papers, the blanks did not refer to any particular policy. Whatever may have been 
in the insured’s mind, there is nothing in this record to sustain the change of beneficiary 
contended for by appellant. 


The judgment is affirmed. 


ASKINS v. COLUMBIAN NAT. LIFE INS. CO. (No. 12203.) 
Supreme Court of South Carolina. May 6, 1927. 
138 Southeastern Reporter 177. 
1. INSURANCE—EVIDENCE HELD TO AUTHORIZE RECOVERY ON THE 

LIFE POLICY CLAIMED TO HAVE LAPSED. 

In action on life policy, where defense was that insured had failed to pay full 
premium note when due and had given note for a part thereof which was not paid 
when due, and that policy thereupon lapsed, evidence held to support finding that 
plaintiff was entitled to recover face of policy less amount of loan thereon and less 
amount of note given for part of premium. 

(For other cases, see Insurance, Dec. Dig. §665 [3].) 

Cothran, J., dissenting. 

Jud Appeal from Common Pleas Circuit Court of Darlington County; E. C. Dennis, 
udge. 

Action by Lillie M. Askins against the Columbian National Life Insurance Com- 
pany. Decree for plaintiff, and defendant appeals. Affirmed. 

The report of Probate Judge McInnes was as follows: 

“This. is an action by the plaintiff against the defendant upon a $1,000 policy of 
insurance. This.cause was docketed for trial on calendar 1, and before trial, through 
an agreement of counsel, it was referred to me to take "the testimony and report 
my conclusions of law and fact. Some of the testimony was taken de bene esse and 
the balance was taken by me. All of the testimony is handed up herewith as a 
part of this report. 

“On the 24th day of July, 1912, the defendant issued a policy of insurance upon 
the life of Samuel E. Askins and agreed to pay the said Samuel E. Askins on the 
24th day of July, 1932, if he was then living, or to his wife, Lillie M. Askins, if 
he should die in the meantime, the sum of $1,000. Mr. Askins paid the premiums 
promptly for nine years. He was unable to pay the premium of $47, 59 which fell due 
on July 24, 1921, and before said premium was due he wrote the company informing 
them that he would not have the money to pay it and seeking a way to extend the 
time for payment. In reply to this letter, the general agent of the company wrote 
Mr. Askins that he would have until August 24, to pay the premium, and that at 
that date he could pay $12.09 cash and sign a note for the $36 balance. Mr. 
Askins, in reply to this letter wrote that he had the $12.09 cash, but did not know 
whether he could pay the $36 when it became due, as he anticipated that he might be 





Life] Askins v. Columbian Nat. Life Ins. Co. 295 


unable to raise that amount of money when it should become due. In reply, the 
general agent wrote him as follows: 

“*Please send us the $12.09 and sign the note for $36, and when the note comes 
due you can pay $12 more and renew the note for $24, for three months more, and 
when the $24 comes due you can pay $12 and renew the note for three months for 
$12 more. In other words, you will be paying the premium quarterly. There will be 
no doubt but what we can arrange to your entire satisfaction the payment of the 
note when it comes due.’ 

“In accordance with this negotiation, the $12.09 in cash was paid and a premium 
note for $36 was given, dated July 25, 1921, and payable three months after date. 
This note contained a provision that it should be a lien upon the policy in the event 
of the death of Askins, and that, if it should not be paid when due, without grace, 
the policy became void and the insurance should terminate. Samuel E. Askins died 
November 15, 1921. : Askins and his wife had in 1920 borrowed on this policy the 
sum of $332.77, which is an admitted indebtedness against the policy. 

“On October 25, 1921, the net cash value of the policy as diminished by said 
indebtedness was $7.66, and upon the note not being paid this was applied to the pur- 
chase of paid-up insurance which amounted to $11, and defendant has tendered this 
amount to plaintiff, and it has been refused. 

“The policy contains the following provision: 

“Thirty-one days’ grace is allowed for the payment of all premiums after the 
Ist, during which period the policy remains in full force. Upon default in payment 
of any premium or note given therefor, this policy shall lapse, and the company’s only 
liability shall be such, if any, as is hereinafter provided.’ 

“Incorporated in the policy also is the following: ‘Premiums may be paid ann. 
$47.59, semi ann. $24.75 and quar. $12.61, 

“Reading these provisions in connection with the letter of the general agent 
quoted above it seems to me that this amounts to a change in the contract as to 
the payment of premiums and changes the premium from being paid annually to 
quarterly. The letter of the general agent, after setting out the amounts of quarterly 
payments, contains these words: ‘In other words, you will be paying the premium 
quarterly. 

“This letter is written on the letter head of the plaintiff and signed by their 
general agent, and it is clear that Askins acted on this letter in arranging for the 
payment of the premiums. It seems to me that this letter, taken in connection with 
the statement in the policy as to the method of premium payments, constitutes a 
contract between Askins and the company so that the premiums might thereafter be 
paid quarterly. The mind of the general agent, acting for the company, and of 
Askins, acting for himself, clearly met on this point and I therefore find that Askins 
had the privilege of paying the premiums quarterly. This being the case, it is clear 
that the 3l-day period of grace should attach to the payment of each quarterly pay- 
ment and would therefore hold this policy in force and effect until November 25, 
oem Askins having died November 15, 1921, I find that the policy was still in 
effect. 

“‘The rule is settled that, in case of ambiguity, that construction of the policy 
will be adopted which is most favorable to the insured. The language employed is 
that of the company, and it is consistent with both reason and justice that any fair 
doubt as to the meaning of its own words sho be resolved against it. First Nat. 
Bank v. Hartford F. Ins. Co., 95 U. S. 673, 678, 679, 24 L. Ed. 563, ee Thompson 
v. Phenix Ins. Co., 136 U. S. 287, 297, 10 S. Ct. 1019, 34 L. Ed. 408, 4 13; Imperial 
F, Ins. Co. v. Coos County, 151 ws. 452, 462, 14 S. Ct. 379, 38 L. Ed. 231, 235.’ 
Mr. Justice Sutherland in Mutual Life Ins. Co. v. Packing Co., 263 U. S. 167, a4 
S. Ct. 90, 68, L. Ed. 235, 31 A. L. R. 102. 

“I therefore recommend that the plaintiff, Lillie M. Askins, have judgment against 
the defendant, the Columbian National Life Insurance Company, for the sum of 
$1,000, with interest from November 15, 1921, less the sum of 332. 77, the amount 
of the loan, with interest at 5 per cent. from August 15, 1920, and less the sum 
of $36, which was the balance due on the premiums for the last year that the policy 
was in force.” 

The decree of Circuit Judge Dennis here follows: 

“This is an action on a life insurance policy, and by agreement was referred to 
the master to take testimony and report his conclusions of law and fact. This case 
comes before me upon exceptions to the master’s report. 
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“The defendant issued a policy of $1,000 on the life of Samuel E. Askins July 
24, 1912, and the premiums in full were paid up to July 24, 1921. On or about that 
date, S. E. Askins took up with the insurance company the matter of settlement of 
premium on this policy, and, pursuant to certain correspondence, Askins paid $12.09 
and executed a note for $36, payable three months from date. When this note became 
due, it was not paid, and no effort was made by the defendant to collect the note. 
It does not appear that the note was sent through the bank for collection or that 
Askins was notified that the note was due. This note contained a stipulation that, 
upon failure to pay same when due, said policy should become void and the insurance 
terminate. This note became due on October 25, 1921, and S. E. Askins died on 
November 15, 1921. The defendant claims that the insurance became void because 
the note due October 25, 1921, was not paid when due. 

“After hearing argument of counsel, it is ordered and adjudged that the excep- 
tions to the report of the judge of probate be, and they are hereby, overruled, and 
the report of the master is confirmed. 

“The evidence shows that on July 19, 1921, Askins wrote to the company, or its 
general agent, with reference to this policy of insurance, stating that he did not 
have money to pay the premium about due, and asking the general agent to get what 
he could for him on the policy. In reply to this letter, the general agent wrote 
Mr. Askins on July 21, 1921, advising Asking that he had until August 24, 1921, to 
pay the premium of $48.09, and stating further that he could then pay $12.09 cash 
and sign the inclosed note for $36. On July 29, 1921, Askins wrote to the general 
agent that he had received the note, that he had the $12.09 to make the cash payment, 
but that he might not have the $36 to pay when the note became due, and asked to 
hear further. The general agent then wrote Askins, acknowledging receipt of that 
letter, asking him to send the $12.09, to sign the note for $36, and that when the 
note came due he could make a payment and renew, setting forth the payments and 
the renewals, and stating that he would be paying the premium quarterly. The 
last sentence in that letter states, “There will be no doubt but what we can arrange 
to your entire satisfaction the payment of the note when it comes due.’ Askins 
signed the note and sent in the cash payment. When the note came due, he was not 
notified. His attention was not called to the matter, and the company absolutely 
failed to do anything to make good their promise as contained in the last sentence of 
this letter. If they could not waive that stipulation in advance, it seems to me 
that the company is estopped from claiming forfeiture. In construing the note and 
the terms it contained, it is necessary to take into consideration the correspondence 
which shows that the company had advance notice that Askins might not be able to 
pay the note and that they induced him to sign the note by their promise to arrange 
the matter of payment when the note came due. It would be unfair in the highest 
degree to permit this defendant to obtain such a note under such circumstances and 
then try to get out of their obligation by claiming forfeiture. 

“It is further ordered that the plaintiff have judgment against the defendant for 
the sum of $1,000, with interest from November 15, 1921, at the legal rate, less the 
sum of $332.77, the amount of the loan, with interest thereon at 5 per cent. from 
August 16, 1920, and less the further sum of $36, interest thereon from July 25, 
1921, at 6 per cent., and it is further adjudged that the plaintiff recover the costs 
of the action.” 

Dargan & Paulling, of Darlington, for appellant. 

Miller & Lawson, of Hartsville, for respondent. 

Warts, C. J. This action was commenced on or about the Ist day of May, 1922, 
to recover $1,000, which the plaintiff alleges the defendant owes her, as beneficiary 
under a policy issued by the defendant on the 24th day of July, 1912, to her husband, 
Samuel E. Askins, who died on November 15, 1921. The defendant admits the 
issuance of the policy, the death of the insured, and that the plaintiff, his beneficiary, 
filed proofs of his death and demanded the payment of $1,000 and that payment thereof 
was refused; but alleges that the plaintiff and the insured obtained from the defendant 
an advance or loan upon the said policy of insurance which has not been repaid, 
and that the insured failed to pay the full premium due July 24th, 1921, but paid 
a part thereof in cash and gave the defendant his promissory note for the balance 
payable on October 25, 1921, and that said note was not paid when due, and that 
thereupon, in accordance with the terms of said policy of insurance and the said 
note, the policy lapsed and became effective automatically for paid-up insurance in 
the sum of $11, which was tendered to the plaintiff and refused by her, and that the 
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defendant is and has been at all times ready and willing to pay the said sum of $11, 
which is the full amount and only amount in which the defendant is indebted to her. 

By agreement of counsel the case was referrtd to Julius S. McInnes, Esq., judge 
of probate of Darlington county, acting as master, “to take testimony and report 
the same, together with his conclusions of law and fact, with leave to report any 
special matter.” 

The judge of probate found that the plaintiff was entitled to recover $1,000, the 
face of the policy, with interest from November 15, 1921, less the sum of $332. 77, 
the amount of the aforesaid loan, with interest thereon at 5 per cent. from August 
15, 1920, and less the sum of $36, which was the amount of the note given for a part 
of the premium that was due on July 24, 1921. 

The case was heard by Hon. E. C. Dennis, judge of the Fourth circuit, on de- 
fendant’s exceptions to the judge of probate’s report. On February 23, 1925, he filed 
a decree or order overruling the defendant’s exceptions to the judge of probate’s 
report and confirming said report, and this appeal is taken from said decree . 

Both at the hearing before the master and before the circuit judge, the respondent 
took the position that under the grace clause of the policy the insurer had no right 
to insist upon forfeiture, because no note had been given for the premium, but for 
only a part thereof, and, in consequence, the forfeiture clause had no application; 
it being admitted that a fourth of the premium was paid in cash. 

The appellant challenges the correctness of Judge Dennis’ decree by five exceptions. 

[1, 2] This is a law case, and the circuit judge’s decree must be affirmed if there 
is any. evidence to support his findings; there is ample evidence to support his findings, 
and, under his findings of fact and his application of the law to the facts as found 
by him, we see no error. 

The exceptions are — and judgment affirmed. 

Blease and Stabler, JJ., and Ramage, A. A. J. We agree with Mr. Justice 
Watts that the judgment in this case should be aftirmed. The findings of fact by 
the judge of probate, acting master, concurred in by the circuit judge, are amply 
supported by the evidence adduced in ‘the case. Let the report of the judge of probate 
and the decree of the circuit, judge be reported. 

Cothran, J. (dissenting). From the admitted facts in this case, only questions 
of law being involved, I think that the defendant should have prevailed, and there- 
fore dissent from the conclusions reached by Mr. Justice Watts. His opinion appears 
to be based largely, if not entirely, upon the concurrent findings of the master and the 
circuit judge upon questions of fact, omitting all discussions of the law of the 
case. As I view the matter, the facts are not at all in dispute; the real issue is upon 
the application of the correct principles of law to these admitted facts. 

he action is based upon a policy of life insurance issued to Samuel E. Askins, 
on July 24, 1912, for $1,000; the beneficiary being the plaintiff, Lillie M. Askins, his 
wife. The annual premium upon the policy was $48.09, which the insured paid 
promptly up to July 24, 1921, a period of nine years. (In passing it may be re- 
marked that the length of time in which the insured may have kept his policy alive is 
a negligible element in the controversy, for the reason that during that period he 
has been compensated for the premiums paid by the protection which in the mean- 
time he has received.) 

On August 16, 1920, Mr. Askins and his wife Lillie M. Askins, borrowed from 
the appellant $332.77, which they acknowledge in writing as an indebtedness against 
the said policy and in consideration thereof assigned to the appellant, as security for 
said debt, all their right, title, and interest in and to the said policy, and agreed to 
pay interest upon said loan, including any increase thereof, at the rate of 5 per cent. 
oo annum, a annually in advance after July 24, 1921, to which date interest 

ad been pai 
On July 19, 1921, five days before the premium of July 24th fell due, Askins 
wrote to the general agent of the company as follows: 

“Please get me what you can on my policy, as I haven’t got the money to pay 
my premium that is now about due. If you will attend to it for me at once, I will 
appreciate it very much.” 

On July 21, 1921, the general agent replied to this letter of July 19th, as follows: 

“Replying to your’s of the 19th, beg to advise that you have until August 24th to 
pay this premium of $48.09. You can then pay $12.09 cash and sign the inclosed 
note for $36.” 


On July 29, 1921, Askins replied to this letter of July 21st, as follows: 





298 - The Insurance Law Journal, Vol. 69 [Aug., 1927 


“Your favor of July 21 received with note to sign for $36 and cash $12.09. I 
have the $12.09 to send; as for the note, | might have the $3b at the end ot 60 days 
or | might not. ‘there is kind of a money panic down here in Hartsville. I was 
under the impression that I could borrow some more on my policy for a longer time. 
However let me know what I will have to do.” 
on Un August 1, 1921, the general agent replied to this letter of July 29th, as 

ollows : 

“We have your favor of the 29th and note what you say regarding the payment 
of premium and note for sixty days. 

“Please send us the $12.09 and sign the note for $36, and when the note comes 
due you can pay $i2 more and renew the note for $24 for three months more and 
when the $24 comes due you can pay $12 and renew the note for three months for 
$12 more. Jn other words, you will be paying the premium quarterly. There will 
be no doubt but what we can arrange to your entire satisfaction the payment of the 
note when it comes due.” 

‘Thereafter Askins remitted in cash the $12.09, referred to in the general agent’s 
letter of July 21st, and forwarded with the cash his note for $36, of which the fol- 
lowing is a copy: 

“30845. 


“$36.00 July 25th, 1921. 

“Three months after date for value received, I promise to pay to the Columbia 
National Life Insurance Company, or order thirty-six dollars with interest from date 
at 6% per annum, at the office of said company at Maxton, N. C., being balance the 
premium due July 24, 1921 on policy No. 30845 issued by said company. 

‘This note shall be a lien upon the policy in event of my death before it is paid 
and is given with the full knowledge and intent on my part that if it is not paid 
when due, without grace, said policy shall, Without further notice become void and 
the —— thereunder terminate as of the date to which premiums have been paid 
in cash.” 

The insured did not meet the note for $36, due on October 25, 1921, and the 
record does not disclose any communication between him and the company in the 
meantime. The insured died in November 15, 1921, and this action was instituted, 
after proofs of death and refusal by the company to pay more than the paid-up in- 
surance, $11, on May 1, 1922. 

The complaint was in the usual form. The defendant answered, admitting the 
issuance of the policy, the death of the insured, the proofs of death, the demand for 
and refusal of payment, set up the loan of $332.77 on August 16, 1920, and claimed 
that, by reason of the provisions in the policy and in the note of July 25, 1921, for 
a part of the premium then due, the nonpayment of the said note at its maturity, 
October 25, 1921, caused the policy to lapse and become effective automatically for 
paid-up insurance in the sum of $11, which was rendered to and refused by plaintiff. 

On August 19, 1921, the insured remitted to the company his check for $12.09 
with the note for $36. 

On August 23, 1921, the company transmitted to the insured a statement showing 
that the annual premium of $48.09, due July 24, 1921, had been settled by the pay- 
ment of $12.09 cash and the delivery of the note for $36 due October 25, 1921. 

By consent the case was referred to J. S. McInnes, Esq., probate judge, as 
master, to hear and determine all issues of law and fact. He reported in favor of 
the plaintiff, taking the position that the letter of the general agent, dated August 1, 
1921, in which he proposed that the insured should pay $12.09 cash and give his note 
for $36 for 60 (90?) days, with the option to renew it for $24 for 90 days upon 
payment of $12 and for 90 days more upon a like payment, constituted a change in 
the original contract for annual payments of premium, making the premium there- 
after payable quarterly, that by that arrangement the quarterly payment of $12 in- 
cluded in the note for $36 became due on October 25th, and that, as the insured died 
within 31 days of grace thereafter, the policy was in force at the time of his death. 

Upon exceptions to this report, his honor, Judge Dennis, confirmed the report and 
rendered judgment in favor of the plaintiff for $1,000, with interest at 7 per cent. 
from November 15, 1921, less the amount of the policy loan $332.77, with interest at 
5 per cent. from August 16, 1920, and the note $36, with interest at 6 per cent. from 
July 25, 1921. From this order and judgment the defendant has appealed. 

It presents a singular situation when the counsel for the plaintiff disagrees with 
the conclusion of the master in his favor, and stoutly maintains that there was no 
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= new agreement and that the insured was acting under the terms of his policy. 
© says: 

“The appellant seeks to take the position that the master and the circuit judge 
reached the conclusion that there was a new contract made between the parties in 
the negotiations with reference to the payment of $12.09 and the execution of the 
note for $36. This position is clearly a mssapprehension.” 

From a reading of the master’s report, 1 cannot see that he based his conclusion 
upon any other ground than that a new contract had been made, changing the pay- 
ments of premiums from annually to quarterly: 

“Reading these provisions in connection with the letter of the general agent 
quoted above (August I, 1921), it seems to me that this amounts to a change in the 
contract as to the payment of premiums and changes the premium from being paid 
annually to quarterly.”. 

Notwithstanding the contention of counsel for the plaintiff, the controlling issue 
in this appeal, as I see it, is the correctness of the master’s ruling that the note and 
the letter constituted a new contract, which gave the insured the right to pay the 
premium due July 24, 1921, quarterly, the first installment on October 25, 1921, with 
the consequent 31 days of grace. In other words, shall the $12 payment be considered 
as premium due on that day, or as a payment upon the note, the condition of its re- 
newal for the unpaid balance? If it can be considered as a premium, the following 
paragraph in the policy will control in allowing the 31 days of grace, and, the in- 
sured having died within that period, the policy is good for the amount of insurance: 

“Thirty-one days’ grace is allowed for the payment of all premiums after the 
first, during which the policy remains in full force.” 

The master held, as stated above, (which finding was confirmed by the circuit 
judge), that the effect of the note of July 25, 1921, for $36, the amount of the an- 
nual premium due on July 24, 1921, $48.09, less the cash payment of $12.00, taken in 
connection with the letter of the general agent of August 1, 1921, converted the 
policy from one providing for annual premiums, into one providing for quarterly 
premiums, and that consequently the days of grace clause above quoted applied. 

With this conclusion I do not agree, for the reasons which follow, the trans- 
action in my opinion dealing solely with the annual premium due on July 24, 1921, 
which the insured could not meet, and was entered into for the accommodation of 
the insured; the payment of $12 not in any sense representing a premium, but a pay- 
ment upon the $36 note at its maturity, as a condition of its renewal for the balance 
$24, for 90 days. It seems to me that this conclusion is inevitable from both the 
provision in the policy and the express terms of the note itself. The policy provides: 

“Upon default in payment of any premium or note given therefor, this policy shall 
lapse, and the company’s only liability shall be such, if any, as is hereinafter pro- 
vided”—which was for paid-up insurance. 

The note provides, after stating that the note was given for the “balance (of) 
the premium due July 24, 1921, on policy No. 30845 issued by said company” : 

“This note shall be a lien upon the policy in event of my death before it is paid 
and is given with the full knowledge and intent on my part that if it is not paid when 
due, without grace, said policy shall, without further notice, become void and the 
insurance thereunder terminate as of the date to which premiums have been paid 
in cash.” 

The note is*dated July 25, 1921, but manifestly it was executed after the date of 
the general agent’s letter of August 1, 1921, and doubtless upon the faith of the as- 
surances conveyed in that letter. It is but fair to the insured that the two be con- 
strued together. ; a 

Strictly speaking, the note is the consummation of the negotiations between the 
parties, and cannot be varied even by the letter which accompanied it and was its 
inducement. But I shall consider the matter as if the plaintiff had asked for and 
obtained a reformation of the note, so as to include the provisions contained in the 
letter of August 1, 1921. The condition in the note would then read thus: _ ‘ 

“This note shall be a lien upon the policy in event of my death before it is paid, 
and is given with the full knowledge and intent on my part that if it is not paid when 
due, without grace, or is not renewed by the payment a $12 in cash and the execution 
of a new note for $24 payable three months thereafter, said policy shall, without 
further notice, become void, and the insurance thereunder terminate as of the date 
to which premiums have been paid in cash.” j 

This is certainly as much as the plaintiff could possibly ask. As thus reformed, 
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the plaintiff cannot escape from the lapse of the policy consequent upon the failure 
of the insured to comply with the alternative conditions named in the note. 

The contention that the note and the letter should be construed as a conversion 
of the policy from one calling for annual payment premiums to one calling for 
quarterly payment premiums, hangs by the exceedingly slender thread of the ex- 
pression in the letter of August 1, 1921, “in other words, you will be paying the 
premium quarterly,” an expression simply indicating the result of the compliance by 
the insured with the condition as to renewals and part payment. It does not in any 
way indicate an intention to change the terms of the policy; for certainly if the in- 
sured had complied with those conditions and lived until July 24th of the following 
year, he would have had to pay the annual premium then due, or make a similar 
agreement as to its extension. It seems illogical to permit such an expression the 
effect of an interpretation in direct conflict with the terms of the note, which provide 
that there shall be no period of grace, as to payment. 

It is impossible for the general agent’s letter of August 1, 1921, suggesting a 
cash payment of $12.09 and a note for $36, payable October 25th, to have been in- 
tended as a change of the policy from annual to quarterly premiums, or otherwise 
than as an expedient to tide over the payment of the annual premium which the in- 
sured was unable to meet. If it had been intended as such a change, on October 25th, 
there would have been due only the quarterly premium to $12.61, and not a note for $36 
with interest at 6 per cent., amounting to $36.54. Assuming that the $12.09 in cash, 
under the claimed construction, represented the first quarterly premium, nothing 
more would be due until the second quarterly premium fell due on October 25th. By 
giving the note therefore for $36, with interest at 6 per cent., payable October 25, 
the insured assumed a greater burden than the alleged new agreement imposed upon 
him, and, further than this, the insured agreed by the terms of the note that, upon 
his failure to pay, not the alleged quarterly premium of $12.61, but the $36 note with 
interest, the policy should lapse without grace. Both considerations show the absolute 
inconsistency of the claim that the transaction constituted a change in the terms of 
the policy. If the change was made, why provide for the payment of $36.54, when 
only $12.61 was due? Or why provide for a lapse of the policy upon failure to pay 
the note with interest, when, if the policy was changed to quarterly premiums, he 
had 31 days thereafter in which to pay the $12.61? 

At the foot of the “Table of Loan and Surrender Values,” found on the third 
page of the policy, provision is made for a quarterly premium of $12.61, to which 
would have to be added $.12, which is about one-fourth of the additional premium 
of $.50 to be paid under the disability clause added to the foot of the policy; so that 
the quarterly premium would be $12.73 or $.73 more than the insured was to pay 
under the agreement between him and the company’s general agent. This difference 
of $.73 per quarter amounts to $2.92 per annum. Therefore, in order to sustain the 
finding of the judge of probate, which was approved by the circuit judge, it is neces- 
sary to hold that the company was bound to accept a quarterly premium which 
amounted in one year to $2.92 less than the premium provided for by the policy. 

It is therefore manifest that there was no intention to change the premium from 
an annual premium to a quarterly premium, but merely to permit the payment of the 
annual premium then due, in four installments, if the insured should so elect. Any 
other conclusion would not only be unreasonable, but would be in conflict with the 
express stipulation in the policy sued on, that no modification thereof shall be made 
except over the signature of the president or secretary of the company, of the waiver 
of which there is no evidence. 

In effect, respondent contends that the 31 days of grace allowed for payment 
of premiums, must be given upon premium notes. A sufficient answer to such conten- 
tion is that the note, signed by the insured, expressly stipulates that it is not subject 
to grace. It is an extension of the period of grace, as to $36, for two months longer 
than the insured would have had under the policy. This exact question has been 
recently decided adversely to such contention in the case of Southland Life Insurance 
Co. v. Hopkins (Tex. Com. App.) 244 S. W. 989, reversing (Tex. Civ. App.) 219 
S. W. 254. In the case cited, the insured paid the third premium by a note due 
October 28th, without grace. The note was like this. The insured died on October 
29, one day after the maturity of the note, without paying the same. In a suit on 
the policy, the plaintiff contended that, as the statute and the policy required 31 days 
of grace for payment of premiums, similar grace must be allowed upon premium notes, 
but the court held to the contrary, saying: 
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_ “When the policy is kept alive during the grace period provided therein, the 
insured has received all the indulgence he has contracted for, and any further ex- 
tension of time is but additional grace or indulgence, and cannot be extended by mere 
implication beyond the time expressly contracted for.” This exact point “was decided 
in * * * Schmedding v. Northern Assur. Co., 170 Mich. 528, 136 N. W. 361. 
* * * To hold otherwise would be to punish the respondent for its apparent attempt 
at fairness in extending the grace.” 

It may be contended, under the case of Brown v. Insurance Co., 114 S. C. 202, 
103 S. E. 555, that the respondent was not bound by the provision in the premium note 
that failure to pay the same when due would render the policy null and void and that 
the insurance thereunder would terminate as of the date to which premiums had 
been paid in cash; but the Brown Case does not apply here, because in that case the 
policy did not contain a provision that, if a note given for a premium be not paid 
at maturity, the policy should be forfeited, where as in this case the policy so 
expressly stipulates. In the Brown Case the court said: 

“The insured did not pay the semiannual premium when it became due on the 
25th of February, 1919, but paid the sum of $5.19, and applied in writing for an 
extension of 60 days, and further requested the defendant to accept his note for the 
balance of said premium, to wit, the sum of $5. The defendant accepted the note 
of the insured for that sum, but it was not paid within the 60 days. The note con- 
tained the provision ‘that the failure to pay this note when due shall, without notice 
to any party or parties interested therein, render said policy ipso facto null and void.’ 
The policy itself does not contain a provision that in case a note be given for the 
premium, and be not paid at maturity, the policy shall be forfeited. * * * The insured 
and the insurer could not impair the rights of the plaintiff under the policy, by a sub- 
sequent contract to which she was not a party.” (Italics added.) 

In the case at bar, the policy contains the following language: 

“Upon default in payment of any premium or note given therefor, this policy 
shall lapse, and the company’s only liability shall be such, if any, as is hereinafter 
provided.” 

It is therefore clear that there was no attempt on the part of Mr. Askins and the 
insurance company to impair the rights of the beneficiary under his policy, by a sub- 
sequent contract to which she was not a party. She is a party to the policy contract, 
otherwise she could not sue, and such contract expressly stipulates that the policy 
shall lapse if a premium note is not paid at maturity. She cannot claim under the 
policy, and against it at the same time. In the Brown Case, the plaintiff, claimed 
under the policy and not against it, because there was no provision in the policy that 
it should lapse upon failure to pay a premium note. 

It is insisted that there cannot have been a lapse of the policy on account of the 
failure of the insured to pay the $36 note when due, for the reason that the company 
made no demand upon the insured for payment. It is a sufficient answer to this 
position to refer to the terms of the note, which require the insured to pay the note 
“at the office of the company at Maxton, N. C.,” on October 25, 1921, and “without 
grace” and “without further notice.” It was clearly incumbent upon the insured to 
comply with these terms, in order to escape the lapsing of the policy. 

In a note to the case of Continental Ins. Co. v. Stratton (Ky.) 8 A. L. R. 391, 
at page 403, it is said: . 

“Where both the policy and a premium note provide that if any installment shall 
not be paid promptly when due, the policy ‘shall be suspended, inoperative, and of no 
force or effect until’ paid, no affirmative action by the insured is essential to a sus- 
pension, and no recovery can be had for a loss occurring during a default.” 

Also: 

“And, where both the policy and a note given for a premium provide that the 
policy shall become void, * * * it has been held that the insurer is not liable for a 
loss occurring while the policy remained suspended by a default, although the insurer 
took no affirmative action”’—citing many cases. 

In Gleason v. Ins. Co., 127 Tenn. 8, 151 S. W. 1030, it is held that, where the 
policy provides that on failure of the assured to pay a premium note when due, the 
policy shall lapse, and the note stipulates that default will render the policy void, 
failure to pay as provided defeats recovery for loss occurring during a default. 

It seems to me therefore perfectly clear that the policy had lapsed by the failure 
to pay or renew the $36 note on October 25, 1921, and that the judgment should have 
been for the defendant company. 
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SOUTHERN INS. CO. v. NICHOLSON. (No. 477.) 
(Court of Civil Appeals of Texas. Waco, February 24, 1927.) 
292 Southeastern Reporter 569. 

1. INSURANCE—APPLICATION AND APPLICANT’S ANSWERS TO 
QUESTIONS HELD INADMISSIBLE TO SHOW MISREPRESENTA- 
a WHERE NOT ATTACHED TO POLICY (REV. ST. 1925, ART. 
5049 


Where neither application nor questions and answer were attached to, or ac- 
companied, life insurance policy, neither was admissible in evidence in action on 
policy for purpose of showing alleged misrepresentations of insured under Rev. St. 
1925, art. 5049, requiring that every insurance policy issued in state shall be accom- 
panied by photographic or printed copy of application, with copy of all questions asked 
and answers given thereto; secondary evidence of contents being also inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 650.) 


2. INSURANCE—BY ISSUING POLICY TO PERSON OVER 54, IT WAS 
PRESUMED INSURER WAIVED PROVISION IN POLICY EXCLUD- 
ING RISKS OVER 54. 

Where insurer issued policy to person over 54 years of age, it was presumed in- 
surer waived policy provision limiting risks to persons under 54, in absence of show- 
ing of misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 


3. INSURANCE—APPLICATION AND QUESTIONS AND ANSWERS NOT 
ATTACHED TO INSURANCE CONTRACT DID NOT BECOME PART 
THEREOF, DESPITE INCORPORATION BY REFERENCE IN POLICY 
(REV. ST. 1925, ART. 5049). 

Where neither application nor question and answers of insured were attached 
to, or accompanied, policy, as required by Rev. St. 1925, art. 5049, neither became 
part = insurance contract, despite provision in policy that application became part 
thereo 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 


4. INSURANCE—WHERE INSURER, WITHOUT QUESTIONING AS- 
SURED, PLACED AGE AT 45, THAT ASSURED WAS OVER AGE 
ree OF RISKS WAS NOT MISREPRESENTATION AVOIDING 
POLICY. 

Where insurer asked assured no question as to age, but placed it at 45, when 
assured was in fact 55, one year older than risks assumed by company under terms 
of policy, no false representations were made by assured forfeiting policy. 

(For other cases, see Insurance, Dec. Dig. § 379]4[.) 

5. INSURANCE—CONTRACTS OF INSURANCE SHOULD BE CON- 
STRUED SO AS TO AVOID FORFEITURE. 

Contracts of insurance are to be construed favorably to assured so as to avoid 
forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—COURT WILL NOT READ INTO INSURANCE CON- 
TRACT INVALIDATING CLAUSE NOT ACTUALLY INCORPORATED 
THEREIN. 

Court will not read into insurance contract invalidating clause which insurer has 
not seen fit to incorporate therein. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


7. INSURANCE—INSURER’S DEFENSE OF MISREPRESENTATION IS 

BASED ON FALSE ANSWERS OF ASSURED OR BENEFICIARY. 

In order to base defense on misrepresentation of assured or beneficiary as to age, 
representation must be shown by false answers to questions signed by assured or 
beneficiary. 

For other cases, see Insurance, Dec. Dig. § 254.) 


8. INSURANCE—REFUSAL OF INSURER TO PAY FACE OF POLICY 
CONSTITUTED WAIVER OF INSUFFICIENT PROOF OF DEATH. 
Where proof of death under life insurance policy was not sufficient, insurer’s re- 

fusal to pay beneficiary constituted waiver of furnishing proof of death. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 
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Appeal from County Court, McLennan Courity; Jas. R. Jenkins, Judge. 

Action by Carrie Nicholson against the Southern Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Jos. W. Hale and W. C. Taylor, both of Waco, for appellant. 

S. J. T. Smith, of Waco, for appellee. 


STANFORD, J. Appellee instituted this suit in the justice’s court against appellant 
to recover on an insurance policy issued to appellee's mother, Gennie Whitther, in 
which appellee was designated as beneficiary. The case was appealed from the jus- 
tice’s to the county court, where it was tried before the court without a jury, result- 
ing in a judgment for appellee, from which judgment this appeal is prosecuted. 

{1, 2] Under a number of assignments, appellant contends that, where the policy 
stipulates that the insurer will not accept risks over 54 years of age, same is a valid 
provision, and binding upon assured and the beneficiary, even though assured made a 
written application for said policy, and said application was not attached to said 
policy as provided by law; and that, in such case, evidence should be admitted to 
prove the insured was over 54 years of age; and that, in the event such evidence 
shows the assured was over 54 years, the assured is not entitled to recover on the 
policy, but is entitled to recover only the premium paid. In other words, appellant 
contends that failure to attach the application, as the statute requires, does not 
affect the validity or enforcement of provisions contained in the policy, but only the 
provisions contained in the application. And the same contention is raised by other 
assignments in reference to provisions contained in the policy to the effect that ap- 
pellant must be in sound health when the policy is delivered. In the county: court 
appellant pleaded orally that: 


“The policy was invalid and void because of false and fraudulent warranties and 
representations made in the application as to age and health of insured at time the in- 
surance was applied for, which were material, and affected the risk assumed, same 
being that insured was 45 years old, when in fact she was more than 55 years old, 
and that her health was good, when in fact it was bad, and she was an invalid. The 
policy was void, and never became effective and in force because of age and health 
according to its terms, which are material, and affect the risk assumed, and was in- 
effective, invalid, and void because of same, according to its terms, which are material, 
and affect the risk assumed.” 

The policy provides: 


“Risks will not be accepted by this company * * * over the maximum age of 54 
next birthday, * * * and, in the event the proper age is not within the * * * maximum 
age at which the company writes policies of this class, the premiums paid on the 
policy shall be the full amount due under same.” 

The policy further provides: 

“The applicant must be in sound health when this policy is delivered, and no 
liability is assumed by the company prior to the date hereof, nor unless on said date 
and delivery of the policy the first payment has been legally made.” 

The policy gives the age of the assured as 45 years. The policy recites: 

“In consideration of the application for this policy, which is hereby referred to and 
made a part of this contract, and in further consideration of the payment on or before 
the date hereof of the premium stated in the schedule below, * * * the company doth 
hereby agree * * * to pay to the beneficiary the amount of death benefit provided 
herein,” etc. 

The policy provides further: 

“If the representations upon which this policy is granted be not true, * * * this 
policy shall thereupon become void,” etc. 

Article 5049, Revised Statutes of 1925, provides as follows; 

“Every contract or policy of insurance issued or contracted for in this state shall 
be accompanied by a written, photographic or printed copy of the application for such 
insurance policy or contract, as well as a copy of all questions asked and answers 
given thereto.” 

[3-6] Neither the application for the policy, nor any questions and answers on 
which it was issued, were attached to, or accompanied, said policy, as required by 
article 5049 of our Statutes above. This being true, neither said application nor 
questions and answers became any part of the insurance contract, and neither was 
admissible in evidence for any purpose, nor was secondary evidence of their contents 
admissible for any purpose. National Live Stock Ins. Co. v. Gomillion (Tex. Civ. 
App.) 178 S. W. 1050; also, Id. (Tex. Civ. App.) 179 S. W. 671; Southwestern 
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mene | Ins. Co. v. Hico Oil Mill (Tex. Com. App.) 229 S. W. 479. The policy 
provides : 

“The applicant must be in sound health when this policy is delivered, and no 
liability is assumed by the company prior to the date hereof, nor unless on said date 
and delivery of this policy the first payment has been legally made.” 

It will be noted from the above provision that appellant assumed no liability prior 
to the date of the policy, nor unless on said date the first payment of premium has 
been made; but there is no provision in the policy forfeiting it or preventing its be- 
coming effective, if the assured was not in sound health at the time the application 
was made, or at the time the policy was delivered. If such provision was contained 
in the application, as the application was not attached to, or accompanied, the policy, 
it became no part of the insurance contract. Contracts of insurance are to be con- 
strued favorably to the insured, and, if consistent with its express terms, so as to 
avoid a forfeiture, and as a matter of course this court will not read into such con- 
tract an invalidating clause where the insurer has not seen fit to incorporate such into 
its contract. All of appellant’s assignments based upon its contention that the policy 
was forfeited by reason of false statements as to the assured’s health, that it never 
became effective by reason of her bad health at the time same was delivered, and the 
refusal of the court to admit evidence of the condition of her health, etc., are hereby 
overruled. 

In the policy the age of the assured is represented to be 45. The policy provides 
the company will not accept risks over the age of 54. The representations contained 
in the application are by the policy made a part of the consideration for the insur- 
ance contract. The policy further recites: 

“If the representations upon which this policy is granted be not true, * * * this 
policy shall thereupon become void.” 

If appellant asked the assured no question as to her age, but placed it at 45, when 
she was 55, one year older than risks assumed by appellant, then appellant made no 
false representations as to her age, and the policy could not be forfeited. Neither 
would the policy fail to become effective by reason of the assured’s being over the age 
limit, but it would be presumed appellant waived the age limit, as it had a right to 
do. "Royal Neighbors v. Sims (Tex. Civ. App.) 216 S. W. 240; Phoenix Assur. Co. 
v. Munger, etc., Co. (Tex. Civ. App.) 49 S. W. 276; Thies v. Mutual Life Ins. Co., 
13 Tex. Civ. App. 280, 35 S. W. 676; Insurance Co. v. Raddin, 120 U. S. 183, 7 S. 
Ct. 500, 30 L. Ed. 644; Manhattan Ins. Co. v. Willis (C. C. A.) 60 F. 236; Insur- 
ance Co. v. Luchs, 108 U. S. 498, 2 S. Ct. 949, 27 L. Ed. 800; 3 Cooley’s Briefs on 
Insurance, 2634. If appellant did make inquiry as to the age of the assured, then the 
application for said policy or the questions asked and the answers given thereto would 
disclose the question asked and the answer given by the assured as to her age. As 
stated above, article 5040, R. S. 1925, provides: 

“Every contract or policy of insurance issued or contracted for in this state shall 
be accompanied by a written, photographic or printed copy of the application for 
such insurance policy or contract, as well as a copy of all questions asked and answers 
given thereto.” 

In the case of Southwestern Surety Ins. Co. v. Hico Oil Mill, opinion by the 
Commission of Appeals, approved by our Supreme Court, the court, after reviewing 
what are now articles, 5043, 5044, and 5049, also the title to the amendment embracing 
said articles, says: 

“The purpose of the Legislature, as declared in the title, was to provide condi- 
tions upon which a defense might be made to a suit on a contract of insurance on 
the ground of misrepresentations made in the application or in the contract. Such 
misrepresentations are referred to in article 3 [now 5043] as false answers or 
statements made in the application or in the contract. * * * It is fair to assume, there- 
fore, that the Legislature intended that the copies referred to should be such as 
would include the misrepresentations referred to in articles 3096aa and 3096bb, re- 
spectively [now articles 5043 and 5044]. The language of article 4951 [now 5049] 
requiring a copy of the application as well as ‘a copy of all questions asked and 
answers given thereto’ to accompany the policy, is broad enough to include represen- 
tations made either in the application or in the contract.” 

[7] The term “questions asked and answers given thereto,” contained in article 
5049, supra, does not mean that same must be contained in the application, but_same 
may be contained in a separate instrument, and the answers made by the beneficiary 
or other person interested in the contract, but still, to authorize a defense based on a 
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misrepresentation contained in the policy or said separate instrument, said applica- 
tion or separate instrument, if any, from which the representation is taken, must be 
attached to, or accompany, said policy. Southwestern Surety Ins. Co. v. Hico Oil 
Mill, supra. In the policy the assured’s age was represented to be 45. If this rep- 
resentation was the true age of the assured, then there could be no question’ as to the 
validity of the policy. Neither the insured nor beneficiary had anything to do with 
writing the policy. It was written by the insurer on data or representations sup- 
posed to have been made by the assured or beneficiary in the “application or ques- 
tions asked and answers given thereto,” so the statement of the assured’s age in the 
policy was made, not by the assured or beneficiary, but by the insurer, and it is not to 
be presumed the insurer correctly copied same. If “a written, photographic or print- 
ed copy of the application for such insurance policy or contract, as well as a copy 
of all questions asked and answers given thereto,” had accompanied said policy, as 
required by article 5049 of our Statutes, then such application or questions and 
answers would have been admissible in evidence, and would have established what 
representation the assured or her beneficiary made as to her age, and, if same had 
shown her age to be 55, if such was her age, then no false representation was made 
as to her age, and other evidence as to her age would have been immaterial, and also 
the policy would be valid, for the act of the company in inserting her age as 45 in 
the policy, when it know from the application or questions and answers she was 55, 
would be a waiver as to the question of age and age limit. If the application or 
questions and answers made by the assured or her beneficiary had represented her 
age as 45, then it would have been permissible to show by witnesses who knew that 
the representation in the application or questions and answers was false that she was 
in fact, at the time she signed the application, 55 and not 45, as represented. In order 
to base a defense on a representation made by the insured or her beneficiary as to her 
age, it must be shown that such representation was false, and this cannot be shown 
unless it is shown what representation was made by her or her beneficiary as to her 
age, and such representation can be shown only by the application or questions and 
answers signed by the assured or her beneficiary, and, these being inadmissible be- 
cause not accompanying the policy, as required by statute, appellant could not base 
a defense on an alleged false representation as to her age contained in the policy. As 
held by our Supreme Court in the case of Southwestern Surety Ins. Co. v. Hico Oil 
Mill, supra, the purpose of the Legislature in enacting article 5049 was to provide 
conditions upon which a defense might be made to a suit on a contract of insurance 
on the ground of misrepresentations made in either the application or in the contract. 
Appellant, not having complied with such condition as provided by article 5049, could 
not base a defense on the alleged misrepresentation of the insured as to her age con- 
tained in the policy. All these assignments are overruled. 

{8] Under other assignments appellant contends that no proper proof of death 
was made and no proper demand for payment, necessary in order to entitle appellee 
to recover attorney’s fees and penalties, etc. The court found, in effect, that within 
two or three days after the death of the insured, appellee demanded of the proper 
officers of appellant the payment of her said claim, and said demand was refused, except 
as to the premium of $7.50 which appellee has paid. The court further found, in effect, 
that later a proof of death, complete, except one affidavit, was furnished, and request 
for payment made, and that no objection was made by appellant as to the form or 
sufficiency of the proof of death or request for payment until after the trial of the 
case was begun in the county court. These findings are not challenged by appel- 
lant by any assignments of error. The proof of death furnished and the demand for 
payment made were sufficient, but, if the proof was not sufficient, appellant, by its 
refusal to pay, had waived the furnishing of any proof of death. These assignments 
are overruled. 

We have considered all assignments, and, finding no reversible error, affirm the 
judgment of the trial court. 
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FORT WORTH MUT. BENEV. ASS’N vy. GUIRE. (No. 3347.) 
(Court of Civil Appeals of Texas. Texarkana. Feb. 24, 1927. 
Rehearing Denied. March 10, 1927.) 

292 Southwestern Reporter 910. 

1 INSURANCE—JUDGMENT AGAINST BENEVOLENT ASSOCIATION 
FOR MAXIMUM AMOUNT OF THREE CERTIFICATES OF INSUR- 
ANCE ISSUED BY IT HELD SUPPORTED BY EVIDENCE. 

In suit to recover aggregate maximum amount of three certificates of insur- 
ance issued by fraternal benevolent association, judgment in favor of plaintiff for 
full amount held not contrary to evidence. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


2. INSURANCE—MUTUAL INSURANCE ASSOCIATION HELD TO HAVE 

BURDEN OF PROVING THAT SUM IT TENDERED IN SETTLEMENT 

OF CLAIM WAS ENTIRE SUM COLLECTED UNDER POLICY. 

In an action against mutual benevolent association on three certificc.tes of insur- 
ance, each providing for payment on death of sum not to exceed $1,500, burden of 
proving that smaller sum tendered in settlement was equal to total of all assessments 
which might be levied and collected thereunder held to be on association. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


Appeal from District Court, Harrison County, Beard, Judge. 

Suit by Evazonia D. Guire against the Fort Worth Mutual Benevolent Associa- 
tion. From a judgment for the plaintiff, defendant appeals. Affirmed. 

Thompson & McWhirter, of Greenville, for appellant. 

Chas. E. Carter, of Marshall, for appellee. 

Honces, J. The appellant is a fraternal benevolent association organized under 
the laws of this state. On December 31, 1923, it issued to Nathaniel L. Guire three 
certificates of insurance, each providing for the payment of a sum not exceeding 
$1,500 on the death of the insured to his wife, the appellee in this suit. The following 
is a copy of the material provision of the certificate : 

“Class A-21. 
“No. 121 (A-21). Not to exceed $1,500.00 
“Age 57. 


“The Fort Worth Mutual Benevolent 
Association of Texas. 
“Green Division. 
mae 1908 under the Fraternal Benefit Laws of 1889, as amended 1901, 

“This certificate witnesseth, that Nathaniel L. Guire is this day admitted as a 
member of the Fort Worth Mutual Benevolent Association (Greenville division) 
in this class, subject to the following conditions: 

"«5 That his or her membership is based on his or her application, which appli- 
cation is filed in the office of the Fort Worth Mutual Benevolent Association, and 
is made a part of this contract. 

“(2) That the aforesaid member agrees to pay all assessments levied by the 
board of directors of the Fort Worth Mutual Benevolent Association as needed, 
the sum of $1.10 upon the death of any member in this class within 10 days from the 
date of call of same, and $4 per year for annual dues, to be paid on or before October 
lst of each and every year thereafter, without notice, and it is further agreed that 
a failure to pay any assessment so levied by the board of directors, within ten days 
from call, or a failure to pay the annual dues on or before October lst of each year, 
shall forfeit all claims hereunder as a member of the Fort Worth Mutual Benevolent 
Association. It is further agreed that, if any untrue statement or statements have 
been made with fraudulent intent in the application, as to age, family history, or any 
other questions that would materially increase the risk assumed, this certificate shall 
become null, void and of no effect. 

“That the aforesaid member agrees to the stipulations herein, that this certificate 
shall only bind the Fort Worth Mutual Benevolent Association to pay to the order 
of Mrs. Evazonia D. Guire (wife) the sum of $1 received from each member in 
good standing in this class at the time of death, said amount not to exceed $1,500; 
provided that the member is in good standing in the Fort Worth Mutual Benevolent 
Association at the time of death.” 

The other two certificates are identical, except that one is issued in class B-22 
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and the other in class F-26. Guire died on May 15, 1925, while a member in good 
standing. After proof of death, appellant tendered ‘$1,604 in full settlement of the 
amount due upon all the certificates. That settlement was declined, and this suit was 
filed to recover the sum of $4,500, the aggregate maximum amount of all three of 
the certificates. 

As an answer, the appellant pleaded the provisions of its constitution and by- 
laws which limited the amount which the beneficiary might claim to one assessment 
upon each member in good standing in the order. It alleged that in compliance with 
its constitution and by-laws it had levied an assessment upon each member of the 
Greenville division, and had collected the sum of $1,604, which it tendered in full 
settlement of the claim under all three of the certificates, and tendered that amount 
in court. 

[1] Ina trial before the court, a judgment was rendered in favor of the appellee 
for $4,500. The principal contention in this appeal is that the judgment of the 
court is contrary to the evidence. 

The constitution offered in evidence contains the following provisions: 

“Article 1. The name of this association shall be the Mutual Benevolent Associa- 
tion of Texas; its home office in Fort Worth, Texas; its business to provide for 
mutual life and accident insurance, which business shall be carried on within the 
state of Texas. 

“Art. 2, sec. 1. It shall have no capital stock, but operate on the assessment plan. 
Its members shall consist of white persons between the ages of sixteen and sixty 
years,” etc. 

“Sec. 2. The constitution, by-laws (and all reasonable regulations of the board 
of directors) shall be and form a part of every benefit certificate issued. 

“Art. 3, sec. 1, Where any beneficial certificate has been delivered (and signed 
by the member while in good health) the association will pay on the death, while in 
good standing, of the member holder to the beneficiaries a sum not exceeding one 
thousand $1,000.00) or fifteen hundred ($1,500.00) dollars, and for accident causing 
total loss of an eye,” etc. 

“Sec. 2. To keep a mortuary fund on hand, the secretary shall assess each mem- 
ber, when necessary, as follows: On death of a member, $1.10,” etc. “No assessment 
shall be made if the mortuary fund contains sufficient funds to pay next loss.” 

[2] The defense is, in substance, that under the terms of the certificates and 
the constitution the appellant cannot be held liable for more than the amount of one 
assessment upon each member in good standing at the time the levy is made. It is 
contended that the evidence is undisputed that an assessment was levied and collected 
from all the members of the Greenville division, that the amount so collected was 
tendered to the appellee as a settlement, and that appellant is not liable for more. 
The court evidently concluded that those facts were not sufficient to constitute a 
defense. It does not appear upon what particular ground that conclusion is based, 
since no findings of fact and conclusions of law were filed. Conly K. Stevens, appel- 
lant’s secretary, testified that some time prior to the death of Guire the different 
classes in the Greenville division had been abolished because of the depletion in the 
membership; that when officially notified of Guire’s death he made an assessment 
against all the members of the Greenville division in good standing and collected the 
sum of $1,604, and that amount had been tendered in settlement. The appellee 
submits the following proposition : 

“In an action on a life policy wherein the payment is to be for a sum not to 
exceed a sum stated, the burden of proof is on the Insurance Company to plead and 
prove that a less sum should be paid, if such be the facts.” 

See Fort Worth Mut. Ben. Ass’n v. Golden (Tex. Civ. App.) 287 S. W. 291; 
Sup. Council v. Anderson, 61 Tex. 296; Ins. Co. v. Arnold (Tex. "ey. App.) 32 S. W. 
579; Int. Order, K. of Tabor, v. Boswell (Tex. Civ. App.) 48 S. W. 1108. 

In this case the appellant had the burden of proving that the amount tendered 
was equal to the sum of the assessments which might be levied and collected upon 
each certificate. The proof shows that only one assessment was levied against each 
member of the Greenville division, and that none was levied on members outside of 
that division. There is nothing in the evidence offered showing what constitutes a 
division, or of what it is composed, or any authority for organizing and creating 
separate divisions. The certificates issued to Guire indicate that one member might 
hold more than one certificate in the same division. The logical inference is that 
his beneficiary would be entitled to have as many assessments as there were classes 
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to which the deceased belonged. If any of the members of the Greenville division 
held certificates in more than one of the classes to which Guire belonged, they would 
therefore be subject to more than one assessment in order to make up the maximum 
amount due on his certificates. The secretary had no authority to reduce the value 
of Guire’s certificates of insurance by abolishing the classes and requiring only one 
assessment from each member, regardless of their former status or class membership. 

We think the appellant has failed to prove the facts which entitle it to discharge 
its liability by tendering a sum less than the face value of the certificates. 

The judgment will therefore be affirmed. 


WACO MUT. LIFE & ACCIDENT ASS’N v. HAFFERKAMP. (No. 485.) 
Court of Civil Appeals of Texas. Waco. March 17, 1927. 
293 Southwestern Reporter 250. 

1. INSURANCE—FINDING THAT INSURED’S ANSWER RELATING TO 
HIS HEALTH WAS TRUE HELD SUSTAINED BY EVIDENCE IN SUIT 
ON LIFE POLICY. 

In suit on life insurance policy issued by mutual aid association, evidence held to 


sustain jury’s finding that insured’s answer to question in application relating to his 
death was true. 


(For other cases, see Insurance, Dec. Dig. § 665[3]). 


2. INSURANCE—THAT INSURED’S APPLICATION TO ANOTHER IN- 
SURER WAS REJECTED FOR ILL HEALTH HELD NOT EVIDENCE 
OF ILL HEALTH WHEN APPLYING FOR INSURANCE A YEAR 
LATER. 

In suit on life policy where association claimed that insured fraudulently mis- 
represented condition of his health, excluding testimony that witness as president of 
another insurer rejected application for insurance a year prior to application to de- 
fendant, held not error; such rejection not being evidence that insured was in ill 
health when applying to defendant. 

(For other cases, see Insurance, Dec. Dig. § 665[3]). 


3. INSURANCE—WHERE INSURER CLAIMED FRAUD RESPECTING 
HEALTH IN OBTAINING LIFE POLICY, TESTIMONY THAT IN- 
SURER SOLICITED POLICY HELD ADMISSIBLE. 

In suit on life policy issued by mutual aid association, where association claimed 
that insured fraudulently misrepresented the condition of his health, testimony that 
witnesses, aS agents for association, solicited insured to take a policy, held admissible 
to show that insured was not acting fraudulently. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


Appeal from District Court, Falls County; Prentice Oltorf, Judge. 

Suit by Mrs. Minnie Hafferkamp against the Waco Mutual Life & Accident 
Association. From a judgment in favor of plaintiff, defendant appeals. Affirmed. 

Frank Oltorf, of Marlin, for appellant. 

Bartlett, Carter & Rice, of Marlin, for appellee. 

Barcus, J. This suit was instituted by appellee to recover from appellant the 
amount due on a life insurance policy which had been issued by appellant on the 
life of Fritz Hafferkamp, the husband of appellee. The cause was tried to a jury, 
submitted on special issues, and based on the findings of the jury and additional find- 
ings by the court, judgment was entered for appellee for $706. 

[1] The record shows that on September 11, 1924, appellant, a mutual aid in- 
surance association, issued a policy to Fritz Hafferkamp, under the terms of which 
it agreed to pay upon his death $1 for each member in good standing, not to exceed 
$1,000. On September 23, 1925, he died, and at that time appellant had 706 mem- 
bers in good standing in the association. Appellant contends that appellee was not 
entitled to recover because of false and fraudulent statements made by Fritz Haffer- 
kamp at the time he made application for membership in the association. It alleged 
that in the application for membership he was asked if he had any disease from 
which he had not fully recovered, to which he answered “No,” and was further 
asked as to whether he was in perfect health at the time he made the application, 
to which he answered “Yes.” Appellant contends that each of said answers was false 
and fraudulently made. The application which was made for the insurance and on 
which the policy was based contained the above questions with said answers, and 
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at the close of the application was this certificate, which was signed by Fritz 
Hafferkamp: 

“T hereby certify that these answers are true to the best of my knowledge.” 

The jury found that the answers to the above two questions were true. Appel- 
lant contends that the evidence does not support the jury’s findings. We overrule 
this assignment. The testimony shows that in the summer of 1923 Fritz Hafferkamp 
went to the Torbett sanitarium in Marlin, and was there told by the doctors that 
he had diabetes millitus; that he was put on a strict diet and was under their sur- 
veillance for several months. The evidence shows that in the fall of 1923 he quit 
taking the medicine of the doctors, and from that time until his death about two 
years later never took any medicine. In the fall of 1923 he weighed about 125 
pounds, and during that winter and spring he gained in weight and weighed from 
140 to 145 pounds. He worked constantly during the fall of 1923 and 1924 at the 
gin and during the year did work as a farmer, and during the entire two years, 
according to the witnesses, was never sick, never made any complaint, and appeared 
to be in perfect health, and was sick only three or four days before he died. There 
is no evidence of the immediate cause of his death. At the time he made applica- 
tion for the insurance policy in September, 1924, according to the witnesses, he 
appeared to be in perfect health. We think the evidence is sufficient to support the 
jury’s finding on said issues. 

[2] Appellant complains of the action of the trial court in refusing to permit 
the witness Hunt to testify, in effect, that he, as president of another mutual life 
insurance company, had rejected Fritz Hafferkamp’s application for insurance in 
the fall of 1923. We overrule this assignment. The record shows that Mr. Hunt 
testified that Hafferkamp made application for an insurance policy in December, 
1923, and that he told him he could not issue him the policy because he had been 
told by Dr. Smith that he (Hafferkamp) was suffering with diabetes. We are 
further of the opinion that the fact that one insurance company a year before the 
policy was issued rejected the applicant would not be any evidence to show that 
the applicant was or was not in good health either at that time or a year later when 
he made application for a policy with appellant. The mere rejection of an appli- 
cation, without a statement of the reasons therefor, would not tend in any way to 
throw light on the condition of the applicant’s health. 

[3] Appellant complains of the action of the trial court in permitting two wit- 
nesses by the name of Smith to testify that they as agents for appellant, solicited 
Hafferkamp to take a policy in the company. We do not think there was any error 
in the court’s action in admitting this testimony. Appellant in its answer had alleged 
that Hafferkamp had made fraudulent representations in order to get a policy of 
insurance, and this testimony was admissible to rebut said defense, and tended to show 
that the applicant was not acting fraudulently, in that he was solicited to take insur- 
ance in the company, and that he himself did not in any way seek insurance until 
he was solicited. 

[4, 5] Appellant complains of the action of the trial court in permitting two wit- 
nesses to testify that Fritz Hafferkamp’s reputation for honesty and fair dealing was 
good. We overrule this assignment. The rule seems to be well established in this 
state that, where a party’s reputation for honesty and fair dealing is attacked by the 
pleadings, and his reputation is thereby put in controversy, it is permissible to offer 
testimony to show said allegations are untrue. Fire Association v. Jones (Tex. Civ. 
App.) 40 S. W. 44; Cudlipp v. Cummings Export Co. (Tex. Civ. App.) 149 S. W. 
444; Mullinax v. Pyron, 58 Tex. Civ. App. 253, 123 S. W. 1139; Irvin v. Johnson 
(Tex. Civ. App.) 170 S. W. 1059. 

[6] Appellants complain of the action of the trial court in permitting Mrs. Haffer- 
kamp to testify that at the time her husband first consulted with Dr. Torbett in the 
summer of 1923, Dr. Torbett told him “if he would take the medicine prescribed by the 
doctor regularly that he would cure him.” The statement of facts shows that Mrs. 
Hafferkamp testified that Dr. Torbett told her husband in her presence that “if he 
would take his medicine regularly he could cure him.” In the same connection she 
testified: “After November, 1923, my husband did not take Dr. Torbett’s medicine; 
he stopped taking the treatment in November, 1923; at that time he weighed 125 
pounds.” She further testified that after he stopped taking the medicine he gained in 
weight and got apparently well, and was not sick a day until three or four days 
before he died two years later. We do not think this was such error, if any, as would 
authorize the case to be reversed. The effect of the statement of the doctor was that 
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in his opinion he could cure him if he would take his medicine and that he would not 
got well if he did not. The witness testified that her husband did not take the doctor’s 
medicine and did not follow his instructions. We fail to see how appellant could be 
in any way harmed or injured by this testimony. 

We have examined all of appellant’s assignments of error, and same are over- 
ruled. The judgment of the trial court is affirmed. : 


OFIELD v. NATIONAL BEN. LIFE INS. CO. (No. 3331.) 
Court of Civil Appeals of Texas. Texarkana. February 11, 1927. 
Rehearing Denied February 24, 1927. 

293 Southwestern Reporter 271. 

1. INSURANCE—PROVISION THAT LIFE INSURANCE CONTRACT 
SHALL NOT BIND INSURER UNLESS INSURED BE IN SOUND 
HEALTH ON DELIVERY OF POLICY HELD CUMULATIVE AND NOT 
CONFLICTING WITH FURTHER SIMILAR PROVISION. 

Provision of application for life insurance policy, which was a part of the con- 
tract of insurance, that the contract shall not be binding on the insurer unless on 
the date of the actual delivery of the policy the insured be in sound health, held cumula- 
tive and not to conflict with further provision in policy providing that no obligation 
is assumed by insurer unless on date hereof the insured is in sound health. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


2. INSURANCE—UNDER PROVISION THAT LIFE INSURANCE CON- 
TRACT SHOULD NOT BIND INSURER UNLESS INSURED BE IN 
SOUND HEALTH ON DELIVERY OF POLICY, SOUND HEALTH WAS 
CONDITION PRECEDENT. 

South health of insured at time of the actual delivery of policy of life insurance, 
was condition precedent to completion of contract, where application, which was part 
of contract, provided that the contract should not be binding on the insurer unless 
on the date of the actual delivery of the policy the insured be in sound health. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


3. INSURANCE—ONE SUFFERING FROM FATAL ATTACK OF IN- 
FLUENZA WAS NOT IN “SOUND HEALTH” WITHIN LIFE POLICY 
MAKING SUCH CONDITION PRECEDENT. 

Within provision of policy of life insurance that contract should not bind insurer 
unless insured was in sound health on date of delivery of policy, one who had been 
suffering from an attack of influenza, which resulted fatally, for several days before 
the delivery of the policy was not in “sound health.” 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


4. INSURANCE—APPLICATION HELD PART OF LIFE INSURANCE CON- 
TRACT, WHERE POLICY SO PROVIDED, THOUGH UNACCOM- 
PANIED BY COPY OF APPLICATION; EVIDENCE CONCLUSIVELY 
SHOWING CONTRACT WAS NOT MADE NOR POLICY ISSUED IN 
TEXAS (REV. ST. 1925, ART. 5049). ; 
Written application for life insurance held a part of the contract where the policy 

so provided, although the policy was accompanied by no written, photographic, or 

printed copy of the application as required by Rev. St. 1925, art. 5049, in case insur- 
ance is contracted or policy issued in Texas; evidence conclusively showing insurance 
was not contracted nor policy issued in Texas. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

5. INSURANCE—LIFE INSURANCE CONTRACT HELD PERFORMABLE 
AT INSURER’S DOMICILE. . : 
Where policy of life insurance provided that the insurance was payable at its 

home office in a specified city, the contract was performable at the domicile of the 

insurer rather than where the contract was made. 
(For other cases, see Insurance, Dec. Dig. § 125[4].) 
Appeal from Bowie County Court; S. I. Robison, Judge. 
Suit by Henry Ofield against the National Benefit Life Insurance Company. From 

a judgment for defendant, plaintiff appeals. Affirmed. : 

The suit is on a policy of insurance upon the life of Artwood Ofield in the sum 
of $300. The insured was the minor. son of the beneficiary, Henry Ofield. The 
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defense is, in effect, that the insured was not in sound health at the time of the 
delivery ot the policy, anc for this reason the beneficiary cannot recover, as was 
expressly stipulated in the application agreed to be made a part of the contract and of 
the policy of insurance. The defendant further alleged that the contract of insurance 
was made and the policy was delivered in the state of Arkansas. The plaintiff specially 
denied the answer in a supplemental petition. The trial court upheld the defense and 
rendered judgment for the insurance company upon the ground, as pleaded, that the 
contract of insurance was not made nor was the policy delivered in Texas, and that 
the insured was not, as found by the jury, in sound health at the time of the delivery 
of the policy. 

The facts appear without dispute. The insured, of the age of 16 years, and his 
father, resided in Texarkana, Ark. The appellee is a life insurance company, but 
whether a corporation or not is not shown. Its “home office,” though, is in Wash- 
ington, D. C. The company did business in the state of Arkansas, inferably with 
a permit to do so. A “district manager” established and maintained “a branch office” 
in. Texarkana, Ark.; and a local soliciting agent was also located in the same city 
and state. The district manager had authority, as he testified, to “write and collect 
for insurance in Arkansas, the same as I do in Texas.” It was alleged that the 
appellee “has a permit to do business in Texas.” In June, 1925, as proven, the local 
agent at Texarkana, Ark., solicited the insurance in suit. An application therefor was 
signed by Artwood Ofield on June 30, 1925. The required fee and advance premiums 
were paid at the time to the local agent. Afterwards the district manager forwarded 
the application, with the premiums, to the home office at Washington, D. C., and 
a policy of insurance, dated July 27, 1925, was forwarded to the district manager at 
Texarkana, Ark. The district manager testified: 

“This policy was dated July 27, 1925, and I received the policy from the home 
office on July 28, 1925, and, after checking it against the pink sheet (I keep) I 
turned it over to the local agent, J. H. Stephenson. He was the agent who was to 
deliver it to Artwood, or Henry Ofield.” 

The local agent, Stephenson, testified : 

“T filled out an application for the insurance upon the life of Artwood Ofield, at 
Tenth and Laurel streets, Texarkana, Ark. I knew that he and Henry Ofield resided 
at 1410 Laurel street, Texarkana, Ark. Thereafter on July 28, 1925, the manager 
of the branch office of the defendant company delivered to me the policy sued on. 
On July 29, 1925, I delivered the policy to Henry Ofield at Ofield’s home, 1410 Laurel 
— Texarkana, Ark. I collected the premium from Henry Ofield in Miller county, 

r ” 


The policy provided that the insurance was payable “at its home office in the city 


” 


of Washington, D and that the written application should be “a part of this 
contract.” The application stipulated that: 

“And said contract shall not be binding upon the company unless, on the date of 
the actual delivery of the policy to me or my agent, I am alive and in sound health.” 

On August 7, 1925, the insured died of influenza. He was taken sick or “ill” 
with the disease “several days” before July 28. It was proven that under the laws 
of Arkansas an application becomes a part of contract where the life insurance cer- 
tificate = it a part of contract. Mutual Aid Union v. Lovitt, 170 Ark. 745, 281 
S. W. 354. 

Wm. V. Brown, of Texarkana, for appellant. 

E. Harold Beck and King, Mahaffey & Wheeler, all of Texarkana, for appellee. 

Levy, J. (after stating the facts as above). [1] The written application for the 
policy, made a part of the “contract” of insurance, as recited in the face of the policy, 
stipulates as follows: 

“That said contract shall not be binding upon the company unless on the date 
of the actual delivery of policy to me or my agent I am alive and in sound health.” 

This provision is cumulative, and not in conflict with the further provision in the 
policy reading: : 

“Provided, however, that no obligation is assumed by the company previous to the 
date hereof, nor unless on said date the insured is alive and in sound health.” 

[2-4] However perfect in form the contract may have been, and although all of 
its other terms and conditions may have been complied with, the “sound health” of the 
assured at the time ‘of the actual delivery of policy” was a condition precedent in 
order to complete its execution. Wright v. Federal Life Ins. Co. (Tex. Com. App.) 
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248 S. W. 325. And the evidence showed with certainty that the insured had been 
“ill” with influenza “several days” before the actual delivery of the policy on July 
29, 1925, which illness resulted in death on August 7, 1925. The question then remains 
only of whether or not the written application could be deemed a part of the contract 
of insurance as stipulated; such policy of insurance not being “accompanied by a 
written, photographic, or printed copy of the application for such insurance policy or 
contract.” According to the Texas statute, the application could not be deemed a part 
of the contract or policy of insurance. Article 5049, R. S. But this statute bears en- 
tirely upon insurance contracts or policies “issued or contracted for in this state.” 
And the evidence is conclusive, and not contended to the contrary, that the insurance 
was not contracted nor the policy issued in Texas. 

[5, 6] The facts show that the application was taken in Arkansas by a local agent 
of Arkansas, the assured and his father living in Arkansas. The premiums were paid 
in Arkansas. The agent, having no authority to conclude the contract, forwarded the 
application and the premiums to the domicile of the insurance company, and it was 
there accepted and the policy issued. The policy when returned did nci have to be 
countersigned. The agent was not authorized to withhold delivery, and there was 
nothing to prevent the immediate conclusion of the contract or postpone the taking 
effect of the policy. Therefore the insurance contract was, in point of fact, made 
in Arkansas. The performance of the contract, however, would be, by its terms and 
intention, at the domicile of the company. Fidelity Mutual Life Asso. v. Harris, 94 
Tex. 25, 57 S. W. 635, 86 Am. St. Rep. 813. Hence the court correctly sustained the 
defense. The character and form of the contract were entirely valid in Arkansas, 
as proven. It was not formally proven valid within the District of Columbia; but no 
act of Congress makes it invalid, and of this we can judicially know: 1 Greenleaf on 
Evidence, § 490; 1 Rice on Evidence, p. 32; 1 Jones Com. on Evidence, § 112; 
Apollos v. Staniforth, 3 Tex. Civ. App. 502, 22 S. W. 1061. 

The judgment is affirmed. 
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FIRE 


COMMERCIAL UNION FIRE INS. CO. OF NEW YORK v. MARSHALL erat. 
(Circuit Court of Appeals, Sixth Circuit. April 6, 1927.) 
Nos. 4734—4740, 4770—4773. 
18 Federal Reporter (2d) 457. 

1. INSURANCE—STIPULATION THAT LOSS SHOULD BE PAYABLE TO 
ANOTHER AS INTEREST APPEARED HELD NOTICE TO AND 
RECOGNITION BY INSURER OF INTEREST. 

Stipulation in fire insurance policy that loss should be payable to another as in- 
terest may appear held notice to and recognition by insurer of interests in property 
then or thereafter, and whatever it might be, and it was immaterial whether such 
interest was that of chattel mortgagee or owner of title, or of equitable lien, since, 
although important in shaping recovery, it did not affect validity of policy. 

(For other cases, see Insurance, Dec. Dig. § 582.) 


2. INSURANCE—STIPULATION THAT LOSS SHOULD BE PAYABLE TO 

ANOTHER AS INTEREST APPEARED SHOULD BE INTERPRETED 

IN VIEW OF EXISTING SITUATION. 

Stipulation in fire insurance policy that loss should be payable to another as in- 
terest might appear must be interpreted in view of existing situation, of which both 
parties had knowledge. 

(For other cases, see Insurance, Dec. Dig. § 582.) 


3. INSURANCE—STIPULATION REQUIRING INSURED TO KEEP IN- 

VENTORY MUST BE INTERPRETED WITH REFERENCE TO USAGES 

OF PARTICULAR BUSINESS. 

Stipulation in fire insurance policy requiring insured to keep inventories must be 
interpreted with reference to usages of particular business involved, since most perfect 
inventory which could be kept in one business might in another business be so vague 
as to be insufficient. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


4. INSURANCE—REQUIREMENT OF FIRE POLICY FOR INVENTORY 
HELD NOT TO REQUIRE SPECIFYING GRADES OF LUMBER, IN 
VIEW OF AVERAGE GRADES. 

Where evidence showed that insured, in manufacturing lumber, relied on average 
grades of lumber being cut, stipulation in fire policy requiring inventory did not 
require that lists of quantity and sizes should specify grades. 

+ (For other cases, see Insurance, Dec. Dig. § 335[2].) 


5. INSURANCE—INSURER NEED NOT PLEAD LIMITATION OF LIABIL- 

ITY AS DEFENSE UNDER DISTRIBUTION CLAUSE. 

Insurance company was not required to plead limitation of liability in accordance 
with distribution clause as a defense, since insured had duty of proving what property 
was destroyed and what insurance existed thereon. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 


6. INSURANCE—INSURED HELD NOT ENTITLED TO STATUTORY 
PENALTY, IN TENNESSEE, WHERE INSURERS PREVAILED IN 
PART AND WERE JUSTIFIED IN CONTESTING ACTION. 

Insured held not entitled to recover statutory penalty provided by Tennessee statute 
in case defense on policy was in bad faith, where insurance company prevailed as to 
12 per cent. of controversy, and contest of policy was one which justified them in 
taking opinion of court of last resort. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


In Error to the District Court of the United States for the Western District of 
Tennessee; Harry B. Anderson, Judge. 

Separate actions by G. L. Marshall and others against the Commercial Union Fire 
Insurance Company of New York, against the Hartford Fire Insurance Company, 
against the Commercial Union Assurance Company of London, and against the Home 
Fire & Marine Insurance Company of California. From the judgments, both parties 
bring error. Affirmed. 

R. Lee Bartels, of Memphis, Tenn., for plaintiff in error. 

Thos. A. Evans, of Memphis, Tenn. (Sivley, Evans & McCadden, Perry Orr, and 
Drane Lester, all of Memphis, Tenn., on the brief), for defendants in error. 
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Before Denison and Donahue, Circuit Judges, and Westenhaver, District Judge. 

Denison, Circuit Judge. Marshall and Neely owned and operated a sawmill in 
Mississippi. Dacus was a broker or dealer in manufactured lumber in Memphis. He 
made advances to the mill, to secure which advances lumber as cut was to be piled and 
marked for him. Pursuant to the contract, this gave him, at that stage, at least an 
. uitable interest. The contract also provided that at frequent intervals bills of sale 

the new lumber should be given to him to secure him for his advances. This was 
cae: The lumber was insured with the companies above named. A portion was later 
burned, and these suits were brought to recover the loss. At the end of a jury trial, 
both parties moved for directed verdict, and asked no alternative instructions. The 
court directed verdicts for plaintiffs. 

[1] The insurance policies contained the usual provision that they should be void 
if the interest of the insured be other than the sole and unconditional ownership, or if 
the property be or become incumbered by chattel mortgage, unless, in each case, 
otherwise provided by agreement on or in the policy. The policies on their face 
were made payable to Marshall and Neely, and covered lumber, “their own or held 
by them in trust or on commission, or sold, but not delivered,” etc. They contained the 
further provision that “any loss * * * proven to be due to the assured under this 
policy shall be held payable to [Dacus], as interest may appear.” In defense to the 
actions it was urged that the bills of sale constituted chattel mortgages, and that, in 
any event, Marshall and Neely were not the unconditional and sole owners. 

Upon the undisputed evidence these defenses were rightly overruled. There is no 
occasion to consider the extent of the effect of the word phrase “their own or,” etc.; 
plainly even this was an agreement in the policy that the insured were not the un- 
conditional and sole owners, and it might here well be thought to be language selected 
by the parties for properly covering the true situation. However that might be, the 
stipulation that the loss should be payable to Dacus “as interest may appear,” under 
the facts of this case, applied to his interest, whatever it was, and was notice to and 
recognition by the insurer of his interest in the property, then or thereafter, and what- 
ever it might be. It becomes unnecessary to consider whether his interest was that of 
a chattel mortgagee, or of the owner of the title, or of the owner of an equitable lien. 
Those things might be important in shaping the recovery; they do not affect the 
validity of the policy. 

It is argued that, since Dacus might have an interest in the policy as security for 
a debt, without having an interest in the insured property, this clause does not neces- 
sarily imply a mutual understanding that he did have such interest in the property. 
This, we think, is not the natural construction of the language used. An interest in 
the policy, or in the right of action thereon, as collateral security, would not only 
usually be nonexistent when the policy issued, and so could not be the subject of this 
reference, but no indorsement on the policy with reference to such an interest would 
have been required. It is to be supposed that this endorsement was put into the policy 
for a necesesary purpose, and the only such purpose would be to preserve the policy 
against invalidity arising from outstanding unnamed interests in the insured property. 

In holding that the effect of the loss payable clause was to consent to Dacus’ 
interest in the property, whatever it might be at the time of the loss, we do not over- 
look the cases cited and said to establish the contrary rule. All but one of them hold 
merely that the mortgagee in such a policy is interested only as the appointee of the 
insured, and cannot recover unles the insured could. With such a clause as we have 
here, this is not to be disputed. With this one exception, none of the cases cited hold 
or suggest that an outstanding mortgage to the person named in this clause can itself 
be the mortgage which will be a breach of the condition and invalidate the policy. 
In each of the other cases, the invalidity was caused by some other breach. 

This exception is Atlas Reduction Co. v. New Zealand Co. (C. C. A. 8) 138 F. 
497,9 L. R. A. (N. S.) 433. It does not seem ever to have been cited and followed 
upon this point, unless in one District Court case. Its value as authority is, to say the 
least, weakened by the forceful dissenting opinion of Judge Hook. It is not necessary 
to decide between the two views expressed in that case, because, in the present case, 
all doubt is removed by the fact that the clause is found in a policy which insured 
the interest of Marshall and Neely described in general and indefinite terms, and be- 
cause the fact of which Judge Hook thought the court might take judicial notice 
here expressly appeared, viz. that according to the usages and practices ot the com- 
munity and of these insurance companies, this phrase “as interest may appear” was 
understood to cover and include a chattel mortgage interest, and was the form of 
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words in a printed rider regularly used by the insurance companies for covering and 
describing that kind of interest. 

[2] It is also said that, although the effect of the loss payable clause might be to 
evidence an agreement as to the interest of Dacus existing at the time the policy 
issued, yet, whenever a later bill of sale was executed for a specific lot of lumber, 
that became a chattel mortgage not within the contemplation of such earlier agree- 
ment. This language, like other policy provisions, must be interpreted in view of the 
existing situation, of which both parties had knowledge. The lumber was being man- 
ufactured and piled and shipped under the provisions of the Dacus contract. At first, 
it was subject at least to a lien for the advances made against it. A little later, and 
from time to time, a particular lot was covered by a bill of sale to the same creditor 
and securing the same advances. The policy insured the lumber which was to come 
into existence from time to time, and pass through this course of treatment under the 
contract. It cannot be said, in any clear sense, that when the bills of sale were given 
the property thereby “became incumbered by a chattel mortgage.” It always had been 
incumbered by a generally equivalent security for the same indebtedness. 

[3, 4] It was also urged that there had been a breach of the condition which 
required the insured to keep inventories of their lumber, and it is said that the inven- 
tories which were kept did not show the grades, and hence were insufficient. Mani- 
festly such a stipulation must be interpreted with reference to the usages of the 
particular business involved; the most perfect inventory which could be kept in one 
business might in another business be so vague as to be insufficient. The proof shows 
that there were well-established log-run average grades of the lumber being cut for 
Dacus by this mill from a certain tract of timber; that the insured in all their deal- 
ings relied upon the existence of these average grades as applied to the whole yard; 
and that there was no doubt about the propriety of this application to the burned 
lumber. In this situation, the duty to keep inventories did not require that the lists 
of quantity and sizes should specify grades. 

Marshall and Neely also bring error because they were allowed to recover only 
88 per cent. of the face of the policies. This was because of the effect given by the 
trial court to the so-called distribution average clause, reading as follows: “It is a 
consideration of this contract that the amount insured hereunder shall attach at all 
times during the life of this policy, in each building, shed, and other structure and/or 
place, in that proportion of the total amount hereby insured that the value of the 
property covered by this policy in each such building, shed, other structure and/or 
place, shall bear to the value of all property insured hereby.” 

[5] The policy covered. by blanket form the lumber in the mill yard and in the 
shipping yard at the railroad. The proofs tended to show, and the judge in directing 
the verdict had a right to assume, as he did, that at the time of the fire the mill yard 
held 88 per cent. and the shipping yard 12 per cent. of the total property covered. 
The property burned was in the mill yards only, but was of a value greater than the 
whole face of the policies. The plaintiff’s objection to this limitation of its recovery 
to the 88 per cent. figure was because the distribution average clause was not pleaded 
as a defense. Aside from all other questions, such pleading was not necessary, be- 
cause this was not a defense. It did not even amount to such a reduction in plain- 
tiff’s claim as would be affected by a coinsurance clause. It was plainly incumbent 
upon plaintiff’s to prove what property was destroyed and what insurance existed 
upon it; and plaintiff’s own proofs show that there was no insurance in force upon 
the property burned, except to the extent of 88 per cent. of the face of each policy. 

[6] Marshall and Neely also complain because they were not allowed to recover 
the 25 per cent. penalty which the statutes of Tennessee provide that the jury may 
award, in addition to the loss, when it finds that the defense was made in bad faith. 
Even if the Tennessee penalty statute applies to a Mississippi contract, and even if 
there had been any evidence tending to show bad faith in the defense, plaintiffs could 
not complain, in the face of their submission to the court of any issue of fact there 
might be, and his implied finding that there was no bad faith in the defense. How- 
ever, there was no such evidence. Not only did defendants prevail as to 12 per cent. 
of the controversy, but their contest, based on the chattel mortgage theory, was plainly 
one which justified them in taking the opinior of the court of last resort. Columbia 
Nat. Life Ins. Co. v. Harrison (C. C. A. 6) 12 F. (2d) 986, 990. 

No other assignments of error require attention. All the judgments are affirmed. 
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KIMBALL ICE CO. v. HARTFORD FIRE INS. CO. (No. 2590.) 
(Circuit Court of Appeals. Fourth Circuit. April 12, 1927.) 
18 Federal Reporter (2d) 563. 

1. INSURANCE—INSURER, ASSERTING WILLFUL BURNING OF PROP- 
ERTY COVERED BY POLICIES SUED ON, HAS BURDEN OF PROOF. 
Defendant, in corporation’s action on fire insurance policies, alleging that property 

was willfully burned by a stockholder, general manager, and large creditor of the 

corporation, has burden of proof on such issue. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—WILLFUL BURNING OF PROPERTY BY CORPORA- 
TION’S GENERAL MANAGER, OWNING ONE-FOURTH OF ITS 
STOCK AND BEING A LARGE CREDITOR, PRECLUDES RECOVERY 
ON FIRE POLICIES. 

A corporation cannot recover on fire insurance policies covering property willfully 
burned by its general manager, who was also owner of one-fourth of corporation’s 
stock and a large creditor of the corporation. 

(For other cases, see Insurance, Dec. Dig. § 429.) 


3. INSURANCE—STOCKHOLDER’S RIGHT TO RECOVER ON FIRE POL- 
ICY IS NOT NECESSARILY DEFEATED, NOR PREJUDICIALLY 
AFFECTED, BY IMPROPER ACTIONS OF OFFICER OF COMPANY. 
The right of recovery on an insurance policy in behalf of stockholders and owners 

of a corporation is not necessarily defeated, nor prejudicially affected, by the action of 

an officer of the company acting in an improper manner, unless there is fraud or 
wrongful doing on part of company’s representative. 
(For other cases, see Insurance, Dec. Dig. § 429.) 


In Error to the District Court of the United States for the Southern District of 
West Virginia, at Bluefield; George W. McClintic, Judge. 

Action by the Kimball Ice Company against the Hartford Fire Insurance Com- 
pany. Judgment for defendant, and plaintiff brings error. Affirmed. 

G. W. Howard, of Welch, W. Va. (Harman & Howard, of Welch, W. Va., on the 
brief), for plaintiff in error. 

A. G. Fox and D. E. French, both of Bluefield, W. Va. (D. M. Easley and Joseph 
M. Sanders, both of Bluefield, W. Va., on the brief), for defendant in error. 

Before Waddill, Rose, and Parker, Circuit Judges. 

WappiLL, Circuit Judge. This is an action at law, instituted in the circuit court 
of McDowell county, West Virginia, and removed to the United States District Court 
for the Southern District of West Virginia, to recover upon two certain policies of fire 
insurance, numbered 8656 for $2,800, and 26,996 for $8,000, issued on the 12th of Feb- 
ruary, 1924; the first named policy being upon a one-story frame building of the Kim- 
ball Ice Company, located on Chestnut street, at Kimball, McDowell county, W. Va., 
and the second upon the machinery, boilers, and supplies, including fixtures and fur- 
niture, in said building. The policies were taken out on the date mentioned in the 
name of the Kimball Ice Company, by Sol Kaufman, general manager; said Kauf- 
man being the owner of one-fourth of the total stock of the Kimball Ice Company, 
and who was in complete control and management of the company at the time of 
taking out the policies, and acted solely in its behalf. The policies were issued through 
the Flat Top Insurance Agency, at Bluefield, W. Va., and secured by R. B. Taylor, 
insurance solicitor for the said agency. 


The fire occurred on the 12th of May, 1924, and caused a total loss of the entire 
property covered by the policies. Proofs of loss were duly made, and the insurance 
company declined to pay anything on account of the policies, and this suit was insti- 
tuted. Defendant filed its plea denying liability, and set forth specifically in its bill of 
particulars the grounds of its defense that under the provisions of the policies no 
recovery could be had, and in addition defendant filed a special plea setting forth 
that after the procurement of the policies aforesaid by the said Kaufman, acting in 
the name and on behalf of the Kimball Ice Company, he caused the premises to be 
burned, to obtain the insurance money thereon. 

The Kimball Ice Company filed replications to the pleas interposed by the defend- 
ant, and especially denied that the property was burned, or caused to be burned, in 
order to procure the insurance thereon, and that, as well under the specifications of 
objection enumerated by the insurance company under the clauses of the policies, 
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as because of the facts in connection with the alleged burning of the property, the in- 
surance company was liable on both policies, and the plaintiff entitled to recover the 
full face value thereof. 

The court passed upon the questions raised by the pleadings, as will hereinafter 
be specifically shown, and submitted the case to the jury as well on the technical ques- 
tions arising upon the face of the ‘policies as the action of the plaintiff, by and through 
its general manager and stockholder aforesaid in burning the insured property. The 
jury returned a verdict in favor of the insurance company upon the issues joined. 
Plaintiff thereupon moved the court to set aside the verdict of the jury, first, as con- 
trary to the law and the evidence; second, for error in admitting improper and refus- 
ing to receive proper testimony; and, third, because of error in the court’s charge to 
the jury. It is to the court’s action in the particulars mentioned that this writ of error 
is sued out. 

The assignments of error greatly tend to simplify the issues submitted for the 
determination of the court. They are that the court erred in permitting the defendant 
to file its specifications of defense set forth in its plea No. 1, denying liability generally 
under the policies; in overruling the motion to strike out plea No. 2 relating to the 
increase of hazards to the property, and the unlawful destruction of the same; in 
refusing to strike out the testimony of the defendant’s witnesses Ayres, Horan, and 
Welcher ; in charging the jury favorably to the defendant upon the plea regarding the 
burning of the property by plaintiff’s manager, as will be hereafter fully recited; in 
overruling plaintiff’s motion to set aside the verdict of the jury and award a new trial; 
and in entering judgment thereon in behalf of the defendant. The assignments of 
error will be briefly considered. 

(A) The assignments involve the ruling of the lower court upon the several 
technical questions raised by the defendant’s plea upon the merits, and specifically 
enumerated in the bill of particulars filed setting forth the same. Defendant in- 
sisted that the policies contained provisions, conditions, and warranties disentitling a 
recovery: thereunder, arising, among other things, from the act of the plaintiff, a 
manufacturing establishment, in discontinuing operation of the plant for 10 days; for 
its failure to have an unconditional and sole ownership in fee of the property insured; 
in permitting the insured premises to become vacant and not occupied for a period 
of longer than 10 days; and for its failure to give immediate notice in writing of the 
alleged loss and damage to the property insured, with a view of further protecting the 
same or any part thereof not actually burned. 

The several questions thus presented are ordinarily of vital importance, as affecting 
the liability under an insurance policy, and as to each of which there is much con- 
trariety of opinion among the courts. They all become of little moment here, as the 
court submitted the same—that is, the question as to the provisions, conditions, and 
warranties of the policies—to the jury to be determined in the light of the facts 
properly applicable to the same, which rulings of the court were favorable to the 
plaintiff, as well as its comments upon the weight and sufficiency of the testimony, 
and the right to introduce the same, to which no exceptions were taken by plaintiff, 
and the assignments of error hence do not present any alleged error in the action of 
the court in the respects mentioned. 

(B) The defendant, predicated upon the clause in the policy denying to the assured 
the right of recovery “where the hazard is increased by any means within the knowl- 
edge or control of the insured,” interposed its plea that the plaintiff was not entitled 
to a recovery because the fire resulted from the wrongful and fraudulent act of plain- 
tiff’s manager and stockholder, who at the time was in complete charge and control of 
the plant and property. This plea the plaintiff moved to strike out, which the court 
overruled, and the court thereupon in its charge submitted that question also to the 
jury, instructing them as follows: 

“The court instructs the jury that, the defendant having interposed the defense 
that the plaintiff’s property was willfully burned at the instance of Sol Kaufman, a 
stockholder and general manager of the plaintiff, the burden is on the defendant to 
make out this defense by a preponderance of the evidence. 

“T further instruct the jury that, if you believe from all the evidence—that is, if 
you have a veal faith in yourself—that this property was willfully burned at the 
instance of Kaufman, a stockholder and general manager of the plaintiff, then you 
should find for the defendant.” 

{1] The instruction of the court given at the instance of the plaintiff upon the 
burden of proof on the issue as to the burning of plaintiff’s property, and the neces- 
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sity of the defendant to establish its defense by a preponderance of the testimony, is 
manifestly free from error. The issue on this plea involved entirely affirmative matter, 
introduced by the defendant as the reason why the plaintiff should not recover, and 
the burden of proof in such circumstances, as well as the preponderance thereof, prop- 
erly rested upon the party offering the plea. This calls for no citation of authority. 


[2] The instruction as to the right of recovery under such plea, especially excepted 
to by the plaintiff, and set forth in its assignment of error, presents a more serious 
and difficult question, but one which, taking the instruction as given in the light of the 
court’s ruling, is, we think, free from error. The court in the instruction charged the 
jury that, if the burning was at the instance of Kaufman, a stockholder and general 
manager of the plaintiff, that alone was sufficient to warrant finding a verdict for the 
defendant. We are inclined to think this view is correct in this case, and that there 
can clearly be no recovery in the circumstances here, where the general manager of the 
property was the owner of one-fourth of the entire capital stock of the plaintiff, a 
large creditor of the company, which was wholly insolvent, and who, at the time of 
taking out the insurance and of the fire, was in exclusive control and management 
of the property; the other officers and owners neither participating in nor having 
knowledge of what was being done with the property, or the taking out of the 
insurance. 


[3] The right of recovery upon an insurance policy in behalf of stockholders and 
owners of the company is not necessarily defeated or prejudicially affected by the 
action of an officer of the company acting in an improper manner; but where, in a case 
like the present, especially if there was fraud or wrongdoing on the part of the com- 
pany’s representative in procuring the policy, it presents a very different question. 
This is undoubtedly true, where the specific charge of fraud in the procurement of 
the policies and the actual burning of the property is made against the chief officer 
of the company, who acted in behalf of the company in effecting the insurance, and 
who was at all times in the exclusive management and control of the property. These 
facts were submitted to the jury under the charge of the court, which found a verdict 
in favor of the defendant company ; that is to say, that the insurance policy was fraud- 
ulently procured, and the premises willfully and purposely burned, with a view of 


securing the insurance money. In such circumstances, of course, no recovery can 
be had. 


We do not deem it necessary to cite authorities to show that in other circum- 
stances recovery might be had by a company and its stockholders under the policy, but 
not in such a case as this, and we deem it only necessary to cite a few authorities 
showing that no recovery can or should be had under the conditions existing here. 
Columbian Ins. Co. v. Lawrence, 10 Pet. 507, 9 L. Ed. 512; Waters v. Merchants’ 
Louisville Ins. Co., 11 Pet. 213, 9 L. Ed. 691; N. Y. Mutual Life Ins. Co. v. Arm- 
strong, 117 U. S. 591, 6 S. Ct. 877, 29 L. Ed. 997; Ritter v. Mutual Life Ins. Co., 169 
U. S. 139, 18 S. Ct. 300, 42 L. Ed. 693; Meily Co. v. London & L. Ins. Co. (C. C.) 
142 F. 873; Id. (C. C. A. 3rd) 148 F. 633; Keeton v. Jefferson Standard Life Ins. 
Co. (C. C. A. 4th Cir.) 5 F.(2d) 183, 187; Bellman v. Home Ins. Co., 178 Wis. 349, 
189 N. W. 1028, 27 A. L. R. 945; Felsenthal Co. v. Northern Assur. Co., 284 IIl. 
343, 120 N. E. 268; Northern Ins. Co. v. Rachlin Clothes Shop (Del.) 125 A. 184. 

In a case certified to the Supreme Court from the Circuit Court of the District of 
Kentucky, answers were made, inter alia, as follows: “As we understand the first ques- 
tion, it assumes that the fire was directly and immediately caused by the barratry of 
the master and crew, as the efficient agents, or, in other words, that the fire was 
communicated and occasioned by the direct act and agency of the master and crew, 
intentionally done from a barratrous purpose. In this view of it, we have no hesi- 
tation to say that a loss by fire caused by the barratry of the master or crew is not 
a loss within the policy. Such a loss is properly a loss attributable to the barratry 
as its proximate cause, as it concurs as the efficient agent, with the element, eo instanti, 
when the injury is produced. If the master or crew should barratrously bore holes in 
the bottom of the vessel, and the latter should thereby be filled with water and sink, 
the loss would properly be deemed a loss by barratry, and not by a peril of the seas 
or of rivers, though the flow of the water should co-operate in producing the sinking.” 

“* *® * As applied to policies against fire on land, the doctrine has for a great 
length of time prevailed that losses occasioned by the mere fault or negligence of the 
assured or his servants, unaffected by fraud or design, are within the protection of 
the policies; and as such recoverable from the underwriters.” Mr. Justice Story, 
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speaking for the Supreme Court in Waters v. Merchants’ Louisville Insurance Co., 
supra., 11 Pet. 213, 219, 9 L. Ed. 691. 

“In relation to insurances against fire on land, the doctrine seems to have prevailed 
for a great length of time that they cover losses occasioned by the mere faults and 
negligence of the assured and his servants, unaffected by any fraud or design. * * * 
Fraudulent losses are necessarily excepted upon principles of general policy and morals; 
for no man can be permitted, in a court of justice, to allege his own turpitude as a 
ground of recovery in a suit.” Mr. Justice Story, speaking for the Supreme Court in 
Columbian Insurance Co. v. Lawrence, supra, 10 Pet. 507, 517, 518, L. Ed. 512. 

“But, independently of any proof of the motives of Hunter in obtaining the policy, 
and even assuming that they were just and proper, he forfeited all rights under it 
when, to secure its immediately payment, he murdered the assured. It would be a 
reproach to the jurisprudence of the country, if one could recover insurance money 
payable on the death of a party whose life he had feloniously taken. As well might 
he recover insurance money upon a building that he had willfully fired.” Mr. Justice 
Field, speaking for the Supreme Court, in New York Mutual Life Ins. Co. v. Arm- 
strong, supra, 117 U. S. 591, 600, 6 S. Ct. 877, 881, 29 L. Ed. 907. 

“Tn all contracts of insurance, there is an implied understanding or agreement that 
the risks insured against are such as the thing insured, whether it is property, or 
health, or life, is usually subject to, and the assured cannot voluntarily and inten- 
tionally vary them. Upon principles of public policy and morals, the fraud or the 
criminal misconduct of the assured is, in contracts of marine or of fire insurance, an im- 
plied exception to the liability of the insurer.” Mr. Justice Harlan, speaking for the 
Supreme Court in Ritter v. Mutual Life Ins. Co., supra, 169 U. S. 139, 157, 158, 18 S. 
Ct. 300, 306, 42 L. Ed. 693. 

The authorities cited wovld seem to make clear that in a case like the present, 
under the jury’s finding upon the facts, no recovery can be had upon a policy of insur- 
ance issued under circumstances as here. Some of the cases discuss the differences 
between policies issued in behalf of a copartnership and those in favor of corpora- 
tions; the distinction sought to be made being that copartners are agents one for the 
other, which is not the case with stockholders of a corporation. 

Whatever there may be in these distinctions, they should not avail where the gen- 
eral manager, who took out the insurance, was the sole representative of all the 
parties connected with the corporation, and who entirely directed, managed, and con- 
trolled the same, and in which he was personally largely interested as a stockholder. 
If recovery could be had in the present instance, all that would be necessary would be 
to turn over the property of a corporation to the exclusive management and control 
of a single person, who could procure insurance fraudulently and effect the willful 
burning of the insured premises, and assert a mere claim of innocence on the part of 
-_ interested in the company, who would thereby secure the benefit of the direct 

raud. 

(C) The court, in our judgment, was clearly right in its ruling declining to strike 
out the testimony of the witnesses Ayres, Horan, and Welcher, and allow the same to 
remain in the evidence, with the court’s comments thereon, which clearly called atten- 
tion to the infirmities in the testimony, the extent to which the same should be con- 
sidered, and its proper legal bearing. 

[4] (D) The assignments of error involving the motion for a new trial, and the 
refusal of the court to set aside the verdict of the jury, and in entering judgment 
thereon for the defendant, are one and all without merit. The granting or refusing 
to grant a new trial is not the subject of review by this court in the circumstances 
here. No motion was made by the defendant to take the case from the jury and 
instruct a verdict in its behalf. Had such a motion been made, the same should have 
been overruled. The case as submitted was clearly one dependent upon the correct 
determination of the facts. The conflict in the testimony, as affecting the more essen- 
tial features of the case, was apparent, presenting a delicate issue, that particularly 
called for the consideration of the jury. 

The facts abundantly sustain the jury’s finding, and the court’s action in respect 
thereto, and this court should not .for a moment consider the substitution of its judg- 
ment for that of the jury, the final triers of the facts. The judgment of the trial court 
should be affirmed, at the cost of the plaintiff in error. 

Affirmed. 

The affirmance of the decision in this case was concurred in by the three circuit 
judges, but Judge Rose died before the announcement of the opinion. 
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SVEA FIRE & LIFE INS. CO., LIMITED, OF GOTHENBURG, SWEDEN, v. 
STATE SAVINGS & LOAN ASS’N. (No. 7453.) 
(Circuit Court of Appeals, Eighth Circuit. April 11, 1927.) 
19 Federal Reporter (2d) 134. 

3. INSURANCE—MEASURE OF DAMAGE, UNDER POLICY LIMITING 
LIABILITY TO ACTUAL CASH VALUE, IS SUCH VALUE AT TIME 
OF LOSS, WITH DEDUCTIONS FOR DEPRECIATION. 

Measure of damage, under policy providing that insurer should not be liable be- 
yond actual cash value of property, is such actual cash value at time of loss, with 
proper deductions for depreciation. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


4, INSURANCE—EVIDENCE HELD SUFFICIENT FOR JURY TO DETER- 
MINE DAMAGE IN ACCORDANCE WITH PROVISIONS OF POLICY 
LIMITING LIABILITY TO ACTUAL CASH VALUE. 

Evidence in action on policy limiting liability to actual cash value of property 
held sufficient for jury to determine damage in accordance with provision of policy. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 


5. INSURANCE—UNDER POLICY WITH LOSS PAYABLE CLAUSE, RE- 
QUIRING NOTICE OF CHANGE OF OWNERSHIP, MORTGAGEE MAY 
RECOVER FOR LOSS WITHIN REASONABLE TIME FOR NOTICE, 
BUT NOT AFTER EXPIRATION THEREOF. 

Where policy with loss payable clause required mortgagee to give notice of any 
change of ownership or occupancy of insured property coming to its knowledge, re- 
covery may be had in case of loss within reasonable time in which to notify insurer 
of change of ownership, but, if occurring after reasonable time had expired for such 
notice, insurer is not liable. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


6. INSURANCE—QUESTION OF NOTICE OF CHANGE OF OWNERSHIP 
WITHIN REASONABLE TIME OR WHETHER LOSS OCCURRED BE- 
FORE EXPIRATION THEREOF HELD FOR JURY. 

Evidence in action on insurance policy requiring notice of ‘change of ownership 
or occupancy of insured premises, relative to giving notice within reasonable time of 
change of ownership, or whether loss occurred before such reasonable period had 
expired, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

In Error to the District Court of the United States for the Eastern District of 
Oklahoma; Robert L. Williams, Judge. 

Action by the State Savings & Loan Association against the Svea Fire & Life In- 
surance Company, Limited, of Gothenburg, Sweden. Judgment for plaintiff, and 
defendant brings error. Affirmed. 

John F. Webster, of Oklahoma City, Okl. (F. A. Rittenhouse, of Oklahoma City, 
Okl., and John H. Mosier, of Muskogee, Okl., on the brief), for plaintiff in error. 

Malcolm E. Rosser, of Oklahoma City, Okl. (J. Wood Glass and F. A. Calvert, 
both of Nowata, Okl., on the brief), for defendant in error. 

Before Kenyon, Circuit Judge, and Symes and Molyneaux, District Judges. 

Kenyon, Circuit Judge. Plaintiff brought action against defendant to recover 
$4,047, which it claimed was due by virtue of a loss under an insurance policy issued by 
defendant to one Z. T. Helm, covering a two-story shingle-roof frame building owned 
by him in the city of Tulsa, Okl., and on which property plaintiff held a mortgage in 
the sum of $5,000. The policy had attached to it a “loss payable clause,” by which, 
in the event of loss, the same should be payable to plaintiff, as mortgagee, as its interest 
may appear. In October, 1924, the insured frame building was damaged by fire and 
partially destroyed. 

Defendant filed a demurrer to the petition, raising the question that the facts 
stated were not sufficient to constitute a cause of action, and that there was a defect 
of parties plaintiff in the failure to make Helm a necessary party. This demurrer was 
not passed on, and defendant filed answer. The case was tried to a jury, and a verdict 
for $3,000 was returned, for which sum judgment was entered. Some of the ques- 
tions raised, such as the failure to make Helm a party, are not insisted upon or 
argued; hence waived. 


Four propositions are urged by defendant: (1) That the petition did not state a 
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cause of action because of the absence of essential averments of value; (2) that there 
was no competent proof of damage under the terms of the policy, for the reason that 
the cost of repairing the damaged property was not shown; (3) that there had been a 
transfer of the title to the property, and that notice was not given to defendant thereof 
as required by the terms of the policy; (4) refusal of the court to instruct as a 
matter of law that a reasonable time had elapsed between the time plaintiff knew of the 
change in ownership of the property and the date of the fire. 

We take these up in their order. The petition in the case alleges: “(5) That the 
loss of this plaintiff by reason of the partial destruction and great damage done to said 
property by said fire was four thousand forty-seven dollars ($4,047), and that the 
amount of the lien of plaintiff upon said property under and by virtue of its mortgage 
is a sum of money in excess of said loss.” The policy provided: “This company shall 
not be liable beyond the actual cash value of the property at the time any loss or dam- 
age occurs, and the loss or damage shall be ascertained or estimated according to such 
actual cash value, with proper deduction for depreciation, however caused, and shall 
in no event exceed what it would then cost the insured to repair or replace the same 
with material of like kind and quality.” 

[1, 2] While the complaint may have been defective, in not containing a clear 
averment of the value of the property damaged or destroyed, that question could have 
been raised by demurrer or by a motion for more specific statement. The demurrer 
filed was apparently never presented to the court for decision. Defendant filed answer, 
thus waiving the demurrer. The charge that the complaint did not contain a sufficient 
allegation of value was not raised in the trial of the case. Both parties united in 
trying the case on the theory that the complaint was sufficient. The court instructed 
the jury as to the damage in the terms of the policy. No objection was made thereto, 
or exception taken; defendant’s counsel stating that the only exception they wanted 
to the instructions was as to the submission to the jury of the question of reasonable 
time. The situation is presented, therefore, of where a case is tried, and the question 
as to the sufficiency of the petition not raised in any way until the case reaches the 
appellate court on writ of error. In 21 R. C. L. p. 614, § 156, it is stated: “And 
when the point as to the legal insufficiency of a pleading is made in the appellate court 
for the first time, the objection is regarded with disfavor, and every reasonable deduc- 
tion will be drawn from the facts stated in order to uphold the pleading.” Whatever 
defect there may have been in the statement of the cause of action, we are satisfied the 
petition did state a cause of action, and any defects were cured by the verdict. 21 
R. C. L. p. 614, § 156. It is too late under the condition of this record to raise that 
question here. 

(3, 4] Defendant urges that plaintiff attempted to establish its damage upon the 
basis of the cost of a new building, and that it cannot do this unless it shows that the 
insured building was a total loss; that therefore there is no competent evidence to sus- 
tain the verdict. The evidence was in conflict as to the amount of loss by reason 
of the fire. The witness for plaintiff, Glore, testified that he made an estimate of 
what it would cost to vg the property in the condition it was in before the fire, and the 
amount would be $4,484.95. He also testified there would be no salvage of the build- 
ing; that what material could be saved in that way would involve more expense 
than if new material was purchased. On cross-examination he does say that he prac- 
tically figured a new house to be placed on the foundation; it being conceded that 
th foundation was not injured. Witness Wallace, for plaintiff, testified that it would 
cost $4,047 to put the building back as it was before the fire, that it would be ex- 
pensive to wreck the building and use the salvage, and that such proceedings would 
cost more than to buy new material. On the other hand, witnesses for defendant tes- 
tified that the cost of repairing the building and restoring it to the condition it was 
in prior to the fire would be from $1,500 to $2,000. The measure of damage was to 
be ascertained according to the actual cash value of the property at the time of loss, 
with proper deduction for depreciation, and in no event to exceed what it would then 
cost the insured to repair or replace the same with material of like kind and quality. 
The court so told the jury, and further that the burden was on the plaintiff to estab- 
lish that fact. Defendant contends that the evidence shows without question there 
should have been allowed a depreciation of 25 per cent. Under the testimony of two 
witnesses of plaintiff, hereinbefore referred to, it would have cost more than $4,000 to 
put the building back on the uninjured foundation in the condition it was in before 
the fire. If from that should be taken a depreciation of 25 per cent., the result 
would be practically what the jury returned as their verdict. We think there was 
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sufficient evidence upon which the jury could determine the damage according to the 
rule laid down by the court. 

The only contentions of any merit, in our judgment, are those in relation to the 
failure to give notice within a reasonable time, and whether this was a question of 
law for the court, or of fact for the jury. The policy provided in part as follows: 
“Loss, if any, payable to Nowata Building & Loan Association as mortgagee (or trus- 
tee), as such interest may appear. This policy, as to the interest therein of the said 
payee as mortgagee (or trustee) only, shall not be invalidated by any act or neglect 
of the mortgagor or owner of the within described property nor by the commence- 
ment of foreclosure proceedings, nor the giving of notice of sale relating to the prop- 
erty, nor by any change in the interest, title, or possession of the property, nor by any 
increase of hazard: Provided that in case the mortgagor or owner shall neglect to pay 
any premium due under this policy, the mortgagee (or trustee) shall, on demand, pay 
the same; and provided further that the mortgagee (or trustee) shall notify this com- 
pany of the commencement of foreclosure proceedings, and of any notice of sale 
relating to the property, and of any change of ownership or occupancy or increase of 
hazard which shall come to the knowledge of said mortgagee. * * * Failure upon 
the part of the mortgagee (or trustee) to comply with any of the foregoing obligations 
shall render the insurance under this policy null and void as to the interest of the 
mortgagee (or trustee).” 

The Nowata Building & Locn Association is the same corporation as plaintiff, 
the name having been changed. The policy did not become void under this provision 
as to the mortgagee by mere change of ownership in the property. It was the duty 
of the mortgagee to notify the insurance company of any change of ownership com- 
ing to its knowledge. It is conceded that there was a transfer of this property made 
by Helm to other parties, and that notice of this came to plaintiff on Friday, October 
3, 1924. The fire occurred either on the 5th or the 7th of October, 1924. There is a 
sharp conflict in the testimony as to the date, some witnesses testifying postively that 
it occurred Sunday morning, October 5th. The fire marshal testified his record showed 
the fire to have been on the 7th. There was evidence from which the jury could have 
found that the fire occurred on the 5th. There would then have been one intervening 
day between the time plaintiff had notice of the transfer of title until the occurrence 
of the fire. That intervening day was Saturday. There is some evidence that Mr. 
Brooks, agent of defendant, was out of the city on Saturday. Mr. Jordan, agent of 
plaintiff, testifies that he first had notice on the 3d of October of the change of own- 
ership, and that on Friday evening, October 3d, he instructed his stenographer to draw 
the necessary assignment and secure the signature of the agent of defendant, which 
apparently, however, wos not done; that he did not personally see Mr. Brooks, agent 
of defendant, until the Monday following, at which time he notified him of the change 
of title, so that defendant did not receive notice of the change of ownership of the 
property until Monday, October 6th. 

[5] The court submitted the question of reasonable notice as a question of fact 
to the jury, and said: “If the fire occurred within a reasonable time in which to notify 
the insurance company of the change of ownership after the fire occurred, when the fact 
that it did occur within that time and the notice was not given would not avail the 
defendant. But if that fire occurred after a reasonable time had expired for notice 
to be given of change of ownership, then you ought to find in favor of the defend- 
ant.” That was, we think a correct and very clear expression of the law applicable 
to the situation. The question really was as to whether the fire occurréd after a 
reasonable time had expired for notice to be given of the change of ownership. If 
so, plaintiff could not recover. The insurance policy, while providing for the giving 
of notice of change of ownership, did not provide that notice must be given imme- 
diately, or at any particular time, and under such circumstances a reasonable construc- 
tion of the provision of the policy would be that notice must be given within a rea- 
sonable time. What is a reasonable time depends on the particular facts and circum- 
stances of each case. Joyce on the Law of Insurance, vol. 5, § 3297; 29 Cyc. p. 1118; 
Passaic Valley S. Comm’rs v. Holbrook, Cabot & Rollins Corp. (C. C. A.) 6 F.(2d) 
721; Miller v. Hartford Fire Ins. Co., 70 Iowa, 704, 29 N. W. 411; Springfield Fire 
& Marine Ins. Co. v. Brown, 128 Pa. 392, 18 A. 396. 

[6] Both plaintiff and defendant requested an instruction on the subject of rea- 
sonable time in relation to notice of change of ownership; plaintiff asking the court 
to instruct as a matter of law that the time was not unreasonable and defendant ask- 
an instruction that it was. Chief Justice Marshall, in Chesapeake Insurance Co. v. 
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Stark, 6 Cranch, 268, 273 (3 L. Ed. 220), stated the rule as to reasonable time as 
follows: “But what time is reasonable is a question compounded of fact and law, 
which has not yet been reduced to such certainty, as to enable the court to pronounce 
upon it, without the aid of a jury. Certainly the delay may be so great as to enable 
every man to declare, without hesitation, that it is unreasonable, or the abandonment 
may be so immediate that all will admit it to have been made in reasonable time; but 
there may be such a medium, between these extremes, as to render it doubtful whether 
the delay has been reasonable or otherwise. If it was a mere question of law, which 
the court might decide, then the law would determine, to a day or an hour, on the 
time left for deliberation after receiving notice of the loss. But the law has not so 
determined, and it therefore remains a question compounded of fact and law which 
must be found by a jury under the direction of the court.” 

In Hamilton et al. v. Phoenix Ins. Co. of Hartford (C. C. A.) 61 F. 379, 390, 
Judge Taft (present Chief Justice of the Supreme Court of the United States) re- 
views at length many authorities, and sums up thus: “The number of authorities on 
this subject is myriad; and there are many in which the rule is stated without 
qualification that the question of reasonable time is a question of law for the court, 
but we think it will be found that such cases may be divided into two classes. The 
first class embraces commercial transactions which happens in the same way, day after 
day and present the question of reasonable time on the same data in continually 
recurring instances, so that, by a series of decisions of the courts, the reasonable time 
has been rendered certain. The second class of cases is where the time taken is so 
clearly reasonable or unreasonable that there can be no room for doubt as to the 
proper answer to the question. Where, however, the answer to the question is one 
dependent on many different circumstances which do not constantly recur in other 
cases of like character, and with respect to which no certain rule of law has heretofore 
been laid down, or could be laid down, the question is one of fact for the jury.” 

In Elliott on Contracts, vol. 2, p. 1550, it is said: “It is true as a general rule that 
what constitutes a reasonable time is a question of fact to be determined by the jury 
from all the circumstances of the case.” No definite rule can be laid down as to what 
constitutes reasonable time, as each case is different from the others in its facts. If 
there is no dispute as to the facts and the proper inferences to be drawn therefrom 
the question is one of law. Elliott on Contracts, vol. 2, § 1550; Keller v. Halsey et al.,. 
130 App. Div. 598, 115 N. Y. S. 564; Smith v. Savin et al., 141 N. Y. 315, 36 N. E. 338. 
Where the facts are in dispute or reasonable minds could fairly draw different infer- 
ences therefrom the question is for the jury. Burhorn v. Lockwood et al. 71 App. 
Div. 301, 75 N. Y. S. 828; Pickel v. Phenix Ins. Co., 119 Ind., 291, 21 N. E. 898; 2 
Elliott on Contracts, § 1550, and cases there cited; Loomis v. Norman Printers’ 
Supply Co., 81 Conn. 343, 71 A. 358; Texas Co. v. Brilliant Mfg. Co. (C. C. A.) 
2 F.(2d) 1; 26 C. J., p. 549; Campbell v. Henry, 128 Cal. 109, 60 P. 532; Boyington 
et al. v. Sweeney, 77 Wis. 55, 45 N. W. 938. 

The facts here as to when notice was given are in sharp dispute, and the questions, 
under all the circumstances disclosed by the record, of whether notice was given within 
a reasonable time of the change of ownership, or whether the fire occurred before 
such reasonable period of time had expired, were questions of fact, and the court was 
entirely correct in submitting the same to the jury. 

The judgment is affirmed. 


NATIONAL LIBERTY INS. CO. v. TRATTNER. (No. 336.) 
Supreme Court of Arkansas. April 4, 1927. - 
292 Southwestern Reporter, 677. 

1, INSURANCE—MISSOURI INSURANCE CORPORATION HELD NOT 
SUABLE IN ARKANSAS ON MISSOURI CONTRACT, COVERING 
PROPERTY IN MISSOURI, MADE WITH RESIDENT OF MISSOURI 
(CONST. ART. 12, § 11; CRAWFORD & MOSES’ DIG. § 6063). of 
Under Const. art. 12, § 11, and Crawford & Moses’ Dig.°§ 6063, relating to 

foreign corporations doing business in the state and providing for service of process 

on insurance commissioner in actions against foreign insurance corporations, a Mis- 
souri corporation cannot be sued in Arkansas on a contract of insurance, made in 

Missouri with a resident of that state, covering property located therein. 

(For other cases, see Insurance, Dec. Dig. § 26.) 


Appeal from Circuit Court, Craighead County; G. E. Keck, Judge. 
Action by Samuel H. Trattner against the National Liberty Insurance Com- 
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pany. Judgment for plaintiff, and defendant appeals. Reversed and cause dismissed. 

Appellee brought this suit in the Craighead county circuit court to recover for 
the loss of his stock of merchandise at the value of $10,500, and fixtures of the value 
of $1,500, on seven policies of fire insurance aggregating $12,000, the property having 
been destroyed by fire. The goods and fixtures, at the time the policies were issued 
and the loss occurred, were contained in a store on South Broadway, City of St. 
Louis, and the State of Missouri, in which city and state the plaintiff lived and 
the policies, which were standard fire insurance policies, were issued. 

Summons was served on Bruce T. Bullion, insurance commissioner, agent for 
service, by the sheriff of Pulaski County, Ark., in that county. 

The defendants are foreign corporations authorized to do business in this state, 
having complied with the conditions required by law. They appeared specially for 
that purpose and filed a motion to quash the summons, alleging that they are foreign 
corporations authorized to do business in this state. 

“Having authorized, pursuant to the laws of this state, service upor it of legal 
process in actions upon contracts entered into solely in this state, that defendant has 
at no time consented in any wise to the service of legal process upon it by service 
upon the insurance commissioner and fire marshal of this state in actions upon con- 
tracts made by it without this state; that the contract of insurance sued upon herein 
was made in the State of Missouri, where the plaintiff at the time resided, and where 
the property insured at the time of the insurance and the time of its alleged loss 
was located, and that the plaintiff has at all times since the execution of said con- 
tract of insurance been, and is now, a resident of the City of St. Louis, and State 
of Missouri; that the said policy of insurance sued upon herein was issued by the 
defendant as a foreign contract, executed by it in the State of ————, and de- 
livered to the plaintiff in the State of Missouri, and is no more subject to regula- 
tion by the laws of this state than any other contract, and, consequently, any law 
prescribing special service upon defendant to enforce collection because it is a 
contract of insurance is a special law and is in contravention of both the Consti- 
tution of the State of Arkansas and the Constitution of the United States; that 
section 6063, Crawford & Moses’ Digest of the Statutes of the State of Arkansas 
1921, whereunder service is attempted to be had in this action upon the defendant 
upon a contract of insurance not entered into in this state, is in violation of the 
Constitution of the United States (section 1 of the Fourteenth Amendment to said 
Constituiton). * * * 

“That the said section of said statute is also in violation of the Constitution of 
the state of Arkansas (sections 3 and 18 of article 2). 

“That under and by virtue of the said provisions of the Constitution of the United 
States and the Constitution of the state of Arkansas, the defendant, a foreign insur- 
ance company, which has not consented to service upon it upon causes of action arising 
in other states, is entitled to the same rights and privileges as any other citizen of the 
United States, and, consequently, in view of the constitutional provisions hereinabove 
set forth, the said purported service of the writ of summons as aforesaid is null and 
void, and the said writ of summons and the return of service on said writ of summons 
should accordingly be quashed.” 

II. Defendant further moves to quash the writ of summons herein and return 
thereon for the following reasons: 

“Defendant now is and during all of the times mentioned in said complaint was 
a foreign corporation, licensed to do business in this state under and by virtue of 
the provisions of. article 12, § 11, of the Constitution of the State of Arkansas; 
that, under and by virtue of said provisions of said Constitution and the statutes 
of the State of Arkansas, enacted in aid thereof, this defendant is not required to 
consent to, nor has it consented to, service upon it of any process by serving the 
insurance commissioner, fire marshal, or other authorized agent, except as to con- 
tracts made or business done in this state. The contract sued on herein is a con- 
tract of fire insurance, made and executed by the defendant at its home office in the 
State of ————, and delivered to the plaintiff in the State of Missouri, and is a 
contract to insure against loss by fire to property located in the City of St. Louis, 
and State of Missouri. That the loss complained of occurred in the City of St. 
Louis and State of Missouri, and the plaintiff now is, and was at the time of the 
filing of the complaint herein, a resident of the State of Missouri. That the service 
of summons in this cause upon the insurance commissioner and fire marshal of the 
State of Arkansas was without authority of law, and was and is void.” 
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Another motion to quash was also filed under special appearance denying the 
jurisdiction of the court because no service of summons had been made upon any 
one authorized to receive service for the corporation, because the insurance policy 
sued on was not issued in Arkansas; the property insured was not in Arkansas; the 
loss did not occur in Arkansas; the plaintiff is not and has not been a resident of 
Arkansas; because, under the statute authorizing it to do business in the state, 
that it was required only to accept service in certain cases in suits arising from 
contracts entered into in this state, and for the benefit of those holding claims prop- 
erly payable in this state; alleged the attempt to secure service herein was a viola- 
tion of the defendant’s right under the Fourteenth Amendment of the Constitution 
of the United States; that the statutes of Arkansas do not authorize the service of 
process in the manner herein upon cause of action of the kind sued on; and that 
the application of the statute to this action is prohibited by sections 3 and 18 of 
article 2, and section 11 of article 12, of the Constitution of Arkansas. 

A response was filed to the motions to quash, and upon a hearing they were 
overruled and exceptions saved, and, without waiving their rights under the motions 
to quash, the answers were filed. 

Testimony was introduced tending to _ the value of the goods and fixtures 
insured, the loss and the denial of liability by the companies. The testimony showed 
that the plaintiff was a resident of the State of Missouri; that the goods and 
fixtures covered by the policies were contained in a store or building in the City 
of St. Louis, that state, where the plaintiff was a citizen and resident, and where 
the policies of insurance were delivered and the loss occurred. 

The evidence was conflicting as to the value of the property and cause of 
the fire and loss, some of the testimony tending to show that the fire and loss were 
due to an explosion for which the company could not be held liable. 

After the testimony was in, the appellant asked leave to amend its answer 
striking out the clause admitting the complete denial of liability, which was refused. 

The jury were instructed and returned a verdict in favor of the insured, and 
from the judgment thereon this appeal is prosecuted. 

Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, Mo., and N. F. Lamb, 
of Jonesboro, for appellant. 

Leahy, Saunders & Walther, of St. Louis, Mo., and Gautney & Dudley, of 
Jonesboro, for appellee. 

Kirsy, J. (after stating the facts as above). [1] Appellant contends that 
the court erred in not sustaining its motion to quash the summons; that it did not 
consent to service of summons upon it in this state in such actions, but only in 
order that it might be authorized to do business here in compliance with the re- 
quirements of the laws in that respect; and that the court was without jurisdiction 
to render judgment against it herein. 

The facts are undisputed that appellant company is a foreign insurance cor- 
poration, authorized to do business here under our laws; that the contract for 
insurance was made in Missouri where the propert insured was located, in the 
building in the City of St. Louis, of which state the plaintiff is a citizen and resident, 
and was at the time of the issuance of the policy, and when the loss occurred; 
that plaintiff and defendant, a foreign corporation, are nonresidents of the State 
of Arkansas, the corporation only doing business in this state as a foreign insurance 
corporation. 

Section 11, article 12, of our Constitution, provides that foreign corporations 
may be authorized to do business in this state, under limitations and restrictions pre- 
scribed by law: 

“That no such corporation shall do any business in this state except while it 
maintains therein one or more known places of business and an authorized agent 
or agents in the same upon whom process may be served; and, as to contracts made 
or business done in this state, they shall be subject to the same regulations, limita- 
tions and liabilities as like corporations of this state.” * * * 

Section 6063, Crawford & Moses’ Digest of the Statutes, provides: 

“Stipulation as to Service of Process—No insurance company, not of this state, 
nor its agents, shall do business in this state until it has filed with the insurance 
commissioner and state fire marshal a written stipulation, duly authenticated by 
the company, agreeing that any legal process affecting the company, served on the 
insurance commissioner and state fire marshal or the party designated by him, or the 
agent specified by said company, to receive service of process for the company, 
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shall have the same effect as if served personally on the company within this state. 
And if such company should cease to maintain such agent in this state, so designated, 
such process may thereatter be served on the insurance commissioner and state fire 
marshal; but, so long as any liability of the stipulating company to any resident of 
this state continues, such stipulation cannot be revoked or modified, except that a 
new one may be substituted, so as to require or dispense with the service at the 
office of said company within this state, and that such service, according | to this 
stipulation, shall be sufficient personal service on the company. The term ‘process’ 
includes any writ, summons, subpoena or order, whereby any action, suit or pro- 
ceedings shall be commenced, or which shall be issued in or upon any action, suit 
or proceedings.” 

Under the provisions of the Constitution, such foreign insurance companies may 
be authorized to do business in the state upon the appointment of an agent upon 
whom process may be served, and “as to contracts made or business done in this 
state’ are subject to the same limitations and liabilities as like corporations of 
the state, and, under the statute requiring the appointment of such agent: 

“So long as any liability of the stipulating company to any resident of this state 
continues, such stipulation cannot be revoked or modified, except that a new one 
may be substituted, so as to require or dispense with the service at the office of 
said company within this state, and that such service, according to this stipulation, 
shall be sufficient personal service on the company.” C. & M. Dig. 3, 

In American Casualty Co. v. Lea, 56 Ark. 539, 20 S. W. 416, it was held that 
a foreign insurance company, authorized to do business in this state, after having 
appointed the auditor its agent to receive service of process, could be sued by a 
resident in the courts of this state for libel committed here. That was a petition by 
the insurance company to this court, praying a writ of prohibition against the cir- 
cuit court from proceeding in the cause pending therein, the suit for libel in which 
process was issued against defendant and served on the auditor of state as agent for 
the insurance company, alleged to be a foreign corporation, organized in the State 
of Maryland, “and doing ‘an accident, casualty, and employer’s liability insurance 
business in this state, and no other business in this state.” The insurance company 
contended that it could not be sued in this state only upon liability growing out of 
its insurance contracts, while it was doing no other than insurance business in the 
state, and that it could not be held to answer upon this service in a suit for libel 
committed in the state. 

The writ was denied, the court saying: 

“We are not prepared to accede to the proposition that a foreign insurance 
company, doing only an insurance business in this state, can be sued only upon lia- 
bilities arising out of its insurance contracts made in this state. * * * We under- 
stand that when the foreign corporation agrees to ‘be found’ in the state, it may 
be sued as a domestic corporation or a citizen of the state upon any liability upon 
a cause of action arising within the state.” 

The cause of action arose out of or was an incident to “contracts made or 
business done in this state,” the publications complained of being made in adver- 
tising the company’s business. 

In the other Jatenaine cases cited wherein judgment was rendered upon causes 
of action arising outside of the state, all the parties were either not nonresidents 
of the state or no proper objection was made to the jurisdiction of the court on 
that account; in other words, the precise question raised by this motion to quash 
the service has not been heretofore involved or decided in any cause determined 
by this court. 

[2] At the common law, corporations could not be sued out of the state 
of their domicile, under the laws of which they were created or organized. 

{3] This is a transitory action, it is true, which, under the common-law rule, 
could be brought in any jurisdiction where the defendant could be found or law- 
fully summoned to appear, and, a recovery could have been had here, had the insur- 
ance company voluntarily appeared and defendant without objection to the juris- 
diction of the court. Timely objection was interposed, however, and insisted upon 
throughout the proceedings in the trial court, and this court is now urged to reverse 
the judgment of the lower court for erroneously holding that service of summons 
could be effectively made upon appellants within this jurisdiction. 

The state has no special interest in enforcing the rights of citizens and resi- 
dents of other states on causes of action arising outside its boundaries against for- 
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eign corporations doing business in the state, but is chiefly interested in administer- 
ing justice, under the forms of law, to all persons entitled to seek remedies in its 
courts, for protection and enforcement of their rights, and for redress of injuries 
and wrongs promptly and without delay. 

A fair construction of our law, under the provisions of which foreign cor- 
porations are authorized to do business in the state upon the appointment of an 
agent upon whom process can be served, made primarily to secure local jurisdiction 
in respect of contracts made and business done within the state, would seem to 
require only that such corporations shall be subject to suit for any liability arising 
from or growing out of contracts made or business done in the state or necessarily 
incident thereto, and not that they shall be required by service of summons upon 
said agent to be subjected to suits of nonresidents of the state upon foreign causes 
of action, transactions and causes of action arising outside the state and in no wise 
incident, related to, or connected with contracts made or business done in the state. 

“The Legislature [quoting syllabus] is presumed to intend that its statutes shall 
not apply to acts or contracts done or effected beyond the limits of the state, and 
having no reference to or effect upon persons or property in this state.” State v. 
Lancashire Fire Ins. Co., 66 Ark. 466, 51 S. W. 633, 45 L. R. A. 348, 

We are not unmindful of the decisions of the courts of other states holding 
a different view and giving larger scope to statutes of like kind in their construction, 
but we do not think comity requires that our courts shall be unduly burdened with 
litigation of actions of nonresidents against foreign insurance corporations doing 
business here, upon causes of action arising entirely outside of our jurisdiction 
and having no relation whatever to the contracts made or business done by such 
a corporation within the state, under the requirements of our laws providing 
therefor. 

The Supreme Court of the United States, which follows the construction of 
such statutes put upon them by the courts of the state of their enactment, has ex- 
pressed a leaning toward such construction of like statutes as that made by his 
court of the statute under consideration herein. In M. P. R. Co. v. Clarendon Co., 
257 U. S. 533, 42 S. Ct. 210, 66 L. Ed. 354, Chief Justice Taft, for the court said: 

“In dealing with statutes providing for service upon foreign corporations doing 
business in the state upon agents whose designation as such is especially required, 
this court has indicated a leaning toward a construction where possible, that would 
exclude from their operation causes of action not arising in the business done by 
them in the state.” 

It follows from the view expressed that the court erred in not sustaining the 
motion of appellants to quash the summons, and for such error its judgment will be 
reversed and the cause dismissed. It is so ordered. 


HOME INS. CO. v. HEAD. (No. 17750.) 
Court of Appeals of Georgia, Division No. 2. May 11, 1927. 
138 Southeastern Reporter, 275. 

4, INSURANCE—PAYMENTS OF PREMIUMS IN ADVANCE OF CANCEL- 
LATION HELD PRESUMED TO COVER SHORT TERM RATES DUE 
INSURER ON CANCELLATION, IN ABSENCE OF PROOF OF SUCH 
RATES (CIV. CODE 1910, § 5749). 

Where insured is shown to have paid premium on policy in advance of date of 
cancellation, and customary short term rates to which insurer would be entitled on 
cancellation were not shown, payments made covering premiums due at contract rate 
will be presumed to cover premiums which might be due insurer at short term rate, 
since measure of such rates was peculiarly within knowledge of insurer, and no 
proof thereof was offered, in view of Civ. Code 1910, § 5749. 

(For other cases, see Insurance, Dec. Dig. § 242.) 

5. INSURANCE—INSURED COULD CANCEL POLICY WITHOUT PAY- 
MENT OF EXCESS SHORT RATE PREMIUMS, WHERE INSURER 
WRONGFULLY HELD OUT POLICY AS LAPSED. 

Where insurer wrongfully insisted that policy had become lapsed on account of 
nonpayment of —— and held out policy for lengthy period as lapsed, insured 
would be entitled to cancel policy without payment of any excess short rate premiums 
as provided by terms thereof. 


(For other cases, see Insurance, Dec. Dig. § 238[1].) 
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6. INSURANCE—INSURER, ACCEPTING PAYMENT OF PREMIUM IN- 
STALLMENTS IN ADVANCE OF CANCELLATION, COULD NOT RE- 
COVER INSTALLMENTS OR PREMIUM NOTES MATURING AFTER 
CANCELLATION. 

In action by insurer for installments of premium note maturing after cancella- 
tion of policy, evidence that insured made full payment of installments in advance 
of date of cancellation partly by cash and partly by extension of credit with insurer’s 
agent, and insurer accepted payment and charged premiums to agent’s account held 
to require verdict for insured. 

(For other cases, see Insurance, Dec. Dig. § 243.) 


Error from Superior Court, Jackson County; W. W. Stark, Judge. 

Action by the Home Insurance Company against W. F. Head. Judgment for 
defendant, and plaintiff brings error. Affirmed. 

See, also, 35 Ga. App. 143, 132 S. E. 238. 

Jere Ayers, of Jefferson, for plaintiff in error. 

Pemberton Cooley, of Jefferson, for defendant in error. 

Jenkins, P. J. [1-3] Where it is shown without dispute that a letter was properly 
addressed, stamped, and mailed, a presumption arises that it was received by the 
addressee. National Building Ass'n v. Quinn, 120 Ga. 358, 47 S. E. 962; Bankers’ 
Mutual Casualty Co. v. People’s Bank, 127 Ga. 326, 56 S. E. 429. Such a presump- 
tion is not conclusive, and “is entirely overcome by the uncontradicted evidence of the 
addressee that the letter was never received by him, unless there is aliunde evidence 
that it was in fact received.” Rawleigh Medical Co. v. Burney, 25 Ga. 20 (3) 102 
S. E. 358. However, in order for such rebuttal proof to be conclusive, the evidence 
must be clear that the latter was never received by the addressee, and the rule is 
not met where, as in this case, the only evidence going to indicate the nonreceipt of a 
letter to an insurance company is by the office manager of the corporation in charge 
of the collection of premium notes, and is to the effect that, “so far as can be found,” 
no such letter was received by the addressee, but where it does not appear that it 
was the duty of that officer to receive such a letter, or that its receipt would come 
to his knowledge, or what effort or investigation was made to find the letter. Ac- 
cordingly, the finding of the jury that the policy for which the premium note sued on 
had been given had been canceled by correspondence was authorized by the evidence. 

[4,5] 2. Where it appears that the defendant had paid the premiums on his policy 
of insurance to a date well in advance of the date of cancellation, and no evidence 
is offered as to the “customary short term rates” to which the company would be 
entitled on cancellation by the terms of the policy, it will be presumed that the pay- 
ment made, which covered the premiums due at the contract rate to a date much 
later than the date of cancellation, were sufficient to cover any premium which might 
be due the company at the short term rate, since the measure of any such vague 
and indefinite rates was a matter lying peculiarly within the knowledge of the 
company, and no proof thereof was offered. Civil Code 1910, § 5749. Moreover, it 
appearing in the instant case that the company had wrongfully insisted that the 
policy had become lapsed on account of the nonpayment of premiums, and had held 
it out as lapsed for a lengthy period of time, the insured would be entitled to 
cancel the policy without the payment of any excess short-rate premiums as pro- 
vided by the terms of the policy. 

[6] 3. It appearing that the defendant had made full payment of all installments 
of his premium note well in advance of the date of cancellation, partly by cash pay- 
ment and partly by arranging for the extension of credit with ‘the company’s agent, 
and that the company had accepted such payment and charged the premiums to its 
agent’s account, a verdict in defendant’s favor as against installments of the pre- 
mium note maturing for a term of years after such cancellation was demanded. 

Judgment affirmed. 

Stephens and Bell, JJ., concur. 


WELLS et ux. v. HARTFORD FIRE INS. CO. (No. 17666.) 
Court of Appeals of Georgia, Division No. 2. May 12, 1927 
138 Southeastern Reporter, 276. 
(Syllabus by the Court.) 
1. INSURANCE—INSURED, RETAINING POLICY AFTER KNOWLEDGE 
OF BREACH, WAIVED INSURER’S DELAY IN ACCEPTING APPLI- 
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CATION AND DELIVERING DIFFERENT POLICY WHEN SUED 

FOR PREMIUMS. 

Where, after receiving an application for a policy of insurance, the company de- 
layed acceptance for a long period and then tendered a policy different from that 
contemplated by the application, but where the applicant accepted the policy, and, 
after discovery that it was not the kind ordered, made no offer to return it, but 
retained it, and several months later, when he was sued on a note for premiums, 
contended that the company had breached the policy by an alleged wrongful declara- 
tion that it was suspended for nonpayment of premiums, the insured will be held to 
have waived the delay of the company in accepting the application and also the non- 
conformity of the policy with that applied for. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 


2. INSURANCE—INSURER’S DECLARATION THAT POLICY WAS SUS- 
PENDED DURING NONPAYMENT OF PREMIUM AS PROVIDED IN 
POLICY HELD NOT DECLARATION OF INTENTION TO RESCIND; 
INSURER’S LETTER DECLARING POLICY SUSPENDED DURING 
NONPAYMENT OF PREMIUM AS PROVIDED BY POLICY HELD NOT 
TENDER OF BREACH OF CONTRACT; INSURER HELD ENTITLED 
TO DIRECTED VERDICT, IN SUIT FOR PREMIUMS MATURING ON 
DEFAULT IN PAYMENT OF PREMIUM, AS AGAINST DEFENSE OF 
FAILURE OF CONSIDERATION. 

“Where a policy of insurance is delivered and a premium note taken, payable in 
installments, and stipulating that ‘in case any one of the installments herein ‘named shall 
not be paid at maturity, * * * this policy shall lapse until payment is made,’ letters 
from the company to the insured, calling his attention to a past-due installment and 
advising him that the policy stands suspended during the period of the delinquency 
and that it can be reinstated only through the payment of the overdue installment, 
will be construed as the company’s interpretation of the legal effect of the stipulation 
in the note, and not as a declaration of intention on its part to declare the contract 
rescinded.” Home Ins. Co. v. Swann, 34 Ga. App. 19(3), 128 S. E. 70. 


(a) Furthermore, where a note for premiums on an insurance policy and the 
policy itself each provided, in effect, that the insurance should be suspended during 
the period in which any overdue installment of the note was unpaid, and where the 
insured was in default as to one of the installments, the act of the company in writ- 
ing a letter to the insured declaring the policy “suspended” during the period of 
such default was not improper, and hence constituted no tender of a breach of the 
contract, even assuming that such act would have been sufficient to amount to 
such tender if it had been wrongful as misstating the effect of the contract. Such 
letter was in accordance with the plain terms of the agreement and afforded no 
cause of complaint to the insured. 


(b) This was a suit on a note for the second and subsequent annual premiums 
on a five-year policy of fire insurance. The defendant filed a plea of failure of 
consideration and also sought to recover an alleged unearned portion of the first 
annual premium which was paid in cash at the delivery of the policy. Under the 
above rulings, the evidence demanded the verdict which the court directed in favor 
of the — no error was committed during the trial and the court properly refused 
a new trial. 


(For other cases, see Insurance, Dec. Dig. §§ 188[3], 247, 310[1].) 

Error from Superior Court, Lincoln County; W. L. Hodges, Judge. 

Action by the Hartford Fire Insurance Company against J. F. Wells and wife. 
Judgment for plaintiff, defendants’ motion for new trial was overruled, and they 
bring error. Affirmed. 

Clement E. Sutton, of Washington, Ga., for plaintiffs in error. 

Burnside & McWhorter, of Lincolnton, for defendant in error. 


Bett, J. This was an action by the Hartford Fire Insurance Company, filed on 
July 3, 1923, against J. F. Wells and his wife, Lulu Mae Wells, upon a promissory 
note for $154.96, payable as folows: $38.74 on the first day of May in each of the 
years 1922 to 1925, inclusive. The note was executed to cover the premiums for 
the second, third, fourth, and fifth years of two policies of fire insurance on prop- 
erty belonging to the defendants; the premium for the first year having been paid 
on delivery of the policies. The note contained a provision that, if any one of the 
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installments was not paid at maturity, “the whole amount of installments” then 
“remaining due on said policy may be declared earned, due and payable,” and the 
petition alleged that the defendants had made default in the first installment and 
that the plaintiff had declared the whole debt due and collectable. The defendant 
pleaded failure of consideration, based upon an alleged breach of the contracts 
on the part of the insurance company. After a directed verdict in favor of the 
plaintiff, the defendants brought the case here on exceptions to the overruling of 
their motion for a new trial, which contained the usual general grounds and also 
assigned error on the direction of the verdict and on the exclusion by the court of 
certain evidence. 

As appears from the evidence, the insurance was applied for on or about April 
21, 1921. The application was in writing, signed by both defendants, and contained 
the following stipulations: 

“The foregoing is my own agreement and statement and is a correct description 
of the property on which indemnity is asked, and I hereby agree that insurance shall 
be predicated on such statement, agreement, and description, if this application is 
approved. * * * This company shall not be bound by any act or statement made by 
or to any agent or other person which is not contained in this application. * * * The 
use of any gasoline engine on premises is prohibited unless the written consent of 
the company be obtained and attached to any policy which may be issued under this 
application.” 

The policies were dated November 14, 1921, and the evidence authorized the 
inference that the application was not accepted or acted upon previously. On De- 
cember 29, 1921, the policies were delivered to the defendants’ agent, who in their 
behalf paid the first year’s premium in cash; each of the policies purporting to 
insure the property from April 21, 1921. The note began with the statement that 
“the company is authorized to insert in this note the number and date of the 
policy,” and, as ultimately filled up, contained a recital that it was executed “for 
value received, in policy No. F. I. 5324, dated the 21st day of April, 1921, issued 
by the Hartford Fire Insurance Company, Hartford, Conn.” It also stipulated 
that in case of default in the payment at maturity of any installment the company 
“shall not be liable for loss during such default and the said policy shall lapse until 
payment is made” to the company at its office in Atlanta. Each of the policies con- 
tained a similar stipulation referring expressly to the particular note. The note 
did not show upon its face the date of its execution, but it seems to have been 
delivered to the company along with the application for the policies. 

The defendants having, on May 1, 1922, defaulted in the payment of the first 
installment of the note, which, as already stated, was for the second annual pre- 
mium, the company, on June 1, 1922, wrote to the defendants a letter, demanding 
payment, and saying that “under rule of company your insurance was suspended 
[on May 1] due to nonpayment of premiums.” On July 1, 1922, the company wrote 
to the defendants a letter which contained, among others, the following statement: 

“While it is true that our policies are suspended during the period of delinquency, 
the whole amount of the note has matured and by their terms became legally col- 
lectable. It is therefore for your best interest to pay now, thereby discharging 
a just obligation and at the same time reviving your policies as of date of such 
payment at this office and securing the protection they afford and which we believe 
you desire and need.” 

The defendants contend that the insurance was not effective until the acceptance 
of the application, and that it was improper on the part of the company to include 
the clause which purported to make the policies effective from April 21, 1921, a 
date which materially preceded the acceptance of the application, and that, by this 
act and by the further act of inserting such date in the note as the date of the 
policies, the company was seeking to collect an amount “not due on said policies of 
insurance as issued, and that said note was back dated without defendants’ knowl- 
edge or consent, and that the same was and is a fraud on said defendants, and 
said note had no consideration therefore for such time.” 

It is a further contention of the defendants that, since the policies were not 
effective until within less than a year prior to May 1, 1922, and that since the 
first premium was paid for a full year, the first installment of the note did not 
mature until the expiration of that period, notwithstanding the maturity date as 
specified in the note, especially since the defendants did not know that the note 
and the policies were “backdated” until they received the company’s letter of June 
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1, demanding payment of the first installment of the note and advising that the 
policies were suspended for nonpayment thereof. 

The defendants further insist that, since they were not in fact in default, : the 
company had no right to declare the policies suspended as in the letters of June 1 
and July 1, 1922, referred to above, and that the writing of these letters amounted 
to a violation of the provisions of ‘the policies, in that the company thus withdrew 
the insurance to which the defendants were entitled for the period of one year 
from the effective date of the policies, which period did not expire until after June 
1, 1922, the date of the first letter declaring the insurance suspended. 

The defendants sought to show that on the receipt of the letters, which they 
insist amounted to a breach of the contracts of insurance, they elected to accept 
the breach, acted upon it, and procured insurance in another company, as they were 
obliged to do in order to prevent the acceleration of a loan which had been made 
to them upon the property by another party who required them to keep insurance on 
the same. The court rejected the evidence offered for the purpose of showing the 
procuring of such other insurance, and this ruling is assigned as error, but in our 
view of the case we may deal with it as though this evidence had been admitted. 

Upon the theory of defense thus presented, the defendants sought to recover 
the alleged unearned portion of the premium for the first year, being the pro rata 
thereof which would have covered the period from the alleged breach of the 
contracts until the expiration of one year from the effective date thereof, and claimed 
upon the same theory that the consideration for the note had entirely failed. 

[1] 1. It does not appear that the defendants ever offered to return the 
_policies or.to restore the status after the discovery that the policies were “back- 
dated.” On the contrary, even after the discovery of this fact they continued to 
treat the policies as valid, subsisting contracts, claiming that they had been breached 
by the company. They pleaded and now insist that they rescinded the contracts, 
not because of any fraud on the part of the company, but solely on account of 
the fact that the company declared the insurance suspended when it was not entitled 
to do so, and thus itself committed a breach which the defendants accepted. In 
these circumstances the defendants will be held to have waived any objections which 
they might otherwise have made to the form or character of the policies, or to the 
delay of the company _ are the application. Timmerman v. Stanley, 123 Ga. 
850(2), 51 S. E. 760, 1 R. A. (N. S.) 379; — v. Gilbert, 93 Ga. 604(2), 20 
ee 48 ; Leigh v. Seed 99 Ga. 258, 25 S. ; Johnson v. White, 120 Ga. 
1010, 48 S. E. 426 ; Caldwell v. Campbell, 4 Gar f "326, 61 S. E. 290. And see 
futher, in this connection, Bostwick v. Mut. Life Ins. Co. of New York, 116 Wis. 
392, 89 N. W. 538, 92 N. W. 246, 67 L. R. A. 705; Summers v. Alexander, 30 
Okl. 198, 120 P. 601, 38 L. R. A. (N. S.) 787; Evans v. Central Life Ins. Co., 87 
Kan. 641, 125 P. 86, 41 L. R. A. (N. S.) 1130. 

[2] 2. If the company’s letters of June 1 and July 1, referred to in the above 
statement, amounted to a breach of the contracts of insurance, it seems that the 
defendants, on accepting such breach, would have been entitled to recover the 
unearned portion of the first year’s premium which they had paid, and also to have 
a verdict in their favor on the plea of failure of consideration of the note. But 
the question of whether the act of the company in writing these letters amounted 
to such breach is controlled adversely to the defendants by the decision of this 
court in Home Ins. Co. v. Swann, 34 Ga. App. 19(3), 128 S. E. 70. In that case 
it was held 

“Where a policy of insurance is delivered and a premium note taken, payable in 
installments, and stipulating that ‘in case any one of the installments herein named 
shall not be paid at maturity, * * * this policy shall lapse until payment is made,’ 
letters from the compaany to the insured, calling his attention to a past-due installment 
and advising him that the policy stands suspended during the period of delinquency, 
and that it can be reinstated only through the payment of the overdue install- 
ment, will be construed as the company’s interpretation of the legal effect of the 
stipulation in the note, and not as a declaration of an intention on its part to 
declare the contract of insurance rescinded. That part of the plea which sets up 
no defense other than that the plaintiff had rescinded the contract of insurance by 
writing such letters should have been stricken on general demurrer.” 

Furthermore, the note and the policies here all stipulated that, in case of 
default in the prompt payment at maturity of any installment of the note, the com- 
pany should not be liable for loss during such default. Assuming that the policies 
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were not effective even until their delivery on December, 29, 1921, and that the pre- 
mium then paid should, ordinarily, have kept the policies in force until December 
29, 1922, the insurance afforded thereby was nevertheless suspended as a result of 
the failure of the defendants to pay the installment which by the terms of the note 
matured on May first of that year. This installment, it is true, was to cover the 
premium during the second year of the life of the policies, but it was permissible 
for the parties to contract that this premium should be paid in advance, even as 
far in advance as from May 1 to December 29. Compare Mut. Life Ins. Co. v. 
Stegall, 1 Ga. App. 611, 58 S. E. 79. Since the note and the policies each provided 
in effect that the insurance would be suspended during the period in which any 
overdue installment of the note was unpaid, and since the defendants were in default, 
the act of the company in writing the letters declaring the policies suspended “during 
the period of delinquency” was not improper or wrongful, but was in accordance 
with the plain terms of the argeement. Darsey v. Ins. Co. of N. America, 32 Ga. 
App. 458, 123 S. E. 622, and cases cited. 

The fact that the first year for which the premium was paid may not have ex- 
pired until long after May 1, 1922, would not alone operate to extend the maturity 
date of the first installment beyond that expressly stipulated in the note as the date 
of maturity. The company was therefore within its rights in declaring that the 
policies were suspended; and, this being true, such declaration by it did not amount 
to a breach of the contracts. It follows that the defendants were not entitled to 
recover back any portion of the first year’s premium, nor to defeat the collection of 
the note upon that ground. Under the authority to fill in the blanks, it was contem- 
plated that the company would insert not merely the date from which the policies 
by their terms were declared to be effective, but rather the date on which the poli- 
cies purported to have been issued, which was November 14, 1921. So it appears 
that there was a deviation from the authority to write into the note the date of 
the policies; and in the first division we do not go so far as to hold that this fact 
pertaining to the note was waived by those acts of the defendants which consti- 
tuted implied waivers with respect to the policies. But whether such fact might 
have afforded any sort of defense under any circumstances, it clearly could not 
form the basis of a plea of failure of consideration; and no other defense was 
made. 

It is unnecessary to determine when the policies became effective, but, upon 
that question, see Fireman’s Fund Ins. Co. v. Rogers, 108 Ga. 191(1), 33 S. E. 954; 
Metropolitan Life Ins. Co. v. Thompson, 20 Ga. App. 706, 93 S. E. 299. 

This case is distinguishable on its facts from Home Ins. Co. v. Head (No. 
17750) 138 S. E. 275 

Under the above rulings, the verdict in favor of the plaintiff was demanded 
by the evidence and the court did not err in giving direction accordingly. There 
was no merit in any of the special grounds of the motion for a new trial. The 
court did not err in overruling the motion. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


HOME INS. CO. v. COOTER et al. (No. 12593.) 
Appellate Court of Indiana, in Banc. May 25, 1927. 
156 Northeastern Reporter, 581. 

1. INSURANCE—MORTGAGOR, WHO INSURED BUILDING AND HOUSE- 
HOLD GOODS DURING PERIOD OF REDEMPTION, COULD RE- 
COVER INSURANCE ON HOUSEHOLD GOODS, WHICH HE OWNED, 
ON THEIR TOTAL DESTRUCTION BY FIRE. 

Mortgagor, who during period of redemption procured insurance on dwelling 
house and household goods, could recover insurance on household goods on their total 
destruction by fire, where insured was owner of goods at that time. 

(For other cases, see Insurance, Dec. Dig. § 282[14].) 


Appeal from Monroe Circuit Court; H. A. Rundell, Judge. 

Action by Benjamin F. Cooter and another against the Home Insurance Com- 
pany and Charles A. Farley, in which the defendant last named filed a cross-com- 
plaint. From a judgment for plaintiffs in the original action and for defendant 
last named on the cross-complaint, defendant first named, after an order denying a 
motion for a new trial, appeals. Affirmed 
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E, L. Snider, of Chicago, Ill., James B. Wilson, of Bloomington, and Burke G. 
Slaymaker and Lawrence B. Moore, both of Indianapolis, for appellant. 

Miers & Corr and T. J. Louden, all of Bloomington, for appellees. 

EntokE, J. The appellees Benjamin F. Cooter and Martha A. Cooter commenced 
this action in the Monroe circuit court, naming as defendants thereto the appellant 
herein and their coappellee, Charles A. Farley. In their complaint they asked that 
said policy be reformed by correctly naming said plaintiffs, their names being written 
in said policy as Carter, and they asked for judgment for a named amount as being 
the amount of insurance upon a certain dwelling house. The said policy covered said 
dwelling house in the sum of $2,250; household and kitchen furniture, $300; $500 
on barn and sheds thereto; and $150 on cattle. The complaint was answered by 
the appellant in six paragraphs; the first being a general denial. A demurrer was 
sustained to the third, fourth, and sixth paragraphs of said answer, and replies by 
said Cooters to said second and fifth paragraphs closed the issues as to said parties. 

The appellee Farley answered said complaint by a general denial; he also filed 
a cross-complaint, naming as defendants thereto the Cooters and the appellant 
herein. The Cooters answered this cross-complaint by a general denial, and, while 
the record fails to disclose that the appellant filed any answer thereto, yet, as no 
default was entered by reason thereof, we shall consider the case as if an answer in 
denial had been filed. A trial by the court resulted in a finding and judgment in 
favor of appellees Cooter in the sum of $2,250, and in favor of appellee Farley 
in the sum of $236, from which, its motion for a new trial having been overruled, 
this appeal is prosecuted. The only alleged error presented is the action of the 
court in overruling said motion, and the only matter which is presented thereunder 
is the sufficiency of the evidence to sustain the decision of the court; it being con- 
tended that the evidence is not sufficient in that behalf, and that therefore the 
decision is contrary to law. 

It should be kept in mind that in this case there were really two suits, one in 
which the Cooters were plaintiffs, and the other in which appellee Farley was 
plaintiff, and in each of which the real defendant was the appellant herein. 

The appellant, by its motion for a new trial, did not seek a new trial only as to 
the issues made by the complaint of the Cooters, its answers thereto, and the replies 
of the Cooters to such answers, but also sought a new trial as to the issues made 
by the cross-complaint of appellee Farley and the answer thereto. 

In the case of Upland Land Co. v. Ginn, 144 Ind. 434, 43 N. E. 443, 55 Am. St. 
Rep. 181, it was said: 

“It is proper to suggest that as the motion for a new trial was as to the whole 
case, if the finding of the court was proper in favor of Brown, receiver, upon the 
issues joined on the cross-complaint, then the motion was correctly overruled, even 
though the evidence was not sufficient to sustain the finding in favor of the ap- 
pellee Ginn. In such case, the motion should be for a new trial of the issues joined 
on the cross-complaint.” 

In Chicago, etc., Ry. Co. v. Cason, 151 Ind. 329, 50 N. E. 569, it was said: 

“The appellant contends that a new trial of the whole case must be had because 
a judgment was rendered for $60.83 in favor of James E. Pinnell; he not bemg a 
party to the suit. There were a large number of judgments rendered in the same 
order, severally, in favor of the different plaintiffs. That the judgment in favor 
of Pinnell was wrong furnished no reason that all the several judgments should 
be set aside and a new trial granted. It might have furnished a good ground for a 
motion in arrest of the judgment in favor of said Pinnell, or to modify the whole 
order so as to render no judgment in his favor, or possibly for a motion for a 
new trial as to him alone; but such motion is too broad when it embraces the whole 
case, making it the duty of the court to overrule it.” 

We shall therefore examine the record as the same concerns the issues made 
upon the cross-complaint of appellee Farley. 

[1] The main facts in the case were, upon the trial stipulated, and from such 
stipulation we learn: That in August, 1920, the appellees, Cooter, were the owners 
of a farm in Monroe county, Ind.; that in that month they sold and conveyed the 
same to appellee Farlay and that Farley and his wife executed a mortgage on said 
premises, to secure certain purchase-money notes to the Cooters, the last of said 
notes falling due October 1, 1925; that said mortgage contained an accelerating clause 
by which it was provided that, if any note became due and remained unpaid for a 
period of 20 days, the entire debt might be declared due and collected; that, a default 
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in payment having taken place, the Cooters, in September, 1922, began proceedings 
to foreclose said mortgage, and on March 8, 1923, a decree of foreclosure was 
rendered by the Monroe circuit court, a copy of said decree placed in the hands of 
the sheriff thereafter, and that on May 5, 1923, said lands were, by said sheriff, struck 
off and sold to the said Cooters, who received a certificate of purchase therefor; that 
on October 18, 1923, said Farley applied to the agents of appellant, at Bloomington, 
for a policy of insurance, and that such policy was issued insuring the dwelling house 
on said premises in the sum of $2,250, the household goods of Farley in the sum 
of $300, a certain barn and sheds thereto in the sum of $500, and the sum of $150 
on cattle owned by said Farley, said policy to run for a period of three years; that on 
May 5, 1924, said dwelling house and the household goods therein covered by said 
policy of insurance were totally destroyed by fire, that said household goods at the 
time they were destroyed were of the value of $300, and that said Farley was the 
owner of said goods. It was also stipulated that immediately after said fire the 
appellant denied liability. 

(2, 3] There can be no question in this case that, as to appellee Farley upon the 
issue as made upon his cross-complaint, he was entitled to a finding and judgment in 
his favor, and, this being true, it matters not, so far as this appeal is concerned, 
whether or not there was error as to the Cooters. The motion for a new trial was too 
broad, and for that reason the trial court did not err in overruling the same. 

Judgment affirmed. 

Dausman, J., absent. 


HAVIRLAND et at. v. FARMERS’ INS. CO. OF CEDAR RAPIDS. (No. 38112.) 
(Supreme Court of Iowa. May 10, 1927.) 
213 Northwestern Reporter 762. 

2. INSURANCE—WHETHER INSURER WAIVED PROOF OF LOSS BY RE- 
FERRING INSURED TO ADJUSTER, WHO SAID THERE WAS NOTH- 
ING TO DO UNTIL SHE HEARD FROM COMPANY, HELD FOR JURY. 
Whether insurance company, notified of fire loss by insured in person and by letter, 

waived proof of loss by referring her to adjuster, who stated that there was nothing 

further for her to do until she heard from company, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 


3. INSURANCE—PROOFS OF LOSS ARE WAIVED BY LEADING IN- 

SURED TO BELIEVE THEY ARE NOT REQUIRED UNTIL PREPARED 

BY INSURER. : 

Generally, a mere silence cannot be construed as waiver of failure to furnish proof 
of loss, but, if insured is led to believe that proofs are not required until prepared by 
insurer, there is a waiver. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


4. INSURANCE—PROOFS OF LOSS MAY BE WAIVED BY EVASIVE CON- 
DUCT LEADING REASONABLY PRUDENT PERSON TO BELIEVE 
THEY ARE NOT REQUIRED. 

Proofs of loss required by insurance policy may be waived by shuffling or evasive 
course of conduct by insurer, amounting neither to actual denial nor distinct recog- 
nition of liability, but sufficient to lead reasonably prudent person to believe that 
proofs are not required. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 


5. INSURANCE—INSURER IS BOUND TO KNOW IT CAN WAIVE 

PROOFS OF LOSS BY CONDUCT JUSTIFYING CONCLUSION THAT 

IT DOES NOT INTEND TO INSIST THEREON. 

Insurance company is bound to know that it can waive proofs of loss by acts or 
conduct justifying conclusion that it does not intend to insist on full compliance with 
terms of policy or statute. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

Appeal ‘from District Court, Story County; B. R. Bryson, Judge. 

Action to recover under an Iowa uniform fire insurance policy by reason of a fire 
loss. Cause submitted to a jury, resulting in a verdict for the plaintiff, and, from the 
judgment entered thereon, the defendant appeals. Affirmed. 

Grim, Wheeler, Elliott & Shuttleworth, of Cedar Rapids, and J. R. Larson, of 
Nevada, Iowa, for appellant. 





Fire] Havirland v. Farmers Ins. Co. of Cedar Rapids 


Dunn, White & Dunn, of Mason City, for appellees. 

De Grarr, J. This is an action on a $1,500 policy of fire insurance which was 
issued by the defendant company to the plaintiff, W. M. Havirland, on July 11, 1923. 
The policy covered the property described therein until June 11, 1924. The property 
insured was a two-story frame building, located in the town of Fernald, lowa. The 
fire loss, which was total, occurred October 5, 1923. 

It is alleged in the petition that immediately after said fire the plaintiff W. M. 
Havirland gave notice, in writing, to the defendant insurance company, of the said loss. 
There is no allegation of the furnishing the company with sworn proof of loss, but 
there is a plea of waiver. 

One of the provisions of the policy (standard form) reads: 

“Tf loss occur, the insured shall, as soon as practicable after he ascertains the facts 
of such loss, give notice in writing thereof to the company, * * * and shall, within 
60 days from date of loss, furnish this company with notice thereof in writing, accom- 
panied by affidavit stating the facts as to how the loss occurred and the extent thereof, 
so far as such facts are within his knowledge.” 

The record is barren of any evidence disclosing a compliance with the provision 
of the policy respecting sworn proof of loss to be filed with the defendant company 
within the 60 days. There was therefore no issuable fact to be submitted to the jury 
in this particular, and, in the absence of evidence to warrant a submission on the plea 
of waiver, the motion of the defendant for a directed verdict should have been 
sustained. 

{1] Plaintiff did offer and was permitted to introduce in evidence, over objection, 
Exhibit K, which was an affidavit prepared and signed by plaintiff’s attorney and 
served on the defendant company. Said affidavit bore date June 14, 1924, and appears 
to be an attempt to comply with the provision of the policy requiring proof of loss. 
It alleged, in substance, that the policy was issued for a certain period of time, recited 
the number of the policy, described the property and use thereof, and stated that the 
cause of the fire was not known to him or his client, the plaintiff. Other matters are 
recited which are either pure hearsay or legal conclusion. The objections to this 
exhibit were sustainable, but, in the light of the entire record, although the admission 
of the exhibit was erroneous, it was error without prejudice. 

[2] We now turn to the question of waiver. It is pleaded by the plaintiff “that the 
defendant herein, by its own acts, has waived the requirements of the law which 
require that proof of loss be furnished, and are hereby estopped to set up such defense 
at this time.” We therefore inquire whether or not the facts, as established by the 
plaintiff, constitute a sufficient warrant for a submission of this plea to the jury. The 
defendant, upon the conclusion of plaintiff’s evidence, filed a motion for a directed 
verdict on the primary ground that the evidence was insufficient to sustain a verdict 
by reason of failure to file sworn proof of loss within the prescribed time and in 
conformity to the provisions of the policy, and that the evidence failed to show any 
acts, statements, or declarations made by the insurance company which could be 
interpreted, by any reasonable person, as a waiver of the requirement that written 
notice, accompanied by affidavit, should be given within 60 days after such loss, and 
that there is no evidence that the plaintiff relied upon or changed her position by virtue 
of any statements made, as claimed by the plaintiff. This motion was removed at the 
close of all the evidence, and the grounds were again embodied in defendant’s motion 
for a new trial. 

What is the evidence bearing on the plea of waiver? The facts may be sum- 
marized as follows: At the time of the fire, the insured, Mrs. Havirland, was in Ham- 
mond, Ind., and shortly thereafter came to Fernald. She drove with her mother and 
husband to Cedar Rapids, and visited the home office of the defendant company. She 
there met an office man whom she did not know, and of whom she inquired for the 
president or the secretary of the company. At this time she handed to the unknown 
man the policy, which he took to some one in an inner room of the office. Upon his 
return, she was told that the adjuster of the company was not there but was at the 
Allison Hotel. She then went to the hotel and met a Mr. Kelly (deceased at the time 
of the trial). She testified: 

That Mr. Kelly said “that the fire was in the state fire marshal’s hands, and that 
he (Kelly) had nothing to do with it, and that there could be nothing done, and that 
poe was nothing for us to do until he gave us a report and we never heard from 
them. 


“Q. Did Mr. Kelly or the adjuster that you saw at the Allison Hotel give you 
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ed ae any reason why the matter was in the hands of the state fire marshal? 
. No, sir. 

“Q. In your conversation with Mr. Kelly or the adjuster at the Allison Hotel, did 
he state to you there had been any complaint filed that you or any one else burned 
this property? A. Nothing only that he said it was in the hands of the fire marshal.” 

On January 16, 1924, about three months after Mrs. Havirland’s visit to the 
home office of the company, she wrote a letter to the company in which she said: 

“It is my understanding that this property was totally destroyed by fire on or 
about October 6, 1923. I called at your office in Cedar Rapids, Iowa, about ten days 
afterwards and was unable to get any satisfactory information regarding same, and 
finally called on your Mr. Kelly at Hotel Allison regarding same, and he did not seem 
to care to give any information regarding same, further than to state that same was 
in the hands of the state fire marshal, and nothing further would be done until a report 
had been made by him.” 

It may not be said that the intent and content of Mrs. Havirland’s conversation 
with Mr. Kelly was misunderstood by her. -Mr. Kelly was the adjuster, and her 
claimed conversation is not in dispute. The material facts, briefly reviewed, disclose 
that she went direct to the home office of the company with her policy and asked to see 
the president or the secretary, and was referred to the adjuster. She was told in 
plain English that there was nothing further for her to do until she heard from the 
company. It is undisputed that she never did hear further from the company or 
any of its agents or officers. 

[3] It is the general rule that mere silence cannot be construed as a waiver 
of the failure to furnish proof of loss; yet, if the insured is led to believe that 
proofs are not required of him until prepared by the insurer, there is a waiver. 
Washburn-Halligan Coffee Co. v. Merchants Brick Mutual Fire Ins. Co., 110 Iowa, 
423, 81 N. W. 707, 80 Am. St. Rep. 311; 14 R. C. L. par. 519. 

Again, where an adjuster assures the insured that no papers need to be pre- 
sented, as he has all the information he desires, or that, while proofs should have 
been sworn to, he will adjust the loss without requiring it, the failure of the in- 
sured to comply with the policy is waived. However, a statement by the insurer, 
on receiving notice of loss, that the claim will receive prompt attention, or a state- 
ment in response to an inquiry that the policy will show what proofs are required, 
does not constitute a waiver of the policy requirements. Kirkman v. Farmers’ Ins. 
Co., 90 Iowa, 457, 57 N. W., 952, 48 Am. St. Rep. 454. 

[4] Proofs of loss required by a policy of insurance may be waived by a shuffling 
or evasive course of conduct on the part of the company, amounting neither to an 
actual denial nor a distinct recognition of liability, but sufficient to lead a reason- 
ably prudent person to believe that proofs of loss are not required. Teasdale v. 
City of New York Ins. Co., 163 Iowa, 596, 145 N. W. 284, Ann. Cas. 1916A, 591. 

In the case at bar, the conduct of the insurance company must be viewed as 
more or less evasive. It had notice of the loss by letter and also from the insured 
in person. It surely knew the purpose of her visit to the home office, and the 
statements made to her by the adjuster were sufficient to lull her to sleep and 
made her believe that there were no further steps for her to take in the collection 
of her insurance under her policy until the company advised her in the premises. 

[5] The insurance company knew of its right to have proofs of loss, but it was 
also bound to know that it could waive this by such acts or conduct on its part as 
to justify the conclusion that it was not intending to insist upon full compliance with 
the terms of the policy or the statute. Nicholas v. Iowa Merchants’ Mutual Ins. 
Co., 125 Iowa, 262, 101 N. W. 115. 

The case of Ervay v. Fire Association of Philadelphia, 119 Iowa, 304, 93 N. W. 
290, is distinguishable on the fact side. The insurance company in that case did 
nothing from which a waiver might he inferred, but it is held if the plaintiff had 
been misled into thinking that nothing further will be required of him, and has, 
on that account, failed to take further steps which he might have taken, then the com- 
pany cannot take advantage of such failure, induced by it, or its authorized agent - 
acting for it in the matter, for the purpose of defeating its liability under the policy. 

It is argued by the instant appellant that what was said by Mr. Kelly, as claimed 
by plaintiff, should have put her on her guard rather than to lull her into a feeling 
of security. We do not accept this viewpoint. True, the defendant company had 
a right to wait for a sworn statement before attempting to settle for the amount of 
the loss, but it was not privileged to tell the insured, upon her explanation of her 
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visit to the home office, that “there wasn’t anything that could be done,” or “there 
was nothing for her to do,” until the company made a report to her concerning the 
investigation then in progress. 


We reach the conclusion that the trial court did not err in submitting the question 
of waiver to the jury for decision. 

{6] A further matter may receive brief mention. One of the defenses pre- 
sented in the instant case was that the interest of the plaintiff in the property was 
other than unconditional and sole ownership, and as a part of its case the defendant 
offered in evidence the original petition in which it is alleged that at the time of 
the said loss the plaintiff W. M. Havirland and Roy S. Havirland, were the owners 
of the said building, and that the property was jointly owned by the said parties. 
The plaintiff S. C. Sutherland was a mortgagee of the insured property. . 

In plaintiff's amended and substituted petition, it is alleged that she (Mrs. W. 
M. Havirland) “was the owner of said building.” The record disclosed that the 
plaintiff’s original petition, known as Exhibit 1, was admitted in evidence, but 
that the trial court, during the argument to the jury, made an order withholding 
and excluding the Exhibit from the jury room. Of this action the appellant com- 
plains, and, in support of the ee cites Arnd v. Aylesworth, 145 Iowa, 195, 
123 N. W. 1000, 29 L. R. A. (N. 5. 6 

It is conclusively shown that the ee W. M. Havirland, was the sole owner 
of the property. She was the legal titleholder by an unrecorded but duly acknowl- 
edged warranty deed executed by Roy S. Havirland, single, bearing date May 29, 
1922, which was about a year before the policy in question was executed and de- 
livered. The property was, at that time, subject to a first mortgage of $1,000 and a 
second mortgage of $500. There could be no question as to the legal title in the 
insured at the time the policy issued, and at that time there was only a $500 mort- 
gage against the property. The agent of the insurance company had knowledge of 
the title transactions involved herein. 

Apparently the attorney who drew the original petition was under the impression 
that the plaintiff Roy S. Havirland, named therein, was a point owner of the premises 
with Mrs. W. M. Havirland. This was the pleading of a fact which was not true, 
and which was corrected in the amended and substituted petition filed by the real 
party in interest. 

e discover no reversible error in the record, and the judgment entered on the 
verdict is affirmed. 

Evans, C. J., and Morling, Albert, and Kindig, JJ., concur. 


INSURANCE CO. OF NORTH AMERICA v. BRINKLEY 
(Court of Appeals of Kentucky. March 15, 1927.) 
2 Southwestern Reporter 491. 

1. INSURANCE—AGENT BY MAKING APPLICATION FROM INFORMA- 
TION IN HIS POSSESSION, WAIVES PROVISIONS OF POLICY AND 
APPLICATION RELATING TO FALSITY OR TRUTH OF ANSWERS 
THEREIN. 

When fire insurance company allows agent to solicit insurance, write applications, 
and, when accepted, prepare and deliver policies and collect premiums, and such agent 
while so engaged fills application blank for applicant from information in agent’s 
possession, the agent waives and has power to waive all provisions of policy and 
application relating to falsity or truth of answers made in application. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


3. INSURANCE—FAILURE TO RELEASE LIEN, AFTER LIEN NOTE WAS 
PAID, DOES NOT CONSTITUTE LIEN FORBIDDEN IN POLICY. 
Where lien note against property was taken up and paid but lien was not released 

a there was no lien against property, within meaning of fire insurance 

policy. 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 
Appeal from Circuit Court, Christian County. 
Action by Mrs. Zubia Brinkley against the Insurance Company of North America. 

Judgment for plaintiff, and defendant appeals. Affirmed. 

Selden Y. Trimble, of Hopkinsville, for appellant. 

Duffy & Skinner, of Hopkinsville, for appellee. 

Sampson, J. Appellant, insurance company, is resisting the payment of a polic 
of fire insurance issued to appellee, Brinkley, in February, 1924, on a building which 
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was destroyed by fire in November of the same year. The policy contained a 
provision reading: 

“This indemnity contract is based upon the valuation and representations con- 
tained in the assured’s application and diagram of even number herewith, which the 
assured has signed and permitted to be submitted to the company, and which are 
hereby made and warranted, and a part hereof; and it is stipulated and agreed that 
if any false statements are made in said application, or otherwise, this policy shall 
be null and void.” 

{1] In the answer it was averred that the insured, through her husband as her 
agent, made false answers to questions asked and answered in the application for the 
policy, in that she said there were 35 acres of land on which the house stood and 
that it was worth $60 per acre, when, in fact and in truth, there were only 26 acres 
of land and worth only $10 per acre; that the said misrepresentations were material 
to the risk and were fraudulently made; and that appellant was deceived and misled 
thereby, and but for which it would not have executed or delivered the contract 
of insurance. A trial resulted in a verdict for the insured, Mrs. Brinkley, and the 
company appeals, relying for a reversal upon two grounds (a) the court erred in 
admitting incompetent evidence, and (b) the court erred in giving and refusing in- 
structions. It is contended by appellant company that the evidence offered by appellee 
and heard by the court and jury, to the effect that the application for the policy of 
insurance was written wholly by the agent of the company and from information 
in his possession, and the answers contained in the application were not made by 
appellee, Brinkley, and her husband, was incompetent because the application which 
was in writing, was signed by the assured or her agent, and purported to contain the 
answers of the assured, and she should not be and in law is not permitted to prove 
or show that the answers in her application are untrue, or that they were made by 
another for her and without her knowledge of what the agent was writing in the 
application, which was later signed. In this case the local agent lived in the vicinity 
of the property that was insured and once owned it. He was acquainted with the , 
acreage in the land as well as the value of, the property. Instead of asking the in- 
sured about the property and its value, the agent filled out the application blank from 
knowledge in his possession, and the husband of the insured signed the application 
without paying any attention to what the agent had written into it. We do not 
think there is any substance in the contention of appellant that the application showed 
that the boundary of land contained 36 acres when it only contained 26 acres, because 
the land was not insured. Nor was it important that the application showed that 
the land was worth $60 per acre, when it was, in fact, worth a less sum, for the land 
was not destroyed. When, however, the fire insurance company allows its agent to 
solicit insurance, write applications for policies, and, when accepted, prepare and deliver 
policies and collect the premiums, and such agent, while so engaged, fills in an 
application blank for a prospective insurer from information in the agent’s possession, 
obtains the signature of the insured without asking the insured questions, the agent for 
the company waives and has the power to waive for the company all provisions of 
the policy and application which related to the falsity or truth of the answers made 
in the application. The evidence upon the question of whether the application was 
filled in by the agent of the company at the instance of the husband of the insured 
was not all one way, and was, therefore, for the jury. 

(2, 3] Appellant offered instruction Y, which submitted in a way the appellant’s 
contention with respect to the false answers in the application, but we do not think 
the instruction offered should have been given because it does not fit the facts and was 
incomplete. Then, too, the court gave instruction No. 2, which covered the same 
subject more completely and was better stated, for which reason appellant has no 
right now to complain. The third instruction submitted to the jury the question of 
whether there was a lien upon the insured property at the time the policy was 
issued, it being contended by the company that the property was incumbered by a pur- 
chase-money lien at the time the policy was issued and which rendered the policy void. 
The facts show that the appellee had purchased the property only a short time 
before the fire occurred and paid for it partly with cash, and partly with a lien 
note. Later the lien note was taken up and paid, but the lien was not released 
of record. Although the debt was paid, the release was not properly entered upon 
the deed or the deed book. However, this was not the kind of lien that was con- 
templated by the policy contract. There was, in fact, no lien because it had been 
fully paid and discharged though not released. The risk was not increased by such a 
lien. The insured had fully paid off the lien, and was entitled to have it released at 
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the time the policy was issued, and she truthfully answered when she said there was 

no lien or mortgage upon the property. 

There was no substantial error in the introduction of evidence, and the cause 
was submitted to the jury by instructions which were not prejudicial. 

Judgment affirmed. 

WESTCHESTER FIRE INS. CO. OF NEW YORK v. BOWEN. 
(Court of Appeals of Kentucky. March 15, 1927.) 
292 Southwestern Reporter 504. 

1. INSURANCE—EVIDENCE HELD TO SHOW THAT INSURED CAUSED 
BARN IN WHICH INSURED TOBACCO WAS STORED TO BE 
BURNED, BARRING RECOVERY ON POLICY. 

Evidence held to show that fire which destroyed barn in which insured tobacco 
had been stored was result of design of owner of tobacco, who was therefore not 
entitled to recover from insurance company, nothithstanding that he was acquitted 
in prosecution for barn burning. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Circuit Court, Montgomery County. 

Suit by Rex Bowen against the Westchester Fire Insurance Company of New 
York. Judgment for plaintiff, and defendant appeals. Reversed, with directions. 

F. M. Drake, of Louisville, and Charles D. Grubbs, of Mt. Sterling, for appellant. 

W. B. White and Robert H. Winn, both of Mt. Sterling, for appellee. 

Sampson, J. This suit was brought to recover upon a fire insurance policy of 
$1,000 issued by appellant company to appellee, Bowen, on February 1, 1924, covering 
a crop of leaf tobacco then stored in a certain barn on a farm then in his possession 
in Montgomery county. The tobacco and barn were totally destroyed by fire on Feb- 
ruary 26th, and the company declined to pay on the policy. When sued it defended 
1apon the grounds: (1) that there was no tobacco in the barn when it burned; 
(2) the assured burned the barn; (3) the tobacco was all removed by the assured 
just before the barn was burned, and then claim was made that the tobacco had been 
destroyed by the fire; (4) there was a mortgage on the tobacco, which was placed 
thereon after the policy was issued, and in violation of an express provision of the 
policy contract. 

Issue was made upon each of the four questions above set out, and proof taken 
to support each theory. This evidence is now in the record, and we have carefully 
read and considered it. The suit was brought in equity for a reformation of the 
policy contract as well as for recovery thereon, and the learned chancellor in whom 
we have great confidence awarded appellee, Bowen, $1,000, the full amount of the 
policy, with interest, and the insurance company appeals. A great deal of evidence 
introduced by the insurance company was devoted to proving that the fire which 
destroyed the barn and tobacco was incendiary in its origin, and that appellee, Bowen, 
either fired it himself or incited it, while a large part of the evidence introduced 
by appellee, Bowen, was directed to proving that no such thing happened. 

{1] A careful study of the evidence has convinced us that the fire was the 
result or design on the part of appellee, Bowen. The evidence tends to show that on 
the night before the fire appellee, Bowen, and two or three other men went out 
fox hunting early in the evening; that, while they were out, a tobacco buyer who 
had purchased the crop of a neighbor came to Bowen’s house, looking for the man 
from whom he had purchased the tobacco, and who was on the fox hunt, and, after 
being told that the men were hunting, went back to find them, and when he came upon 
them he told the man from whom he had bought the tobacco that he would send a 
truck for it the next morning, and to have it ready; that appellee, Bowen, was 
present with two or three other men; that soon thereafter all of them returned to 
Bowen’s house, and after a short time he directed them to get teams and wagons 
ready to haul his tobacco out of the barn which was covered by the insurance over to 
a neighbor’s barn, stating the work must be done before morning, whereupon he and 
the men obtained wagons and loaded the tobacco out of the insured barn onto the 
wagons and carried it over to the barn of the neighbor who had sold to the buyer; 
that only a small amount of tobacco was left in the barn; that some of the neighbors 
who happened to be up early next morning saw the wagons carrying the tobacco, 
and one neighbor picked up tobacco hands along the road from appellant’s home 
towards the barn af the neighbor. He also saw fresh wagon tracks apparently made 
since the evening before. Other persons who gathered at the fire when the barn 
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burned testified that they smelt no tobacco, and that the ashes did not give the appear- 
ance of those usually found after fires in which tobacco was burned. There was 
much other evidence tending to corroborate the theory of the insurance company and 
that the tobacco had been moved from the barn before the fire took place. Taken as 
a whole, the evidence preponderates against appellee, Bowen, upon the question of 
the williul origin of the fire, and we must conclude that the chancellor was in error 
in finding that the contract of insurance should be reformed in accordance with 
appellee’s contention, and that he was entitled to recover upon the policy as reformed. 

[2] Apparently the chancellor labored under the belief that, as appellee, Bowen, 
had been indicted in the criminal court for arson or barn burning, and had been 
acquitted by a jury, the question of -the wrongful burning of the barn had been 
determined, but this does not necessarily follow. In a criminal case the jury is 
rquired to believe from the evidence beyond a reasonable doubt every fact essential 
to the guilt of the accused, while in a civil case a jury may find against him if it 
believes from the evidence that he has brought about the destruction of his property 
by fire. The finding of the chancellor was against the weight of the evidence. 

Many other questions are made in brief of appellant, but none of them have been 
more than briefly considered, and are specifically reserved. 

Judgment reversed, with directions to dismiss the petition. 


NATIONAL UNION FIRE INS. CO. et At. FORKNER 
(Court of agen of Kentucky. March 22, 1927.) 
2 Southwestern Reporter 765. 
3. INSURANCE—IN ACTION ON POLICY COVERING HEMP AND TOW, 
oan HELD SUFFICIENT TO SUPPORT VERDICT FOR IN- 
URED. 

In action against insurer of hemp and tow, evidence held sufficient to support 
verdict for plaintiff, as against insurer’s contention that quantity claimed could not 
have been stored in available space. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


8 INSURANCE—PROVISION THAT TAKING OF OTHER INSURANCE 
SHOULD RENDER POLICY VOID HELD WAIVED, WHERE IN- 
SURER’S AGENT KNEW OF OTHER INSURANCE AND TOOK NO 
STEPS TO CANCEL POLICY. 

Where insurer’s agent knew that insured had taken additional insurance without 
having written consent of company, and took no steps to cancel insurance, there was 
waiver of provision in policy that procuring of such other insurance should render 
policy void. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


9. INSURANCE—DISPUTED QUESTION WHETHER INSURER’S AGENT 
CONSENTED TO OR HAD KNOWLEDGE OF ADDITIONAL INSUR- 
ANCE IS FOR JURY. 

Where there was dispute as to whether insurer’s agent consented to additional 
insurance, or whether he had knowledge of additional insurance, it is question for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


10. INSURANCE—EVIDENCE HELD TO SHOW THAT INSURER'S 
AGENT CONSENTED TO OR HAD KNOWLEDGE OF ADDITIONAL 
oe ON PROPERTY AND TOOK NO STEPS TO CANCEL 
Evidence held to show that insurer’s agent had consented to additional insurance 

on property, or had knowledge of such insurance and took no steps to cancel policy, 

where agent’s own testimony showed such consent. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 


11, INSURANCE—KEEPING OF GASOLINE ON PREMISES CONTRARY 
TO PROVISION OF FIRE POLICY WILL MAKE SUCH POLICY VOID. 
Where fire policy covering hemp prohibits keeping, using, or allowing of gasoline 

on premises, and insured violates provision by allowing gasoline to be permanently 

— wy used there without consent or knowledge of insurance company policy will be 

vol 


(For other cases, see Insurance, Dec. Dig. § 326[3].) 
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12. INSURANCE—WAIVER OF PROVISION PROHIBITING KEEPING OF 
GASOLINE ON PREMISES BY INSURER’S AGENT, AUTHORIZED 
TO ISSUE POLICY, IS WAIVER BY COMPANY. 


Where agent of insurance company had authority to enter into contract of insur- 
ance and issue policy, his act is act of company, and his waiver of provision pro- 
hibiting keeping of gasoline on premises is waiver by company. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

Appeal from Circuit Court, Clark County. 

Acton by Charles T. Forkner against the National Union Fire Insurance Com- 
pany and others. From an order setting aside a verdict, and from a judgment for 
plaintiff in second trial, defendants appeal. Affirmed. 

Beverly R. Jouett, of Winchester, for appellants. 

Pendleton & Bush, of Winchester, O’Rear, Fowler & Wallace, and Allen Prewitt, 
all of Frankfort, for appellee. 


Locan, J. The appellee had insurance policies aggregating $12,500, when his barn 
burned on October 2, 1924. The policies covered the barn and its contents. This 
controversy is over the quantity of hemp and tow which he had in the barn at the 
time of the fire. He claims that he had 150,827 pounds of hemp and 10,000 pounds 
of tow in the barn, which was destroyed by the fire. The policy issued by the Sterling 
Fire Insurance Company, for $3,000, bears date July 21, 1924. The policy issued by 
the National Union Fire Insurance Company, for $2,500, bears date September 2, 
1924. He also had a policy in the Twin City Fire Insurance Company for $3,000, 
and another in the same company for $4,000, all covering the hemp in his barn. He 
was paid the amount of insurance on the barn, and also for the insurance covering 
hay, straw, oats, corn, and tobacco. The appellants refused to pay the insurance 
covering the hemp and tow. 

On the 13th day of March, 1925, appellee instituted three suits in the Clark 
circuit court to recover on the policies ‘of insurance—one against the National Union 
Fire Insurance Company for $2,500, one against the Sterling Fire Insurance Company 
for $3,000, and one against the Twin City Fire Insurance Company for $7,000. It 
appears from the briefs that the suit against the Twin City Fire Insurance Company 
was removed to the federal court. This case involves the other two suits. The 
petitions in each case alleged that appellee lost 150,827 pounds of hemp, of the value 
of 11 cents per pound, and 10,000 pounds of tow, of the value of 6 cents per pound. 
The insurance companies traversed the allegations of the petition and affirmatively 
pleaded as a defense that the policies had been voided: (1) Because the plaintiff had 
permitted gasoline to be stored and a gasoline engine to be used in his barn, contrary 
to the provisions of the policy, and without the written consent of the company, 
as required by the policy; (2) because the plaintiff had misrepresented the quantity 
and value of the hemp insured at the time the insurance was procured. The Sterling 
Fire Insurance Company further defended on the ground that plaintiff had obtained 
additional insurance on his hemp about one month before the fire, contrary to the 
provisions of the policy, without the consent of said company by indorsement on 
the policy. The additional insurance was the policy for $2,500, issued by the National 
Union Insurance Company, one of the appellants. In his reply appellee admitted that 
he had kept a gasoline engine and gasoline in his barn and that he had obtained the 
additional insurance, but pleaded that the forfeiture had been waived by the com- 
panies, because the agents who issued the policies knew of the gasoline engine and 
storage of gasoline and that the agent of the Sterling Fire Insurance Company knew 
of the additional insurance, and that no indorsement on the policies was necessary. 

The first trial of the case was in April, 1925, and the jury failed to agree. Another 
trial was had in September, 1925, when the jury returned a verdict to the effect that 
appellee at the time of the fire had only 65,000 pounds of hemp and 10,000 pounds of 
tow in his barn. When the verdict was returned at the second trial, appellants moved 
the court to enter a judgment for them, dismissing the petition, on the ground that 
the difference in the amount found by the jury and that claimed by the plaintiff in 
his proofs of loss was so great that the court should decide as a matter of law 
that such fraud had been perpetrated as to void the policies. This motion was over- 
ruled by the court. Appellee filed his motion and grounds for a new trial, as did 
appellants. The motion of appellee for a new trial was sustained, and a new trial 
granted, upon the ground that the verdict was not sustained bv the evidence. The 
motion of appellants for a new trial was overruled. The appellants excepted, and 
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appealed from the order setting aside the judgment and granting a new trial, and filed 
their bill of exceptions, and caused a transcript of the evidence to be made in exactly 
the same manner as if they were appealing from a final judgment against them. 

The case was again tried in April, 1926, when the jury returned a verdict finding 
that appellee lost in the fire 150,827 pounds of hemp and 10,000 pounds of tow, and 
judgment was thereupon entered against the appellants for the full amount called for 
in the policies. Motion and grounds for a new trial by appellant having been over- 
ruled, this appeal is prosecuted from the final judgment, as well as from the order 
setting aside the verdict of the jury rendered at the trial in September, 1925. Every 
phase of the case has been thoroughly argued in the briefs filed by appellants and 
appellee. No point seems to have been omitted. 

[1] We will first dispose of the contention of appellants that the lower court erred 
in granting appellee a new trial in September, 1925. The entire record of that trial 
is before us. The sole ground on which the motion for a new trial was sustained was 
that the evidence was not sufficient to support the verdict. It has been held by this 
court that it will reverse the judgment if the lower court erred in granting a new 
trial, but a reversal can only be had on this ground where the lower court has abused 
or improperly used his discretion in granting a new trial. 

In the case of Ross v. Kohler, 163 Ky. 583, 174 S. W. 36, this court reversed the 
judgment of the lower court because the order granting a new trial was improper. 
The new trial was granted in that case by the lower court because of an error of law, 
as the court thought. The case of Perkins v. Ogilvie, 148 Ky. 309, 146 S. W. 735, 
is quoted from in that case as follows: 

“While the trial court is vested with a broad discretion in granting a new trial, 
yet, if it granted a new trial solely on the ground of an error of law, which, in fact 
was not an error, and the other grounds relied upon are not sufficient to justify its 
action, it is error, under such circumstances, to grant a new trial.” 

Neither of these cases are in point, because the new trial was granted on the 
ground of an error of law which in fact was not an error. If the lower court mis- 
conceives what the law is, and grants a new trial based on such misconception, this 
court will reverse on account of error. Louisville College of Dentistry v. Hartford 
Steam Boiler Inspection & Insurance Co., 185 Ky. 778, 215 S. W. 941. It is not a 
question of discretion in such cases, because the lower court has no discretion as to 
what the law is. He must determine the law as it is found, and not as he thinks 
it ought to be. 

It is true, however, that the lower court may not grant a new trial on the ground 
that the verdict of the jury is not sustained by the evidence, unless in the exercise of 
a reasonable discretion. This was so held in the case of Curry v. Fetter, 15 Ky. Law 
Rep. 494. It has also been held that, while circuit courts have a broad discretion in 
the matter of granting new trials, and that this discretion will not be interfered with 
unless it appears that it has been abused, still, where the discretion has been abused, 
this court will reverse a judgment because of the error of the circuit court in grant- 
ing a new trial. Smith’s Adm’r v. Louisville R. Co., 174 Ky. 784, 192 S. W. 875; 
Nolan’s Adm’r v. Standard Sanitary Mfg. Co., 111 S. W. 290, 33 Ky. Law Rep. 745. 

Where this court finds that the first trial was without prejudicial error to the 
rights of the parties, and the lower court erroneously set aside the verdict of the 
jury and granted a new trial, it will reverse the last judgment and remand the cause, 
with directions to enter a judgment upon the first verdict. L. & N. R. Co. v. Ricketts, 
52 S. W. 939, 21 Ky. Law Rep. 662. 

[2] It is insisted by counsel for appellee that this court is not at liberty in this 
case to determine the question as to whether the lower court abused his discretion in 
granting the new trial in September. 1925, because appellants lost their right to 
object to his granting the new trial by asking for a new trial in their behalf. It is 
admitted by counsel for appellee that the court would not have been justified in 
granting a new trial because all parties asked for it, as there must always be some 
good reason for granting a new trial, in addition to the fact that both parties desire 
it. It is insisted, however, that the granting of a new trial to one of the parties is not 
prejudicial error as to the other party, if such other party has placed himself in the 
position of asking that the thing be done by the court which was done. Where both 
parties move for a new trial, and the court sustains the motion of one of the parties, 
can the other party take advantage of any error that the court may have committed 
in granting the new trial, when in fact the action of the court resulted in the identical 
thing which the complaining party asked for? 
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The case of Gullett’s Administrator v. Chesapeake & Ohio R. Co., 182 Ky. 409, 
206 S. W. 641, seems to sustain the contention of appellee that appellants cannot 
complain of error of the lower court, if it was an error, in granting a new trial at 
the September term, 1925. The court ‘said: 

“Both parties filed motions and grounds for a new trial, but upon hearing the 
court overruled plaintiff’s motion for a new trial, but sustained de! endant’s motion 
and set aside the verdict. Upon the second trial, at which practically the same testi- 
mony was introduced by both sides to the controversy, the jury, under the same in- 
structions given upon the first one, returned a verdict in favor of defendants, and 
plaintiff’s motion for a new trial having been overruled, it prosecutes this appeal.” 

The same thing happened in that case as happened in the instant case, except 
the motion of the plaintiff in the instant case was sustained, and the motion of the 
defendants was overruled. The court then proceeded to a determination of whether 
the lower court erred in granting the new trial, and said there were two reasons why 
the action of the lower court in granting a new trial should not be disturbed. The 
first reason was that trial courts have a broad discretion in the granting of new trials, 
and that such discretion would never be interfered with, unless plainly abused. The 
second reason why the court could not disturb the order of the lower court in granting 
a new trial was stated as follows: 

“Again, because (b) plaintiff insisted that the first evidence and the judgment 
pronounced thereon be set aside by filing its motion for that purpose, and it is clearly 
in no position to complain of that which it insisted upon being done.” 

The point insisted upon by appellee in this case was decided in the Gullett Case. 
There is no argument in support of the position of the court, and it is stated as a 
matter needing no argument to support it that, where both parties move for a new 
trial and it is granted to one, the other cannot complain. We find no other case in 
Kentucky where the point has been decided. Appellee cites on his brief the case of 
Star Bottling Co. v. Louisiana Purchase Exposition Co., 240 Mo. 634, 144 S. W. 
776, where the court had the identical question before it. The court in that case said: 

“Will an appeal lie from an order nisi granting a new trial, when both parties 
litigant asked a new trial and one is granted to either? Or to put the question 
more pointedly: Will an appellee court review and pronounce upon the reasons as- 
signed below for granting a new trial, when both parties litigant asked for one, and one 
is granted to either? * * * What grievance can a litigant have who gets what he 
asked for? How can rin be injured in the way he gets it, so long as he gets it? If 
the bottling company was alone loosed by the new trial, and the exposition company 
was left bound by the old trial, then indeed would it have a grievance. But it is not 
so; a new trial for one is a new trial for both, in all that term implies. It is a loaf 
baked in the oven of the law, to be sociably shared by both parties. Verily, withal 
the benefits of a new trial, like the rain and the dew, descend alike upon the just and 
the unjust, on defendant as well as plaintiff; the terms ‘just’ and ‘unjust’ being used 
only for the purpose of the simile. 

“As appellant is not aggrieved, it was not entitled to an appeal in a case where its 
antagonist was granted a new trial, and its own motion is overruled. Deiermann v. 
Bag Co., 144 Mo. App. 474, 129 S. W. 229. In that case, Gray, J., speaking for the 
Springfield Court of Appeals, holds language in point, viz.: ‘If the court had sus- 
tained appellant’s motion for a new trial and overruled respondent’s motion there- 
for, the case would have been in the identical condition that it was when the court 
overruled appellant’s motion and sustained the respondent’s. And, this being true, 
the appellant was not aggrieved by the action of the court in granting a new trial, 
and the appeal is without merit.’ * * * 

“There is a maxim running that every consent removes error. ‘Omnis consensus 
tollit errorem.’ Sometimes it is expressed in other ways; for example, consent always 
removes the effect of error, or consent heals error, or participating in error cures the 
error. Courts are fond of applying that maxim in many ways; for it is a fair and 
convenient rule. For instance, Crum v. Crum, 231 Mo. loc. cit. 639, 132 S. W. 1070, 
illustrates its application in one phase, and other illustrations abound in any volume of 
our reports. We think the rule applies in this case; for do we not announce a proposi- 
tion hitherto accepted and acted on by the bar nisi, "when we say that, when both sides 
ask a new trial and one is granted to either, both are bound by the order, and an 
appeal will not lie?” 

We have reached the conclusion that appellants are not in position to insist that 
the lower court erred in sustaining the motion for a new trial. 
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[3] The next ground argued by appellants for reversal is that the verdict of the 
jury is not sustained by the evidence. The evidence is discussed at great length by 
counsel for appellants, and it may be that his argument would have convinced us 
that his position is correct, if we had been members of the jury that tried the case. 

Proof was taken in an effort to show that the quantity of hemp claimed by ap- 
pellee could not have been stored in the space where the witnesses for appellee testi- 
fied that it was stored. The cubic contents of a bale of hemp is established, and the 
cubic contents of the space where the hemp was stored is also established, and ap- 
pellants attempt to show that it was a physical impossibility to place within the space 
where the hemp was stored the quantity of hemp which appellee claims he lost. 
Mathematical calculations are set up and geometrical demonstrations are attempted. 
The difficulty about it is that the basis of the calculations by appellants and by appellee 
is not the same. The quantity of hemp was to be determined from the evidence of 
the witnesses, and as none of them actually weighed the hemp it was largely a question 
of the opinion of witnesses who were familiar with such matters. Appellee testified 
that he actually had 150,827 pounds of hemp and more than 10,000 pounds of tow, and 
in this he was corroborated by other witnesses, particularly Henry Quisenberry, an 
experienced man in baling and handling hemp. He baled all of the hemp which was 
in the barn. It is shown that the hemp weighed about 550 pounds per bale, and that 
the tow weighed from 400 pounds to 450 pounds per bale. 

One of the witnesses stated that the space where the hemp was stacked in the 
bale would hold 308 bales, but he had not seen the hemp in the barn. Mr. Thomas, 
agent for one of the appellants, testified that he went to the barn a number of times 
and that he saw the hemp. Appellee told him how much hemp he had, and also showed 
him his account book, where the quantity of hemp had been entered. The book was 
introduced in evidence. After Thomas had examined the hemp, appellee went to his 
home and obtained the book and brought it to Thomas, so that he might examine it. 
The book showed that he had the amount of hemp claimed by him. Thomas, of course, 
did not know how much hemp there was, but he stated that it extended out of the 
shed 3 or 4 feet, and was something like 15 feet high and went about clear back. 
He thus corroborates the witnesses for appellee. He also stated that at the time he 
issued the policy he thought the quantity of hemp was there. Nunan, the other agent, 
did not make an inspection of the hemp, but he did advise with Thomas before issuing 
the policy in his company, and obtained the information which Thomas had. 

[4] There was substantial evidence that appellee had the hemp and tow which he 
claimed, and the jury was the sole judge of whether this evidence should be believed 
or whether it should accept the evidence or circumstances to the contrary. We do not 
find any such failure of evidence as would justify us in holding that the verdict of 
the jury is not sustained by the evidence. 

It is insisted by counsel for appellee that appellants cannot rely upon their con- 
tention that the quantity of hemp and tow claimed by appellee was not there, because 
the agents upon their own investigation reached the conclusion that the property was 
ot the value claimed by appellee. There are cases holding that, where the agent 
makes his own inspection and investigation of the value of the property to be insured 
and thereafter issues and delivers a policy, the company may not defeat a recovery on 
the policy contract on account of representations of the insured that the value of the 
property was greater than it actually was. Home Insurance Co. v. Crowder, 164 
Ky. 792, 176 S. W. 344; Kenton Insurance Co. v. Downs, 90 Ky. 236, 13 S. W. 882, 
- Ky. a Rep. 115; Teutonic Insurance Co. v. Howell, 54 S. W. 852, 21 Ky. Law 

ep. 1245. 

It is unnecessary to determine whether appellants were estopped in this case 
because of the knowledge of the quantity and value of the property of the agents. 
It has been held in a number of cases that such knowledge on the part of the agent 
issuing the policy estops the company ; but in a case like this, where the quantity of the 
material determines its value, and where the agent could not possibly know the quantity 
of the material by a casual inspection, or even by a careful inspection, and the agent 
had to rely upon the statements of the insured as to the quantity, a different rule may 
prevail. The question is not material in this case, as the evidence of the quantity 
and value of the material insured was for the jury, under the evidence and the in- 
structions of the court. ‘ 

[5-7] Another ground urged for a reversal is that the court erred in excluding 
competent testimony offered by appellants. The witness G. C. Fluty was asked to 
make certain calculations and answer questions as to how many bales of hemp could 
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be stored in a compartment of certain dimensions. The court sustained objections 
to this evidence, and the avowal was made as to what the witness would state. His 
answer as made in accordance with the avowal would not have been calculated to 
influence the verdict of the jury in any way. We do not think the evidence was com- 
petent, and, if it had been competent, it was immaterial. We must assume that juries 
have ordinary intelligence and are capable of making such calculations, at least when 
their minds are directed to the point by the argument of counsel. The only other 
complaint about the evidence urged by appellants is that the court would not allow 
certain witnesses to state that they had not sold hemp to appellee. The evidence was 
not competent. The appellee had offered no evidence that he purchased hemp from 
these witnesses. 

[8] Another error relied on by appellants is that the court erred in refusing to 
give an instruction which would authorize the jury to find for appellant Sterling Fire 
Insurance Company, on the ground that appellee had taken out additional insurance 
without having the written consent of the company indorsed thereon. The testimony 
of the agent Thomas shows, to our minds, that he consented to the additional insur- 
ance. He stated that appellee told him that he might get more insurance later on, 
and that he knew appellee expected to obtain additional insurance, and that he told 
him that he could do so. Nunan, the other agent, talked with Thomas before he issued 
the policy in the National Union Fire Insurance Company, and he testified that 
Thomas told him that he thought probably he would get more insurance from ap-~ 
pellee. Thomas states that he advised appellee not to take more insurance in amount 
than three-fourths of the value of the property insured. 

[9] The reading of the evidence of Thomas and Nunan convinces us that they 
both knew all about the insurance carried by appellee. Having this knowledge, and 
taking no steps to cancel the insurance, is a waiver of the provision in the policy 
that, if insured shall make or procure any other contract of insurance on the prop- 
erty covered, the policy shall be void. This was so held in the case of Phcenix 
Insurance Co. v. Spiers, 87 Ky. 285, 8 S. W. 453, 10 Ky. Law Rep. 254, and has been 
followed in many cases since that opinion was delivered. Where there is a dispute 
as to whether the agent consented to the additional insurance, or whether he had 
knowledge of the additional insurance, then it is a question for the jury, as was held 
in the case of Northwestern Insurance Co. v. Avant, 132 Ky. 106, 116 S. W. 244. 

[10] The court did not err in deciding as a matter of law under the proof 
in this case that the agent had consented to the additional insurance, or that he had 
knowledge of such insurance and took no step to cancel the policy. There is no 
controversy about the matter, and there was nothing for the jury to decide. 

[11] Another ground urged by appellants for reversal is that the appellee 
kept and operated a gasoline engine in his barn, and also kept gasoline in his barn 
to be used in operating the engine. The policies contain the usual provision that 
they shall be void if gasoline be kept, used, or allowed on the premises, unless by the 
written consent of the company first obtained. 

Appellants rely on the case of Home Insurance Co. v. Bridges, 172 Ky. 161, 
189 S. W. 6, L. R. A. 1917C, 276, but that case is not in point. The opinion there 
was in favor of the insured,.on the ground that he had gasoline on the premises 
merely for temporary use, and for that reason the court held that the policy was not 
vioded. There was neither allegation nor proof that the agent consented to the 
keeping of gasoline on the premises, or that he had any knowledge that gasoline 
was kept or used on the premises. Where a policy prohibits the keeping, using, 
or allowing of gasoline on the premises, and the insured violates this provision 
of the policy by allowing gasoline to be permanently kept or used on the premises 
= the consent or knowledge of the insurance company, the policy will be 
voided. 

Appellants also rely on the case of Western Assurance Co. v. Rector, 85 Ky. 
294, 3 S. W. 415. - In that case the proof showed that. Rector kept gunpowder in the 
store, and that the agent knew that fact when the application was prepared, but in- 
formed Rector that keeping gunpowder for sale would not affect his policy. The 
court held that the policy was voided, notwithstanding the knowledge of the agent 
that gunpowder was kept in the store at the time the policy was delivered. It is true 
that the Rector Case, so far as we have been able to find, has not been specifically 
overruled; but it has been impliedly overruled by a long line of cases. The Rector 
Case seems to have held that the question of waiver had not been raised. The opinion 
so states, but as a matter of fact the question appears to have been raised in the 
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case, because the agent who procured the insurance and presumably issued and 
delivered the policy told Rector that he would not suffer a* forfeiture of his policy 
by keeping gunpowder in his store, and this appears to have been pleaded. If that 
was a case where the agent took the application for the insurance and sent the ap- 
plication to the company for its approval, and the policy was thereafter issued by 
the company, it might have been well said that the question of waiver had not been 
raised; but there is nothing in the opinion to indicate that such was or was not the 
method of procedure. 

In the case of Kenton Insurance Co. v. Downs, 90 Ky. 236, 13 S. W. 882, 
12 Ky. Law Rep. 115, the opinion in which was written by the same judge who wrote 
the opinion in the Rector Case, we find that the court apparently departed from the 
opinion in the Rector Case. In the later case the court said: 

‘It is manifest from the testimony that the agent of the company was on the 
ground when the policy was issued. He knew the manner in which the buildings 
were used and occupied, and the representations, if false, came from the agent, and 
not the assured. It appears that the agent charged more than is usual in ordinary 
risks, because a part of the building was used as a store, and the fact that there 
was gunpowder in the store constitutes no defense to the action; the quantity 
kept not being in excess of that which the policy provides that ‘stores’ may keep.” 

In the case of Crawford’s Adm’r v. Travelers’ Ins. Co., 124 Ky. 733, 99 S. W. 
963, 30 Ky. Law Rep. 943, 124 Ann. St. Rep. 425, the court again considered this 
point. In that case an accident policy was issued to Dr. Crawford by an agent, 
who had authority to issue the policy and complete the contract. The policy pro- 
vided that it should be void as to persons over 65 years of age. The agent knew 
that Dr. Crawford was over 65 years of age at the time he issued the policy. The 
court there said: 

“Tt is not necessary to consider the effect of this plea in rejoinder; for, as we 
understand the briefs of counsel, the question of the limited powers of the agent, 
who sold the ticket, is abandoned. But, if not, the principle is so well settled that 
such an agent, while acting in the apparent scope of his authority, will bind his 
principal as firmly as could its general officer while acting in that capacity. His 
knowledge, therefore, respecting any material fact which affects the risk, 1s imputed 
to the company, and it is estopped from setting it up in defense, unless the party 
dealing with the agent knew of his limited power, and that he was exceeding the 
power conferred upon him by his principal.” 

Many cases from this court are cited in support of the above quotation from 
the opinion. In the late case of Standard Auto Insurance Association v. Henson, 
201 Ky. 230, 256 S. W. 414, the court said: 

‘But, if the insurer is fully cognizant of all the facts, we cannot say as a matter 
of law that it relies on the statements in the application; in other words, if with full 
knowledge of all .the essential facts it accepts the premium and treats the insured as 
a policy holder before a loss, it will be presumed to have waived the forfeiture 
provisions, and therefore will not be heard to say that the policy is void on that 
ground, if the insured acted in good faith, even though in some material respects the 
statements in the application were untrue.” 

In so far as the case of Western Assurance Co. v. Rector, 85 Ky. 294, 3 S. W. 
415, 9 Ky. Law Rep. 3, holds that the knowledge of an agent having authority to 
issue the policy and complete the contract is not the knowledge of the company, 
and that such agent cannot waive the provisions in the policy, it is out of harmony 
with the later decisions of this court and to that extent is overruled. 

[12] Where the agent of an insurance company has the authority to enter into 
the contract of insurance and issue the policy, his act is the act of the company, 
and his waiver of a provision in the policy is a waiver by the company. His knowl- 
edge is the knowledge of the company, and the company is, therefore, bound by his 
acts. 

We find no error in the rulings of the court in the instructions given or offered. 
They were clear, and well presented the law of the case. What we have said disposes 
of the contention of apnellants that the court erred in failing to sustain appellants’ 
motion to strike out certain portions of the reply. 

Judgment is affirmed. 
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ELLIS v. NORWICH UNION FIRE INS. SOC., Limirep. 
Supreme Judicial Court of Massachusetts. Suffolk. May 21, 1927. 
« 156 Northeastern Reporter 696. 

1. INSURANCE—WHETHER FIRE EXISTED IN OR OUTSIDE SOUP 
POT LEFT ON GAS FLAME BY INSURED HELD, UNDER EVI- 
DENCE, FOR JURY (G. L. c. 175, § 99). 

In action to recover for smoke damage on insurance policies, in standard form 
prescribed by G. L. c. 175, § 909, insuring dwelling, whether fire separate and distinct 
from gas flame existed in or outside of soup pot left on gas flame by insured held, 
under evidence, for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE—NEGLIGENCE OF INSURED IN LEAVING SOUP’ POT 
OVER GAS FLAME HELD NOT TO PREVENT RECOVERY ON FIRE 
POLICIES (G. L. c. 175, § 99). 

In action to recover on fire insurance policies, in standard form prescribed by 

G. L. c. 175, § 90, negligence of insured in leaving soup pot, either in or outside of 

which fire originated, over gas flame held not to prevent recovery for smoke dam- 

age to the dwelling. 
(For other cases, see Insurance, Dec. Dig. § 428.) 


Report from Superior Court, Suffolk County; George A. Flynn, Judge. 

Action of contract by Helen E. Ellis against the Norwich Union Fire Insurance 
Society, Limited. Verdict for defendant. On report. Judgment for plaintiff. 

S. Bolster, of Boston, for plaintiff. 

Walter L. Came, of Boston, and Donald M. Came, of Brookline, for defendant. 

SANDERSON, J. This is an action of contract to recover on three policies of fire 
insurance, in the Massachusetts standard form prescribed by G. L. c. 175, § 99, in- 
suring a dwelling of the plantiff, in Belmont, against “loss or damage by fire orig- 
inating from any cause except invasion, foreign enemies, civil commotions, riots or 
any military or usurped power whatever.” 

At about 8:30 in the morning the plaintiff, intending to make a soup, put into 
an aluminum pot the necessary ingredients therefor and placed it over a “fairly hot” 
flame on the gas stove in the kitchen. She then did some work about the house and 
went to Boston, forgetting that the pot was on the stove. A neighbor, who saw 
dense smoke coming from the open windows of the house, rang the fire alarm at 
about 11 o’clock. A witness connected with the Belmont fire department, hearing the 
alarm, went to the plaintiff’s house, and saw in the kitchen where the smoke was 
thick a pot, from under the cover of which smoke was forcing itself. This pot was 
then on the gas stove over the gas flame. He removed the cover and saw therein a 
solid black crinkled mass, but saw no flame except that from the gas burner. The 
pot and contents, substantially as they were when the plaintiff returned to her home 
soon after the firemen had gone, were introduced in evidence. A duly qualified ex- 
pert in physics and chemistry testified that, in his opinion if the materials described 
were put in a pot similar to the one exhibited, and placed over a fairly hot gas flame 
for the period of time in question, there probably would a flame inside the pot if there 
were no cover on it, and if the cover were on there probably would be a flame from 
the gases as they emerged from the pot, which flame in either event would be sep- 
arate and apart from the flame of the gas stove. Evidence of damage to the house by 
smoke was introduced. In compliance with the court’s direction of the trial judge 
the jury returned a verdict for the defendant and the case was reported to this court 
with an agreement relating to the entry of judgment. 

The plaintiff does not contend that she can recover under these policies if the 
only fire was the flame of the gas stove, but that she has a right of action if she 
proves damage from a separate and distinct fire either in the pot or from the gases 
escaping therefrom. 

[1] Upon the evidence the jury could have found that a fire separate and dis- 
tinct from the gas flame had existed either in or outside of the pot. In Way v. 
Abington Mutual Fire Ins. Co., 166 Mass. 67, 43 N. E. 1032, 32 L. R. A. 608, 55 Am. 
St. Rep. 379, the plaintiff recovered for injury to his house caused by smoke produced 
by a chimney fire which caught from a fire in a stove connecting with the chimney. 
The court said, at page 73 (43 _N. E. 1033) : 

“A chimney is not intended to be used as a place in which to kindle fires, or to 
have fires for use or enjoyment in connection with the occupation of a building.” 

And at page 74 (43 N. E. 1033): 
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“We are inclined to the opinion that a distinction should be made between a fire 
intentionally lighted and maintained for a useful purpose in connection with the oc- 
cupation of a building and a fire which starts from such a fire without human 
agency in a place where fires are never lighted nor maintained.” 

The defendant contends that the foregoing case should be distinguished because 
fires in chimneys are only occasional, the soot therein is foreign to the cbject of the 
fire, and the person lighting a fire in a stove may or may not know of the existence 
of such soot. While the cooking of food is a matter of frequent occurrence, the 
things to be cooked are the intended objects of the fire and the plaintiff must have 
known that what she did would cause damage if mismanaged. 

[2] The plaintiff's negligent conduct does not prevent her from recovering. There 
is nothing to show that she intended to have any fire except the flame of the gas 
stove. Johnson v. Berkshire Mutual Fire Ins. Co., 4 Allen, 388; Lynn Gas & Electric 
Co. v. Meriden Fire Ins. Co., 158 Mass. 570, 33 N. E. 690, 20 L. R. A. 207, 35 Am. 
St. Rep. 540; Tod vy. Traders’ & Mechanics’ Ins. Co., 230 Mass. 595, 598 120 N. FE. 
142. Nothwithstanding the suggestions for distinguishing Way v. Abington Mutual 
Fire Ins. Co., supra, we are of opinion that the principle there enunciated is control- 
ling in the decision of this case, and that the defendant would be liable if the jury 
found that the damage was caused by a fire separate and distinct from the gas flame. 
ao should have been submitted to the jury on the question of the defendant’s 
lability. 

In accordance with the terms of the report, judgment is to be entered for the 
plaintiff for $350, with interest and costs. 

So ordered. 


PRECIPIO v. INSURANCE CO. OF STATE OF PENNSYLVANIA. (No. 53.) 
Court of Errors and Appeals of New Jersey. May 24, 1927. 
137 Atlantic Reporter 549. 
(Syllabus by the Court.) 

1. INSURANCE—STANDARD INSURANCE POLICY, WHOSE LANGUAGE 
IS CLEAR AND UNAMBIGUOUS, SHOULD BE ENFORCED AC- 
CORDING TO ITS PLAIN PROVISIONS. 

A contract of insurance, written in the form of a standard policy, like any other 
contract, where its language is clear and unambiguous, should be enforced according 
to its plain provisions. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE—LEGISLATURE PROVIDED FOR STANDARD INSUR- 
ANCE POLICY TO MAKE INSURANCE CONTRACTS CLEAR ANI) 
INTELLIGIBLE TO ORDINARY UNDERSTANDING OF MEN; IN- 
SURERS MUST USE ONE FORM OF POLICY WHOSE MEANING IS 
NOT OBSCURED BY UNUSUAL CLAUSES OR CONCEALED IN 
MASS OF VERBIAGE; COURTS WILL NOT REFUSE TO ENFORCE 
FORFEITURES OR LIMITATIONS IN STANDARD INSURANCE 
POLICY TO WHICH PARTIES HAVE AGREED. 

For the purpose of having contracts of insurance read clearly and intelligiby to 
the ordinary understanding of men, our Legislature provided for a uniform, or stand- 
ard, policy of insurance, and insurers issuing policies are compelled to use one form 
of contract, whose meaning shall not be obscured by unusual clauses or concealed in 
a mass of verbiage, and whose provisions, being plain, cannot result in injustice in 
their enforcement; when such is the contract, our courts will not refuse to enforce 
the forfeitures or limitations to which the parties have agreed. 

(For other cases, see Insurance, Dec. Dig. §§ 133[1], 146[3].) 

3. APPEAL AND ERROR—ALLEGED ERRORS IN CHARGE DEPRIVING 
INSURANCE COMPANY OF RESTRICTION ON JURORS’ ORDINARY 
PREJUDICES AGAINST INSURANCE COMPANY, AND FAILING TO 
CHARGE LAW IN STATE. ON FAILURE TO POINT OUT LAW AND 
VIOLATION THEREOF, WILL NOT BE CONSIDERED ON APPEAL; 
COURT OF APPEALS NEED NOT SEARCH TRANSCRIPT FOR 
ERRORS TO WHICH COUNSEL DOES NOT POINT. 

Where the argument on an exception is that by reason of a charge on the part 
of the trial judge the defendant has been deprived of a restriction upon the ordinary 
prejudices of jurors against insurance companies, and that the failure of the court to 
charge the law in this state was most harmful to the defendant, fails to point out 
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what is the law of this state on the subject, and wherein it has been violated, no 
Court of Appeals is obliged to look through the transcript to see if it can find errors 
to which counsel does not point. 

(For other cases, see Appeal and Error, Dec. Dig. § 758[3].) 


4. EVIDENCE—WITNESS’ SPECIAL KNOWLEDGE, QUALIFYING HIM 
AS EXPERT, MUST BE ESTABLISHED BEFORE HE GIVES EXPERT 
TESTIMONY; QUALIFICATION OF WITNESS AS EXPERT BEFORE 
TESTIFYING AS SUCH MAY BE. WAIVED BY PARTIES BY EX- 
PRESS STIPULATION OR FAILURE TO OBJECT; WHETHER WIT- 
NESS IS DULY QUALIFIED AS EXPERT IS PRELIMINARY QUES- 
TION FOR COURT. 


It is the rule in this state that, before giving expert testimony, it must be first 
established that the witness has special knowledge of the subject in controversy that 
qualifies him to give an opinion; but it is also a rule that such qualification may be 
waived by the parties by express stipulation or by not objecting to the testimony 
when offered, and the question whether a witness is duly qualified to give expert testi- 
mony is a preliminary question for the court. 

(For other cases, see Evidence, Dec. Dig. § 535.) 


5. TRIAL—OBJECTION TO SINGLE QUESTION TO WITNESS GOES 
ONLY TO IT, AND IS NOT OBJECTION TO OTHER TESTIMONY 
ON SAME GENERAL SUBJECT; IN ACTION ON FIRE INSURANCE 
POLICY, OBJECTION TO SINGLE QUESTION THAT WITNESS HAD 
NOT QUALIFIED AS EXPERT AS TO VALUE OF GOODS APPLIED 
ONLY TO IT, AND DID NOT APPLY TO OTHER TESTIMONY AS 
TO VALUE. 

Where a line of testimony goes to a certain question, and counsel desires to get 
the benefit of an objection to the whole line, an objection to a single question goes 
only to that question, and is not an objection to the other testimony on the same 
general subject. 

(For other cases, see Trial, Dec. Dig. § 84[1].) 


6. EVIDENCE—PROOF OF COST OF ARTICLES WHEN PURCHASED 
IS ELEMENT OF PROOF OF VALUE AT ANOTHER TIME; WHERE 
JURY BASED VALUE OF ARTICLES DESTROYED BY FIRE ON 
TESTIMONY AS TO COST WHEN PURCHASED, RECEIVED WITH- 
OUT OBJECTION, ADMITTING TESTIMONY OF VALUE OF 
CLOTHING DESTROYED WITHOUT WITNESS’ QUALIFYING AS 
EXPERT WAS NOT ERROR. 

Proof of the cost of articles when purchased is an element of proof of their 
value at another time. 
(For other cases, see Evidence, Dec. Dig. § 535.) 


7. APPEAL AND ERROR—LANGUAGE IN BRIEF CRITICIZING TRIAL 
COURT AND JURY IS REFLECTION ON SUCH COURT AND JURY, 
UNALLOWABLE IN APPELLATE TRIBUNAL, AND DESERVES SE- 
VERE CENSURE. 

Language in a brief criticizing the trial court and the jury is a reflection upon 
that court and the jury, and is unallowable in an appellate tribunal, and deserves 
severe censure. 

(For other cases, see Appeal and Error, Dec. Dig. § 766.) 

Appeal from Supreme Court. ; 

Action by Dominic Precipio against the Insurance Company of the State of 
Pennsylvania. From a judgment for plaintiff, defendant appeals. Affirmed. 

Joseph T. Lieblich, of Paterson, for appellant. 

William L. Edwards and John C. Giordano, both of Long Branch, for re- 
spondent. 

Wacker, Chancellor. This case is one in the Supreme Court, Monmouth circuit, 
tried before Jess, C. C. J., and a jury, at the courthouse, Freehold, March, 1926. 
The plaintiff counted for damages for loss sustained at a fire in which his household 
goods and personal property were totally destroyed; they having been insured by de- 
fendant company. The jury returned a verdict in favor of the plaintiff and against 
the defendant for $800, and defendant appeals to this court. 
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There are ten grounds of appeal, the first six comprehending the charge of the 
court to the jury; the seventh alleges that the court erred in admitting a witness to 
testify; the eighth and ninth comprehend the admission of exhibits; the tenth alleges 
that the court erred in refusal to grant defendant’s motion for a direction of a verdict 
in its, favor. 

_ The first point made by the defendant is that the court erred in charging the 
jury as follows: 

“In consideration of this case, gentlemen, I call your attention to the policy of 
the law, which is that policies of insurance such as this are to be liberally construed 
to uphold the contract between the parties, and conditions contained in them which 
create forfeiture are to be construed most strongly against the insurer.” 

And counsel says that the policy involved in this suit is what is known as the 
standard form of fire insurance policy; that the Legislature of this state has pre- 
scribed what that form shall be, so that all policies of fire insurance issued upon prop- 
erty in the state of New Jersey are required to be in this so-called standard form; 
that it must therefore be manifest to this court that, by reason of the erroneous 
charge on the part of the trial court to the jury, particularly by his concluding state- 
ment—which is not excepted to, but only mentioned arguendo—the defendant has 
been deprived of a restriction upon the ordinary prejudice of juries against insurance 
companies; that, by reason of the technical language employed in the insurance con- 
tract and the fact that the defendant in this case was insisting upon a technical de- 
fense, the failure of the court to charge the law of this state was most harmful 
error to the defendant. 

[7] Quite aside from attributing to the trial court the use of language which 
deprived the defendant of a restriction upon the ordinary prejudice of juries against 
insurance companies, which is a reflection upon the trial court, such language is also 
a reflection upon this court, as was said in our opinion last term in Makray, Inc., v. 
McCullough, 135 A. 815. As in that case, it deserves severe censure. And the as- 
persions upon the court below and upon the jury, like that upon counsel in Bennett 
v. Piatt, 85 N. J. Eq. 602, 96 A. 895, are unwarranted by anything in this case. 

[1] The defendant appellant relies upon Mick y. Royal Assurance Co., 87 N. J. 
Law, 607, 91 A. 102, 52 L. R. A. (N. S.) 1074, and Del Guidici v. Imp. & Exporters 
Ins. Co., 98 N. J. Law, 435, 120 A. 5, as authority for his proposition that the above 
excerpts from the charge of erroneous statements of the law as applied to the facts 
of the case. In the Del Guidici Case this court held that, where a policy of fire in- 
surance is written in a standard form approved by governmental authority, the 
maxim, “Verba chartarum fortius accipiuntur contra proferentem,” has no special 
application. And it, will be noticed that it is not pointed out by counsel that the maxim 
has an application to the facts at bar, either special or otherwise, and, as our cases 
supra go no further than to hold that the maxim has, by reason of the standard 
form of policy, no special application, not that it has no application in any circum- 
stances. 

It appears that what was said in the Del Guidici Case was predicated upon what 
was said in the Mick Case, at page 611 (91 A. 102), that the policy was apparently 
of the standard form, and, consequently, there was no special applicability of the 
maxim above mentioned. This, in turn, was based upon Nelson -v. Tradefs’ Ins. Co., 
181 N. Y. 472, 74 N. E. 421, the authority therein cited. 

[2] Neither of our New Jersey cases define this maxim in terms; and while the 
New York case does not do it, nevertheless, the doctrine there enunciated on the 
subject of standard policies is in point and illuminating. Judge Gray, speaking for 
the New York Court of Appeals (1905), said, at page 474 (74 N. E. 421): 

“This was a contract, which, like any other contract, should be enforced accord- 
ing to its plain provisions. Its language is clear and unambiguous, and the provision, 
or condition, in question, cannot be construed otherwise than it has been, without 
twisting the words, and thus rendering nugatory a limitation of the hazard, which 
it was not improper, nor unfair, for the insurer to impose. It was for the purpose 
of having contracts of insurance read clearly and intelligibly to the ordinary under- 
standing of men that the Legislature, in 1886, provided for an uniform, or standard, 
policy of insurance. Insurers issuing policies were compelled to use one form of con- 
tract, whose meaning should not be obscured by unusual clauses, nor concealed in a 
mass of verbiage, and whose provisions, being plain, could result in no injustice in 
their enforcement. When such is the contract, the courts should not refuse to enforce 
the forfeitures, or limitations, which the parties are deemed to have agreed upon.” 
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And this fully expresses the law upon the subject in general, and is in accord 
with our views upon it. 

Thus it appears that, going back, to the authority relied upon by this court on 
this question, a form of insurance contract, written upon a standard policy, neither 
repeals the law that such policies are to be ‘liberally construed to uphold the contract 
between the parties, nor that conditions contained in them which create forfeiture are 
to be construed most strongly against the insurers. 

[3] The argument, it will be observed, is general. It is that, by reason of the 
alleged erroneous charge on the part of the trial court, the defendant has been de- 
prived of a restriction upon the ordinary prejudices of, jurors against insurance com- 
panies. If the defendant had left out the scandalous imputation about the court and 
jury, and simply stated, as he properly might have, that by reason of this charge the 
defendant has been deprived of the benefit, by reason of the technical language em- 
ployed by the insurance company, and the fact that the defendant in this case was 
insisting upon a technical defense, the failure of the court to charge the law in this 
state was most harmful to this defendant, might have been employed arguendo. But 
it does net charge any particular law relating to insurance contracts, the failure to 
charge which was most harmful error to the defendant. Even the word “most,” 
— in the argument, should have been omitted. For, as we said in the Makray 

se: 

“The only question before us is, Was there error? If there were, it could not 
oe been intensified by hostility from the court. Error is error, and it is without 

egree.” 

As ground of appeal No. 1 points out no error in the proceeding, it will not be 
considered. Valenti v. Blessington, 96 N. J. Law, 498, 115 A. 377; Abbe v. Erie Ry. 
Co., 97 N. J. Law, 212, 116 A. 778; Makray, Inc., v. McCullough, supra. 

Certain it is that it is not pointed out what clause of the contract should not be 
liberally construed, nor what conditions create a forfeiture. Certainly no Court of 
Appeals is obliged to look through the transcript to see if it can find errors to which 
counsel does not point. 

[4] Another question raised by the defendant appellant is to be found in the 
seventh assignment of error, that the court erroneously admitted a witness not quali- 
fied to testify as to value, the question being: 

“What do you say then that the wardrobe containing all these clothes, that is, 
your wife’s clothes, your clothes and the children’s clothes, were worth?” 

The witness was the complainant and the defendant contends that in giving 
value he spoke as an expert and was excluded under the doctrine of Electric Park 
Co. v. Psichos, 83 N. J. Law, 262, 83 A. 766. It is true that the Supreme Court in 
that case, at page 265 (83 A. 767), as stated by the appellant, said: 

“The indisputable rule of law governing the admission of expert testimony is 
that the person called upon to give such testimony must first establish that he has 
such special knowledge of the subject in controversy between the parties that quali- 
fies him to give an opinion.” 

And it was also said: 

“It is undoubtedly true that such qualifications may be waived by the parties, by 
express stipulation or by not objecting to the testimony when offered. But it is an 
equally well-established rule of law that the question whether a witness is duly quali- 
fied to give expert testimony is a preliminary questiom for the court to decide.” 

The defendant here did not assert the right to cross-examine plaintiff as to his 
qualifications as an expert nor request the court to rule, generally, that plaintiff had 
not so qualified, but simply said in the one question objected to that the witness had 
not qualified as an expert as to value; but this was not an objection to the whole 
line of questions on the subject. 

Prior to asking the question, of which that stated is the basis, the plaintiff, dur- 
ing the trial, had been asked, without objection, ten questions as to the cost of certain 
of the property destroyed by fire. Then came the one question, and the objection, 
which was overruled, and an exception allowed. 

This court, in Semkin v. Hollander, 82 N. J. Law, 485, 81 A. 980, held that an 
objection to the entire liné of testimony, without pointing out to the trial court any 
reason for the objection, does not state any ground requiring consideration on writ 
of error, and that the established rule of this state is that an appellate court is not 
required to search for errors not distinctly pointed out. 

[5, 6] Therefore, it follows that, when an objection is to a single question, and 
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not to a line of questions on the same subject, the party objecting to the testimony 
may insist only upon the particular question objected to, and not to the line. But, 
it will be observed, in the case sub judice the.questions as to cost were asked prior 
to the objection to the single question, so that. question of cost to the plaintiff at the 
time the articles were purchased is in the case without objection. And it was Pre- 
cipio’s testimony as to cost, plus Fineburg’s testimony as to cost of some of the 
articles, upon which the jury undoubtedly based their value at the time of the fire. 
However, proof of the cost of articles when purchased is an element of proof of 
their value at another time. See Central R. Co. v. State Board of Assessors, 49 
- J. Law, 1, 6, 7 A. 306. See, also, State v. Duelks, 97 N. J. Law, 43, 47, 116 
. 865. 

As to the other eight points, five alleging error in the charge, two the wrongful 
admission of exhibits, and the last the denial of a motion for direction of a verdict 
for defendant, we need only add that after examination we think that the evidence 
warranted not only the charge complained of, but also the admission of the exhibits 
and the denial of the motion for direction. 

The judgment under review will be affirmed, with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Kalisch, Black, Katzenbach, Campbell, and Lloyd, and Judges White, Van Buskirk, 
McGlennon, Kays, Hetfield, and Dear. 

For reversal: None. 


FLIGER v. PENNSYLVANIA FIRE INS. CO SAME v. HARTFORD FIRE 
INS. CO. SAME v. GLENS FALLS FIRE INS. CO. (Nos. 6341-6343.) 
Supreme Court of Rhode Island. May 20, 1927. 

137 Atlantic Reporter 470. 

1, INSURANCE—ORAL INSURANCE CONTRACT IS VALID. 

Oral contract of insurance is valid. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

2. INSURANCE—DATE ON WHICH ORAL CONTRACT OF INSURANCE 

WAS TO BEGIN HELD FOR JURY. 

In action on oral contract for fire insurance from February 15, after insured who 
could not read or write had received and kept for three weeks policies dated March 
15, and fire destroyed property March 12, conflicting evidence as to time insurance 
was to begin held sufficient to take case to jury, notwithstanding that agent who 
made contract said nothing about rate or duration of risk. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


4. INSURANCE—IN DETERMINING WHETHER FIRE INSURANCE 
AGENT WAS AGENT OF INSURER OR INSURED IN MAKING 
ERRONEOUS ENTRY OF TIME INSURANCE BEGAN, METHODS 
AND STATUTORY REQUIREMENTS FOR CONDUCTING BUSINESS 
SHOULD BE CONSIDERED( GEN. LAWS 1923, C. 256, §§ 6, 17). 

In determing whether insurance agent was agent of foreign insurer or insured in 
making erroneous entry on memorandum as to date insurance was to begin, usual 
methods and statutory requirements for conduct of fire insurance business are to be 

considered, including Gen. Laws 1923, c. 256, §§ 6, 17. 

7 (For other cases, see Insurance, Dec. Dig. § 100.) 


5. INSURANCE—INSURANCE CONTRACTS IN VIOLATION OF STAT-- 
UTE REGULATING BUSINESS OF FOREIGN INSURANCE COM- 
PANIES ARE VALID (GEN. LAWS 1923, C. 256). 

Contracts of fire insurance, made by foreign insurance companies in violation 
of Gen. Laws 1923, c. 256, regulating business of such companies, are valid. 
For other cases, see Insurance, Dec. Dig. § 24.) 


6. INSURANCE—ENTRY OF FUTURE DATE FOR INSURANCE TO 
BEGIN, IF MISTAKE, HELD MISTAKE OF INSURER, IN VIEW OF 
INSURED’S AGENT'S LIMITED AUTHORITY. 

Where authority of insured’s agent was limited to niaking contract for imme- 
diate insurance, and authority of insurer’s agent was not so limited, entry by insurer’s 
agent of future date for insurance to begin, if mistake, held to be mistake of insurer 
rather than insured. 


(For other cases, see Insurance, Dec. Dig. § 175.) 
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Exceptions from Superior Court, Providence & Bristol Counties; Antonio A. 
Capotosto, Judge. 

Actions by Max Fliger against the Pennsylvania Fire Insurance Company, 
against the Hartford Fire Insurance Company, and against the Glens Falls Fire 
Insurance Company. Verdicts were directed for defendants, and plaintiff brings 
exceptions. Exceptions sustained, and cases remitted. 


George F. Troy and Robinson & Robinson, all of Providence, for. plaintiff. 


Sherwood, Heltzen & Clifford and Sidney Clifford, all of Providence, for 
defendants. 


STEARNS, J. These actions of assumpsit are brought against three foreign insur- 
ance companies to recover for a loss of plaintiff’s stock of furs, caused by a fire in 
his store on March 12, 124. 


The declaration in each case alleges that the defendant by its agent agreed to 
insure plaintiff from loss by fire and to issue a policy of insurance to him, for one 
year from February 15, 1924. The breach alleged is a failure to perform the oral 
contract of insurance and the issuance of a policy for one year from March 15 
instead of February 15. 

The cases were tried together by consent. The trial justice directed the jury 
to return a verdict in each case for defendant. The cases are here on plaintiff’s 
bills of exceptions. The only question is in regard to the direction of the verdicts. 


Plaintiff, a foreigner, claimed to be unable to read or write English. He con- 
ducted a fur shop in Providence. In December, 1923, plaintiff through one Winograd 
(hereafter referred to as W.), an insurance broker, secured $2,000 fire insurance on 
his stock from the office of Clifford D. Paige (hereafter referred to as P), in 
Providence. P. was a member of a firm which was the agent in this state of de- 
fendants and several other insurance companies. During the winter plaintiff increased 
his stock and needed additional insurance. February 15, 1924, he called W. by 
telephone and asked him to come to his store. Plaintiff told him on his arrival that he 
needed $6,000 additional insurance and he wanted him to cover him at once for that 
amount. W. went directly to P.’s office, where he arrived shortly after 5 p.m. It 
was after office hours, and P. was alone in the office. W. testified he told P. he 
wanted to get $6,000 additional insurance on Fliger’s stock; that P. asked if Fliger 
had that much stock in his shop; W. replied that Fliger had bought a lot of furs 
and wanted more insurance to cover his stock at once, and that the insurance was 
to begin that day, February 15; that Paige said, “I guess it will be all right,’ and 
then told him that he would either give or mail to him the policies the next day. 
P. at that interview wrote a memorandum of some kind, but did not show it or 
communicate ?ts contents to W.; W. then asked P. if Fliger was covered the same 
as he was on either occasions. P. replied, “Yes; it is covered from the day you put 
the order in.” On the next or the following day W. receivtd from P.’s office by 
mail three policies in the standard form. W. at once made out a bill to plaintiff for 
the amount of the premiums, which, together with the policies, he mailed to plaintiff 
on February 17. The bill, which was dated February 15, 1924, was on a printed 
form with headings as follows: Date, Number of Policy, Company, Property In- 
sured, Premium. Under the different headings, in writing, was the date “2—15—24,” 
the number of the policy, the amount of insurance in each defendant company, and 
premium due on each, and, at the bottom of the bill, “Expires February 15, 1925.” 
Plaintiff on receipt of the policies put them in his safe and sent his check to W. 
for the amount of the premiums. W. testified that, according to custom, any pre- 
miums due on insurance business were charged by P. on W.’s general account, and he 
had 60 days in which to pay. After the fire, defendants refused to pay the insur- 
ance and claimed the risk did not attach until March 15, which was 3 days after the 
fire. Both W. and plaintiff testified that they did not know about the change of 
date in the policies until after the fire. P. testified that he was agent for the de- 
fendants and some other companies. He had power, without reference to his com- 
panies to accept applications for insurance, to issue binders, to countersign and issue 
policies and to settle losses, up to a certain amount. It was his custom to send a 
daily report, which is a copy of the policies issued, to each company for its informa- 
tion; that he told W. if he wanted insurance at once it would be necessary for P. 
to first consult with his companies; that W. then said the insurance was not wanted 
until the 15th of the next month; that it was agreed that a policy to run from one 
year from March 15 should be prepared and issued within a day or two. P. said 
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his reason for doing this was that if a company did not care to take the risk, it 
could cancel the policy and return the premium before the policy went into effect. 

P. Introduced as an exhibit an order blank, part of which he said he had filled 
out at the time of the interview with W. 


C. D. Paige—Insurance Order Blank. 
RE EOE go aca iss CUR io darts hack pee ew OE See Caw Oem Ree wee Ss 
i ee Ee aes EE a gs cae cea Samba Oedhe caveapony ec waw wens see 


Premium 
Metres INO. obs vnc cdscseace Roof Chimneys 
Remarks: 
N. Y. Unders....3000 
Glens Falls 
Penne 


Received Winograd 


The rate “1.60” and premium “96.00” were written in on the order by a clerk to 
whom P. the next day, February 16, gave the order with instructions to issue the 
policies. The clerk then filled out and countersigned, as attorney for P., three policies, 
in the standard form and for a uniform premium rate. These policies purported to 
insure plaintiff for the term of one year from March 15, 1924, to March 15, 1925. 
P. further testified that W. did not apply for insurance to run from February 15, 
and that the entry of the date on the order as March 15 was not due to any mistake; 
that he did not write to the companies about the insurance, but did send them, 
promptly notice of the policies by his daily report. No objection was made by the 
companies to the insurance, but when notified of the loss they refused to pay any 
insurance for the reasons stated. 

[1-3] Plaintiff’s actions are founded not on the policies, but on the alleged 
oral contracts of insurance made on February 15.° His claim is that the contracts 
were for present insurance to begin at once, to be evidenced by policies in the standard | 
form to be issued later. In Shabeck v. Standard Fire Ins. Co., 46 R. I. 121, 125 
A. 288, a parol contract for renewal of insurance was held to be valid. An oral 
contract for insurance does not differ in principle from a renewal, and is valid, and 
is so held to be almost universally. 26 C. J. 33, and cases cited. Defendants’ attorney 
admits that P. had authority to bind the several defendants by oral contracts, either 
to issue policies or to insure pending the issuance of policies, but claims that the 
essentials of a complete oral contract of insurance are lacking in the present case. 
It is true that nothing was said about the date, but both parties manifestly understood 
that the rate should be the customary and fixed rate on furs, and the clerk made. the 
same rate of premium for each policy. So, likewise, as to the duration of the risk. 
W. testified that it was understood it was to be for the customary period of one 
year and P.’s entry on the order blank confirms this. There is proof to establish 
these essentials of a parol contract of insurance; namely, the subject-matter of the 
risk, the amount of insurance, the rate of premium, the duration of the risk, and 
the identity of the parties. The substantial controversy is, in fact, in regard to one 
element only of the oral contracts; namely, the time when the insurance was to 
begin. On this issue the evidence is conflicting. The question now is not on the 
weight of the evidence, but, as a verdict was directed, was there any evidence at all 
to support plaintiff’s claim. Assuming, as there is evidence to support plaintiff’s 
claim, that P. made a mistake in the entry of the date on the order blank, the issue 
narrows down to this, Is that mistake to be attributed to plaintiff or to defendants? 
Or, to state it in another way, If P. did make an error in writing the date on the 
order blank, was he, in performing that act, the agent of plaintiff or of the defendant 
companies ? 

[4] In deciding this question, the usual methods and the statutory requirements 
for the conduct of the business of fire insurance are to be considered. 

[5] The business in this state of foreign insurance companies is regulated by 
statute (G. L. 1923, c. 256). Section 6, c. 256, provides that foreign companies 
admitted to do business in this state shall make contracts of insurance only through 
licensed resident agents. Contracts made by companies in violation of said chapter 
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are valid, but any agent acting within this state, in effecting such contracts, is sub- 
ject to a penalty (section 17), and upon refusal or neglect of such company to 
comply with the insurance laws, the authority of such company and its agents to do 
business in this state may be revoked by the insurance commissioner. One purpose 
of the statute undoubtedly is, while enabling responsible foreign companies to do 
insurance business in this state, to furnish reasonable protection to persons taking 
out insurance, who are required to deal with such companies only through its resident 
agent or agents. 

In the cases at bar, to the applicant for insurance P. stood in the place of the 
insurance companies; he was their agent with power to make contracts of insurance 
binding upon them. Usually, in dealing with an agent representing several insurance 
companies, it is immaterial to the applicant for insurance in what particular company 
the insurance is placed.. In apportioning the insurance, the agent acts for both the 
insurer and the insured, but not as the exclusive agent of either. When the agent 
once makes the apportionment, his authority to act for the insured ceases and the 
contract of insurance, if definite in other respects, is then complete. If P. had told 
W. the names of the companies and the amounts of insurance in each, defendants, 
we think, would be bound by this action of their agent. The result would be the 
same, if the agent made the apportionment but did not inform W. The method of 
selection of a particular company or apportionment of insurance by an agent is not 
prescribed by law. If the applicant for insurance can prove that such selection or 
apportionment has been made, he is not bound by the business system of the agent 
in the conduct of his business with his principal, which is not known and assented to 
by him. W. says P. told him that he was covered from the date of the application. 
This is denied by P. A question of fact thus is presented. P. admits that he did 
apportion the insurance before W. left his office, but he says this was done to become 
effective March 15 and not February 15. To support his claim he puts in evidence 
his private memorandum. 

[6, 7] W.’s authority was limited to making a contract for immediate insurance. 
P’s authority was not so limited. If P. agreed that the insurance should begin at 
once, the contract was complete and valid. when the allocation was made. If the 
entry of the date was inadvertent, as plaintiff claims, we think this mistake is to be 
attributed to defendants, and not to plaintiff, as P. was then preparing instructions: 
for the use of his clerk in the furtherance of the business of defendants. The memo- 
randum introduced by P. was a self-serving document; it was evidence offered to. 
substantiate P.’s oral testimony. The question of the credence to be given it, in 
whole or in part, was a question of fact, which in the first instance should be- 
determined by a jury. The fact that the entry contained admissions by P., the. 
benefit of which is claimed by plaintiff, does not preclude plaintiff from contesting 
the accuracy and truth or other disconnected parts of the memorandum. Plaintiff 
was not required to accept or reject the memorandum in its entirety; a part may 
be true, and a part false. 

The retention of the policies by plaintiff for a period of three weeks cannot, 
in the circumstances, be held as a matter of law to be a substitution of new written 
agreements as evidenced by the policies for an existing oral agreement. The legal 
effect of such conduct of the plaintiff is dependent on the facts in each case. As 
W.’s authority was limited, he could not bind plaintiff by accepting a policy for future 
insurance. Plaintiff was entitled to a reasonable time to examine the policies and 
to decide whether they were satisfactory. If his testimony is true that he was 
unable to read, his conduct in retaining the policies cannot be held, as a matter of 
law, to be an acceptance of new written contracts offered to him by the insurance 
companies. As thus appears, there were disputed questions of fact which should 
have been submitted to a jury. The direction of the verdicts was erroneous. 

Plaintiff’s exception in each case is sustained. Each case is remitted to the 
superior court for a new trial. 
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SEVERSON et at. v. HOME INS. CO. (No. 5606.) 
Supreme Court of South Dakota. May 5, 1927. 
213 Northwestern Reporter 726. 
3. INSURANCE—POLICY, NOT TRULY EXPRESSING PARTIES’ INTENT 


THROUGH FRAUD OR MUTUAL MISTAKE, WILL BE REFORMED 
(REV. CODE 1919, § 2020). 


Written contract, such as insurance policy, which does not truly express parties’ 
intention through fraud or mutual mistake, will be reformed, in accord with Rev. 
Code 1919, § 2020. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 


Appeal from Circuit Court, Minnehaha County; L. L. Fleeger, Judge. 

Action by Elmer O. Severson and another, copartners, transacting business under 
the firm name and style of the Colton Hardware Company, and another, against the 
Home Insurance Company. From a judgment for plaintiffs, and an order denying a 
motion for a new trial, defendant appeals. Reversed, with directions. 

Boyce, Warren & Fairbank, of Sioux Falls, for appellant. 

Cherry & Davenport, of Sioux Falls, for respondents. 

Miser, C. The Colton Hardware Company, a partnership, through its auditor, 
entered into an agreement with one R. to write insurance in the sum of $8,500 upon 
the stock of goods in the two-story, gravel-roofed, brick and hollow tile building 
known as the store building, situated on lot 16, and also to write insurance in the 
sum of $5,000 on the stock of goods in the one-story, tar paper roof, frame build- 
ing known as the warehouse, situated on lot 17. R. was president of the bank with 
which the hardware company did business, and was also the agent for eight fire 
insurance companies. In addition to writing fire insurance, he wrote automobile’ insur- 
ance and life insurance. R. did not carry out his agreement. He wrote one policy in 
the Commercial Union Assurance Company for $5,000, on the stock of goods in the store 
building, one policy in the Home Insurance Company, defendant herein, for $5,000 upon 
the same make f goods in the same store building, and one policy in the Royal Insur- 
ance Company for $3,500, on the furniture, fixtures, etc., in the same building; namely 
the gravel-roofed, brick and hollow tile store building on lot 16. He wrote none on the 
stock in the one-story, tar paper roof, frame building known as the warehouse on lot 
17. In other words, instead of writing $8,500 insurance on the goods in the store build- 
ing, he wrote $10,000; and without any request therefor, he wrote $3,500 on the 
furniture and fixtures in the store building; and, instead of writing $5,000 on the 
stock of goods in the warehouse, he wrote none at all, This was on January 13, 
1921. On October 28, 1921, the warehouse on lot 17, covered by no insurance, 
burned down and destroyed the stock of merchandise therein. The stock and fur- 
niture and fixtures in the store building on lot 16 were not injured. Plaintiff brought 
this action to reform the policy of the Home Insurance Company, to make it read 
to cover $5,000 insurance upon the merchandise in the warehouse which was destroyed, 
and, in the same action, seeks to recover upon it. From a judgment in plaintiff’s 
favor reforming the policy as prayed for, and for the sum of $5,980.28, including 
$500 statutory penalty, ‘under section 9195, Rev. Code, and from the order denying a 
motion for a new trial, defendant appeals. 

[1] Appellant concedes that, if R. as agent of the Home Insurance Company, 
had agreed to write a policy of insurance for plaintiff upon the stock of merchandise 
in the warehouse, then the insurance company would be bound by such agreement, 
even though the policy were not, in fact, so written. Appellant contends, however, 
that there is no evidence that R., as the agent of appellant, did so. 

The evidence discloses that, on January 13, 1921, the auditor, who for several years 
had been employed to make an annual audit of plaintiff’s books, discovered that there 
was insufficient insurance carried upon the stock of goods. He went to R.’s bank, 
accompanied by Severson, one of the partners, about 4 o'clock in the afternoon. Here 
he stated to R. that $13,500 of insurance was wanted, that $8,500 of it was to cover the 
stock in the store building, and $5,000 of it was to cover the stock. in the ware- 
house. He handed to R. a memorandum containing the figures to that effect 
and the description of the lots upon which the buildings were situated, and also 
some lapsed policies. R. was familiar with the buildings, the risk, and the merchan- 
dise; and, as the agent of these eight insurance companies, his powers and 
duties were to solicit for and consider applications and to either accept or reject 
fire insurance risks, he having blank forms of insurance policies ready for his 
countersignature, which provided that the policy should take effect when counter- 
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signed and issued by such local agent. It was within his power and part of his 
duties to his various principles to insert the amount of the premium charged for 
the policy, and to collect the same, and to remit less his commissions. Accordingly 
he stated that the stock would be covered from noon of that day, and that he would 
write up the policies as soon as he could reach it. During this conversation, no 
particular insurance company was mentioned by name; and K. testified that, at that 
time, he did not know what companies he was going to write the insurance in. 

Before 6 o’clock in the afternoon of the same day, he wrote the three policies 
hereinbefore described. He testifies that it was when he wrote the policies that 
he determined what companies he would write them in. No one else was present, 
and to no one did he communicate his intention. He made no memorandum that 
the warehouse stock would be insured in appellant company and, after writ- 
ing the policies, threw away the memorandum and lapsed policies left with him. 
The rate upon the brick building was a premium of $93 on a policy of $5,000. 
On the wooden building, it would have been “again as much anyhow, approxi- 
mately twice that.” Qn the same day that he wrote the policy, he sent in a 
regular daily report to each of the companies, reporting the respective policies 
exactly as written, pasting a duplicate of the coverage forms in the three sepa- 
rate policy registers kept by him, and entered the respective amounts of: the pre- 
miums in each policy register, the Commercial Union being credited with $93, the 
Royal with $65.10, and the defendant Home Insurance Company, with $93. He 
made a memorandum therein to charge plaintiff's account on March 11, 1921, and 
placed the three policies in the vault of the bank, where they remained until after 
the fire. Just when he made a memorandum charge against plaintiff's account for 
the aggregate amount of the policies, $251.10, does not appear, but a check in that 
sum drawn on plaintiff’s account, signed in the name of the plaintiff company by 
himself, was dated March 21st. This is Exhibit J, hereinafter referred to. On the 
following day, a check, Exhibit K, signed by both partners, was delivered to him and 
substituted for Exhibit J. The sum of $251.10, whether by J or K, was charged to 
the hardware company account, and credited to R.’s personal account, and later 
remitted to his respective principles, less his commission. With reference to whether 
the money was transferred from the hardware company’s account to R.’s personal 
account by means of Exhibit J or K, his testimony is as follows. Testifying as to 
Kxhibit J, he says: 

“IT wrote that check and signed it; and I transferred the funds in the account 
of the Colton Hardware Company by the use of this exhibit and preserved it as a 
memoranda.” 

Thereafter, the following examination took place: : 

“Q. Now I show you Exhibit K. Whose signature is on that? A. G. Ellis and 
E. A. Severson. 

“Q. That is the two members of the partnership of the firm of Colton Hardware 
Company? A. Yes, sir. 

“Q. Did you procure their signature? A. Yes, I did. 

“Q. Did you state to them at the time that you had issued those three policies 
in question? A. I did. 
“Q. And asked them to pay the premium by issuing a check? A. Yes. 
“Q. And did they do so? A. They did. 
“Q. And did you cash that check? A. I did. 


“Q. And drew the $251.10 out of their account and placed it in your own? 
A. I did. 

“Q. And, when you collected this premium on all three policies, $251.10 as shown 
by the exhibit, check, state whether or not, at that time, when you got the check, 
it was explained what the same was for and what the premiums were. A. Yes; I told 


them just exactly what the figures were and what it was for,” 

It is a matter of no importance whether the hardware company’s account was 
charged by means of Exhibit J or K. It is important only that the witness R. 
testified both ways. The conversation, if any, which took place between R. and the 
members of the partnership is more important. It will be observed that no effort 
was made to give the conversation in hec verba. An inference that the policy of 
the appellant company was stated by R. to cover the warehouse at the time of the 
collection of the premium is negatived by R.’s further testimony as follows: 

“Q. There was no discussion as to what companies they were in? A. Absolutely 
none. I just told them the total bill for the three policies amounted to $251.10.” 

Which one of the partners R. talked to at the time he procured their signatures 
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to Exhibit K. is not disclosed by the evidence. He does not state; the partner Ellis 
does not testify; and the partner Severson testifies: 

“I was informed through onur bookkeeper, the girl that worked for us, in 
regard to the premium; and I drew the check for the premium and sent it over 
to the bank.” 

It therefore appears that R. at no time mentioned to any one, prior to the fire, 
that it was the policy in appellant company that was written on the stock in the 
warehouse. The fire occurred on the evening of October 28th. While the fire was 
in progress, R. stated to Severson: 

“You are protected, and I have the policy over at the bank and will inform the 
companies in the morning of your loss.” 

The following morning, he was surprised to discover that he had written no in- 
surance policy upon the goods in the warehouse. On November Ist, three days after 
the fire, R., Severson, and the auditor went to the office of counsel for plaintiff and 
were there. present when a letter was written to the three companies hereinbefore 
named, a portion of which letter, referring to R., is as follows: 

“He says that, through a mistake and by inadvertence on his part, he wholly over- 
looked placing $5,000 of this insurance as he had agreed to do and had been directed 
to do on the stock in the warehouse, but placed the whole of it, through mistake, upon 
the stock in the store building.” 

Further in the same letter, it is stated that he did not send in notice of loss— 
“as he had suggested to Mr. Severson he would do, for the reason that he was in 
doubt as to whether or not it should be sent to one or all of these respective com- 
panies, or what should be done about it.” 

The letter closes with the suggestion that the three above-mentioned companies 
make full settlement of the hardware company’s loss. 

R. never, at any time, gave any further notification to the company of the loss; 
and the first notification received by appellant insurance company was by a letter 
from counsel for plaintiffs dated on November 23, 1921, in which they are advised 
that the policy in the Home Insurance Company was by R. intended to be written on 
the warehouse stock. At the trial, R. testified, with reference to the order in which 
he wrote the three policies, that he wrote the Commercial Union first for $5,000 
upon the stock in the store building. He then wrote the $3,500 policy in the Royal 
Insurance Company [on the furniture and fixtures in this same store building]. He 
was then asked whether he was following any memoranda in preparing those two 
policies. He answered: 

“I followed the memorandum on the first policy, and then I laid the form—the 
daily report and the riders—I laid the rider that set forth the description on my 
typewriter desk and followed them, instead of following the memorandum after I 
had written the first policy. * * * 

“0. =S written up the $8,500 on that store stock of the store, then what 
did you do? A. I wrote the $5,000 in the Home Insurance Company—the remaining 

,000. 
*s “Q. How did it happen that you gave the description of the building on lot 16 
and the stock, do you know? A. I followed the same rider and, through inadver- 
tence, copied the same description on all three policies. 

“Q. And how did it happen, if you know, that you wrote up the policies in the 
Commercial Union and the Royal first? A, The Commercial Union was my fay- 
orite company and has the largest line of insurance of any of the companies for 
which I am agent, and I wrote their policy first for the amount of $5,000, which 
left $3,500 to be placed on the same building stock and I put that in the Royal. 
Then I placed the other $5,000 in the Home on this other stock in the warehouse. 

“Q. What was there that made you think that you “should have written that upon 
the wooden building, instead of having written the policy in the Commercial Union 
upon the wooden building? A. After the excitement was over and I went over the 
thing again by myself in the bank. I remembered very distinctly that I wrote the 
Commercial Union Policy first. That left $3,500 more to write on the brick build- 
ing, according to the explicit instructions I had received; and it was natural to as- 
sume that, after that, the Home Insurance Company would be the only policy to 
write on the other building. 

“Q. That was the only thing that made you conclude that you should have writ- 
ten this $5,000 in the Home upon the wooden building, wasn’t it? A. You mean my 
memory ? 

“Q. Yes. A. Yes.” 
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Certainly it is true that there was not introduced at the trial a scintilla of writ- 
ing which would refresh the memory as to which policy was first written, or as to 
which, at the time that they were written, was intended to cover the stock of goods 
in the warehouse. If R. intended the policy in appellant company to cover the ware- 
house stock, then he made the following mistakes in writing it: First, he wrote it 
upon goods in a two-story, gravel-roof, brick and hollow tile building on lot 16, in- 
stead of upon goods in a one-story, tar paper roof frame building on lot 17, with 
both of which buildings he was familiar. Second, he wrote into it a rate of $1.86, 
or a premium of $93, whereas the rate and premium should have been twice as much; 
this to his own loss. Third, he entered in the policy register the wrong rate and 
the wrong premium and thereby repeated mistake number 2. Fourth, he drew the 
memorandum check dated March 2ist, charging plaintiff’s account $251.10; whereas 
he should have made it about $93 more, this to his own loss. Fifth, on March 22d, 
when he collected the check for $251.10, he “told them exactly what the figures were 
and what it was for,’ and collected about $93 less than he should have collected. 
Sixth, at the time the mistakes were being made in writing the policy in appellant’s 
company, or a few minutes before, if at the trial he correctly remembered the order 
in which he wrote the three policies, he had made the mistake of writing the Royal 
policy on the furniture and fixtures instead of on the stock of goods. The morning 
after the fire, when he took these three policies out of the vault, although he was sur- 
prised that none of them covered the stock of goods in the warehouse, he did not re- 
member which one was so intended. Four days after the fire, at the office of plain- 
tiff’s counsel, he went over the matter thoroughly and carefully with the auditor 
and the partner who ordered the insurance, and still he did not remember. About a 
week after the fire, he went over the thing again by himself in the bank and re- 
membered very distinctly that he wrote the Commercial Union policy first, that he 
wrote the Royal policy second, and that he wrote the Home Insurance Company 
third, and on the stock of goods in the warehouse. He remembered that the memo- 
randum which was left with him, and which was thrown away immediately after the 
policies were written, called for $8,500 of insurance to be written on the stock con- 
tained in the brick building situated on lot 16, and it called for $5,000 of insurance 
to be written on the stock in the warehouse on the adjoining lot No. 17. He remem- 
bered that he followed that memorandum in writing the first policy. We do not 
determine herein whether, upon this evidence, R. was acting as a mere broker; that 
is, the agent of plaintiffs in procuring this insurance, and therefore personally liable, 
under Lindsay v. Pettigrew, 5 S. D. 500, 59 N. W. 726. We do determine, however, 
that if, at the time these policies were written by R., one was intended to cover the 
stock in the warehouse, and that one was the Home Insurance Company policy, the 
evidence of such intent does not amount ta more than a bare preponderance, and this 
without arrogating to this court the functions and responsibilities of the trial court as 
to the veracity of the witness. 

[2] It is true that R. was examined by plaintiff, respondent, as an adverse wit- 
ness under the statute, as the agent of appellant, but we find nothing in the testimony 
which would indicate hostility to plaintiff or to the success of their action; and it is 
significant that if, as he: now testifies, it was within a week after the fire that he re- 
membered that he intended to write appellant company’s policy on lot 17, as their 
agent, that the first notice which they received was not from him, their agent, but, 
some three weeks later, from counsel for respondent. Furthermore, this partner- 
ship did their banking with the bank of which he was president. The fact remains 
that the burden of proof rests upon the plaintiff, and that the proof submitted by 
plaintiff is founded on R.’s memory. 

[3] This is an action to reform a written instrument. In Mead v. Westchester 
Ins. Co., 64 N. Y. 453, affirming 3 Hun, 608, it was held that “to justify the court 
in changing the language” of a written instrument a mutual mistake must be estab- 
lished by proof “so clear and convincing as to leave no room for doubt.” 

This case involved the identity of the premises agreed to be insured. In Kleis v. 
Niagara Fire Ins. Co., 117 Mich. 469, 76 N. W. 155, many cases are considered, with 
the following comment: 

“The inference to be drawn from these cases is that, where there is fraud or 
mistake, equity may afford relief, but will do so cautiously, and will require clear 
proof of the fraud, or mistake.” x 

In Farwell v. Home Insurance Co. (C. C. A.)- 136 F. 97, which has long been 
a leading case on the reformation of instruments, it is stated: 
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“It is unquestionably the rule, that, to entitle the complainants to relief, the evi- 
dence must be clear, unequivocal, and convincing.” U.S. v. Budd, 144 U.S. 154, 12 
S. Ct. 575, 30 L. Ed. 384. 

in U. S. v. Maxwell Land-Grant Co., 121 U. S. 325, 381, 7 S. Ct. 1015, 1028 
(30 L. Ed. 949), Justice Miller, in delivering the opinion of the court, said: 

“In Story’s Equity Jurisprudence, section 157, it is said that relief will be 
granted in cases of written instruments only where there is a plain mistake, clearly 
made out by satisfactory proots. Chanceilor Kent, in the case of Lyman v. United 
Ins. Co., 2 Johns. Ch. 632, which had reference to reforming a policy of insurance, 
says: “The cases which treat of this head ot equity jurisdiction require the mistake 
to be made out in the most clear and decided manner, and to the entire satisfaction 
of the court.’” 

Justice Miller then says: 

“We take the general doctrine to be, that when in a court of equity it is proposed 
to set aside, to annul or to correct a written instrument for fraud or mistake in the 
execution of the instrument itself, the testimony on which this is done musi be clear, 
unequivocal, and convincing, and that it cannot be done upon a bare preponderance of 
evidence which leaves the issue in doubt.” 

Cooley, in his Briefs on the Law of Insurance, says: 

“it is a general rule that, in order to justify the reformation of a-written con- 
tract, the evidence must be strong, clear and convincing.” Volume 1, p. 896. 

And, on the following page, he cites a formidable list of cases requiring, in sub- 
stance, that the evidence be sufficient to convince the mind beyond a reasonable doubt. 
The same author, in volume 6, p. 854 says: 

“It seems to be established law that the rules as to the reformation of written 
instruments apply to an insurance policy in the same manner as to other contracts. 
Hence, on a clear showing that, through fraud or mistake, the policy does not express 
the intent of the parties, it will be reformed.” 

[4] This rule seems to be in accord with section 2020, Rev. Code 1919. In other 
words, when, through fraud or mutual mistake of the parties, a written contract does 
not truly express the intention of the parties, equity has uniformly granted a refor- 
mation, but the burden rests upon the person who applies for a reformation to prove 
his case by evidence of a class which commands respect, and in an amount which 
produces conviction. This the plaintiff has failed to do. Many authorities are cited 
by counsel upon the proposition that, where an application for insurance is made to 
an agent who represents several companies, and the company is selected by the agent 
and designated as the company in which the insurance is to be written, a binding con- 
tract results. In addition to the cases cited by counsel, the case of Milwaukee Bed- 
ding Co. v. Graebner, 182 Wis. 171, 196 N. W. 533, furnishes additional authorities, 
as well as many cited by counsel. Few of these cases go as far in the reformation of 
a written instrument as plaintiff asks the court to do in this case. In none of them, 
where reformation was allowed, did the evidence so fail to meet the demands of the 
rule hereinbefore mentioned; namely, that it be clear, unequivocal, and convincing. 

The judgment and order appealed from are reversed with directions to enter 
judgment for appellant dismissing the complaint. 

Campbell, P. J. and Gates, Polley, Sherwood, and Burch, JJ., concur. 


DOROUGH v. NORTHWESTERN FIRE & MARINE INS. CO. (No. 3311.) 
(Court of Civil Anpeals of Texas. Texarkana. Jan. 6, 1927. Rehearing Denied 
Denied Jan. 20, 1927. Writ of Error Dismissed for Want of Jurisdiction 
March 16, 1927.) 

292 Southwestern Reporter 922 
1. INSURANCE—FAILURE TO TAKE INVENTORY UNDER RECORD 

WARRANTY CLAUSE WITHIN 30 DAYS HELD SUFFICIENT TO 

FORFEIT POLICY IF RECORD OF SALES WAS INSUFFICIENT. 

Where record warranty clause in fire insurance policy required that, if inventory 
had not been taken within 12 months prior to date of issuance, insured should take 
inventory, within 30 days, failure of insured. where no inventory had been taken 
within prior 12 months, to take inventory within 30 days after issuance was sufficient 
to forfeit policy if sales records kept by insured were insufficient. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 


2. INSURANCE—COMPLIANCE WITH REQUIREMENT OF ITEMIZED 
INVENTORY OF STOCK IS USUALLY SUFFICIENT IF PURCHASES 
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AND SALES ARE PRESERVED AS HISTORY OF MATERIAL BUSI- 

NESS TRANSACTIONS. 

To comply with policy requirement that insured take inventory of stock of 
goods once each year, and unless complete set of books is on hand showing record 
of business transacted since inventory, policy shall be void, it is usually sufficient if 
purchases and sales are recorded in orderly manner and preserved as chronological 
history of material business transactions. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 


3. INSURANCE—EVIDENCE HELD CONCLUSIVELY TO SHOW THAT 
NO SUFFICIENT RECORDS OF SALES WERE MADE BY INSURED 
WITHIN RECORD WARRANTY CLAUSE. 

In action on fire insurance policy to recover for loss of stock of goods, evidence 
held conclusively to show that insured kept no sufficient records of sales under record 
warranty clause of policy requiring that, unless inventory be taken within a year or 
30 days after issuance of policy, set of books shall be kept showing complete record 
of business transacted. 

(For other cases, see Insurance, Dec. Dig. § 665 [3].) 

4. INSURANCE—INSURED RELYING ON SUBSTITUTE FOR CUSTOM- 
ARY METHOD OF KEEPING BOOKS SHOULD PRESENT IT SO 
THAT ITS SUFFICIENCY MAY BE DETERMINED. 

When insured in action on fire insurance policy relies on a substitute for the 
customary method of keeping books as required by record warranty clause of policy, 
he should present or describe such substitute, so as to enable its sufficiency to be 
determined. 

For other cases, see Insurance, Dec. Dig. § 646[2].) 

Appeal from District Court, Smith County; J. R. Warren, Judge. 

Action by R. P. Dorough, trustee, against the Northwestern Fire & Marine 
Insurance Company, Consolidated, and others. From a judgment for plaintiff against 
the defendant named in amount less than petitioned for, he appeals. Affirmed. 

Bulloch & Ramey, of Tyler, for appellant. 

Gill, Jones & Tyler, of Houston, and Fairchild & Reditt, of Lufkin, for appellee. 

Hopces, J. On December 23, 1924, a stock of goods owned by E. U. McMullen, 
together with the store furniture and fixtures, was destroyed by fire. Prior to the 
fire McMullen had procured the following policies of insurance: Policy for $2,500 
on merchandise and $800 on store fixtures, issued February 28, 1924, by Providence- 
Washington Insurance Company; policy for $1,000 on merchandise, issued by North- 
western Fire & Marine Insurance Company on April 1, 1924; another policy for the 
same amount on merchandise, issued on same date by the Great American Insurance 
Company; another for the same amount on merchandise was issued on August 17, 
1924, by the Hanover Fire Insurance Company. McMullen was conducting what is 
called a “variety store” in Lufkin, Tex. In February following the fire McMullen 
was adjudged a bankrupt, and appellant Dorough was appointed trustee in bank- 
ruptcy. Upon the refusal of the insurance companies to pay the amount of the loss 
demanded a suit was filed against each of them. Later those suits were consolidated 
and tried as one. As a defense the insurance companies pleaded specially the violation 
of the insurance contract in keeping fireworks and explosives on the premises, and 
the failure of the insured to comply with the record warranty clause contained in 
each of the policies. 

On the trial only those issues were submitted to the jury which related to the 
loss on the store furniture and fixtures. The court held as a matter of law that the 
record warranty clause had not been complied with by the insured. Special issues 
bearing upon that question were presented by the trustee and refused by the court. 
Upon the answers made by the jury to the issues submitted the court rendered a 
judgment for the amount of the insurance on the furniture and fixtures, but denied 
any recovery for the loss on the stock of goods. The trustee has appealed, and 
assigns as error the rulings of the court in refusing to submit the special issues re- 
quested and in denying a recovery for the loss on the stock of goods. 

Since this case was submitted in this court a motion has been filed by the trustee 
asking that the appeal be dismissed as to the Prividence-Washington Insurance Com- 
pany, whose policy was ‘issued on February 28, 1924, and that company has been 
eliminated from the case. 

The material provisions of the record warranty clause are as follows: 
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“Section 1. The assured will take a complete itemized inventory of stock on hand 
at least once each calendar year and within twelve months of the last preceding 
inventory, if such has been taken. Unless such inventory has been taken within 
twelve calendar months prior to the date of this policy, and together with a set 
of books showing a complete record of business transacted since the taking of 
such inventory, is on hand at the date of this policy, one shall be taken within thirty 
days after the date of this policy; or, in each and either case, this entire policy 
shall be null and void. 

“Section 2. The assured will make and prepare, in the regular course of business, 
from and after the date of this policy, a set of books which shall clearly and plainly 
present a complete record of business transacted, including all purchases, sales and 
shipments, both for cash and on credit, or this entire policy shall be null and void. 

“The term ‘complete record of business transacted, as used above to include 
in said set of books a complete record of all the property which shall go into the 
premises and be added to the stock and of all property taken from the stock, whether 
nA the assured or by others, even though not technically, purchases or technically 
sales. 

“Section 3. The assured will keep and preserve all inventories of stock taken dur- 
ing the calendar year and also all those taken during the preceding calendar year 
which are on hand when this policy is issued, and will keep and preserve all books 
which are then on hand showing a record of business transacted during the current 
calendar year and the preceding calendar year.” 

The insured and his son, Doyle McMullen, both testified for the appellant on 
the trial. In substance their testimony was that during the months of January, 
February, and March, 1924, no bookkeeper was employed and no regular set of 
books was kept. Doyle McMullen began keeping the books about April 1, and 
continued till the fire occurred. The only record of additions to the stock of goods 
during the months of January, February, and March consisted of loose original 
invoices showing purchases made at different times from different dealers. The 
record of sales consisted of cash register slips, on which were registered the receipts 
from the daily sales of different articles made in the course of business. These 
slips were not produced and submitted by the insured to the adjuster after the fire, 
and were not satisfactorily accounted for at the date of the trial. Doyle McMullen 
testified that he thought they were deposited in a metal box, but was not certain. 
His father testified that he supposed they had been thrown away. As another record 
of sales a book was produced at the trial which contained only two entries during the 
months of January, February, and March. One was, “Cash sales from January 1 
to March 18, $1,473.58;” the other, “Cash sales from March 18 to April 1, $433.81.” 
These were in the handwriting of ‘Doyle McMullen, who according to the testimony, 
began keeping the books about the last days of March or the first of April. From 
April 1 to the time of the fire there appears to have been kept a fairly good record 
of the purchases and sales. The testimony showed that McMullen sold for cash, 
and that his profit was about 33 per cent. 

The policies now involved in this appeal were issued on and after April 1, 
1924. Appellant contends that the failure to keep a complete record of sales prior 
to the date of those policies does not, under the terms of the warranty clause, cause 
a forfeiture. 

[1] In the first section of the record warranty clause the insured contracted that 
in the event an inventory had been taken within 12 months prior to the date of the 
policy, that inventory, together with a set of books showing a complete record of 
business transacted since the taking of the inventory, should be on hand at the date 
of the policy. If such a record was not on hand at that date, then the insured should 
take another inventory within 30 days after the date of the policy. If those con- 
ditions were not complied with the policy should be null and void. An inventory 
taken several months prior to the issuance of an insurance policy would be of little, 
if any, service in ascertaining a loss several months later, unless a record had been 
kept of what was added to and taken from the stock during the interval between 
the taking of the last preceding inventory and the date of the policy. That such a 
record of sales is important is apparent at a glance. The parties had contracted 
that if no such record was on hand at the date of the policy then another inventory 
should be taken within 30 days thereafter. In this instance no such second inventory 
had been taken. Under its terms that failure was sufficient’ to forfeit the policy, 
if the record of sales relied on was insufficient. Scottish Union v. Weeks, 55 Tex. 
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Civ. App. 263, 118 S. W. 1086; M. & M. Co. v. Southern Trading Co. (Tex. Conn. 
App.) 229 S. W. 312. 

{2] The “set of books” called for in such provisions of insurance policies does 
not necessarily mean a record of business entered in one or more bound volumes. 
It is usually sufficient if the purchases and sales are recorded in an orderly manner 
upon something which is consecutively arranged and preserved as a chronological 
history of the material business transactions. Home Ins. Co. v. Flewellen (Tex. 
Com. App.) 247 S. W. 833, and cases referred to; Home Ins. Co. v. Rogers, 60 
Tex. Civ. App. 456, 128 S. W. 625. There must be a substantial conformity to 
what is commonly considered a system of business bookkeeping, because that is 
manifestly what the parties to insurance contracts have in mind when making such 
stipulations. It may be that slips of paper on which are written entries of purchases 
or sales made in the course of business are sufficient when orderly arranged for 
preservation in some convenient form for examination, as in the Flewellen Case 
cited above. But that cannot be said of a mass of loose slips, undated and not 
arranged and preserved in any chronological order. 

[3, 4] The only contemporaneous record of sales made during the first three 
months of 1924 were the cash register slips. How these were kept is only vaguely 
shown. Whether they were chronologically arranged, or even dated, is not stated 
by any of the witnesses. The slips were not exhibited to the adjusters as a part 
of the bookkeeping system, nor were they introduced in evidence at the trial. When 
the insured relies upon something of that character as a substitute for the customary 
method of keeping books, he should either present the substitute or so describe it 
as to enable the court or the jury to intelligently determine its sufficiency. A careful 
examination of this record shows how unreliable such a system may be. As near 
as we can ascertain from the books offered in evidence, the total sales for the year 
1924 amounted to $13,328, an average of approximately $1,100 per month. Accord- 
ing to the only two entries made for the first three months, based upon a mass 
collection of the cash register slips then on hand, the aggregate sales were $1,907.39 
an average of only $635 per month. The average monthly sales for April, May, 
and June following amounted to $1,217. The average monthly sales for the 9 
months beginning April 1, during which a daily record appears to have been kept, 
amounted to $1,269. Why the monthly sales for the three months during which no 
system of books. was kept were only half what they were during the other months 
of that year is not explained. We cannot say, in the absence of evidence, that this 
discrepancy was due alone to dull business. It is just as probable that it was due to 
the loss of some of the cash register slips. 

However, assured, in the settlement of his loss, and the trustee in this appeal, 
rely mainly upon the two book entries—one appearing to have been made on March 
18, and the other on April 1. These, we think, are also insufficient. They show 
that in one instance during a period of 77 days no book entries were made of the 
cash sales. The requirement to keep a record carries the implication that the entries 
shall be made approximately contemporaneous with the occurrence of the transaction 
recorded. That is the usual custom in an orderly conducted business, and such 
must have been in contemplation of the parties when the insurance contracts were 
made. Hartford v. Farris, 116 Va. 880, 83 S. E. 379; Boulanger v. British Under- 
writers, 141 La. 461, 75 So. 207; Hanover Fire Ins. Co. v. Wood, 213 Ala. 132 
104 So. 224, 39 A. iE & 1436; 26 Corp. Jur. 255. 

We therefore conclude that the trial court was correct in holding that the evi- 
dence conclusively showed that no sufficient record of sales had been made by the 
insured, and the judgment is affirmed. 


FIDELITY UNION FIRE INS. CO. v. BARNES er at. 
UNITED STATES FIRE INS. CO. v. BARNES er at. 
(No. 273.) 
(Court of Civil Appeals of Texas. Eastland. March 11, 1927. Rehearing Denied 
April 8, 1927.) 
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1. INSURANCE—FIRE INSURANCE CONTRACT WILL BE CONSTRUED, 
IF POSSIBLE, TO FURTHER PARTIES’ OBJECT, RATHER THAN 
DESTROY CONTRACT. 
While courts do not make contracts but only undertake to ascertain parties’ 
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real intent as expressed by contract, fire insurance contract will be construed, if 

possible, with view of furthering parties’ object, rather than destroying contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—INSURANCE POLICY, PREPARED WHOLLY BY IN- 
SURER, WILL BE CONSTRUED MOST FAVORABLY TO INSURED. 
If written provisions of contract, such as insurance policy, prepared wholly b 

one party, are susceptible of two constructions, one most favorable to insured will 

be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—REQUIREMENT THAT INSURED’S BOOKS SHOW ALL 
PROPERTY TAKEN FROM STOCK HELD SUFFICIENTLY COM- 
PLIED WITH BY ENTRIES OF AMOUNTS OF DAILY SALES. 
Requirement of fire insurance policy that assured’s books include record of all 

property taken from insured stock of merchandise held not to require itemized state- 

ment of each article sold, but sufficiently complied with by entries of amount of sales 
for each day; sole object being to aid insurer to determine by best evidence possible 
whether property destroyed or damaged was covered by policy and value thereof, 

_ (For other cases, see Insurance, Dec. Dig. § 335[3].) 

4. INSURANCE—COURT SHOULD TAKE NOTICE OF GENERAL BUSI- 
NESS CUSTOM, IN DETERMINING WHETHER FIRE POLICY CON- 
TEMPLATED BOOKKEEPING SYSTEM SHOWING EACH ARTICLE 
IN INSURED STOCK AND VALUE THEREOF. 

In determining whether parties to fire insurance policy on stock of merchandise 
contemplated system of bookkeeping that would enable stranger to make complete 
inventory of each article in stock with value thereof by referring to books alone, 
court should take notice of general custom of transacting such business. 

(For other cases, see Insurance, Dec. Dig. § 153.) 

Appeal from District Court, Taylor County; W. R. Ely, Judge. 

Actions, consolidated for trial, by E. J. Barnes against the Fidelity Union 
Fire Insurance Company and against the United States Fire Insurance Company, 
respectively, in which Harry J. W. Neihaus intervened. From a judgment for 
plaintiff and intervener, defendants appeal. Affirmed in part, and reversed and re- 
manded in part. 

Collins & Houston and Senter & Strong, all of Dallas, for appellants. 

Wagstaff, Harwell & Wagstaff, of Abilene, for appellees. 

HickMAN, J. The appeal is from a judgment of the district court of Taylor 
county in favor of appellees against the appellants in a consolidated case. Suit was 
instituted by the appellee E. J. Barnes against appellant, Fidelity Union Fire Insur- 
ance Company, upon two policies of fire insurance, each in the amount of $5,000. 
One of the policies was on a stock of dry goods, and the-other was divided between 
the stock of dry goods and the fixtures; $4,000 being upon the dry goods, and $1,000 
upon the fixtures. Suit was also instituted by the appellee E. J. Barnes against 
appellant, United States Fire Insurance Company, upon one policy of insurance 
for the amount of $5,000 covering the same stock of goods, but not covering any fur- 
niture or fixtures. Both suits related to the same fire. They were consolidated and 
tried as one case. By leave of the court, Harry J. W. Neihaus filed his plea of 
intervention, setting up that an assignment of the policies had been made to him, 
as trustee, for the purpose of securing an indebtedness of $12,000 owing by the 
appellee Barnes, and praying for 80 per cent. of the proceeds of the policies of 
insurance by virtue of the assignment. 

The case was tried before a jury, and upon the answers of the jury to the special 
issues submitted by the court to them, judgment was rendered in favor of appellees 
against the United States Fire Insurance Company for $4,959, and against the other 
appellant herein for $9,677,50, the judgment apportioning the recovery between the 
appellee Barnes and the appellee Neihaus, trustee. Each of the insurance companies 
perfected an appeal to this court, and in their briefs joined each other upon the main 
issues involved by the appeal. 

Only one ground for reversal is urged by the appellant, Fidelity Union Fire In- 
surance Company. This ground is also urged by the other appellant, and the brief 
of the Fidelity Union Fire Insurance Company is adopted by it. And additional 
brief is filed by the United States Fire Insurance Company, setting up other grounds 
of alleged error, which will be noticed hereinafter. The one ground upon which the 
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two appellants join and the sole ground relied upon by appellant, Fidelity Union 
Fire insurance Company, is based upon an alleged tailure on the part ot the insured 
to comply with the record warranty clause of the insurance policy. The provisions 
—— clause, in so iar as they concern the questions involyed in this case, are as 
ollows : 

“Sec. 2, The assured will make and prepare, in the regular course of business, 
from and after the date of this policy, a set of books, which shall cleariy and piainly 
present a complete record of business transacted, including all purchases, sales, and 
shipments, both for cash and on credit, or this entire policy shall be nuli and void. 

“The term, ‘complete record of business transacted’ as used above, is meant to 
include in said set of books a complete record of all the property which shall go 
into the premises and be added to the stock, and of all property taken from the 
stock, whether by the assured or by others, though not technically purchases or 
technically sales.” 

The admission is made that appellee complied with the. requirements of the 
record warranty clause, in so far as same related to the making of an inventory 
and keeping a complete record of all of the property added to the stock of goods after 
the making of the inventory. The only question presented to this court by the appeal 
on this ground is the alleged failure of appellee to comply with that provision herein 
quoted, to the effect that his set of books shall include a complete record of all the 
property taken from the stock. 

The facts disclose that the policies of insurance were written on different dates, 
from about the 20th of October, 1925, to about the 3lst day of October, 1925. The 
business of appellee was opened up in Knox City, Tex., on or about the 23d day of 
October, 1925. The fire which destroyed the store occurred in the early morning hours 
of November 18, 1925. A complete inventory of all property covered by policies of 
insurance was prepared and preserved by the insured, and satisfactory records were 
kept of all additions made to the stock after the inventory was prepared and before 
the fire occurred. 

With reference to the record as to the property taken from the stock after that 
date, the facts disclose that sales tickets were made of each sale, and each night, 
at the close of the day’s business, these sales tickets were checked with the cash 
register and the amount of cash on hand, and an entry was made in the books of 
the insured, showing in bulk the cash sales for that particular day. The sales tickets 
were not preserved. The permanent books did not disclose a description of each article 
sold, but only the amount of the sales for each and every day. The gross sales dur- 
ing the period of time that the store was in operation from about October 23d, to 
the close of business on November 17th, was $964.78, the sales for any other particu- 
lar day being small. 

The exact question presented to this court for decision is whether or not, under 
the provisions above quoted, the insured was required to preserve an itemized state- 
ment of each and every article sold, with penalty of forfeiture visited upon him for 
failure to do so. The following quotation from the joint brief of the two appellants 
states succinctly the question for determination: 

“The undisputed evidence is that the books kept by appellee and: exhibited to 
appellant after the fire showed only the amount of money received for stock sold, 
but did not reveal what property went out of the insured stock in exchange for that 
money. The question, thus narrowed down, is whether such a record is a substantial 
compliance with the bookkeeping provisions of the warranty.” 

[1] Appellants in their very fair and able brief concede that a substantial 
compliance only is required of the insured, and narrow the question down to whether 
or not appellee substantially complied with these requirements. Various phases of 
the iron-safe clause and record warranty clause of fire insurance policies have been 
the subject of many opinions by the courts of our state, and the rule has become 
firmly established by these decisions that, while the courts do not make the contracts 
between parties, but only undertake to ascertain what was the real intention of the 
parties as expressed by their contract, yet in view of the fact that the subject involved 
is that of insuring property against loss or damage by fire, the contract will be con- 
strued, if possible, with the view of furthering the object of the contracting parties, 
rather than destroying their contract. 

[2, 3] The courts have also announced the very just and equitable rule, which 
applies to all contracts prepared wholly by one of the parties, that, if the written 
provisions are susceptible of two constructions, the one will be adopted most favorable 
to the insured. With these basic rules to guide them, our courts have undertaken 
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to determine from the language used and general. facts, circumstances, and conditions 
surrounding the parties, keeping in mind the objects to be obtained, what was the 
purpose of the particular provision under construction.. In short, our courts have 
undertaken to follow ideas rather than words. Approaching the answer to the question 
presented by this appeal in this manner, let us inquire the purpose in mind in pre- 
serving a record of the property taken from the stock of goods. The section of the 
record warranty clause next preceding the one quoted above, in providing for an 
inventory of the stock on hand, requires that such inventory be itemized. In de- 
termining the purpose of this provision our Supreme Court, speaking through Judge 
Brown, in the case of Western Assurance Co. v. Kemendo, 94 Tex. 367, 60 S. W. 
661, uses this language: 

“The object of having the inventory made was not to ascertain the gross value 
of the property insured, but to ascertain the different articles which went to make up 
the stock, in order that the insurance company might test the correctness of the 
claim in two respects: (1) Whether the articles of which the stock was composed 
all belonged to the classes of property covered by the policy; and (2) whether the 
valuation attached to the different items, and which went to make up the total sum 
expressed, was reasonable.” 

This language is clear. The sole object of the entire provision is to aid in- 
surance companies, in case of a fire, to determine by the best evidence possible under 
the circumstances whether or not the property destroyed or damaged was covered 
by its policy of insurance, and if so, the value of the property destroyed or damaged. 
The insured contract with the insurance company that, in case of fire, its liability 
for the property destroyed can be determined by the books kept from day to day 
in the ordinary course of business. It will be observed in this connection that, while 
this record warranty clause specifies that the inventory shall be itemized, it does not 
require an itemized record of all property taken from the stock. If the inventory 
disclosed that only a portion of the stock of merchandise was covered by the policy 
of insurance, then it would obviously be important to the insurance company to 
have an itemized record of all property withdrawn from the stock, in order that it 
might determine whether or not such withdrawn stock was taken from that covered 
by its policy; but where, as in this case, there is no question but that the policy covers 
all of the goods described in the inventory, and a complete inventory is preserved 
and presented to the insurance company, and permanent books are likewise presented, 
showing that over a period of less than 30 days sales had been made out of the 
stock generally amounting to a comparatively small sum, why is it important to 
the insurance company to know whether less sales were of shoes, men’s clothing, 
or other articles covered by the policy? Had the salés tickets been recorded, word 
for word, in the permanent book instead of the one item each day showing the cash 
sales of that day, would the insurance company have been in better position to de- 
termine the loss of the insured for which it was responsible? Both appellants 
insist that they would. In support of their contention, they cite the case of Wright 
v. Union Insurance Co. (C. C. A.) 13 F.(2d) 612. In the case this language was used: 

“A charge made and entered indicates nothing without a description of the 
goods. Only by such description is it possible, for an accountant to discover whether 
the goods were sold at, above, or below cost or value. If plaintiff sold at a loss, 
the stock of goods destroyed by fire was smaller than it would have been if he had sold 
at cost, or at a profit. On the other hand, if he sold at a profit, his stock was larger 
than it would have been if he had sold at cost, or at a loss.” 

By this rule, the insured would forfeit his policy if his books were not in such 
condition as that a stranger could, by referring to them alone, make a complete 
inventory of each and every article in stock, with the value thereof. In a stock of 
merchandise such as that covered by the policies in this case, there are various 
grades and prices of the same article. To illustrate: The record discloses that there 
were several hundred pairs of shoes in this stock of goods. Assuming that it was 
such a stock of shoes as is ordinarily carried by, merchants, these shoes were of 
various sizes and grades and the value thereof may have ranged from $1 per pair 
to $10. per pair. A sales ticket indicating that a pair of shoes were sold to A. B., 
for $2, would furnish no information to the accountant as to whether that pair of 
shoes was sold at a profit or at a loss, unless the ticket went further and showed the 
cost of that pair of shoes. The same may be said of men’s clothing or other articles 
carried in this stock. Had such a perfect system of bookkeeping been contemplated, 
words should have been employed clearly expressing that intention. 
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[4] In determining whether or not the parties to this insurance contract had 
such system in mind we should take notice of the general custom of transacting 
business. The accountaint representing the appellees testified that the system used 
by the appellant was that employed by 80 per cent. of the merchants. The Supreme 
Court of the United States, in the case of Liverpool & London & Globe Insurance 
Co. v. Kearney et al., 180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460, in discussing the 
iron-safe clause of a fire insurance policy, made this observation: 

“It will be observed that the insured had the right to keep the books and inventory 
either in a fireproof safe, or in some secure place not exposed to a fire that would 
destroy the house in which their business was conducted. But was it intended by 
the parties that the policy should become void unless the fireproof safe was one 
that was absolutely sufficient against every fire that might occur? We think not. 
If the safe was such as was commonly used, and such as, in the judgment of prudent 
men in the locality of the property insured, was sufficient, that was enough within 
the fair meaning of the words of the policy. It cannot be supposed that more 
was intended. If the company contemplated the use of a safe perfect in all respects, 
and capable of withstanding any fire, however extensive and fierce, it should have 
used words expressing that thought.” 

Applying this reasoning to the instant case, the parties to the contracts of 
insurance must have had in mind the system of bookkeeping usually employed by 
merchants. If that system was regarded by the ordinary, prudent merchant as suffi- 
cient to enable him at all times to estimate with fair accuracy the value of the 
stock of goods carried by him, it would not be reasonable to suppose that further 
intormation was desired by the insurance company. It was concerned chiefly with pro- 
viding a fair and accurate way of arriving at the loss, in case of fire. To trust the 
memory of the insured to supply evidence of value would be not only to rely upon 
uncertain evidence, but to open the gateway for fraud. The policy provided for 
the best evidence of value, the daily records of the insured. We cannot understand 
how the value of these books as evidence would be added to by itemizing each and 
every article sold, rather than recording the daily cash sales. We therefore conclude 
that appellant did not forfeit the insurance policies by his system of bookkeeping. 

We have not seen fit to discuss all of the many cases cited by the parties in 
their briefs. Each of them have been carefully read. It would serve no purpose 
for us to discuss them, because the meaning of each is clear, and our discussion 
thereof would add nothing to the language of the eminent jurists who wrote them. 
We realize the force of the reasoning of appellants that some of these cases indicate 
views in accord with their contentions herein, but no case has been cited in which 
our Supreme Court has gone as far, in our judgment, as appellants have called 
upon this court to go in this case. 

[5] The question above discussed is the only one raised by the Union Fidelity 
Insurance Company, but the other appellant, United States Fire Insurance Company, 
has raised some additional questions, only one of which we think is necessary to 
discuss. This question arises from this situation: In submitting the case to the 
jury, the court had the jury to determine the value of the stock of goods at the 
time of the fire. No issue was submitted to the jury as to the loss sustained by the 
insured, because there had been introduced in evidence a written agreement to the 
effect that the value of the remaining salvage in stock of merchandise amounted 
to $4,068.65. The loss was determined by the court by subtracting this salvage 
value from the value of the stock of goods as found by the jury. The United States 
Fire Insurance Company raises the question here that there was no basis for award- 
ing any character of judgment against it, because the written agreement with 
reference to the salvage value was not introduced against it. The record discloses 
that plaintiff offered the written agreement, and same was admitted as to the de- 
fendant, Fidelity Union Fire Insurance Company, but, upon objection to the intro- 
duction thereof as to the United States Fire Insurance Company, because same was 
not signed by it or binding upon it, the instrument was excluded as to said company. 
Obviously, there being no testimony in the record against United States Fire In- 
surance Company on the value of the salvage, the court was not warranted in fixing 
the value and substracting it from the value of the stock of goods at the time of 
the fire, as found by the jury, and awarding judgment against the United States 
Fire Insurance Company on that basis. 

[6] Appellee recognizes the force of this objection, but insists that, independent 
of this evidence, there was other competent evidence in the record upon which the 
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court could render judgment against said appellant. The other evidence relied upon 
is the testimony of the appellee himself, given under direct examination by his at- 
torney. The testimony is as follows: 

“T received the letter which you exhibit to me. That is from J. H. Rutlege, the 
adjuster. That letter was written in behalf of United States Fire Insurance Company. 
This letter had attached to it some papers for me to sign. This is the paper. Leaving 
$15 the amount of that salvage, on which we agreed this shows my loss at right around 

15,000.” 

We have read the statement of facts for the purpose of determining whether or 
not it disclosed the nature and character of the letter which was exhibited to the 
witness, but we are unable to determine anything in regard thereto. The testimony 
quoted falls far short of being testimony as to value sufficient to warrant the court 
in basing a judgment thereon without submitting the issue to the jury. It was given, 
as stated by the appellee himself, and was based upon some paper which is not 
otherwise identified, and is a mere statement of approximately what that paper 
disclosed. 

[7] We sustain the assignment of the appellant, United States Fire Insurance 
Company, complaining of the action of the court in rendering the judgment against 
it. Our action upon this assignment makes it unnecessary for us to discuss in this 
opinion other questions raised by this appellant in his brief. Since it becomes necessary 
that the case be retried as to the United States Fire Insurance Company, the alleged 
error will likely not arise upon the next trial. 

It is our order that the judgment of the trial court as against Fidelity Union 
Fire Insurance Company be affirmed, and that the judgment against United States 
Fire Insurance Company be set aside and the cause remanded for another trial. 
One-half of the costs of this appeal will be taxed against the appellees, and the 
other one-half against the appellant, Fidelity Union Fire Insurance Company. 

Affirmed in part, and reversed and remanded in part. 


POTOMAC INS. CO. v. EASLEY. (No. 276.) 
Court of Civil Appeals of Texas. Eastland, March 18, 1927 
Rehearing Denied April 15, cod 
203 Southwestern Reporter 3 
5. INSURANCE—ADMITTING EVIDENCE OF in SURED’S DAMAGE TO 
OPEN AND UNOPEN COTTON HELD NOT ERROR, WHERE INSUR- 
ANCE CONTRACT AUTHORIZED RECOVERY IN SOME MEASURE 
FOR DAMAGES TO BOTH OPEN AND UNOPEN COTTON 
Admitting evidence to effect that insured’s damage on open cotton was $1,720, 
and amount of damage on unopen cotton was $845, held not erroneous on ground 
that it was immaterial, irrelevant, and speculative, where insurance contract author- 
ized recovery in some measure for damages to both open and unopen cotton. 
(For other cases, see Insurance, Dec. Dig. § 661.) 
10. INSURANCE—WHERE INSURANCE CONTRACT IS CAPABLE OF 


TWO INTERPRETATIONS, CONSTRUCTION MOST FAVORABLE 
TO INSURED MUST BE ADOPTED. 


In construing policy of insurance, where contract is capable of two interpreta- 
tions, that construction most favorable to insured must be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
11. INSURANCE—WHERE LANGUAGE OF POLICY IS FAIRLY SUS- 


CEPTIBLE OF MAKING INSURER RESPONSIBLE FOR LOSS, 
COURT MUST SO CONSTRUE IT. 


Where language of insurance policy is fairly susceptible of making insurer re- 
sponsible for loss or injury, it is duty of court to so construe it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
12, INSURANCE—INSURANCE POLICY MUST BE CONSTRUED 

STRONGLY AGAINST INSURER AND IN FAVOR OF INSURED. 

An insurance policy must be construed strongly against insurer and in favor of 
insured. ‘ 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


13. INSURANCE—INSURANCE POLICY HELD NOT TO EXCLUDE ALL 
DAMAGE TO OPEN COTTON, BUT TO MEAN THAT, IN CASE OF 
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LOSS, LOSS SHOULD BE REDUCED IN PROPORTION AS MATURED 

COLON BEARS TO UNMATURED. 

Insurance policy providing that insurer should not be liable for any loss or dam- 
age by hail, resulting from tailure of assured to cut, pick, pull, gather, or harvest 
overripe crops, and that when cotton is insured liability of insurer shall be reduced 
in same proportion in which crop or any part thereof matures or is reduced by pick- 
ing, pulling, cutting, or otherwise harvesting, or by being in any manner damaged or 
destroyed, Aeld not to exclude all damage to open cotton, but to mean that, in case 
of loss, loss should be reduced in proportion as matured cotton bears to unmatured. 

(For other cases, see Insurance, Dec. Dig. § 423.) 


Appeal from District Court, Taylor County; W. R. Ely, Judge. 

J. M. Easley against the Potomac Insurance Company. From a judgment for 
plaintiff, defendant appeals. Affirmed. 

Senter & Strong, of Dallas, for appellant. 

Scarborough & Wilson, of Abilene, for appellee. 

PANNILL, C. J. The appeal is from a judgment entered in favor of the appellee, 
Easley, in a suit brought by him against the appellant, to recover upon a policy of 
hail insurance covering 480 acres of cotton. The petition averred the execution and 
delivery of the policy, the obligation thereunder of appellant to respond to the ap- 
pellee ior all damage done to the cotton crop of appellee by hail and destruction of 
crops by hail within the period covered by the policy, and sought damages for the 
full amount of the policy in the sum of $1,920. ‘The appellant interposed certain de- 
murrers to the supplemental petition of appellee, pleaded the general issue and cer- 
tain provisions of the policy, the material parts of which will be noticed later. 

The brief is not presented in accordance with the rules. It is a hybrid document, 
combining certain features of the new rules with other features of the rules which 
have been superseded by the rules now in force. It further pays this court the im- 
plied compliment of knowing the law by not citing even a single authority to sus- 
tain any proposition presented. 

[1] We have, nevertheless, examined the assignments to determine whether any 
of them can be considered. Article 1844, R. S., requires the appellant to file assign- 
ments of error distinctly specifying the ground upon which he relies. This has been 
construed, to mean that the ruling of the court complained of must be clearly pointed 
out in the assignment, and a separate assignment made to each ruling of the court 
considered objectionable. Considered in the light of these rules, the first twelve of 
the assignments submitted should be considered. The other two are too general or 
are multifarious, and therefore not entitled to consideration. 

[2] The two assignments apparently coming under the condemnation of the rules 
referred to are the thirteenth and fourteenth. The thirteenth, in substance, asserts 
that the court erred in submitting to the jury questions attempting to fix the meas- 
ure of damages in any other manner than that stipulated and provided for in the con- 
tract sued upon; said contract not having been attacked nor sought to be avoided by 
plaintiff on the grounds of either fraud, accident, or mistake. A reference to the 
charge of the court shows two separate issues submitting involving the question of 
damages. The giving of each issue constituted a separate ruling. In addition to this, 
the assignment is considered entirely too general, and for which reasons considera- 
tion of it is refused. Carter v. Guaranty State Bank (Tex. Civ. App.) 262 S. W. 
108; Lundell v. Allen (Tex. Civ. App.) 244 S. W. 1098; Cammack vy. Rogers, 96 
Tex. 457, 73 S. W. 795. a tales 

[3] The fourteenth is to the effect that the court erred in giving judgment for 
the plaintiff for the sum of $1,920, because the judgment is excessive and without tes- 
timony to support it. The authorities cited above clearly show that this assignment 
should not be considered. 

The remaining assignments will be considered and discussed briefly. 

[4] The first seven relate to the action of the court in overruling special excep- 
tions to the plaintiff’s first supplemental petition. The supplemental petition sought 
to plead an estonnel against appellant to assert that it was not liable on the policy. No 
issue was submitted to the jury by the court on the issue thus tendered by the sup- 
plemental petition, and the court’s action, even if erroneous, would not be ground for 
reversal, because under the decisions the failure to submit the issue, and to which 
failure the appellee did not object, put the issue pleaded in the supplemental petition 
out of the case. G. H. & S. A. Rv. Co v. Price (Tex. Com. App.) 240 S. W. 524. 
Therefore, the assignments now under discussion are overruled. 
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[5, 6] The next two assignments complain of evidence, admitted over objection, 
to the eftect that the amount of appellee’s damage on open cotton was $1,720, and 
the amount of damage on unopen cotton was $845. These assignments are overruled 
because it is believed that the testimony was not subject to the objection made that it 
was immaterial, irrelevant, and speculative. As will be stated somewhat more in de- 
tail hereinafter, the conclusion has been reached that the contract authorized a recov- 
ery in some measure for damages to both open and unopen cotton, and the evidence 
objected to was material to that issue. 

The next three assignments, in order, complain of the action of the court in giv- 
ing judgment for the plaintiff, for want of evidence to show the amount of the loss 
for which the defendant was required to respond under the provisions of its policy, in 
overruling defendant’s motion for judgment in favor of defendant upon the answers 
of the jury, and for giving judgment for the plaintiff because that evidence was 
wanting to show the proportion which the loss upon the unmatured cotton bore to 
the value per acre of the sound condition of! the unmatured cotton. Consideration of 
these assignments produces the conviction that each of them raises but the one ques- 
tion, and that was the failure of the court to render judgment for the defendant 
“non obstante veredicto.” The submission was upon special issues, first, as to the 
damage sustained to the unopen cotton, which damage the jury found to be $845, and, 
second, the damage to the open cotton, which was ascertained by the jury to be $1,- 
720. The assignments last referred to suggest but two legal propositions. The first 
is that no facts were in evidence which would authorize the court to submit the 
measure of damage as it did, and the second is that the court should have entered 
judgment for the defendant because the answers of the jury were without testimony 
to support them. It is now settled by the recent decisions of the Supreme Court 
that judgment cannot be entered for a party notwithstanding the verdict Massie v. 
Hutcheson (Tex. Com. App.) 270 S. W. 544. 

[7, 8] In the case just cited it was held that the trial court could not render 
judgment for the defendant in the face of the verdict for plaintiff, even though such 
verdict was wholly without evidence to support it, and that the judgment of the Court 
of Civil Appeals affirming such a judgment was likewise erroneous and subject to 
reversal. It was there said that, when a verdict is brought into court, the court has 
two courses open to him: one is to receive the verdict and enter judgment upon it, 
and the other is to set it aside. Clearly, then, an assignment which complains of the 
action of the court in not giving judgment for a party, when there is a verdict against 
him, must be overruled. This decision refutes the further proposition suggested by 
the assignments under review that the court could, by entering his judgment in 
favor of one of the parties, thereby correct an error committed against such party 
in submitting the wrong measure of damages. Neither the sufficiency of the evi- 
dence to support a verdict nor the correctness of the court’s charge can be tested by 
assignments to the action of the court in entering judgment on a verdict. 

[9] Having illustrated the view entertained as to the assignments of error sub- 
mitted, we come now to the principal proposition suggested by the brief, and that is 
that no recovery could be permitted for open cotton. The conclusion has been reached 
that, although this matter was not properly assigned, it presents a question of funda- 
mental error requiring us to examine the policy and see whether, under its terms, 
there is any basis for the measure of damages submitted by the court in any respect 
as to open cotton. In the very recent case of Olguin v. Apodaca, Tex. Comm. App.) 
228 S. W. 166, it is, in effect, decided that, where from the plaintiff’s own testimony 
it conclusively appears that no recovery can be had, a question of fundamental error 
is presented. Hence we have decided that it is our duty to read the policy and see 
whether there was any justification for submitting any question of damages as to open 
cotton. If there was, the brief has not properly presented any question for review 
concerning the manner and form of the submission or the sufficiency of the testimony, 
but if it should be determined that no recovery could be had for open cotton, then 
that part of the verdict allowing a recovery therefor would constitute an error, ap- 
parent upon the face of the record. se , 

The policy was put in evidence by the appellee. The provisions relating to open 
cotton are thought to be the folowing: : 

“This company shall not be liable for any loss or damage by hail to the crops 
hereby described, unless the loss or damage equals 5 per cent. or more of the total 
hail insurance covering the particular crop so damaged: * * * nor for any loss or 
damage by hail resulting from the neglect or failure of the assured to cut, pick, pull, 
gather, or harvest overripe crops. 
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“When cotton is insured, the liability of the company shall be reduced in the 
same proportion in which said crop, or any part thereof, matures, or is reduced by 
picking, pulling, cutting, or other harvesting, or by being in any manner damaged 
or destroyed. When a boll opens, it shall be considered mature.” 

[10] In construing the policy of insurance the law is well established that, when 
the contract is capable of two interpretations, that construction most favorable to 
the insured must be adopted. Hartford Fire Ins. Co. v. Dorroh, 63 Tex. Civ. App. 
560, 133 S. W. 465; Dorroh-Kelly Mercantile Co. vy. Orient Ins. Co., 104 Tex. 199, 
135 S. W. 1165; Aftna Life Ins. Co. v. El Paso Electric Ry. Co. (Tex. Civ. App.) 
184 S. W. 628; Casualty Co. v. Wade, ror Tex. 102, 105 S. W. 35. 

[11] Where the language of a policy is fairly susceptible of making the insurer 
responsible for the loss or injury, it is the duty of the court to so construe it. Western 
Indemnity Co. v. MacKechnie (Tex. Civ. App.) 185 S. W. 615. 

[12] The further rule obtains that an insurance policy must be construed strongly 
against the company and in favor of the insured. Hardin v. Continental Casualty Co. 
(Tex. Civ. App.) 195 S. W. 653. 

[13] The quoted provisions of the policy do not certainly exclude all damage to 
open cotton, but are subject to the construction that, in case of loss, the loss must 
be reduced in proportion as the matured cotton bears to the unmatured. Under the 
rules stated, that construction, being most favorable to the insured and being fairly 
susceptible of making the insurer responsible for the loss or injury, must be applied. 
It is therefore concluded that some liability attaches to the appellant for damages to 
open cotton. 

Having failed to present to this court, in a manner required to invoke its juris- 
diction, the questions as to whether the measure of damages was properly proved 
and submitted, the appellant has lost the right to have these matters considered. 

For the reasons stated, the judgment of the trial court is affirmed. 


PRENTISS-WABERS STOVE CO. v MILLERS’ MUT. FIRE INS. ASS’N 
OF ALTON. IIil., et al. 
Supreme Court of Wisconsin. May 3, 1927. 
213 Northwestern Reporter 632. 

1. INSURANCE—WHERE MORTGAGOR PROCURES INSURANCE FOR 
MORTGAGEF’ BENEFIT AS WELL AS HIMSELF, AMOUNT PAID 
ON LOSS MUST BE APPLIED TO INDEBTEDNESS. 

As respects right of subrogation by insurer, where insurance has been procured 
at expense of mortgagor and for benefit of mortgagee as well as himself, on pay- 
ment of loss, amount paid must be applied on indebtedness. 

(For other cases, see Insurarice, Dec. Dig. § 606[2].) 


2. INSURANCE—INSURER DENYING LIABILITY HAD NO RIGHT OF 
SUBROGATION UNDER POLICY TAKEN OUT FOR BENEFIT OF 
MORTGAGOR AND MORTGAGEE (ST. 1925, § 203.04). 

Where insurance companies denied all liability, both as to mortgagor and mort- 
gagee of insured property, for both of whom policies had been taken out, insurer’s 
right of subrogation under St. 1925, § 203.04 did not exist precluding denial of 
liability as to plaintiff mortgagor, where debt was satisfied- after destruction of 
property. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


On rehearing. Former order modified. 

For former opinion, see 211 N. W. 776.—[By Editorial Staff.] 

Per CurtaM. By way of a motion for rehearing, it has been called to the atten- 
tion of the court that some questions remained undisposed of by the opinion as filed. 
It is stated in the opinion: 

The policies issued by the Farmers’ and the Marquette on February 25th were 
issued with full knowledge of the Searls and Wiltrout mortgages and are therefore 
valid but not concurrent.” 

Counsel correctly interpret this as meaning not concurrent with other mortgagor 
policies, they are concurrent as to each other. 

On behalf of the mortgagee policies it is argued that they are policies of 
indemnity and that the insurers under those policies are entitled to subrogation; 
that the debt having been satisfied, there is nothing to subrogate them to, and for 
that reason the plaintiff mortgagor cannot recover. 
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The standard policy contains the following clause in relation to subrogation: 

“If loss or damage is made payable, in whole or in part, to a mortgagee not 
named herein as the insured, this policy may be canceled as to such interest by 
giving to such mortgagee a ten days’ written notice of cancellation. Upon failure 
of the insured to render proof of loss such mortgagee shall, as if named as insured 
hereunder, but within sixty days after notice of such failure, render proof of loss 
and shall be subject to the provisions hereof as to appraisal and times of payment 
and of bringing suit. On payment to such mortgagee of any sum for loss or damage 
hereunder, if this company shall claim that as to the mortgagor or owner, no 
liability existed, it shall, to the extent of such payment be subrogated to the mort- 
gagee’s right of recovery and claim upon the collateral to the mortgage debt, but 
without impairing the mortgagee’s right to sue; or it ,may pay the mortgage debt and 
require an assignment thereof and of the mortgage.” Section 203.04, Wis. Stats. 

All of the policies (both mortgagor and mortgagee) were writtan by a single 
agent who was fully informed of the purposes of all parties to the transaction. In 
fact, it was upon his advice and suggestion that the transaction took the form that 
it did. The express desire of the mortgagor was to secure the mortgagee against 
loss by fire and at the same time protect to that extent its own interest. Upon the 
advice of the agent, the bill of sale was executed and the policies issued in the name 
of the mortgagee. The mortgagor procured and paid the premium upon all of the 
various policies. 

[1] It seems to be well established that where insurance has been procured at 
the expense of the mortgagor and for the benefit of the mortgagee as well as him- 
self, upon payment of a loss, the amount paid must be applied upon the indebtedness. 
11 A. L. R. page 1296, par. 4, col. 2, and cases cited; 118 Am. St. Rep. 970, note, 
Insurance at Expense of Mortgagor; Baker v. Ins. Co., 58 W. Va. 408, 52 S. E. 
403, 3 L. R. A. (N. S.) 79, 112 Am. St. Rep. 996; 5 Joyce on Insurance, p. 5895, 
par. 3556; Pendleton v. Elliott, 67 Mich. 496, 35 N. W. 97; Commercial Credit Co. 
v. Eisenhour (Ariz.), 236 P. 126, 41 A. L. R. 1274; Fire Ass’n v. Patton, 15 N. M. 
304, 107 P. 679, 27 L. R. A. (N. S.) 420; 26 C. J. pp. 455-461, par. 625, and cases 
cited. 

[2] Here the insurance companies not only did not pay the loss to the mortgagee, 
but denied all liability both as to the mortgagee and the mortgagor. 

For these reasons we conclude that the right of subrogation does not exist under 
the facts in this case. 


HALLS v. RHODE ISLAND INS. CO. 
Supreme Court of Wisconsin. May 3, 1927. 
213 Northwestern Reporter 649. 

1, INSURANCE—GENERAL AGENTS OR INSURANCE COMPANY HELD 
TO HAVE IMPLIED AUTHORITY TO APPOINT SUBAGENT WHERE 
NECESSARY. 

Where, in conduct of business of insurance company, it was reasonably necessary 
that general agents act through subagents, general agents held to have implied authority 
to appoint subagent. 

(For other cases, *see Insurance, Dec. Dig. § 78. 

2. INSURANCE—INSURANCE COMPANY HELD ESTOPPED TO DENY 
AGENCY OF SUBAGENT DESIGNATED BY GENERAL AGENT TO 
COLLECT PREMIUM. 

Insurance company held estopped to deny agency of subagent as to policy on 
which its general agents had indorsed his name as agent for delivery and collection 
of premium. 

(For other cases, see Insurance, Dec. Dig. § 77.) 

3. INSURANCE--WHERE AGENT OF INSURANCE COMPANY AND IN- 
SURED IN GOOD FAITH CANCELED FIRE POLICY BEFORE LOSS, 
BOTH HELD ESTOPPED TO DENY COMPLETED TRANSACTION. 
Where agent of insurance company and insured had canceled fire policy before 

loss, transacticn being in entire good faith, both parties held estopped from denying 

completed transaction. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

Appeal from Circuit Court, Pierce County; George Thompson, Judge. 
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Action by Oluff O. Halls, trustee of John A. Bothum, bankrupt, against the 
Rhode Island Insurance Company and John A. Bothum. From a judgment for the 
plaintiff, the first-named defendant appeals. Reversed, with directions —[By the 
Editorial Staff.] 

This is an appeal from a judgment in favor of the plaintiff and against the 
defendant, Rhode Island Insurance Company, for $1,342.27 and costs. This was an 
action on a fire insurance policy covering a stock of goods, fixtures, and furniture 
owned by the plaintiff, Bothum, in a store at Brasington, Pierce county. Trial was 
had before the circuit judge, a jury being waived. The court found in favor of the 
plaintiff, and rendered judgment accordingly. 

Wm. R. McCaul, of Tomah, for appellant. 

W. G. Haddow, of Ellsworth, for respondent. 

CrownuartT, J. The facts in this case are not in dispute. They may be briefly 
summarized as follows: 

John A. Bothum was running a store at Brasington, Pierce county. Jay'H. 
Grimm was a fire insurance agent at River Falls, in said county. Bothum applied 
to Grimm by letter for fire insurance. Grimm did not have the required coverage 
in the companies he represented, but forwarded the application to Fish & Schulkamp, 
general insurance agents, at Madison, Wis. Fish & Schulkamp wrote three policies 
to cover the application, one of which was the policy in question. They forwarded 
the same to Grimm, with Grimm’s name written on the back of the policy, to wit: 
“Jay H. Grimm Ins. Agency.” Grimm delivered the policy to Bothum by mail and 
charged Bothum with the premium. Later, on December 27, 1924, Bothum returned 
to Grimm one of the policies written in the Farmers’ Fire Insurance Company, with 
the request that the same be canceled. Grimm marked the policy canceled, credited 
Bothum with the return premium, and mailed the policy to the Audit Bureau at 
Milwaukee. Later, on January 6, 1925, Bothum returned the Rhode Island policy 
to Grimm, with the request that it be canceled. Grimm received the policy on the 
morning of’ January 8, 1925. He marked the policy, “Cancel—R. P. $14.77,” mean- 
ing that the return premium was $14.77, and mailed the same to the Audit Bureau 
at Milwaukee and credited Bothum with the return premium, $14.77. The Audit 
Bureau sent the policy direct to the home office of the company, where it was received 
January 12, 1925. 

The insured property was destroyer by fire on the morning of January 9, 1925, 
resulting in complete loss. In February, 1925, Grimm sent Bothum a statement of 
account showing the two credits above referred to and the amount still due on the 
policy, which amount has never been objected to and has not been paid. The $14.77 
was the regular return premium to noon, January 8, 1925, under insurance ratings. 
Bothum made no claim of loss against the appellant company. On June 9, 1925, he 
filed a petition in bankruptcy, and was adjudged bankrupt on July 6, 1925; the re- 
spondent herein being appointed trustee in bankruptcy. Bothum did not schedule 
any claim against the appellant company in bankruptcy proceedings, but in July, 
1925, the respondent trustee filed proof of loss against said company with Fish & 
Schulkamp, and on August 6, 1925, filed proof of loss with the appellant company. 

The third policy was written in the Concordia Fire Insurance Company, and 
that policy was in force at the time of the fire. Fish & Schulkamp knew of the 
fire immediately after it occurred, and admitted liability on the Concordia policy. 
The appellant company denied liability on its policy, claiming that the policy had 
been canceled prior to the fire. 

It is the contention of the appellant that Fish & Schulkamp had implied power 
to appoint subagents, and that Grimm was a subagent under the facts stated. 
Appellant also contends that Grimm was an agent for it by virtue of section 209.05, 
St., and had authority to cancel such policy. Appellant further contends that the 
respondent is estopped by the acts of Bothum to deny the agency. - 

[1] We think Fish & Schulkamp had implied authority to appoint subagents for 
the appellant. They were general agents for the appellant, to write insurance in 
the state of Wisconsin, and in the conduct of appellant’s business it was reasonably 
necessary that they act through subagents in placing appellant’s business. 2 Corp. 
Jur. 688, lays down the rule as follows: 

“Express authority to appoint subagents is not always necessary, as such authority 
is usually to be implied when the agency obviously and from its very nature is such 
as to make the employment of subagents necessary and proper.” 

[2] In the view we take of this case, it is unnecessary to decide the authority 
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of Grimm, in general. Fish & Schulkamp held him out as an agent when they 
indorsed his name on the policy as agent for him to deliver and collect the premium. 
As we hold that they had authority to appoint subagents, they and the company would 
be estopped from denying Grimm’s agency as to the particular policy. 

[3] On the other hand, Bothum, having the right to order his policy canceled, 
directed Grimm to cancel it. Grimm promptly complied, computed the correct 
return premium, and gave Bothum credit on his account for the amount. There- 
after he sent Bothum a statement of account showing the transaction, to which 
Bothum offered offered no objection. Bothum made no claim against the insurance 
company and gave it no notice of loss, as required by the policy. Grimm had 
canceled the Farmsrs’' policy in the same way at a prior time, and had given credit 
to Bothum in the same manner for return premium. It is clear that Grimm and 
Bothum both acted in entire good faith, were mutually bound by the transaction, 
and each is estopped from denying the completed transaction. 

[4] The trustee in bankruptcy filed a claim of loss with the company July 25, 
1925, but Bothum, in his schedule of assets, did not list a claim against the Rhode 
Island Company, and did list a claim against the Concordia Company. The trustee 
in bankruptcy got no better title than the bankrupt had. Under the facts the bank- 
rupt had no claim against the appellant at the time he filed his petition in bankruptcy, 
and the trustee got none by virtue of the bankruptcy proceedings.” 


The judgment of the circuit court is reversed with directions to dismiss the 
complaint. 


KLINGLER et al. v. MILWAUKEE MECHANICS’ INS. CO. 
Supreme Court of Wisconsin. May 3, 1927 
213 Northwestern Reporter 669. 

1. INSURANCE—INSURER HELD ESTOPPED TO DEFEND ACTION ON 
POLICY FOR AGENT’S FAILURE TO ATTACH VACANCY PERMIT 
AS AGREED, WHERE AGENT’S POWER TO ATTACH RIDERS HAD 
BEEN RECOGNIZED. 

Insurance company having recognized power of local agent to change terms of 
policy by adding mortgage clause, increasing coverage, and consent to additional in- 
surance, held estopped to set up defense that premises were vacant more than ten 
days before fire without permit, where agent within time promised insured to attach 
vacancy permit but failed to do so. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


2. INSURANCE—WHERE INSURED WITHIN PERIOD ALLOWED AP- 
PLIED TO AGENT AND WAS PROMISED VACANCY PERMIT, IT 
ba DEFENSE THAT AGENT WAS MISTAKEN AS TO POLICY’S 
- ; 

Fact that agent was mistaken as to terms of policy did not relieve company from 
liability, where insured within time fixed applied to agent for vacancy permit, and 
received agent’s assurance that permit would be given. 

(For other cases, see Insurance, Dec. Dig. § 382.) 


3. INSURANCE—WHERE POLICY YAS ACCESSIBLE TO AGENT AS 
CASHIER OF BANK HAVING IT IN SAFETY DEPOSIT BOX, IN- 
SURED WAS UNDER NO DUTY TO PRESENT POLICY ON RE- 
QUESTING VACANCY PERMIT. 

Where fire policy was in safety deposit box in bank of which agent was cashier, 
insured on requesting attachment thereto of vacancy permit was under no duty to 
present policy to agent; policy being accessible to him. 

(For other cases, see Insurance, Dec. Dig. § 382.) 


4. INSURANCE—VIOLATION OF REQUIREMENT THAT PROOFS BE 
FURNISHED WITHIN SPECIFIED TIME, WITHOUT PROVISION 
FOR FORFEITURE, DOES NOT AVOID POLICY. 

Violation of requirement in policy of insurance that proofs of loss be given 
within specified time does not cause forfeiture for failure to comply with such pro- 
visions, in absence of express stipulation for forfeiture, and at most affects maturity 
of claim. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


5. INSURANCE—FAILURE TO FILE PROOFS WITHIN TIME UNDER 
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FIRE POLICY PROVIDING NO SUIT SHOULD BE SUSTAINABLE 
UNLESS ALL REQUIREMENTS SHOULD HAVE BEEN COMPLIED 
WITH DID NOT WORK FORFEITURE. 

Failure to file proofs of loss within 60 days, as required by terms of standard 
fire policy, held not to forfeit insured’s right, notwithstanding provision that no suit 
should be sustainable thereon unless all requirements of policy had been complied 
with; such provision not indicating an intention to forfeit all rights under policy if 
conditions were not complied with. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 
6. INSURANCE—FORFEITURE WILL NOT BE ENFORCED UNLESS 
CLEARLY INTENDED. 


Forfeitures are not favored, and will not be held to have been intended in absence 
of language clearly indicating contrary. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Polk County; W. R. Foley, Judge. 

Suit by Henryl Klingler and others against the Milwaukee Mechanics‘ Insurance 
cane Judgment for plaintiff, and defendant appeals. Affirmed—([By Editorial 
ta 

Henry Klingler brought suit against the Milwaukee Mechanics’ Insurance Com- 
pany under a policy of fire insurance. From a judgment for the plaintiff the de- 
fendant insurance company appealed. 

The Milwaukee Mechanics’ Insurance Company issued a policy of fire insurance 
to Henry Klingler through its local agent, Winchester, who solicited the insurance, 
delivered the policy, and collected the premium. The property became vacant. Within 
a week after the vacancy occurred, the insured notified the agent, Winchester, of such 
vacancy and asked him for a vacancy permit. The agent told the insured that he 
would attend to it. The fire occurred before the vacancy permit was attached to 
the policy. Proofs of loss were not filed for more than 60 days after the fire 
occurred. 

Quarles, Spence & Quarles, of Milwaukee (Arthur Wickham, of Wilwaukee, 
of counsel), for appellant. 

Kennedy & Yates, of Amery (Charles A. Taylor, of Barron, of counsel), for 
respondents. 

Stevens, J. The contention of the insurance company is that it is not liable 
under the policy because: 

(1) The premises were vacant more than 10 days before the fire without the 
vacancy permit. 

(2) Proofs of loss were not made until more than 60 days after the fire. 

[1] 1. The insured did what the great majority of men who have policies of in- 
surance do when they desire a vacancy permit. He went to the agent who had repre- 
sented the company in all matters respecting this policy and requested that such 
permit be issued. He was assured by the agent that he would attend to the matter. 
He relied upon such assurance, and his property was destroyed while vacant before 
such such permit was issued. The issue presented is whether the company is now 
estopped by the conduct of its agent to raise this defense. 

The agent who solicited the policy was not one whose connection with the 
contract ceased when he delivered the policy and collected the premium. With the 
knowledge and consent of the company, he continued to represent the company with 
reference to this particular insurance contract down to the year of the fire. The 
agent added a mortgage clause to the policy. He indorsed the consent of the com- 
pany to additional insurance placed with another company. He added an indorse- 
ment increasing the coverage of this particular policy. Under such circumstances, 
the rights of the insuring public will rest upon a very precarious basis if it does 
not have a right to rely upon the assurance of the local agent when acting within 
the scope of the authority which he has exercised in the past with reference to the 
very contract of insurance which is in question, especially when, as here, the com- 
pany has known of and has sanctioned the exercise of such power upon the part 
of the agent. 

Having in the past recognized the power of the local agent to change the terms 
of the policy by attaching riders thereto, the company is now estopped to set up the 
defense that the agent failed to attach the vacancy permit as he had. expressly 
agreed to do. Spohn v. Johnson (Wis.), 209 N. W. 


’ 
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The insured was charged with knowledge of the provisions of his policy. But 
within the time fixed by his policy he applied to the agent who had represented the 
company in all the dealings that it had with the company with reference to this 
policy, and secured his assurance that the vacancy permit would be issued. Nothing 
remained to fully protect the interests of the insured except for the agent to issue 
the permit as he had agreed to do. This fact distinguishes this case from Stillman 
v. North River Ins. Co. (Wis.) 212 N. W. 67, where the insured never communicated 
to the agent the facts which must be known to him before he could attach the com- 
pany’s consent that the coverage of the policy apply to a new location. 

[2, 3] The fact that the agent was mistaken as to the terms of the policy does 
not relieve the company from liability, where the insured within the time fixed by the 
policy went to the agent and had his assurance that the permit would be given. The 
policy was in a safety deposit box in the bank of which the agent, Winchester, was 
cashier. Where one who rents a safety deposit box is frequently in the bank, the 
policy is accessible to an agent who is an officer of the bank renting the safety 
deposit box. Manchester v. Guardian Assurance Co., 151 N. Y. 88, 91, 45 N. E. 381, 
56 Am. St. Rep. 600. It was therefore not the duty of the assured to present the 
policy for the indorsement of the vacancy permit. 


{4, 5] 2. “As requirement in a policy of insurance as regards furnishing the 
proois of loss within a specified time, not coupled with any provision making failure 
to comply therewith a cause of forfeiture, at the most only affects the maturity of 
the clam. * * ™* That was the doctrine of this court when the standard policy 
law was framed, and in harmony therewith no forfeiture clause was incorporated 
therein in connection with the requirement for proofs of loss.’ Welch v. Fire Asso- 
ciation, 120 Wis. 456, 469, 98 N. W. 227, 231. 

The only question presented upon this second branch of the case is whether the 
addition of the lines 192 to 196 inclusive, of the standard policy, after the decision 
in the Welch Case, has changed the well-established rule so as to make the failure 
to file proofs of loss within 60 days after the fire a ground for the forfeiture of 
all rights of the insured under the policy.. The provision added is: 

“No suit or action on this policy, for the recovery of any claim, shall be sustain- 
able in any court of law or equity unless all the requirements of this policy shall 
oar, been complied with, nor unless commenced within twelve months next after 
the fire.” 

It will be noted that this provision is not added to the portion of the standard 
policy which deals with proofs of loss. This amendment does not expressly refer 
to proofs of loss. 


[6] “The fundamental principal involved is that forfeitures are not favored and 
will be held not to have been intended in the absence of language clearly indicating 
the contrary. That applies as well to a law as to a contract.” Welch v. Fire 
Association, 120 Wis. 456, 470, 98 N. W. 227, 231. There is nothing’ in this amend- 
ment which clearly indicates the intention to forfeit all rights under a policy of in- 
surance if proofs of loss are not filed within 60 days after the fire. The court 
therefore holds that this amendment had not changed the long-established rule that 
the failure to file proofs of loss within 60 days does not forfeit the policy, but at most 
only affects the maturity of the claim. 

There has been no change in the phraseology of this provision of the standard 
policy since its enactment which evidences a legislative intent to make the failure 
to file proofs of loss work a forfeiture of the policy, as was the case with a similar 

rovision of the Michigan standard policy law which was considered in Pack v. 
ational Liberty Insurance Co., 224 Mich. 385, 194 N. W. 973, 974. 
Judgment affirmed. 
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MARINE 


RUBY S. S. CO. v. JOHNSON & HIGGINS. 
Circuit Court of Agpeat, Sivas Circuit. April 4, 1927. 


18 Federal Reporter (2d) 9 

1. INSURANCE—CREDIT EXTENDED BY ee Tisi UNDERWRITERS TO 

BRITISH BROKERS, AND IN TURN TO AMERICAN BROKERS, HELD 

TO IMPLY NO LIKE CREDIT TO INSURED, MAKING BROKER 

Cee FOR REVOKING ALLEGED CREDIT AND CANCELING 

That British underwriters extended British insurance brokers 30 days’ credit, 
and that British brokers extended American brokers a like credit, though policies 
pursuant to British statute acknowledged receipt in full of entire premium, held not 
to imply a like extension of credit by American broker to insured, making such 
broker liable for breach of contract in revoking alleged credit and canceling marine 
insurance policies for non-payment of premium installment when due. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


2. INSURANCE—TIME IS OF ESSENCE OF CONTRACT WITH BROKER, 
AFFECTING TIME AND PAYMENT OF INSURANCE PREMIUMS. 
Time is of the essence of a contract between insured and insurance broker, 

affecting terms of payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


3. INSURANCE—INSURANCE BROKER’S ACCEPTANCE OF TARDY PRE- 
MIUM PAYMENT CREATED NO OBLIGATION TO EXTEND CREDIT 
ON SUBSEQUENT INSTALLMENTS. 

Insurance broker’s waiver of prompt payment of installment of premium, and 
acceptance of payment owing month after it became due, held to create no obliga- 
tion to grant like extension of credit on subsequent installments, or at least not after 
reasonable notice that exact performance of contract would be insisted on. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


4. INSURANCE—BROKER HELD WITHIN ITS RIGHTS IN CANCELING 
MARINE POLICY, FULLY PAID AS BETWEEN INSURER AND IN- 
SURED, ON INSURED’S FAILURE TO PAY PREMIUMS. 

Where British underwriters issued marine insurance policy, which, pursuant to 
British statute, recited receipt in full of entire premium, but extended credit to 
British brokers, who in turn extended like credit to American broker, American 
broker, on insured’s failure to pay premium installment on due date after notice that 
prompt payment would be insisted on, was within its rights in canceling policy, and 
not liable for conversion, though policies, as between insurer and insured, were fully 
paid, and though insurer was unable to replace insurance. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


5. VENDOR AND PURCHASER—ORDINARILY UNPAID VENDOR CAN 
FORECLOSE LIEN ONLY BY SUIT, OR SALE ON NOTICE. 

Ordinarily an unpaid vendor can foreclose his lien only by suit or by sale on 
notice, which remedy. ordinarily affords full protection. 
(For other cases, see Vendor and Purchaser, Dec. Dig. § 269.) 

5. INSURANCE—INSURED’S FINANCIAL ABILITY TO OBTAIN OTHER 
INSURANCE HELD NOT TO AFFECT BROKER’S RIGHT TO CANCEL 
MARINE INSURANCE POLICY FOR NON-PAYMENT OF PREMIUM, 
Insured’s inability through lack of funds to obtain other insurance held not to 

affect broker’s right to cancel marine insurance policies on insured’s non-payment of 

premium installment on due date. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

In Error to the District Court of the United States for the Southern District 
of New York. 

Action by the Ruby Steamship Company against Johnson & Higgins. Judgment 
for defendants (12 F.[2d] 138), and plaintiff bring error. Affirmed. 

Plaintiff bought the steamer Hurona in May, 1919. The insurable interest was 
about $800,000. The vessel was subject to mortgages of $390,000. Defendant as 
brokers had insured the vessel for plaintiff’s vendors. Subsequently at plaintiff's 
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request, defendant procured from British insurers, additional policies. Pursuant to 
British statute, these policies acknowledge receipt in full of the entire premium; a 
recital binding as between them and the insured. In fact, however, the British under- 
writers, pursuant to their custom, had extended a credit to the British brokers who 
in turn had extended similar credit to the defendant, American brokers. By arrange- 
ment between plaintiff and defendant, the former were to pay the latter the premium 
from the date of the risk, September 10 to November 12, 1919, and thereafter quarterly 
in advance. Plaintiff delayed the payment of the premiums on the old insurance as 
well as the first premium on the new insurance until the latter part of October. 
Shortly after this payment, on November 3d and 7th, defendant notified plaintiff 
that, unless the next quarterly premium on both old and new insurance were paid 
promptly at its due date November 12th, noon, defendant would cancel the policies. 
Defendant had possession of the old policies; it received the new policies from 
England about November 11th. Plaintiff, although thus notified, failed to make pay- 
ment on November 12th. On November 17th, defendant, with the approval of the 
vendors as to the old policies, undertook to cancel both old and new policies as of 
November 12th. Pursuant to prearrangement it procured new insurance for plaintiff’s 
vendors in substitution for the old policies to the extent of their interest only. On 
November 25th, the steamer sank at sea; it may be assumed that this was due to a 
peril originally insured against. The loss was total. The plaintiff was without insur- 
ance or in any event without the policies, the production of which was essential in 
an action against the underwriters. 

Lampke & Stein, of New York City (Edward Francis Treadwell, of San Fran- 
cisco, Cal., and Chauncey E. Treadwell and Henri C. Jacques, both of New York 
City, of counsel), for plaintiff in error. 


Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City (Cletus Keat- 
ing, Ira Campbell, and Roger B. Siddall, all of New York City, of counsel), for 
defendants in error. 

Before Hough, Hand, and Mack, Circuit Judges. 


Mack, Circuit Judge (after stating the facts as above). [1] The question pre- 
sented on this writ of error is whether or not the District Judge erred in directing a 
verdict for defendant on each of two counts—the first for breach of contract in 
revoking the alleged customary 30-day credit on the November 12th installment; the 
second for conversion of the insurance policies by their cancellation, to the alleged 
damage of the plaintiff in the sum of $410,000. 


[2] It is entirely clear from the evidence that on the one hand no credit on the 
quarterly payment was ever expressly given by defendant to plaintiff and on the 
other hand no right was expressly reserved to defendant to cancel the: policies or 
cause them to be canceled in case of default by plaintiff in the payment of any 
quarterly installment. There was no proof of any credit custom as between the 
American broker, responsible to his British correspondent, and the msured. The 
fact that the British underwriters recited payment of the entire premium and thereby 
looked to the British brokers for its actual payment, that these looked to the American 
brokers, and that each in turn gave to the other a credit based upon a custom grow- 
ing out of their mutual relations, furnishes no basis whatsoever for any implication 
that defendant extended any similar credit to plaintiff. On the contrary, the terms 
of payment as between them were definitely fixed, quarterly in advance; and, in such 
a contract, time is of the essence. While defendant was plaintiff’s agent to place the 
insurance in the usual way, in effect it was a vendor of a full paid policy issued for 
plaintiff’s benefit, a policy, however, which could be canceled. This relation of the 
parties was occasioned by the necessity of defendant assuming the obligation, for the 
payment of the premium to the British brokers. In the absence of custom or agree- 
ment to the contrary, plaintiff could not demand or claim any credit period for the 
reimbursement of its agent or payment to its vendor. 


[3] Defendant’s indulgence in waiving prompt payment of the September 10th 
installment and in accepting such payment over a month after it became due created 
no obligation to grant any extension or credit whatsoever for subsequent installments ; 
at the most it obligated defendant to give reasonable notice to plaintiff that’ it would 
thereafter insist upon exact performance. Such notice, however, was given, and on this 
record there was no question for the jury as to whether it was given in a reasonable 
time not only before the loss but also before the actual maturity of the premium and 
before the cancellation of the policies. 














Mar. | Black. Star Line Inc. v. Baltica Ins. Co. 379 


The trial court was clearly right in directing a verdict for defendant on the first 
count. 

[4] Plaintiff contends strenuously, that in any event, defendant had but a lien 
on the policies to secure the payment to it of the premium installment; that, on 
plaintiff’s failure to make the November 12th payment, defendant’s remedy was to 
hold the policies, and, in the event of loss, to collect and hold the proceeds as col- 
lateral. It denies any right of cancellation of the policies which as between insurer 
and insured are full paid; it contends that in any event, under the circumstances of its 
alleged inability to replace the insurance, this cancellation was wrongful. -° 

[5] It may be conceded that title to the policies passed to plaintiff on their de- 
livery to defendant, and that, if cancellation was wrongful, an action for conversion 
lies. Ordinarily an unpaid vendor can foreclose his lien only by suit or by sale on 
notice; ordinarily that remedy affords full protection. But, if that were defendant’s 
sole right in the case of such an insurance policy, it would be entirely ineffective 
in the usual case of no loss. The policy in itself is not the subject-matter of sale 
to a third person; it has no value except to the insured unless and until a claim 
arises thereunder. As long as it remains in force, the broker must pay the premium; 
only by canceling it can he end this liability, or, if he paid in advance, obtain the 
return of the unearned premium. If, as against the insured, he has only the right 
of retention and not that of cancellation, he would be compelled to keep the policies 
in force for his own protection and thus would be compelled to continue giving 
credit to the insured, even though, as between them, the terms of payment were cash 
in advance. Clearly, in property of this kind, the broker’s right as against the in- 
sured to cancel the policies and obtain the return of the pro rata premium or credit 

advanced by him is the only effective method of foreclosing the lien. And in our 
judgment, the reservation of a right so to cancel is fairly and properly to be implied 
as the understanding of the parties to such a contract in which, by their agreement, 
the premiums are to be paid in advance by the insured to the broker. 

[6] Inasmuch, then, as defendant had the right to cancel, at least after fair 
notice of an intention so to act, plaintiff’s inability to procure other insurance cannot 
bar or delay the exercise of the right; this is conditioned, not upon plaintiff’s ability 
to procure substituted insurance, but upon prompt payment of the premium. More- 
over, in this case, the inability to obtain new insurance was due solely to the lack 
of money to pay the premiums. It follows that the cancellation was proper and that 
the court did not err in directing a verdict on the second count. 

Judgment affirmed. ; 

Hough, Circuit Judge, concurred in this decision, but had no opportunity to read 
the opinion. 


BLACK STAR LINE, INC.,, et.al. v. BALTICA INS. CO., LIMITED, AND 
FIVE OTHER CASES. 
Supreme Court, Appellate Division, First Department. May 6, 1927. 
221 New York Supplement 574 
1. INSURANCE—NOTICE OF SINKING OF VESSEL, GIVEN 39 DAYS 

AFTER INSURED KNEW THEREOF, HELD NOT “PROMPT NOTICE 

OF DISASTER,” WITHIN POLICY. 

Notice of sinking of vessel, given to insurer 39 days after insured had 
knowledge thereof, held not “prompt notice of disaster,” with insurance policy pro- 
viding that, “in case of any loss or misfortune to vessel, * * * prompt notice of dis- 
aster” should be given to insurer, and that failure to give such notice relieves insurer 
from liability, and fact that insured waited until they could ascertain cause of sink- 
ing, and whether vessel was total loss, did not excuse failure to give prompt notice, 
though insurers were liable only in case of total loss. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 


2. INSURANCE—MARINE INSURERS, BY MAKING SURVEY AND RE- 
TAINING PROOFS OF LOSS, DID NOT WAIVE FAILURE TO GIVE 
PROMPT NOTICE OF DISASTER. 

Marine insurers, by making a survey and receiving and retaining proofs of loss, 

did not waive insured’s failure to give prompt notice of disaster, as required by 

policies, since waiver must be based on valid consideration or on ‘estoppel, amd in- 

sured were not prejudiced by insurers’ acceptance of proofs of loss, there being no 
- consideration. 


(For other cases, see Insurance, Dec. Dig., § 396[1].) 
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3. INSURANCE—INSURER’S LETTER, WITHDRAWING DEFENSE OF 
LACK OF PROMPT NOTICE OF LOSS, HELD NOT WAIVER OF 
LEGAL EFFECT OF NOTICE ON AFFILIATED COMPANY. 

Letter from defendant marine insurer, reciting that it withdrew defense of in- 
sured’s failure to give prompt notice of loss, in answer to insured’s contention that 
service of notice of loss on company affliated with defendant was equivalent to 
notice on defendant, and that it had served such notice on affiliated company, held 
mere waiver by defendant of failure to serve notice of disaster on it, and was not a 
waiver of-right to object to sufficiency or legal effect of notice served on affiliated 
company. 

(For other cases, see Insurance, Dec. Dig. § 387.) 

Appeals from Supreme Court, New York County. 

Actions by the Black Star Line, Inc., and another, against the Baltica Insurance 
Company, Limited, against the Eagle Star & British Dominions Insurance Company, 
Limited, against the Marine Insurance Company, Limited, against the Northern As- 
surance Company, Limited, against the City of New York Insurance Company and 
against the indemnity Mutual Marine Assurance Company, Limited. From judg- 
ments on verdicts for plaintiffs, and from orders denying motions to set aside the 
verdicts and for ‘new trials, the respective defendants appeal. Reversed, and com- 
plaints dismissed. 

See, also, — App. Div. —, 221 N. Y. S. 580. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer, JJ. 

Barry, Wainwright, Thacher & Symmers, of New York City (Herbert Barry, 
of New York City, of counsel, and Gardner D. Howie, of New York City, on the 
brief), for appellants Baltica Ins. Co., Limited, Eagle Star & British Dominions Ins. 
Co., Limited, City of New York Ins. Co., and Marine Ins. Co., Limited. 

Burlingham, Veeder, Masten & Fearey, of New York City (Charles Burling- 
ham, of New York City, of counsel, and William J. Dean, of New York City, on 
the brief), for appellants Northern Assur. Co., Limited, and Indemnity Mut. Marine 
Assur. Co., Limited. 

Foley & Martin and Joseph P. Nolan, all of New York City (I. Maurice 
Wormser, of New York City, of counsel, and William J. Martin and Patrick J. 
Dobson, both of New York City, on the brief), for respondents. 

Fincu, J. While this record and the briefs are voluminous, the question pre- 
sented for decision can be stated in a small compass: Did the assured give to the 
defendants prompt notice of the disaster, as required by the policies of insurance? 
The facts, in so far as they show the reasons for the decision, can be briefly stated 
as follows: 

The plaintiffs sue as owner and mortgage, respectively, of the steamboat Shady- 
side, upon which the defendants issued certain policies of insurance. The Shadyside 
was a wooden vessel built in 1873. The vessel was purchased by the plaintiff Swift 
in 1918, overhauled and repaired, and sold to the Black Star Line, Inc. During the 
summer of 1920 the vessel was operated as an excursion steamer. On September 14, 
1920, the vessel was laid up for the winter in the Hudson river off Edgewater, N. J., 
at a point where, at the fall of the tide, the vessel rested on the mud. Whether or 
not. this was a proper berthing, and also whether the place was unduly exposed to 
danger from ice floes coming down the river. were contested issues of fact, which 
have been resolved by the jury against the defendants. 

[1] According to the plaintiff’s testimony, the vessel had been visited from time 
to time between September 14, 1920, and January 22, 1921, and found to be in good 
condition and free from water. Plaintiff’s further testified that on January 24, 1021, 
it was discovered that the vessel was full of water and sunk. At this time the river 
was packed with ice, and it was supposed that the boat had been damaged thereby. 
Plaintiffs, the next day. attempted to pump the boat out with pumps capable of throw- 
ing out about 1,000 gallons a minute, but made no impression upon the water in the 
vessel until the tide started to go out, when the water in the vessel fell with the tide. 
The plaintiffs’ witness Mason testified that the boiler was heaved up and that the 
back of the ship was broken. Notwithstanding these conditions, the plaintiffs did 
not communicate with the insurance companies. 

According to plaintiffs’ testimony, they continued in the attempt to pump the 
vessel out for a week, discontinued until February 18th. when pumping was recom- 
menced, and continued for another week. During all this alleged pumping the condi- 
tion remained the same as the first day, namely, that pumps made no impression on 
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the water in the boat, but this water continued to rise and fall with the tide. It 
was not until March 3, 1921, that the insurance companies were notified of the sink- 
ing of the boat, a period of 39 days after the plaintiffs had knowledge of this con- 
dition; this notwithstanding the fact that the policies of insurance contained the 
following provision: 

“In case of any loss or misfortune, it shall be lawful and necessary to and for 
the insured, their agents, factories, servants, and assigns, to give the insurers prompt 
notice of the disaster, and a failure to do so will render the insurers free from 
any liability for loss or damage under this policy. 

With this condition the plaintiffs utterly failed to comply. They attempt to 
excuse the delay by claiming that, because liability under the policy attached only 
in the event of a total loss of the vessel, they were not required to notify the de- 
fendants until it had been ascertained that the vessel would be a total loss. Such a 
construction does violence to the unequivocal terms of the policy. The provision in 
question is not limited to the total loss of the vessel, but to any loss or misfortune. 
In addition, the same paragraph of the policy requiring prompt notice of disaster 
gives a right to the insurer to protect itself against a total loss liability under the 
policy by salvaging the property without thereby suffering any prejudice in respect 
to the insurance. The insurers are thus vitally interested in obtaining prompt infor- 
mation of any disaster which may be the subject of a claim, in order to afford an 
opportunity of preventing the vessel becoming a total loss, if possible. 


In the case at bar the defendants were given ng notice until 5% weeks after the 
disaster. In Whalen v. West. Assur. Co. of Toronto (C. C. A.) 185 F. 490, 492, a 
delay of 3 weeks was held to void the policy. In that case, as here, the contention 
was made that the assured might delay in giving the notice required by a similar 
prompt notice of disaster provision, until the extent of the loss was ascertained. The 
court, in rejecting said contention, said: 

“There is no force in the suggestion that he waited in order to find out how 
.great the loss would probably be before sending word to Bascom. The clause is not 
confined to definitely ascertained loss; it requires that, ‘in case of any loss or misfor- 
tune,’ prompt notice shall be given ‘of the disaster.’ Certainly her sinking where she 
did at that season of the year was a ‘misfortune’ and a ‘disaster’ the moment it 
occurred, and the contract expressly stipulated that of such the assured should be 
promptly notified.” 

The error into which the respondents have fallen apparently is due to confus- 
ing notice of claim, of loss with notice of disaster. These are entirely separate and 
distinct provisions. Also respondents have confused notice of disaster with notice 
of the cause of disaster. The provision of the policv calls for the former. To sub- 
stitute notice of the cause of disaster for notice of disaster robs the defendant of 
a safeguard which it provided for in the policy, and on the other hand imposes an ob- 
ligation which was never undertaken. While a disaster is immediately obvious, its 
cause may never be known, and if prompt notice of the latter were required, lack of 
knowledge might excuse. Deductions from premises which do not exist lead to 
erroneous conclusions. 


Failure to comply with the aforesaid provision of the policy requiring prompt 
notice of disaster to be given bars a recovery by the plaintiffs, since said provision 
is a condition precedent to a recovery. As was said in Brown v. London Assur. Corp., 
40 Hun, 101, 103: 

. “The provision requiring that the notice of the loss shall be forthwith given to 
the company is in the nature of a condition precedent, and if not complied with by the 
assured or waived by the company defeats a recovery. The position by the defendant 
upon this point is sustained by an unbroken line of authorities in this country as well 
as in England. Worsley v. Wood, 6 T. R. a Inman v. [Western Fire] Ins. Co., 
12 Wend. 452; Underwood v. Farmers’ J. Ins. Co., 57 N. Y. 505; Johnson v. 
Pheenix Ins. Co. 112 Mass. 49 [17 Am. con 6s].” 

So, also, in Northern Assur. Co. v. Standard Leather Co. (C. C. A.) 165 F. 602: 

“Equally fatal to the plaintiff’s case was the failure to give immediate notice of 
loss, as required by the policy. The fire occurred July 12, 1904, and the proofs of 
loss which were not sent in until August 11th, some 30 days afterwards, was the 
first attempt to complv with this requirement. This is an important provision, the 
obvious purpose of which is to enable the insurer, while the facts are fresh, to: in- 
vestigate the cause of the fire and the extent of the loss, and it is not to be frittered 
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away by overindulgent construction favoring the assured, upon grounds which are 
purely personal.” 

|2] The respondents contend, however, that the appellants waived the failure to 
comply with this requirement of the policies by making a survey and by receiving 
and retaining the proofs of loss filed by the plaintiffs. Neither of these acts can be 
deemed a waiver under the circumstances in the case at bar. The receipt and re- 
tention of proofs of loss might be deemed a waiver of any formal defects in connection 
with such proofs of loss, but have no relation to a breach of a separate and distinct 
provision of the policy which arises at the threshold of the claim and not after- 
wards. At the time of such receipt of proofs of loss the defendants had a perfect 
defense to the action. The plaintiff’s failure to give prompt notice of disaster could 
not thereafter be changed or modified. It was impossible thereafter for the plaintiffs 
to comply with this provision. There was thus no possibility of the plaintiffs being 
prejudiced by the acceptance of the proofs of loss, and hence there existed no element 
of estoppel. There was also no consideration for the giving up of defendants’ right 
to rely upon the breach of the contract of insurance. A waiver must be predicated 
either upon a valid consideration or upon the doctrine of estoppel. 

As was said in Brown vy. London Assur. Corp., 40 Hun, 101, 107: 

“The doctrine of waiver, when made as an answer or excuse for a non-com- 
pliance with a condition precedent, is placed upon the ground of estoppel. In Un- 
derwood v. Farmers’ Joint-Stock Insurance Co., 57 N. Y. 505, the court said: ‘The 
doctrine of estoppel lays at the foundation of the law, as to waiver. While one part 
has time and opportunity to comply with a condition precedent, if the other does or 
says anything to put him off from his guard, and to induce him to believe that the 
condition is waived, or that a strict compliance with it will be be insisted on, he is 
afterward estopped from claiming nonperformance of the condition. Unless there 
is some consideration for a ‘waiver or some valid modification of the agreement be- 
tween the parties which contains the condition, I think there can be no waiver of a 
condition precedent, except there be in the case an element of estoppel. At the time 
when the affidavit was drawn the plaintiff had forfeited his rights under his policy. 
Nothing that was then said or done induced him in any way to forego any of his 
rights, or to omit the performance, on his part, of anything required by his policy, 
and hence furnish no estoppel against the defendant.’ ” 

Also in Perry v. Caledonian Insurance Co., 103 App. Div. 113, 116, 93 N. Y. S. 
50, 52: 

“It is urged that the retention of the proofs of loss and failure to return them 
was a waiver of earlier service, and that the defendant is now estopped from claim- 
ing that they were not regularly served. We do not think this position is tenable. 
Silence operates as an assent and creates an estoppel only where it has the effect to 
mislead. More v. New York Bowery Fire Ins. Co. 130 N. Y. 537 [29 N. E. 757]. 
The plaintiff was in no way misled by the retention of the proofs of loss. His rights 
were gone before he attempted to serve them. His position was made no different 
because the company ignored his statement or failed to inform him that his proofs 
of loss were not properly furnished. In order that an insurer under a standard fire 
policy shall estop itself some of the elements of an estoppel must exist; the insured 
must have been misled by some act of the insurer, or it must, after knowledge of 
breach, have done something which could only be done by virtue of the policy, or 
have required something of the insured that he was bound to do only under a valid 
policy, or have exercised a right which it had only by virtue of such policy. Gibson 
Electric Co. v. Liverpool & [London & Globe] L. & G. Ins. Co, 159 N. Y. 418 
{54 N. E. 23].” ; 

[3] Plaintiffs contend, however, that in so far as defendant the Northern As- 
surance Company, Limited, is concerned there was an express waiver, by a letter of 
their attorneys, reading as follows: 

“Our client in the above case has asked us to withdraw the technical defense set 
up in the eighteenth paragraph of the answer, dealing with the failure’ of the insured 
to give prompt notice.of the alleged loss. We are informed that the papers were 
presented to the adjuster of claims of the Indemnity Mutual Marine Assurance Com- 
pany, Limited, which is closely affiliated with the Northern Assurance Company, and 
that the insurance brokers quite naturally assumed that the latter company would 
follow the former’s action. This, we suppose, accounts for the failure to give notice 
to the Northern Assurance Company. You may therefore consider the eighteenth 
paragraph of the answer as withdrawn. This will make unnecessary the execution 
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of the commission which you recently had issued for the taking of testimony on this 
point before the American consul at London.” 

It would thus appear that said letter was sent under the following circumstances: 
No notice whatsoever, either of disaster or proofs of loss, were served upon the de- 
fendant Northern Assurance Company, which facts were set up by way of defense 
in the answer of said defendant. The plaintiffs contended that service upon the In- 
demnity Mutual Marine Insurance Company, Limited, was equivalent to service also 
upon the Northern Assurance Company, because of the relations between the two 
companies. In support of this contention the plaintiffs obtained the issuance of a 
commission to take testimony at London concerning the relations between the two 
companies. The Northern Assurance Company was willing to admit the close af- 
filiation of the two companies, and to concede that any service made upon the In- 
demnity Company was also service upon it. Under these circumstances, the clear im- 
port of the letter is that the Northern Assurance Company was willing to waive 
the failure to file any notice of disaster or proofs of loss upon the said company, in- 
asmuch as such service as was made had been made upon an affiliated company. Said 
letter, however, is not a waiver of the legal effect of any notice which was served 
upon the said affiliated company. 

The plaintiffs having thus failed to comply with a condition precedent to liability 
on the part of the insurers, it follows that the judgments and orders appealed from 
must be reversed on the facts and the law, with costs, and the complaints dismissed, 
with costs. All concur. 


BLACK STAR LINE, INC., he AL. v. eee INS. CO., LIMITED, AND 
FIVE OTHER CASE 
Supreme Court, Appellate Division, First Eriamenens May 6, 1927. 
221 New York Supplement 580 
NEW TRIAL—DEFENDANTS HELD NOT CHARGEABLE WITH LACK 

OF DILIGENCE IN FAILING TO DISCOVER EVIDENCE CONSIST- 

ING OF RECANTATION OF MATERIAL TESTIMONY BY PLAIN- 

TIFF’S WITNESS. 

Where alleged newly discovered evidence, asserted by defendants as ground for 
new trial, consisted of recantation of material testimony given at trial by witness for 
plaintiff, corroborated by another witness and by writings, held that defendants were 
not chargeable with lack of diligence in discovering such evidence before or during 
trial, and in the interests of justice they should be given opportunity on new trial 
to present such evidence. 

(For other cases, see New Trial, Dec. Dig. §102[3].) 

Appeals from Supreme Court, New York County. 

Actions by the Black Star Line, Inc., and another, against the Baltica Insurance 
Company, Limited, against the Eagle Star & British Dominions Insurance Company, 
Limited, against the Marine Insurance Company, Limited, against the Northern As-- 
surance Company, Limited, against the City of New York Insurance Company, and 
against the Indemnity Mutual Marine Assurance Company, Limited. From orders 
denying defendants’ motions for new trials on the ground of newly discovered evi- 
dence, defendants appeal. Appeal dismissed. 

See, also, — App. Div. —, 221 N. Y. S. 5 

Argued before Dowling, P. J., and Merrell, “Finch, McAvoy, and Proskauer, JJ. 

Barry, Wainwright, Thacher & Symmers, of New York City ,Herbert Barry, of 
New York City, of counsel, and Gardner D. Howie, of New York City, on the 
brief), for appellants Baltica Ins. Co., Limited, Eagle Star & British Dominions Ins. 
Co., Limited, Marine Ins. Co., Limited, and City of New York Ins. Co. 

Burlingham, Veeder, Masten & Fearey, of New York City (Charles Burling- 
ham, of New York City, of counsel, and William J. Dean, of New York City, on 
the brief), for appellants Northern Assur. Co., Limited, and Indemnity Mut. Marine 
Assur. Co., Limited. 

Foley & Martin and Joseph P. Nolan, all of New York City (I. Maurice Worm- 
ser, of New York City, of Counsel, and William J. Martin, of New York City, on 
the brief), for respondents. 

Fincu, J. These are appeals from denials of motions for new trials upon the 
ground of newly discovered evidence. 

Upon the trial of the actions in which this court has herewith reversed the 
judgments and dismissed the complaints, one of the important issues submitted to the 
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jury was whether the vessel in question had been properly laid up during the 
winter, or whether leaving her in a place where she rested upon the mud at each fall 
of the tide subjected her to undue strains, which caused damage. Upon this issue 
the plaintiffs testified that the boat had been inspected from time to time and found 
to be in good condition, and not leaking up to January 22, 1920, or two days before 
she was tound to be filled with water and sunk. This testimony the defendants were 
Not in a position to contradict. 

‘the defendants, however, offered in evidence a book entry and a check of the 
plaintiff Black Star Line, Inc., dated January 5, 1920, tending to show a pumping 
out of the boat prior to that date, thus indirectly contradicting the plaintiffs’ evi- 
dence that the boat had been dry until january 22d, and permitting an inference that 
the boat had been filled with water prior to the admitted filling with water and sink- 
ing on January 24th. The plaintiffs, to meet this testimony, called the indorser of the 
check, one Tolman, as a witness, and he testified that the pumping for which the pay- 
ment was made had been done in connection with the pumping out of the boilers of 
the boat and not of the hull. Subsequent to the trial the aforesaid witness admitted 
his testimony was erroneous, and made an affidavit that his services and equipment 
had been employed in an attempt to pump out the hull of the vessel, that the check 
dated January 5, 1920, had been received in payment for these services, and that ac- 
cording to his recollection the pumping was done in November, 1920. He was cor- 
roborated by the affidavit of one Remsbecker, an employee, who assisted in the at- 
tempt to pump out the hull. 

This evidence went to the heart of th controversy and vitally affected the cause 
in three ways: First, the testimony tended completely to discredit the chief wit- 
nesses for the plaintiffs that they had inspected the boat from time to time and on 
January 22d, and that she was then dry and in good condition; second, it demolished 
the testimony on the part of the plaintiffs that an ice pack on January 24th had 
stove in the boat, for in November or December, being early in the winter, the ice 
had not yet come down the river; third, this newly discovered evidence had a direct 
bearing on the jury issue as to whether the berthing had been at a proper place, for 
it showed that, shortly after the boat was laid up on the mud flat, she began filling 
with water. This evidence tended strongly to corroborate the testimony of the de- 
fendants’ expert witnesses to the effect that it was improper to berth the vessel in the 
mud; that she would be subjected thereby to a strain which would weaken and unlock 
her fastenings, and inevitably result in damage to the vessel. Thus, if this evidence 
on the part of this witness is true, and it is corroborated by another witness and 
written evidence, the case of the plaintiffs collapses. 

The contention of the respondents that the evidence in question could have been 
discovered before or during the course of the trial by the exercise of reasonable dili- 
gence is completely answered by the fact that it is not the production of either Tol-_ 
man or Remsbecker as witnesses on behalf of the defendants that is relied upon as 
evidence newly discovered, but the changed situation presented by the recantation of 
Tolman’s testimony at the trial, as corroborated by Remsbecker and by the writings. 
As was said by Woodward, J., in O’Hara v. Brooklyn Heights R. Co., 102 App. 
Div. 398, 400, 92 N. Y. S. 777, 779: 

“The affidavits show that the evidence was discovered after the trial, and that it 
could not have been obtained before is evident from the fact that it consists in a large 
measure of an affidavit of one Mary Smith, to the effect that she testified, at the re- 
quest of the plaintiff, to a state of facts which was untrue upon the trial.” 

There is, as noted, more than a reasonable probability that the aforesaid evi- 
dence, if believed by the jury, would have resulted in a verdict for the defendants, 
and hence, in the interests of justice, the defendants should be afforded an opportunity 
of presenting said evidence. As was said by McLennan, J., in Kring v. New York 
Cent. & H. R. R. Co., 45 App. Div. 373, 378, 60 N. Y. S. 1114, 1117: 

“* * * Tt may fairly be said that the new evidence is such that if, given and be- 
lieved, it would probably have changed the result of the trial, and that therefore the 
ends of justice will be promoted by allowing the defendant to present such evidence 
upon another trial.” 

In our opinion this newly discovered evidence is sufficient to entitle the defend- 
ants to a new trial of the actions, and, were it not for the reversal of the judgments 
and the dismissal of the complaints in the appeals decided herewith, the orders ap- 
pealed from would have been reversed and the motions granted. In the circum- 
stances, however, the appeals are dismissed, with $10 costs and disbursements to the 
appellants. All concur. 
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COMMONWEALTH CASUALTY CO. v. AICHNER. 
Circuit Court of ava, — Circuit. April 5, 1927. 


O. ; 
18 Federal Reporter (2d) 879. 
1. INSURANCE—SECTION OF ACCIDENT POLICY LIMITING LIABILITY 


TO INJURIES OCCURRING WHILE TRAVELING AS PASSENGER 
HELD NOT AMBIGUOUS. 


Section of accident insurance policy limiting liability thereunder to case where 
injuries were sustained while traveling as passenger within common ‘carrier’s public 
conveyance held not ambiguous. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

2. INSURANCE—PARTIES TO CONTRACT MAY LIMIT LIABILITY TO 

CERTAIN ACCIDENTS AND RISKS. 

Parties to insurance contracts have right and power to contract for what accidents 
and risks company shall or shall not be liable. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


3. INSURANCE—NATURAL AND OBVIOUS MEANING OF INSURANCE 
waa SHOULD BE PREFERRED TO CURIOUS HIDDEN 
E ‘ 

The natural obvious meaning of the provisions of an insurance contract should be 
preferred to any curious hidden sense, which nothing but the exigency of a hard case 
and the ingenuity of a trained and acute mind would discover. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


4. INSURANCE—COURTS WILL CONSTRUE MISLEADING POLICY, SO 
AS NOT TO PERMIT INSURER TO TAKE ADVANTAGE THEREOF. 
If insurance policy is so framed that its language is calculated to mislead, the 
—_ _— to a construction that will not permit insurance company to take advantage 
thereot. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—ACCIDENT POLICY, PROMINENTLY DISPLAYING 
LIMITED LIABILITY, HELD NOT MISLEADING, BECAUSE LIMIT- 
ING BENEFITS OF CERTAIN SECTION. 

Accident policy, prominently displaying that it was a $10 or cheap policy, and 
paid only limited indemnity,- eld not misleading by reason of limiting benefits in cer- 
tain section to cases arising from injuries received while traveling as a passenger within 
any common carrier’s public passenger conveyance. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


In Error to the District Court of the United States for the Eastern District 
of Missouri; Charles B. Faris, Judge. 

Suit by Louisa C. Aichner against the Commonwealth Casualty Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed and remanded. 

Walter L. Roos, of St. Louis, Mo. (Thomas H. Cobbs, George B. Logan, Charlton 
A. Alexander, and James V. Dunbar, all of St. Louis, Mo., on the brief), for plaintiff 
in error. 

Walter H. Saunders, of St. Louis, Mo. (John S. Leahy, Lambert E. Walther, 
Harold F. Hecker, and Lyon Anderson, all of St. Louis, Mo., on the brief), for de- 
fendant in error. 

Before Stone and Van Valkenburgh, Circuit Judges, and Treiber, District Judge. 

VAN VALKENBURGH, Circuit Judge. Defendant in error is the widow of one R. F. 
Aichner, who was drowned while swimming on August 10, 1924. June 16, 1924, plain- 
tiff in error issued to the deceased the policy of insurance upon which this suit is 
founded. That policy, on its face, is called “Peerless Special Ten-Dollar Accident and 
Sickness Policy.” In consideration of a premium payment of $10, plaintiff in error 
undertook to insure the husband of defendant in error for the term of one year 
“against the effects of bodily injuries caused directly, solely, and independently of all 
other causes by external, violent, and accidental means, which bodily injuries or their 
effects shall not be caused wholly or in part, directly or indirectly, by any disease, 
defect, or infirmity, and which shall from the date of the accident result in continuous 
disability and also against the effects of sickness, as follows: 
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“Section A. Accidents Benefits. 
Value 

Value First AnnualIn- After Fifth 

Year under creaseunder Year under 

Section A Section A Section A 

For loss of life $500.00 $7,500.00 
For loss of both hands by complete severance 

at or above the wrists 3,500.00 350.00 5,250.00 
For loss of both feet by complete severance 

at or above the ankles 3,500.00 350.00 5,250.00 
For loss of one hand and one foot by com- 

plete severance as defined above 3,500.00 350.00 5,250.00 
For loss of entire sight of both eyes, if irre- 

coverably lost 3,500.00 350.00 5,250.00 
For loss of either hand by complete severance 

at or above the wrist 875.00 87.50 1,312.50 
For loss of either foot by complete severance 

at or above the ankle 875.00 87.50 1,312.50 
For loss of entire sight of one eye, if irrecov- 


erably lost 375.00 35.00 550.00 


—resulting within thirty days from date of accident solely from such injuries, which 
shall have caused continuous total disability from date of accident to date of loss, but 
only while such injuries are sustained. 

“While traveling as a passenger in a place regularly provided for pas- 
sengers, within any common carrier’s public passenger conveyance (animals, aerial 
machines, or conveyances excepted), but only when such injuries are sustained by 
reason of the wrecking of such conveyance.” 

Section B provides indemnity of $50 per week, not exceeding 10 consecutive weeks, 
for loss of time for injuries sustained in the same manner as provided in section A. 

Section C provides indemnity of $25 per week, not exceeding 10 consecutive weeks, 
for loss of time from injuries sustained in the manner specified in said section C, which 
differs from that specified in sections A and B. 

Section D provides indemnity for the fracture of any bone by accident in or out 
of business, except such as are covered under sections A, B, or C. 

Section E provides hospital benefits resulting from injuries caused by any acci- 
dent for which no other indemnity is provided by the policy. 

Section F agrees to pay for loss of life from any accident not otherwise covered 
by the policy. 

Section G deals with surgeon’s fees; section H. with sickness benefits; section I, 
— er benefit, in case the insured is physically unable to communicate with 

riends. 

Section J, under the heading “General Provisions,” specifies persons and condi- 
tions, employments, etc., not covered by the policy. 

Defendant in error brought suit to recover the principal sum of $5,000, being 
the first year value of loss of life specified under section A above quoted, together 
with interest and a penalty of $500 for alleged vexatious refusal to pay the said policy, 
and a reasonable attorney's fee, to be determined at the trial. Plaintiff in error denied 
liability under section A, and tendered payment of $100 under section F of the policy. 
A jury was waived in writing and the case was tried to the court upon an agreed 
statement of facts. Judgment was entered for defendant in error in the sum of $5,000, 
together with interest aggregating $445.75. 

The view of the trial court is summed up in the following language: “I con- 
clude, as a matter of law, that the policy, from some of its language, from its punc- 
tuation, and from the manner in which it is printed, is ambiguous, for that it is cal- 
culated to deceive those who buy it; that this ambiguity must be construed most 
strongly against the defendant, and, so considering it, the finding and judgment of the 
court should be for plaintiff.” 

The contention of plaintiff in error is that there is no ambiguity in the meaning 
of the policy, and therefore it is the duty of the court to apply its terms, regardless of 
whether it be favorable to the one side or the other; further, that where there is any 
question about punctuation the text or language of the policy must control. The basis 
of the charge of ambiguity lies entirely in the matter of punctuation. It is the conten- 
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tion of plaintiff in error that the accident benefits conferred by section A are limited 
and restricted to those sustained “while traveling as a passenger in a place regularly 
provided for passengers within any common carrier’s public conveyance (animals, 
aerial machines, or conveyances excepted), but only when such injuries are sustained 
by reason of the wrecking of such conveyances.” There is a period after the word 
“sustained” which precedes the clause just quoted, and it is the insistence of defendant 
in error, as sustained by the trial court, that section A, above that period, is and was 
intended to be complete in itself, and that the “while traveling” clause forms no part 
of and does not limit that section. 

It is obvious that the use of the period after the word “sustained” is improper, if 
the clause beginning with the words “while traveling” is to be read as a part of and 
limiting the preceding part of the section. However, if this punctuation be disregarded, 
the section, as a whole, reads intelligently and with reasonable import. If the clauses 
be segregated in accordance with the contention of defendant in error, neither is com- 
plete in itself. The first is abortive, failing to specify the nature of the accident cov- 
ered by the policy by which’ the injuries calling for benefits under section A are sus- 
tained; the latter becomes a rudderless adverbial modifier, with nothing left to modify. 
In the course of his memorandum opinion the learned trial judge said: “If, then, the 
language of section A, above quoted, is decisive, the contention of defendant must be 
upheld, because the meaning of defendant is clear, and there is no ambiguity to be 
found in the mere words used in the policy. So, if there be ambiguity, it arises, not 
from the words employed, but from the punctuation and suggestive and misleading 
manner of printing section A, as it appears in the policy, and from other language 
used in the policy.” 

It is clear then that:the alleged ambiguity must arise, if at all, from the punctua- 
tion, because, if the policy has been framed in a suggestive and misleading manner, an 
entirely different principle of law will be applied. If, as the trial court held, the 
meaning is clear, and there is no ambiguity to be found in the mere words used in the 
policy, a correct ruling, so far as punctuation plays a part, is clearly indicated, for 
punctuation alone cannot establish ambiguity. As said by Mr. Justice Blatchford in 
Joy v. St. Louis, 138 U. S. 1, 32, 11 S. Ct. 243, 251, 34 L. Ed. 843, “I know that the 
matter of punctuation is never relied upon to defeat the obvious intent; but, when the 
meaning is doubtful, the punctuation is certainly a matter tending to throw light 
upon it.” 

This court, in Holmes v. Phenix Ins. Co. (C. C. A. 8) 98 F. 240, 241, 47 L. R. A. 
308, has laid down a rule which has found general acceptance. The case has frequently 
been cited with approval. We quote: 

“But in a contract the words, and not the punctuation, are the controlling guide in 
its construction. Punctuation is no part of the English language. The Supreme 
Court say that it ‘is a most fallible guide by which to interpret a writing.’ Ewing’s 
Lessee v. Burnet, 11 Pet. 41, 54, 9 L. Ed. 624. The Century Dictionary tells us, what 
is common knowledge, that ‘there is still much uncertainty and arbitrariness in puc- 
tuation.’ It is always subordinate to the text, and is never allowed to control its 
meaning. The court will take the contract by its four corners, and determine its mean- 
ing from its language, and, having ascértained from the arrangement of its words what 
its meaning is, will construe it accordingly, without regard to the punctuation marks, 
or the want of them. The sense of a contract is gathered from its words and their 
relation to each other, and, after that has been done, punctuation may be used to more 
readily point out the division in the sentences and parts of sentences. But the words 
control the punctuation marks, and not the punctuation marks the words. If there 
was not a punctuation mark in this whole clause, its meaning would be plain, and, 
whether a comma or a semicolon is placed between the two members of the sentence, 
the two members are there, separate and distinct, as a result of the obvious meaning 
of the words and their arrangement. The comma and the semicolon are both used 
for the same purpose, namely, to divide sentences and parts of sentences, the only dif- 
ference being that the semicolon makes the division a little more pronounced than the 
comma; but at the last it is the sense of the words, taken together, that dictates where 
the punctuation marks are to be ‘placed, and what they shall be.” 

In Ewing’s Lessee v. Burnet, 11 Pet. 41, 9 L. Ed. 624, cited in the foregoing, the 
Supreme Court said: “Punctuation is a most fallible standard by which to interpret 
a writing; it may be resorted to, when all other means fail; but the court will first 
take the instrument by its four corners in order to ascertain its true meaning; if that 
is apparent, on judicially inspecting it, the punctuation will not be suffered to 
change it.” 
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An illuminating application of the rule is to be found in Small Co. v. American 
Sugar Refining Co., 267 U. S. 233, 45 S. Ct. 295, 69 L. Ed. 589. The alleged ambiguity 
clause under consideration was as follows: “Barrels or equivalent at a price of 22% 
cents, assortment to be furnished seller by buyer before September 1, 1920, but subject 
to such substitutions as seller may find necessary to make. In event assortment is not 
furnished prompt seller reserves right to ship such grade as it has available at the time 
ot shipment.” 

It will be noted that a period separated the clause “in event assortment is not fur- 
nished prompt” from the language preceding it, and that it was separated by no punc- 
tuation from the language which followed it. Of this the Supreme Court said: “In 
any view, it is neither grammatically nor rightly punctuated. * * * The context and 
the sense of the whole provision indicate that the clause ‘in event assortment is not 
furnished prompt’ was intended to be a part of and to qualify what precedes it rather 
than what follows. If that was the meaning intended, a mistake in punctuation by 
the typist should not be permitted to defeat it.” 

Holmes v. Phenix Ins. Co., supra, is cited with approval in Zantow v. Old Line 
Accident Ins. Co., 104 Neb. 655, 178 N. W. 507, and Stoddart v. Golden, 179 Cal. 663, 
178 P. 707, 3 A. L. R. 1060. In the latter case it is said: ‘Punctuation, at best a most 
fallible guide, is always subordinate to the text and is never allowed to control its 
meaning.” Holmes v. Phenix Ins. Co. (C. C. A.) 98 F. 240, 241, 47 L. R. A. 308. 
“A principle of construction well settled is that, where one construction would make a 
contract unusual and extraordinary, and another construction, equally, consistent with 
the language employed, would make it reasonable, fair, and just, the latter construction 
must prevail.” 

[1] In our judgment, the section of the policy upon which reliance is placed is not 
ambiguous, and its meaning accords with that for which plaintiff in error contends. 

But counsel for defendant in error, to meet this contingency, argue that, though 
the “while traveling” clause be separated from what precedes, section A is complete in 
itself and sustains the recovery claimed. They call attention to the provisions with 
respect to the loss of entire sight of one or both eyes “resulting within thirty days 
from date of accident solely from such injuries, which shall have caused continuous 
total disability from date of accident to date of loss,” and insist that the following 
words, ' ‘but only when such injuries are sustained,” mean the ultimate establishment 
of entire loss of sight, which may not be known for some time, limited to 30 days, 
following the accident. This argument is ingenious, but not convincing. As said by 
Judge Sanborn, speaking for this court, in Hawkeye Commercial Men’s Association 
v. Christy (C. c A.) 294 F. 208, 40 A. L. R. 46: 

{2, 3] “Parties to insurance contracts have the right and power to contract for 
what accidents and risks the company shall and for what accidents and risks they 
shall not be liable and the courts may not make new or different contracts for them. 
* * * The natural, obvious meaning of the provisions of a contract should be pre- 
ferred to any curious, hidden sense which nothing but the exigency of a hard case 
and the ingenuity of a trained and acute mind would discover.” 

[4] We have now to consider whether the policy is so framed that its language 
is calculated to mislead; if so, the courts lean to a construction that will not permit 
the insurance company to take advantage thereof. St. Paul Fire & Marine Ins. Co. 
v. Ruddy (C. C. A. 8), 299 F. 189; First National Bank v. Hartford Fire Ins. Co., 
95 U. S. 673, 24 L. Ed. 563; Moulor v. Insurance Co., 111 U. S. 335, 4 S. Ct. 466, 28 
i < ad Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. 

[5] A careful reading of the policy and analysis of its terms convince us that 
such criticism is not justified. Upon the face of the policy it appears prominently dis- 
played in large type that it is but a “Ten Dollar” or cheap policy; that it pays limited 
indemnity for loss of life, personal injuries, loss of time by accidental means, and 
sickness, to the extent therein provided. Section A pays for loss of life the large 
amount of $5,000 during the first year, and $7,500 after the fifth year for one form 
of injury; that is to say, while traveling as a passenger in a common carrier’s public 
passenger conveyance, and then only whén such injuries are sustained because of 
wrecking of such conveyance. It pays proportionate amounts for major personal in- 
juries due to the same cause. Section B pays $50 per week for loss of time due to 
the same cause. Section C pays $25 per week for loss of time for injuries resulting 
from other causes. Section F makes it clear that the provisions of section A do not 
apply to death from all causes by providing an indemnity of $100 for loss of life in 
any accident “not otherwise covered by this policy.” 
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Clause 11 of section J provides that the policy does not cover “injuries, fatal or 
non-fatal, except drowning, of which there shall be visible mark or contusion on 
exterior of the body at the place of injury, the body itself in case of death not to be 
deemed such.” This plainly does not enlarge liability for drowning as a specific cause 
ot death. It merely excludes it from those injuries which require a visible mark on 
the exterior of the body as evidence of the cause of death, because drowning would 
naturaily not leave such a mark. This, in our judgment, is the only significance of 
this section and clause uf the policy. The words “while traveling,” which introduce 
the clause of limitation to loss of life sustained by reason of the wrecking of a com- 
mon carrier’s public passenger conveyance, are in large type, calculated to catch the 
eye, and the clause is placed precisely where it should be to modify the language 
which precedes it. The language of that section, if read without too scrupulous regard 
for punctuation, is clear and unambiguous. The various sections of the policy are 
clearly separate and distinct. In addition to the indemnities provided for loss of life 
and serious personal injuries, many benefits for loss of time, for hospital benefits and 
surgeon’s fees, and for sickness are provided. Altogether, the policy cannot be regarded 
as illiberal for the small premium paid, But, be that as it may, as said in Hawkeye 
Commercial Men’s Association v. Christy, supra, the parties had “the right and power 

*to contract for what accidents and risks the company shall and for what accidents 
and risks they shall not be liable, and the courts may not make new or different con- 
tracts for them.” 

This policy, throughout, upon its face, and we have nothing else to go by, calls 
attention sharply to the fact that it pays limited indemnity under varying conditions, 
clearly and distinctly specified. We feel that the average reader would have no dif- 
ficulty in arriving at its meaning, if read with the ordinary care which the law re- 
quires. Upon this subject Mr. Greenleaf (volume 1, par. 298) makes this observa- 
tion: “Words cannot be said to be ambiguous because they are unintelligible to a 
man who cannot read; nor is a written instrument ambiguous or uncertain merely 
because an ignorant or uninformed person may be unable to interpret it. It is am- 
biguous only when found to be of uncertain meaning by persons of competent skill 
and information.” 

Thus viewed, the policy is neither ambiguous nor calculated to deceive. It may 
safely be said that if a comma, semicolon, colon, or no punctuation at all had ap- 
peared after the word “sustained” and before the words “while traveling,” the claim of 
ambiguity in or liability under section A would never have occurred to any one. The 
entire controversy arises over a matter of uncertain and inexact punctuation. This 
alone cannot be suffered to change the true and apparent meaning of an instrument. 

[6] One week after judgment had been entered, but during the same term, plain- 
tiff in error requested the court to declare the law to be that, upon the written, 
agreed, and uncontradicted statement of facts, and under the contract of insurance, 
the plaintiff was entitled to a finding and judgment in her favor and against the de- 
fendant for $100, and no more. The court received the request, denied it, and al- 
lowed an exception to the ruling. Defendant in error insists that the request, not 
being made during the progress of the case, comes too late, and that there is nothing 
which this court can review on error. 

The Supreme Court in South Utah Mines & Smelters v. Beaver County, 262 U. 
S. 325, 43 S. Ct. 577, 67 L. Ed. 1004, had this to say of a similar situation: ‘The 
rule is that, during the term, the record is ‘in the breast of the court,’ and may be 
altered during that time in its discretion, as justice may require.” 

The motion to dismiss was accordingly denied. It follows from what has been 
said that the judgment below must be reversed, and the cause remanded for further 
proceedings in accordance with this opinion. 

It is so ordered. 


7ETNA LIFE INS. CO. OF HARTFORD, CONN., v. SMITH. (No. 5020.) 
(Circuit Court of Appeals. Fifth Circuit. May 4, 1927.) 
19 Federal Reporter (2d) 140. 

INSURANCE—WHETHER DEATH OF INSURED WAS FROM CAUSE 

WHICH ENTITLED BENEFICIARY IN ACCIDENT POLICY TO 

DOUBLE INDEMNITY HELD QUESTION FOR JURY. 

Insured in an accident policy kept his automobile in a garage only a foot or two 
wider than the car and having an earth floor, which had become saturated with oil 
which leaked from the car and gasoline sediment. While insured was under the car 
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in the rear, the floor took fire, and in escaping to the front he was burned so that he 
died within a few hours. The fire was put out by the fire department and did not 
burn the frame of the building. Held, that the saturated floor was a part of the build- 
ing, and that the question whether the death was within a clause of the policy providing 
for double indemnity, if the injuries causing death were sustained “by reason and in 


consequence of the burning of a building while the insured is therein,” was properly 
submitted to the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 

In Error to the District Court of the United States for the Northern District of 
Alabama; William I. Grubb, Judge. 

Action at law by Mrs. Norris N. Smith against the A£tna Life Insurance Com- 
pany of Hartford, Conn. Judgment for plaintiff, and defendant brings error. Affirmed. 

Frank Dominick and Jelks H. Cabaniss, both of Birmingham, Ala. (Cabaniss, 
Johnston, Cocke & Cabaniss and Stokely, Scrivner, Dominick & Smith, all of Bir- 
mingham, Ala., and Bryan & Middlebrooks, of Atlanta, Ga., on the brief), for plain- 
tiff in error. 

Leroy P. Percy, of Birmingham, Ala. (Percy, Benners & Burr, of Birmingham, 
Ala., on the brief), for defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. This is an action on an accident insurance policy, a clause 
of which provides for the payment of double indemnity “if the injuries causing the loss 
are sustained by the insured * * * by reason and in consequence of the burning of 
a building while the insured is therein.” The insured, Norris N. Smith, died as the 
result of burns received in a fire which occurred in his garage. The plaintiff is his 
widow and beneficiary under the policy. She collected the principal indemnity with- 
out prejudice to her right to sue for the double indemnity. The action was defended 
on the grounds that there was no burning of the building, within the meaning of the 
policy, and that, even if there was, the death of the insured was not caused thereby. 
There was a verdict and judgment for the plaintiff. The only question raised by the 
assignments of error is whether the trial court erred in refusing to direct a verdict 
for the defendant. 


The facts are not in dispute. The insured kept his automobile in a frame garage, 
which hada dirt floor. The garage was only a foot or two wider than the auto- 
mobile. The insured did his own repair work on his automobile, and had kept it in 
the garage for a period of 13 months, during all of which time lubricating oil leaked 
out of it onto the dirt floor. During the first 10 months of this period, the insured 
regularly put fresh dirt or clay on the floor, so that each new layer became saturated 
with oil, grease, and gasoline sediment. On the day of his death, he began working 
on his automobile about 1 o’clock in the afternoon, and started out with a 214-gallon 
bucket about half full of gasoline, which from time to time he poured into a small 
can, for the purpose of cleaning various nuts and bolts. As the.gesoline became soiled, 
he threw it out on the floor and poured more out of the bucket into the can. At 
about 6 o’clock his wife saw him lying with his head under the engine and his feet 
toward the rear of the garage. She returned to the house, but in a few minutes she 
heard him scream, and upon returning saw him at.the rear of the garage with a mass 
of flames, as high as his head, and extending about 5 feet along the narrow passage- 
way, between him and the door. He ran through the flames, and fell just outside the 
garage. He was badly burned, and died within a few hours. 


It seems to be agreed that in some way a short circuit ignited the gasoline which 
the insured was using in cleaning his car, and that the heat generated by the gasoline 
ignited the lubricating oil, which had seeped into the dirt floor. This floor burned 
to a depth of 2% inches within a few minutes, and before it could be put out by the 
fire department. A few days after the fire, the large bucket was found about 3 feet 
from the rear end of the garage, and the smaller container was close to the front 
of the car, where it would be within reach of one working under the engine. No 
part of the garage except the dirt floor was burned. 

It cannot well be denied that the oil-soaked dirt floor was a part of the building, 
for it serves as a floor. Defendant argues that the dirt floor itself could not burn. 
But the floor was not composed of dirt alone; it was made up of an inseparable mass, 
consisting of dirt, gasoline sediment, oil, and grease. One of its elements could not 
be removed without removing the others. That the floor as thus constituted did burn 
is beyond question. The evidence failed to show that the death of the insured was 
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caused by the explosion of gasoline. It is conjectural how much gasoline was left in 
the bucket, as the insured had been cleaning parts of his automobile with it for several 
hours. He was alive after that explosion, and might have continued to live if he 
could have escaped from the garage without going through the flames that came up 
from the burning floor. Those flames were of sufficient size and infensity, and cov- 
ered enough space along the narrow passageway to the door, to be the efficient cause 
of death. 


The conclusion is that it was not error to submit the case to the jury. The judg- 
ment is affirmed. 


LIFE & CASUALTY CO. v. FORD. (No. 206.) 
(Supreme Court of Arkansas. Feb. 21, 1927. Rehearing Denied April 11, 1927.) 


292 Southwestern Reporter 289. 

1. INSURANCE—POLICY, WRITTEN BY INSURER, MUST BE LIBER- 
ALLY CONSTRUED IN FAVOR OF INSURED, OR BENEFICIARY. 
Policy, of which insurer is author, must be liberally construed in favor of insured, 

or beneficiary, and limitations or restrictions on liability contracted for construed 

most strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—AMBIGUITIES IN POLICY LIMITATIONS OR RESTRIC- 
aa. LIABILITY SHOULD BE RESOLVED AGAINST IN- 
URER. 
Ambiguities in limitations or restrictions in insurance policy against liability con- 
tracted for should be resolved against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—POLICY EXEMPTION AGAINST INDEMNITY FOR LOSS 
OF MEMBERS OCCURRING MORE THAN 30 DAYS AFTER ACCI- 
DENT HELD INAPPLICABLE TO LOSS OF ONLY ONE MEMBER. 
Provision in policy “that no indemnity will be paid * * * where the death, or the 

loss of members or eyesight, does not occur within 30 days fram the date of the 

accident,” held to relate to loss of two members, or entire eyesight, and not to loss of 
one member only; there being two classes of indemnities in schedule. 


(For other cases, see Insurance, Dec. Dig. § 467.) 


7. INSURANCE—ON GENERAL DEMURRER TO COMPLAINT ON ACCI- 
DENT POLICY, COURT MAY PRESUME THAT PLAINTIFF, HAVING 
INSURED’S SURNAME, WAS RELATED TO AND ENTITLED TO 
ESTATE OF INSURED, AND HENCE NOT LIMITED TO RECOVERY 
FOR DEATH. 

On general demurrer to complaint, in action on accident policy for loss of child’s 
limb, by one of same surname as child, it may be presumed that plaintiff, was related 
to and entitled to estate of child, and hence not limited, as beneficiary under policy, 
to recovery of indemnity for child’s death only. 

(For other cases, see Insurance, Dec. Dig. § 642.) 

Smith and Kirby, JJ., dissenting. 

Appeal from Circuit Court, Bradley County; Turner Butler, Judge. 

Action by Vol C. Ford against the Life & Casualty Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

; Wilson & Martin, of Warren, and Compere & Compere, of Hamburg, for 

appellant. 

Du Val Purkins, of Warren, for appellee. 

Humpnreys, J. Appellee instituted this suit against appellant in the circuit court 
of Bradley county on an accident insurance policy to recover, as beneficiary therein, 
$500 for the loss of the left limb of appellant’s insured, Eugene Layton Ford, through 
external, violent, and accidental means. The policy was made a part of the complaint, 
and contains two paragraphs which appellant contends exempts it from liability under 
the facts alleged in the complaint. The paragraphs referred to are as follows: 

“No indemnity will be paid as the result of or for injuries caused by other means 
or under other conditions than those set forth above, nor where death or the loss of 
the members or eyesight does not occur within 30 dafs from the date of the accident.” 

“Indemnity for loss of life of the insured is payable to the beneficiary, if surviv- 
ing the insured, and otherwise to the estate of the insured. All other indemnities of 
this policy are payable to the insured.” 
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The indemnities provided for in the policy are as follows: 
For loss of— 

Life 

Both hands 

Both feet 

Sight of both eyes 

One hand and one foot 

One hand and sight of one eye 

One foot and sight of one eye 

Either hand 

Either foot 

SiSTE OL CNET CEVC £04 caats scciaeend ee ee 


It was alleged in the complaint that, on or about October 20, 1924, appellant’s in- 
sured, a boy six years old, was standing on a little bridge, or culvert, which extends 
over the west curb just north of the Y. M. C. A. building in the city of Warren, Ark., 
when an automobile came down the street and turned upon the said bridge or culvert, 
and in some manner struck and knocked the insured into a ditch and injured his left 
limb; that medical treatment was rendered him promptly, and that on the 28th day of 
October, 1924, he was removed to a hospital, where an operation was performed on 
his left limb, with a view of saving same without severance; that, no relief having 
been afforded, a second operation on said limb was performed on November 20, 1924, 
to determine finally if amputation was necessary, which operation determined the 
necessity of the removal of the limb, and on the, 29th day of November, 1924, the 
injured limb was removed above the knee joint; that, despite the removal of the limb 
and the best medical treatment, the insured showed no improvement, and, after linger- 
ing from the date of the injury, he died on the 19th day of February, 1925, from the 
result of the injury. 

The first paragraph quoted herein is one of several liability limitations following 
the schedule of payments for losses set out above. Appellant filed a general demurrer 
to the complaint, alleging that it failed to state sufficient facts to constitute a cause 
of action under the law, which was overruled by the court; and, declining to plead 
further, a judgment was rendered against it in the total sum of $660; the judgment 
includes the amount of the indemnity sued for, $100 attorney’s fee, and a penalty of 
$60. Appellant has duly prosecuted an appeal to this court from the judgment. 


We understand that appellant does not question the amount of the judgment, if 
any liability exists under the terms of the policy and the facts alleged in the complaint. 

[1-3] Its first contention for a reversal of the judgment is that, because the leg 
of the insured was not amputated within 30 days after the injury, it is exempt from 
liability by reason of the provision in the policy to the effect: 

“That no indemnity will be paid * * * where the death, or the loss of members 
or eyesight, does not occur within thirty days from the date of the accident.” 

Appellant is the author of the policy; so its provisions must be liberally construed 
in favor of the insured or beneficiary. Another way of stating the rule is that the 
limitations or restrictions upon the liability contracted for should be construed strictly 
and most strongly against the insurer. Another well-settled rule of construction is 
that, if the limitations or restrictions against liability contain ambiguities, they should 
be resolved against the insurer, rather than the insured or beneficiary. 

Applying these rules to the paragraph referred to, we think it necessarily relates 
to the loss of two members or the entire eyesight, for which the insured agreed to pay - 
$1,000 in the schedule of indemnities. ‘There are two classes of indemnities in the 
schedeule, one of $1,000 for the loss of two members of the body, and the other of 
$500 for the loss of one member. It will be observed that the language of the limi- 
tation is that “the loss of members or eyesight” must occur within 30 days from the 
date of the accident. It does not say that the loss of one member or one eye, or the 
loss of any member or either eye, must occur within 30 days from the date of the 
accident before the insurer shall be liable. 


Since two classes of indemnities are provided for in the schedule, and the restric- 
tive clause mentions the “loss of the members or eyesight,” it should be construed as 
relating to the class providing for payment inthe event of loss of two members of 
the body, and not to the claSs providing for the payment in the event of the loss of 
one member. Certainly it cannot be said that the limitation phrase is unambiguous, 
when read in connection with the schedule of indemnities. The construction put upon 
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the limitation paragraph by us finds support, by parity of reasoning, in the well- 
considered case of Marshall v. Commercial Travelers’ Mutual Accident Ass’n, 170 
N. Y. 434, 63 N. E. 446. 

[4-7] Appellant’s next and last contention for a reversal of the judgment is that 
under the terms of the policy appellee, the beneficiary therein, is entitled to recover 
indemnity for the death of the insured only. The paragraph relied upon by appellant 
in support of this contention is set out in the statement of the case, so it is unnecessary 
to quote it again. A general demurrer was filed to the complaint, which raised the 
question below of the right of appellee to sue at all. The question is therefore before 
us for consideration on appeal. In determining the question, all inferences fairly 
deducible from the express allegations of the complaint must be considered. The 
demurrer admits the allegations and all reasonable inferences which can be drawn 
therefrom. The basis of the suit is the policy. It reflects that the insured, Eugene 
Layton Ford, was a child six years old, and that the beneficiary is Vol C. Ford. It is 
clearly inferable that Vol C. Ford has some family relationship with the insured 
Eugene Layton Ford, else he would not have had an insurable interest in him, and it 
is reasonably conceivable, from the latter fact and the further fact that they both bore 
the same surname, that the beneficiary was related in such a way to the insured as to 
entitle him to some part of the estate left by the deceased at his death. Appellee did 
not sue for the death indemnity, but for the indemnity covering the loss of the child’s 
limb, indicating that he was suing as the sole heir for the estate of the deceased. We 
think it reasonable to indulge the presumption on general demurrer that he was related 
to and entitled to the estate of the child. 

No error appearing, the judgment is affirmed. 

Smith and Kirby, JJ., dissent. 


LIFE & CASUALTY CO. v. SANDERS. (No. 302.) 
(Supreme Court of Arkansas. March 21, 1927. Rehearing Denied April 18, 1927.) 
292 Southwestern Reporter 657. 

1. INSURANCE—WHETHER INSURER’S AGENT MADE FALSE REPRE- 
SENTATIONS TO INSURED IN PROCURING SURRENDER OF POLI- 
CIES AND ACCEPTANCE OF SETTLEMENT HELD UNDER EVI- 
DENCE FOR JURY. 

In action to recover weekly benefits under health and accident policies, question 
whether insurer’s agent made false representation to get insured to surrender policies 
and accept small settlement in full satisfaction thereof held under evidence for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


3. INSURANCE—ASSESSING 12 PER CENT. PENALTY AND ATTORNEY 
FEES HELD NOT ERROR, ALTHOUGH COURT PERMITTED AMEND- 
MENT OR COMPLAINT REDUCING AMOUNT CLAIMED. 

In action to recover weekly benefits under health and accident insurance policies, 
where insurer denied any liability, it was not error, after verdict for plaintiff to assess 
12 per cent. penalty and attorney fees because court permitted plaintiff to amend com- 
plaint at conclusion of testimony of plaintiff’s first witness, thereby reducing amount 
claimed to amount for which jury returned verdict. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Smith, J., dissenting in part. 

Appeal from Circuit Court, Pulaski County; Marvin Harris, Judge. 

Action by Harris Sanders against the Life & Casualty Insurance Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

Isgrig & Dillon, of Little Rock, for appellant. 

Longstreth & Longstreth, of Little Rock, and J. A. Weas, of North Little Rock, 
for appellee. 

McHaney, J. This is an action by appellee against appellant to recover weekly 
benefits accruing to him under two policies of health and accident insurance, providing 
for a total indemnity of $8 per week issued by appellant to him. The policies were 
issued by appellant in 1918, and the premiums thereon were paid for several years. In 
his original complaint, he alleged that he had become totally disabled in July and con- 
tinued so between August 1, 1923, and the date of bringing this suit, a total of 79 
weeks, for which he had not been paid, as provided in said policies, making a total 
of $632 for which he asked judgment. 

Appellant denied liability on the grounds: First, under a provision of the policy 
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herein it is provided “that should sickness, begin prior to the date of said policy, or 
be caused by intemperance, immorality or venereal disease, that no payments will be 
made,” that appellee at the time of the delivery of the policy had a venereal disease, 
syphilis, from which he is still suffering; and, second, that on January 29, 1924, they 
paid him a small sum under each of said policies, which was accepted by him in full 
satisfaction of his claim against it, and that this payment amounted to a settlement in 
full for all liability thereunder. 

The case was tried before a jury under instructions which are not complained of 
by appellant, except its request for a directed verdict in its favor, which the court 
refused, and the jury returned a verdict for plaintiff in the sum of $468.70, to which 
amount the court added $125 as attorney’s fee, and the 12 per cent. penalty provided 
by law. Thereafter appellant filed a motion for a new trial, which was overruled, and 
it has appealed to this court. 

[1] Appellant’s first contention is that the court should have instructed a verdict 
in its favor “unless the release or contract of settlement, signed by the appellee, was 
void for the reasons as alleged in the complaint and pleadings of appellee.” The com- 
plaint alleged that the settlement was procured from appellee through false and fraud- 
ulent representations and statements of appellant’s agent, and that it was therefore 
void. Appellant testified that he is a negro, is married, and has been living with his 
wife as husband and wife for about 13 years; has never had syphilis or any other 
venereal disease, and has not now; that he is now totally disabled and has been since 
July 11, 1923; that the agent of the company came to him and wanted him\ to settle 
with them, “they told me we just as well get the money, they wasn’t going to pay me 
no more”; that the doctor had reported he had syphilis; that he didn’t know the doctor 
had reported he had syphilis, as the doctor had never told him that he had syphilis. 

“Q. Why did you accept the money and make these settlements? A. Well, just 
because I didn’t want to be bothered with them. They kept worrying me to death. 
Of course, I knew I didn’t have syphilis. The agent said I just as well take it because 
they were not going to pay me any more claims whether I had syphilis or didn’t.” 

His wife, Millie Sanders, testified with reference to this settlement to substan- 
tially the same things testified to by her husband, and in addition she said that when 
the agent told her her husband had syphilis, she asked him who said so, and he said, 
“That is what the blank shows.” She further said that she told the agent that they had 
paid her five claims and she wanted to know the reason they would not pay her, and 
he told her that her husband had syphilis. Further, that she accepted the money after 
he would not receive money on the policies, making the policies lapse, and that is 
another reason why she made the settlement, that they would not take the premiums 
and said the policies would lapse and she would not get anything, so she settled with 
them. 

Dr. E. H. White testified that he made a blood examination of appellee for 
syphilis and found that he did not have it. Several other doctors testified that plaintiff 
did not have syphilis. There appears in the bill of exceptions the statement of Dr. 
Oscar Gray, the physician who examined him on his application for sick benefits, and 
on the form required by the company, in which he stated that the appellee was suffer- 
ing with paralysis and strangulated hernia, and in answer to question 10, “Is disease 
venereal or of venereal origin?” he answered, “No.” 

There was sufficient testimony in the record, therefore, to go to the jury on the 
question of whether appellant’s agent made false and fraudulent representations to 
the appellee in getting him to surrender his policies and accept a small settlement in 
full satisfaction thereof. He made the statement to both appellee and his wife that 
appellee had syphilis; that the doctor in his report had so stated, and that the com- 
pany would not pay any benefits for this reason; that they would not accept any more 
premiums; and that the policies would lapse. It is undisputed that appellee relied 
upon these statements and accepted a nominal sum in settlement thereof, and we think 
the court properly submitted this question to the jury, and that appellant’s request 
for a directed verdict was properly denied. 

[2] It is next insisted that the court erred in excluding the proffered testimony of 
Dr. Gebauer to the effect that he had examined a specimen of blood supposedly that 
of appellee, Harris Sanders, and found it to be “2 plus Wasserman positive,” showing 
that appellee was afflicted with syphilis. But the witness was unable to testify that the 
specimen examined was taken from appellee. He said that probably 90 per cent. of 
their specimens were taken by him, but that he is not positive whethere, in this case, 
he took the specimen himself or whether Dr. Judd took it and delivered it to witness. 
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The court properly excluded the proffered testimony for the reason appellant failed to 
show that the specimen examined was that of appellee 

[3, 4] It is finally insisted that the court erred in assessing the 12 per cent. penalty 
and attorney’s fees because the court permitted appellee to amend his complaint over 
appellant’s objection, at the conclusion of the testimony of witness Dillingham, man- 
ager for appellant, who was appellee’s first witness, and thereby reducing the amount 
claimed from $632 to $468.70. Generally, it is within the discretion of the court to 
permit the complaint to be amended during the trial or at the close of the testimony 
to conform to the proof. Duff v. Ayers, 156 Ark. 17, 246 S. W. 508. But it is urged 
that having brought suit and gone to trial on a demand for more than justly due, 
appellee could not amend his complaint by reducing the demand to the correct amount, 
and recover the statutory penalty and attorney’s fees in addition thereto. We do not 
agree with appellant in this contention. If, instead of proceeding with the trial .of 
the case and denying any liability whatever on the grounds here urged, it had either 
offered to pay the reduced amount, or had asked to be given the time in which to pay 
same as provided in the policies, appellee could not have recovered the penalty and 
attorney’s fees, and, in addition, would have been required to pay all costs, for the 
reason that he demanded a sum greater than he was entitled to under the policies. 

In Queen of Ark. Ins. Co. v. Milham, 102 Ark. 675, 145 S. W. 240, appellee 
brought suit on the policy and appellant answered denying that it owed him the amount 
claimed, and set up a breach of certain conditions of the policy. Later it amended its 
answer in which it said that appellee owed it the sum of $12 and interest on a note 
given for a part of the premium for the policy sued on, and asked that the same be 
ee as a credit or setoff against any amount that might be found to be due 
appellee— 

“Appellee then filed an amendment to his complaint, in which he admitted that he 
owed the appellant the premium note of $12 and interest, and asked for judgment = 
the sum of $423.36 as the amount sued for.” 

The jury returned a verdict for this amount, and the court allowed the 12 oe 
cent. penalty and attorney’s fees. On appeal the only question raised was the error of 
the court in assessing the penalty and attorney’s fees under the statute, and in dis- 
posing of the case this court said: 

“When appellant filed its amended answer and claimed as a set-off the amount 
due it by appellee on the premium note, appellee at once conceded that the amount 
should be deducted from the amount sued for in his original complaint, and only 
asked judgment for the difference, which was $423.36. If appellant wished to avoid 
the penalty and attorney’s fee provided for in the statute, it should have offered to 
confess judgment for that amount, and thus have ended the suit. It did not do so, but 
elected to go on and contest the claim of the appellee on other grounds, and thereby 
became liable for the penalty and attorney’s fee provided for in the statute when ap- 
pellee recovered the amount sued for.” Great Southern F. Ins. Co. v. Burns & Bill- 
ington, 118 Ark. 30, 175 S. W. 1161, L. R. A. 1916B, 1252; Queen of Ark. Ins. Co. 
v. Milham, 102 Ark. 675, 145 S. W. 540; Queen of Ark. Ins. Co. v. Bramlett, 103 
Ark. 1, 145 S. W. 541; Am. Natl. Ins. Co. v. White, 126 Ark. 494, 191 S. W. 25. 

The jury returned a verdict for the sum demanded, $468.70, and the court properly 
assessed the penalty and attorney’s fees. 

No error appearing, the judgment is affirmed. 

Smith, J., dissents in part. 


7ETNA LIFE INS. CO. v. BARBER. (No. 17673.) 
(Court of Appeals of Georgia, Division No. 2. April 16, 1927.) 
5 138 Southeastern Reporter &0. 
(Syllabus by the Court. 

INSURANCE—INSURED HELD NOT ENTITLED TO RECOVER AS FOR 
TOTAL DISABILITY NOT CONTINUING FOR 12 MONTHS FROM 
DATE ON WHICH PROOF WAS SUMBITTED. 

Where compensation for permanent total disability becomes payable under the 
terms of a policy 12 months after proof is received by the insurance company that 
the insured has become wholly and permanently disabled, and will for life be unable 
to perform any work or conduct any business for compensation or profit, assuming, 
but not deciding, under the authority of Penn Mutual Life Insurance Company v. 
Milton, 160 Ga. 168, 172, 127 S. E. 140, 40 A. L. R. 1382, that a total disability con- 
tinuing for a period of 12 months after the furnishing of such proof is, within the 
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meaning of the policy, a permanent and total disability, the insured nevertheless is not 
entitled to recover under the terms of the policy, where it appears from the petition 
that the total disability did not in fact continue for a period of 12 months from the 
date on which such proof was submitted. See, also, Penn Mutual Life Insurance Co. 
v. Milton, 33 Ga. App. 634, 127 S. E. 798. Accordingly the general demurrer to the 
petition should have been sustained. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Error from City Court of Americus; W. M. Harper, Judge. 

Suit by Frank Barber against the Attna Life Insurance Company. Judgment for 
plaintiff, and defendant brings error. Reversed. 

Bryan & Middlebrooks, of Atlanta, for plaintiff in error. 

W. W. Dykes, of Americus, for defendant in error. 

Jenkins, P. J. Frank Barber brought suit against the A*tna Life Insurance 
Company for disability benefits alleged to be due under a policy of insurance issued 
by the defendant and containing the following provisions: 

“Twelve months after proof is received by the company that, from causes origi- 
nating after the delivery of this policy, the insured has become wholly, continuously, 
and permanently disabled, and will for life be unable to perform any work or con- 
duct any business for compensation or profit, then in lieu of all other values, benefits, 
or privileges herein provided, without further payment of premium, all premiums pre- 
viously due having been paid, the company will pay in full settlement of this policy, 
upon request duly executed by the life beneficiary and assignee, if any, one-twentieth 
of the sum insured and dividend additions, if any, and will pay the same amount 
annually thereafter until 20 such payments in all have been made, or will pay the 
amount of annuity shown by the following table of annuities for the age of the 
insured at the last birthday preceding the receipt of such proof and the same amount 
annually thereafter during the lifetime of the insured: Provided that at every such 
atinuity payment satisfactory proof is furnished that the insured is then living. Any 
indebtedness to the company on account of this policy will reduce the amount of either 
of said annual payments in the same proportion that said indebtedness bears to three- 
fourths of the sum insured and dividend additions if any. * * * The company will 
extend the privileges and benefits for permanent total disability above described to 
cover the irrecoverable loss of the entire sight of both eyes, or the total and per- 
manent loss by removal or disease of the use of both hands or both feet, or of such 
loss of one hand and one foot, all from causes originating after the delivery of this 
policy and before default in the payment of the premium. Any benefit for disability 
within the meaning of this policy is conditioned upon the company being permitted 
to examine the insured when desired within one year after the receipt of the proof, 
and such benefit will not be included in the paid-up policy herein provided to be issued 
on default in payment of premium.” : 

The netition alleges that the plaintiff on the 25th, 26th, or 27th day of September, 
1919, suffered a stroke of paralysis, which rendered him permanently, wholly, and 
continuously unable to do any work for compensation or profit for the succeeding 
24 months, and that “after about 24 months following his affliction as aforesaid he has 
sufficiently regained the use of one hand and both feet as to enable him to move 
around and earn something, though he has since that time been able to earn only 
about one-half or one-third of what he was earning previous to that date; that is, 
he can now earn and is earning only $50 to $75 per month.” It is further alleged that 
on December 3, 1920, during the disability which began September 27, 1919, the 
plaintiff furnished to the defendant proof of such disability; that about January 28, 
1921, the defendant declined to pay him anything on account of his disability; and 
that subsequent demands for payment were made prior to the filing of the suit. The 
defendant filed a general and special demurrer to the petition, and now excepts to the 
order overruling the demurrer. 

Judgment reversed. 

Stephens and Bell, JJ., concur. 


SMITH v. FEDERAL LIFE INS. CO. 
(Court of Appeals of Kentucky. March 18, 1927.) 
292 Southwestern Reporter 470. 
INSURANCE—SHOOTING BY ANOTHER HELD NOT WITHIN POLICY 
INSURING AGAINST INJURY BY EXTERNAL, VIOLENT, AND ACCI- 





Acc. | Smith v. Federal Life Ins. Co. 397 


DENTAL MEANS, WHICH EXCLUDED DISABILITY FROM INTEN- 

TIONAL INJURY. 

Shooting of insured by another, though not provoked or foreseen by insured, held 
not to entitle him to recovery under policy insuring against injury by external, violent, 
and accidental means, where policy did not cover disability from intentional injury 
inflicted by self or any other person, excepting assaults for robbery or burglary. 

(For other cases, see Insurance, Dec. Dig. § 464.) 


Appeal from Circuit Court, Casey County. 

Action by J. Albert Smith against the Federal Life Insurance Company. From 
a judgment dismissing plaintiff's petition, he appeals. Affirmed. 

Hugh P. Cooper, of Lebanon, for appellant. 

Chas. F. Montgomery, of Liberty, for appellee. 

Rees, J. The appellee issued to appellant a policy insuring him against injury or 
death by external, violent, and accidental means. The policy contained the following 
proviso: 

“This policy does not cover disability * * * resulting from intentional injury 
inflicted by himself or any other person (assaults for the purpose of robbery or bur- 
glary excepted), whether fatal or nonfatal.” 

Appellant, who was the plaintiff below, filed this action seeking to recover $625, 
and in his petition alleged: 

“That on the 10th day of April, 1925, and while the said insurance contract was in 
full force and effect, the plaintiff, Smith, was shot through the body by a ball from a 
pistol, and thereby instantly, seriously, and intentionally injured by Oscar Fair. That 
said shooting was not provoked, designed, or anticipated by plaintiff, nor was it fore- 
seen by plaintiff in time to have been avoided, and plaintiff was thereby externally, 
violently, and accidentally injured.” 

A demurrer was sustained to the petition and the plaintiff refusing to plead fur- 
ther, —_ was entered dismissing his petition, and from that judgment he has 
appealed. 

" In Hutchcraft’s Executor v. Travelers’ Ins. Co., 87 Ky. 300, 8 S. W. 570, 10 
Ky. Law Rep. 260, 12 Am. St. Rep. 484, and accident policy contained this proviso: 

“And no claim shall be made under this ticket, when the death or injury may 
have been caused * * * by intentional injuries inflicted by the insured or any 
other person.” 

In that case the insured was assassinated for the purpose of robbery, and it 
was held that, though the insured’s death was through external, violent, and acci- 
dental means, yet the clause of the policy that excluded liability in case death or 
injury was intentionally inflicted by any other person applied, and recovery was 
denied. Appellant insists that the rule announced in the Hutchcraft Case was 
modified in American Accident Co. v. Carson, 99 Ky. 441, 36 S. W. 169, 18 Ky. 
Law Rep, 308, 34 L. R. A. 301, 59 Am. St. Rep. 473. In that case, however, the 
policy provided that the insurance should not “extend to or cover intentional, injuries 
inflicted by the insured or any other person, or injury or death happening while the 
insured is insane or under the influence of intoxicating drinks or narcotics,” and it 
was held that the language differed from that used in the excepting clause in the 
Hutchcraft Case, in that death caused by intentional injuries inflicted by the insured 
or, a other person was not excepted from the provisions of the policy. The court 
said: 

“The words ‘injury or death’ and ‘injured or killed’ are used in this policy some 
eight times or more, and seemingly in sharp contrast, and the significant omission of 
the word ‘death’ in this particular clause requires us to hold that the exception 
referred only to non-fatal injuries intentionally inflicted by the insured or any other 
person.” 

We are unable to distinguish this case from the Hutchcraft Case, and we are 
of the opinion that the injury sustained by appellant clearly comes within the class 
of injuries excepted by -the policy. 

Judgment affirmed. 
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KENTUCKY CENTRAL LIFE & ACC. INS. CO. v. EDMONSON. 
(Court of Appeals of Kentucky. March 15, 1927.) 
292 Southwestern Reporter 511. 


1. INSURANCE—REFUSAL TO PERMIT AMENDED REJOINDER, PLEAD- 
ING PROVISION THAT NO AGENT COULD WAIVE PROVISIONS 
OF POLICY SUED ON HELD PROPER: 


In action on life insurance policy, defended on ground that insured was over 50, 
which was maximum risk, when policy was issued, and not 47 as stated therein, court 
did not err in refusing to permit amended rejoinder, pleading provision that no agent 
had authority to waive any provision of policy, no question as to such right being 
involved. 

(For other cases, see Insurance, Dec. Dig. § 643[2].) 


2. INSURANCE—IF INSURED’S AGE WAS STATED IN POLICY AS 47, 
ea — KNEW HE WAS OVER 50, POLICY ISSUED WAS 
T VA k 


If insurer knew, when policy was issued, that insured was over 50, which was 
maximum risk, but inserted statement therein that he was 47, he was 47 at that time 
so far as contract was concerned, but if statement was inserted as result of repre- 
sentations, falsity of which was unknown to insurer, there was no contract, and 
insurer is liable only for return of premiums, with interest. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

3. INSURANCE—APPLICATION, RELEVANT PARTS OF WHICH WERE 

NOT ATTACHED TO OR PRINTED ON POLICY, IS INADMISSIBLE 

IN EVIDENCE (KY. ST. § 679). 

Written application, parts of which relied on as forming parts of policy or bear- 
ing thereon, were not attached thereto or printed on face or reverse side thereof, 
as required by Ky. St. § 679, could not be introduced in evidence. 

(For other cases, see Insurance, Dec. Dig. § 650.) 


4. INSURANCE—INADMISSIBILITY OF APPLICATION, NOT MADE 
PART OF POLICY, DOES NOT PREVENT SHOWING THAT INSURER 
STATED INSURED’S AGE IN POLICY, WITH KNOWLEDGE THAT 
HE WAS OLDER (KY. ST. § 679). 

Inadmissibility in evidence of written application, because parts relied on as = 
of policy sued on were not attached to or printed on it, as required by Ky. 

§ 679, does not prevent plaintiff from showing that defendant stated in policy that 

insured was 47, with knowledge that he was over 50, which was maximum risk, by 

testimony as to what occurred when application was made. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

5. INSURANCE—BENEFICIARY, GIVING INSURED’S TRUE AGE, MAY 
RECOVER ON POLICY, STATING WRONG AGE. 

Undisputed evidence that beneficiary, in applying for policy on her father’s life, 
truthfully gave his age to insurer’s agents as over 50, which was maximum risk, 
would entitle her to recover on policy stating that he was 47, as showing no fraud 
on her part, but undisputed evidence that she told them he was under 50 and that 
insurer issued policy in reliance on such information would preclude recovery. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


6. INSURANCE—WHETHER BENEFICIARY STATED THAT INSURED 
WAS OVER OR UNDER MAXIMUM INSURABLE AGE WOULD BE 
FOR JURY ON CONFLICTING EVIDENCE. 

Whether beneficiary, in applying for life policy, told insurer’s agents that insured 
was over 50, which was maximum risk, or falsely stated that he was under 50 and 
policy was issued in reliance on such information, would be for jury on conflicting 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


7. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW IN- 
SURER’S KNOWLEDGE THAT INSURED WAS OVER MAXIMUM 
INSURABLE AGE WHEN POLICY WAS ISSUED. 

In action on life insurance policy, plaintiff’s testimony that she told defendant’s 
agents that insured might be 57 or 47, as she did not know his age held insufficient to 
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show that insurer knew that he was over 50, which was maximum risk, when policy 
was issued. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


8. INSURANCE—AGENTS AUTHORIZED TO SOLICIT INSURANCE AND 
OBTAIN NECESSARY INFORMATION FROM APPLICANT, WERE 
INSURER’S AGENTS, WHOSE KNOWLEDGE OF INSURED’S AGE 
WAS INSURER’S KNOWLEDGE. 

Agents, authorized to solicit insurance for life insurance company, and obtain such 
information from applicant as would enable company to determine whether it would 
issue policy, were agents of company, not of applicant, and their knowledge of 
insured’s true age was that of company. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

a from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 

ivision. 

Action by Pearl Edmonson against the Kentucky Central Life & Accident Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 

Peter, Lee, Tabb & Krieger, of Louisville, for appellant. 

Jos. M. Huffaker, and Lawrence S. Grauman, both of Louisville, for appellee. 

Locan, J. The appellee nana this suit in the Jefferson circuit court against 
the appellant, seeking to recover $1,000 on a contract of insurance in the form of a 
policy executed to her on the life of her father, Ed. Jones. The risk insured against 
was injury or death by accident. The insured, Ed. Jones, was killed in an accident 
a few months after the policy was issued. The appellant defended on the ground that 
the policy contained this provision: 

“This company will not accept risks on this policy under the minimum age of 
eighteen (18) years, nor over the maximum age of fifty (50) years next birthday, 

and if the insured on the date of this policy is under said minimum or over said 
naan ages this policy is null and void.” 

Ed. Jones was more than 50 years of age when the policy was issued and was 
probably about 65 years of age at that time. Appellant pleads that appellee stated 
to the agents of appellant prior to the issual of the policy that the insured, her 
father, was 47 years of age at his next birthday, and that the policy was issued upon 
the faith of that representation. In her reply appellant denies making any such 
representation as to the age of the insured, and pleads affirmatively that she advised 
the agents who solicited her for the insurance that she did not know the age of the 
insured; that he might be 57 years of age or that he might be 47 years of age, The 
issues were completed by the filing of a rejoinder. 

Depositions were taken in Augusta, Ga., the place of residence of the insured’ 
showing how he came to his death, and also substantially showing his age. The appli- 
cation for the policy was made in Louisville, Ky., while the insured was in Augusta, 
Ga. So far as this record shows, he knew nothing whatever about the policy at the 
time it was issued or thereafter. The appellee, testifying in her own behalf, stated 
that Mr. Plenge and Mr. Newton, agents for the company, came to see her to 
collect a premium on a policy which she was carrying in the appellant company; 
that Mr. Plenge asked her to let him write a policy on her father, and that she 
allowed him to do so and gave him a quarter to pay the premium; ‘that she made 
a written application for the policy, and it was delivered to her about a week later ; 
that in response to the question asked her by the agents about the age of her father 
she said that she told them he might be 57 or he might be 47, as she did not know 
his age. 

Mr. Plenge, a soliciting agent or collector, took the application for the policy on 
the life of her father, and Mr. Newton, a special agent of the company, was with 
him. He testified that, when appellee requested a policy on the life of her father, 
they inquired his age and were informed by her that he would be 47 at his next 
birthday. Mr. Newton did not testify, but an affidavit as to what he would have 
stated is placed in the record. The court appears to have held incompetent the evi- 
dence of both Plenge and Newton, and at the conclusion of all the testimony he 
gave » jury a peremptory instruction to find her the plaintiff. 

2] Many questions are raised on this appeal, but few of them have any 
eaiilhstioas to the main point in issue. Complaint is made that the court did not 
allow appellant to file an amended rejoinder in which it sought to plead a provision of 
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the policy that no agent had authority to change the policy or to waive any of its 
provisions, and that no change in the policy should be valid unless approved by an 
executive officer of the company and such approval indorsed thereon. There is no 
question in this case about the right of an agent to waive a provision of the policy. 
The policy on its face shows that the insured was 47 years of age, and, if that is 
correct, or if the insured was not more than 50 years of age, the policy is binding. 
Ii the company knew at the time it issued the policy that insured was more than 50 
years of age, and yet inserted in the policy that he was 47 years of age at his next 
birthday, then he was 47 years of age at that time so far as the contract sued on is 
concerned because there could be no competent evidence to show to the contrary. If, 
however, that statement as to his age was placed in the policy as the result of false 
representations made by the appellee, the falsity of which were unknown by the 
appellant, when in truth and in fact he -was more than 50 years of age, there was 
no contract of insurance and appellant is responsible only for the return of the 
premiums which it received, with interest thereon. 

[3-7] The application could not be introduced in evidence because the parts 
thereof, relied upon as forming -a part of the policy or contract between the parties 
thereto, or as having any bearing on said contract, were not attached to the policy or 
printed on the face or reverse side thereof, as required by section 679, Ky. Stats. 
The statement in the policy that the insured was 47 years of age has nothing to show 
that it was taken from the application. The court was correct therefore in holding 
that the written application could not be introduced as evidence. That does not pre- 
vent, however, the appellee from showing, if she can, that appellant stated in the 
policy that the age of the insured was 47 when it knew that his age was above 50. 
She may show this by her testimony as to what took place when she made applica- 
tion for the policy. If it should be shown by her that she gave to the agents the 
age of her father as above 50 and the policy was issued showing that he was under 
50, she would be entitled to recover if this evidence was undisputed, as it would show 
that there was no fraud on her part in causing the age to be inserted in the policy 
as 47. If, on the other hand, the appellant can show by its agents or otherwise that 
at the time she made application for the policy she gave them the information that 
insured was under 50 years of age, and that, relying upon that information, the 
appellant issued the policy, and this evidence should be undisputed, appellee cannot 
recover. If there is a conflict in the evidence on this point it is a question for the 
jury. The evidence of appellee that the insured may have been 57 years of age, 
or that he may have been no more than 47 years of age, is not sufficient to show 
that the company had knowledge that he was more than 50 years of age when the 
policy was issued. 

(8, 9] It was within the authority of the agents taking this application to solicit 
insurance for appellant, and it was within the authority of the agent to obtain such 
information from the person making the application as would enable appellant to de- 
termine whether it would issue the policy, and for these reasons the agents who 
obtained this application were the agents of the appellant, and not the agents of 
appellee. The knowledge of these agents therefore was the knowledge of the appel- 
lant. There is no question in this case of the waiver of the written provisions of the 
policy. It falls within the law of contracts, and where a contract is obtained through 
the false and fraudulent representations of one of the parties, which were relied 
upon by the other party, and but for which false and fraudulent representations no 
contract would have been made, the party thus defrauded may rescind the contract 
upon the discovery of such fraud, or within a reasonable time thereafter. If it was 
agreed by the parties when the contract was executed that Ed. Jones would be 47 
years old at his next birthday, that is conclusive of the truth as to his age. If fraud 
was practiced by appellee, unknown to appellant, and as a result of that fraud his 
age was stated at 47 at his next birthday, and appellant, relying upon the fraudulent 
statements, issued the policy, and did not learn of the fraud until after the death of 
Ed. Jones, it may annul the contract by showing that the insured was more than 50 
years of age at the time the policy was issued. 

The judgment is reversed and remanded for proceedings consistent with this 
opinion. 

Whole Court sitting. 
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INTER-OCEAN CASUALTY CO. v. DUNN. 
(Court of Appeals of Kentucky. March 22, 1927.) 
292 Southwestern Reporter 742. 

1. INSURANCE—PROVISION IN APPLICATION THAT ACCIDENT IN- 
SURANCE SHOULD NOT BE EFFECTIVE UNTIL FIRST MONTHLY 
PAYMENT HAD BEEN MADE HELD ENFORCEABLE. 

’ Stipulation in application for accident insurance that insurance should not come 

into effect until first monthly payment had been made held enforceable as contract of 

parties not contrary to public policy. 
For other cases, see Insurance, Dec. Dig. § 175.) 


2. INSURANCE—APPLICANT’S ORDER ON EMPLOYER TO PAY PREM- 
IUMS, DELIVERED TO INSURANCE COMPANY’S AGENT, HELD 
NOT FIRST PAYMENT REQUIRED TO MAKE INSURANCE EFFEC- 
TIVE, WHERE EMPLOYER HAD NOT ACCEPTED ORDER. 

Delivery by insurance applicant to insurance company’s agent of written order on 
employer for payment of premiums held not first payment required by application to 
be made as condition to taking effect of insurance, where it was not shown order had 
been accepted by employer, it not being inferable that insurance company had elected 
to treat order as payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

Appeal from Circuit Court, Perry County. 

Action by J. N. Dunn against the Inter-Ocean Casualty Company. Judgment for 
plaintiff, and defendant appeals. Reversed and remanded. 

T. E. Moore, Jr., of Hazard, for appellant. 

Duff & Duff and G. A. Eversole, all of Hazard, for appellee. 

McCanoptess, J. In this action to recover upon an accident insurance policy the 
faw and facts were submitted to the court and judgment rendered for plaintiff for the 
sum of $900. The defendant appeals. 

The policy was issued by the West Virginia and Kentucky Insurance Agencies 
of Huntington, W. Va., representing the Inter-Ocean Casualty Company of Cin- 
cinnati, Ohio, in acknowledgment of the receipt of $1 issuing fee and a monthly 
premium of $3.75 and the statements and agreements in the application, a copy of 
which was indorsed on and made a part of the policy contract. The application con- 
tains the following provision: 

“I agree that the insurance applied for shall not come into effect until this ap- 
plication is approved by the company and until the first monthly payment has been 
paid (or charged to me on the books of my employer), and that no claim will be valid 
unless such payment has been made (or charged to me) before disability occurs. If 
approved my policy shall date from 6-24-24 A. D., at 12 o’clock noon, subject to con- 
ditions as to payment of premiums.” 

Simultaneously with the application the applicant executed and delivered to the 
company’s agent a written order on his employer for the payment of premiums, this 
apparently being printed in blank form on the same sheet of paper with the applica- 
tion, both being indorsed on the policy. It reads: ; 

“6-24-24. To Carrs Fork Coal Co. Allock, Ky.: For value received I hereby 
assign to the West Virginia Agency, Huntington, W. Va., agents for the Inter- 
Ocean Casualty Company, $4.75 out of my wages for the current month in payment 
of policy fee and premium on insurance applied for today in said company, the $3.75 
out of each future month’s wages in payment of the monthly premiums necessary to 
keep my insurance in force, which sums you are authorized to pay said agent. I 
agree that this order shall not be canceled until after the first payment has been made 
and only then at the end of any month by ten days’ written notice from me to the 
company or the said agents.” ; : 

The general agent for appellant company was present at the time this applica- 
tion was executed and received it and the written order. It is admitted that the Hun- 
tington office had authority to accept and approve the application and issue the policy, 
and that the above-mentioned agent did this at Huntington, on the 26th of June, 
though it does not appear at what time of the day. Sie ; Mire 

Dunn suffered a broken leg and other serious injuries by accident occurring in 
the mine of the Carrs Fork Coal Company on the 26th of June. For this he gave 
proper notice and otherwise proceeded in accordance with the provisions of the policy, 
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and it is conceded that he is entitled to recover, and that the judgment was proper, 
if the policy was in force at the time of the injury, but it is insisted that the policy 
was not in effect because at that time the first premium had not been paid or charged 
to the applicant on the books of his employer. 

[1-3] The stipulation in the application quoted, supra, is the contract of the 
parties. It is clear and unambiguous, and, as it violates no rule of law or public 
policy, must be given effect; and unless there is evidence showing that the premium 
was paid or charged on the company’s books before the injury, plaintiff cannot re- 
cover. It is not proven that the premium was so charged within that time, nor do the 
facts and circumstances authorize a legal inference of payment. In this respect the 
evidence is fragmentary. Neither of the agents of the coal company has testified. 
There is no proof as to how or when the policy was delivered to the applicant, and no 
evidence as to whether or when the agent of the insurance company presented the 
order to the coal company for acceptance, though it may be inferred that this was 
done from the fact that on the 30th of June the coal company notified the applicant 
that the premium would be charged to him and that it did charge the first premium 
and subsequent premiums to his account after the lst of July. From the conduct of 
the insurance company in approving the application and issuing the policy on June 
26th, in which the payment of premium is acknowledged and the delivery of the policy 
to the applicant, we may surmise that it had in the meantime presented the order to 
the coal company and procured its acceptance, and that it elected to treat this as a pay- 
ment of the premium. But in the absence of evidence we cannot assume that the 
order was so presented to and accepted by the coal company, and, as the applicant could 
have revoked the order at any time before such acceptance without incurring any 
liability thereon, we cannot legally infer from the evidence that the insurance company 
had elected to treat the order as a payment of the premium. 

It follows that the court erred in its finding of fact that payment was made, and 
for this reason the case must be reversed. 

As this is a common-law action, it is reversed and cause remanded for proceed- 
ings in a new trial consistent with this opinion. . 


PROVIDENT LIFE & ACCIDENT INS. CO. v. McWILLIAMS. (No. 26027.) 


(Supreme Court of Mississippi, Division B. Feb. 14, 1927.) 
Suggestion of Error Overruled March 14, 1927. 
112 Southern Reporter 483 
(Syllabus by the Court.) 

INSURANCE—ACT OF INSANE PERSON IS NOT INTENTIONAL, 
WITHIN ACCIDENT POLICY’S PROVISION EXCLUDING INJURY 
FROM INTENTIONAL ACT. 

Provision of accident policy, excluding injury from intentional act, does not 
apply to act of insane person. 
(For other cases, see Insurance, Dec. Dig. § 464.) 
Appeal from Circuit Court, Chickasaw County, Second District; T. E. Pegram, 
udge. 

’ “millon by Mrs. Emma L. McWilliams against the Provident Life & Accident 

Insurance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 
Stovall & Stovall, of Okolona, and Sizer, Chambliss & Sizer, of Chattanooga, 

Tenn., for appellant. 

L. P. Haley and George Bean, Jr., both of Okolona, for appellee. ) 
Hoven, P. J. This case is here on appeal for the second time. See Provident 

Life & Accident Insurance Co. v. Mrs. Emma McWilliams, 107 So. 527. Upon the 

former appeal the judgment of the lower court was reversed, for the reasons given in 

the opinion of the court. The case was tried again, which resulted in a judgment for 
$2,300 in favor of Mrs. McWilliams for the accidental death of her husband, who 

was shot and killed by one Ed Davenport. : : ; , 
The recovery is based upon an accident insurance policy, which provided for in- 

demnity for accidental injuries to Carl McWilliams, husband of the appellee, and, 

among other things, the policy sued on contained the following clause: ; 
“This policy does not cover injuries, fatal or nonfatal, sustained by the insured. 

* * * (4). If said fatal or nonfatal injury resulted from * * * an intentional act of 

the insured or of any other person. ***” . 

In the case before us, the insured, McWilliams, who was serving as a flagman on 
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a passenger train of the Mobile & Ohio Railroad, was shot and killed by Ed. Daven- 
port, a passenger on the train, who became suddenly enraged on account of an imag- 
inary wrong, and proceeded to shoot McWilliams to death. The conductor, Miller, was 
sitting in the negro coach, as was also McWilliams, at the time Davenport entered the 
car through a rear door. Davenport took three steps past McWilliams, and then 
stopped and deliberately aimed at him with a 32-caliber pistol and. shot him down. 
Davenport then turned and shot at Miller two or three times, wounding him once, be- 
fore he could grapple with Davenport in an effort to take the pistol from him. 
Miller, being unable to get the pistol away from Davenport, fled into the passenger 
coach and closed the door behind him, pressing his feet against it to prevent Daven- 
port from entering the car. Seeing that he could not get into the car, Davenport be- 
gan to shoot at Miller through the glass partition of the door, causing Miller to run to 
the rear of the train, which had stopped by this time, and get off, followed by all of 
the passengers, who were frightened. 

Mason, one of the passengers picked up McWilliams,- who was lying in the 
aisle of the car, and, as he did so, Davenport shot McWilliams three times again, and 
this shooting caused Mason to flee for safety. Other shots were fired on the train. 
McWilliams was mortally wounded, and died shortly after he was shot. Davenport 
was found in a seat in the negro coach, shot through the head, from which wound he 
died. = a short while. Davenport, according to the circumstantial evidence, committed 
suicide. 

At the trial the insurance company defended against the payment of the accident 
benefit on the ground that the policy did not cover the death of the insured, because 
of the provision, referred to above, which excluded liability for an injury resulting 
from an intentional act of the insured or of any other person, and that the death 
of McWilliams was due to the intentional shooting by Davenport. 

The plaintiff below contended that the excluding provision in the policy did not 
apply in the case at bar, because the person who intentionally shot the insured was 
insane at the time and not capable of shooting intentionally ; that the intentional shoot- 
ing provided against in the policy meant such shooting or injury as might be inten- 
tionally done by one who was rational at the time, and not by one who was insane, 
and suffering from such impairment of mind as would render him incapable of acting 
intentionally. 

The insurance company also maintained that, regardless of whether the injury 
was inflicted by a sane person, the provision of the injury would apply, because the 
language of the provision clearly provides that any intentional act causing the injury 
will defeat indemnity, for the reason that the language was intended to exclude re- 
covery for an injury caused by any intentional act of any person. 

At the trial below the plaintiff offered an abundance of testimony, both expert and 
non-expert, which tended to show that Davenport was insane, and not capable of acting 
rationally, at the time he killed McWilliams. We have examined this testimony, and, 
while some of the witnesses gave it as their opinion that Davenport was insane, which 
opinion was based on scanty facts, still there was a great deal of competent and con- 
vincing proof that Davenport was not only insane, but violently so, at the time he shot 
and killed McWilliams. 

The jury certainly had enough evidence before it to properly decide that the act 
of Davenport was that of an insane man; and, this being true, the case at bar comes 
clearly within the rule announced in the case of Hutson v. Continental Casualty Co., 
107 So. 520. The judgment of the lower court, therefore, must be upheld, unless the 
other contention of the appellant, that the provision against indemnity included the act 
of an insane person the same as that of any other person. 

On this last proposition, we do not think the contention is sound, because the prin- 
ciple that one must be sane or rational before he can be capable of ‘intentionally com- 
mitting an act is already established as the law in the Hutson Case, supra, and ap- 
plies to the provision in the policy here which attempts to exclude liability for injury 
inflicted intentionally upon the insured. Therefore we hold that the provision in ques- 
tion does not apply unless the intentional act is that of a rational person. 

The decision of the lower court is affirmed. 

Affirmed. 
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RAILWAY MAIL ASS’N v. WEIR. 
(Court of Appeals of Ohio, Lucas County. Feb. 8, 1927.) 
156 Northeastern Reporter 921. 

1, INSURANCE—BENEFIT ASSOCIATION COULD AMEND BY-LAWS 
AFTER INSURED BECAME MEMBER UNDER APPLICATION MADE 
SUBJECT TO BY-LAWS EXISTING OR HEREAFTER ENACTED. 
Where application for membership in fraternal benefit association provided that 

it shall be subject to constitution and by-laws now existing or hereafter enacted, 

association had right to amend its by-laws after insured became a member so as 
to subject insured and beneficiary to amended by-laws. 
(For other cases, see Insurance, Dec. Dig. § 719[1].) 


2. INSURANCE—WHERE HEART TROUBLE EXISTING PRIOR TO 
AUTOMOBILE COLLISION CONTRIBUTED TO DEATH BENE- 
FICIARY COULD NOT RECOVER UNDER POLICY RELIEVING IN- 
SURER WHEN DISEASE CONTRIBUTED TO DEATH 
In action under benefit certificate providing that association shall not be liable 

for death when disease or bodily infirmity is contributing cause of death, and unless 

accident alone resulted in visible external marks of injury on body of insured, evi- 
dence showing that insured was suffering from diseased condition of the aorta, result- 
ing in formation of plaques before automobile accident, and that such diseased con- 
dition was contributing cause of death, of insured, receiving no visible injury from 
collision precluded recovery under policy. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


Action by Nellie F. Weir against the Railway Mail Association. Judgment for 
plaintiff, defendant’s motion for a new trial was overruled, and defendant brings 
error. Reversed and rendered—[By Editorial Staff.] 

R. Taylor and C. K. & S. M. Friedman, all of Toledo, for plaintiff in error. 

Fraser, Hiett, Wall & Effler, of Toledo, for defendant in error. 

Cuxsert, J. The action was started in the court of common pleas of Lucas 
county, wherein Nellie F. Weir was plaintiff and the Railway Mail Association was 
defendant, and grows out of a contract which was entered into by and between the 
Railway Mail Association and Arthur J. Weir, husband of the plaintiff. The case 
was tried to a jury, and judgment rendered for plaintiff. Motion for a new trial was 
duly filed and overruled by the trial court. Proceedings in error are now prosecuted 
here, not only to reverse the judgment of the court below, but to have this court enter 
final judgment in favor of the plaintiff in error. 

The defendant below, plaintiff in error, is a fraternal benefit association, and 
eng Weir, the husband of the plaintiff below, became a member thereof in the 
year 

[1] After he had joined the association, certain amendments to the by-laws of 
the association were regularly adopted, and one of the questions involved in this case 
is whether or not the association had the power to so amend its rules or by-laws as 
to subject a member to the provisions of the rules or by-laws as amended. Before 
becoming a member of the association, the following application was executed by 
the decedent : 

“T hereby apply for a certificate of membership in the beneficiary department 
of the above-named association, to be based upon the following statements of fact, 
which I warrant to be full, complete and true, whether the same be printed or written 
by me or any other person, hereby agreeing that my certificate shall be subject to all 
the conditions therein contained, and the provisions of the constitution and by-laws 
now existing or hereafter enacted.” 

“The contract between a member of a fraternal society and the association con- 
sists of the statutes of the state under which the society is organized, the charter of 
the society, its own code of laws, the application for membership, and the certificate.” 
Sabin v. National Union, 90 Mich. 177, 51 N. W. 202; Modern Woodmen of America 
v. Tevis. 117 F. (C. C. A. 8th Cir.) 369; In re Globe Mutual Benefit Ass’n, 63 Hun, 
263, 17 N. Y. S. 852; Palmer v. Welch, 132 Ill. 141, 23 N. FE. 412; Supreme Lodge, 
Knights of Pythias, v. Knight, 117 Ind. 489, 20 N. E. 479, 3 L. R. A. 409. 

Many other cases might be cited along the same line. 

The contractual relation between the members and the society is determined by 
a consideration of the entire body of laws governing society, and is not limited to 
those existing at the time when the member becomes such, unless rules have placed 
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a limitation upon the power of the society to make any change or amendment there- 
in. Any amendment or change adopted in accordance with the mode provided by the 
society, therefore, is binding upon all members. Lawson v. Hewell, 118 Cal. 613, 
50 P. 763, 49 L. R. A. 400; Norton v. Catholic Order of Foresters, 138 Iowa, 464, 
114 N. W. 893, 24 L. R. A. (N. S.) 1030; Wineland v. Knights of Maccabees of 
World, 148 Mich. 608, 112 N. W. 696. , 

Our own Supreme Court has settled the question in the case of Tisch v. The 
Protected Home Circle, 72 Ohio St. 233, 74 N. E. 188. Hence it follows that the 
plaintiff in error had a right to amend its by-laws after the decedent became a member, 
and that he and his beneficiary would be bound thereby. 

The by-laws of the association provide, among other things, that: 

“There shall be no liability when disease, defect or bodily infirmity is a con- 
tributing cause of death.” 


They further provide that there shall be no liability, unless the accident alone 
resulted in producing visible, external marks of injury or violence suffered by the 
body of the member, nor unless the death or disability resulted wholly from the 
injury. The petition in this case states that the decedent, Arthur J. Weir, became a 
member of the National Association of Railway Postal Clerks, and that, upon his 
application, was issued beneficiary certificate of said association No. 3025, a copy of 
which is attached to the petition; that on August 16, 1924, the said Arthur J. Weir, 
at about 3 o'clock p.m., was driving his automobile on and along Madison avenue in 
the city of Toledo, Ohio, and as he approached the intersection thereof with Michigan 
street, in that city, an automobile owned by non-residents of the city of Toledo, Ohio, 
was so negligently and carelessly operated and driven as to collide violently with the 
rear of the automobile then being driven and operated by the said Arthur J. Weir, 
that, as a result, decedent received an injury which caused his death within five 
hours from the time of said accident. The evidence, however, shows that Mr. Weir 
was not driving his own automobile, but was riding in the rear seat thereof, with 
his daughter doing the driving. The petition further alleges that the name of the 
National Association of Railway Postal Clerks was afterwards changed to Railway 
Mail Association. 


The original certificate issued to the decedent was for the sum of $3,000, but some 
time later, by an amendment to the rules and laws of the association, the amount was 
increased to $4,000. 

The original petition prayed for judgment for $3,000 but at or about the beginning 
of the trial it was amended so as to conform with the amended rules of the association, 
and then asked for judgment for $4,000. 


Plaintiff in error contends that the decedent died, not from an accident, as con- 
templated by the terms of the contract between the decedent and the association, but 
from a disease; that his death did not result alone from bodily injuries through 
“external, violent and accidental means”; that, if the decedent received any accidental 
injury on the date of his death, such injury did not cause or produce the disease, 
which at least contributed to his decease; and that the diseased condition of the 
decedent existed for a long time prior to the date of his death. 


[2] We have carefully examined the record, and must come to the conclusion 
that the death of Mr. Weir did not result alone from bodily injuries through external, 
violent, and accidental means, and that for some time prior to the date of his death 
he had been afflicted with diseases which contributed to his death, if not the sole 
cause of his death. The record discloses that, after the collision on Madison avenue, 
the decedent got out of the car in which he was riding, and had some conversation 
with the driver or occupants of the car in the rear, then re-entered his own car, 
proceeded to the shopping district of the city, did some shopping, and returned to 
his home, and there died at about 9 o'clock in the evening; the accident having 
occurred at about 3 o'clock in the afternoon. Three physicians were called to testify 
in the court below; Dr. Rucker being called on behalf of the plaintiff below, and 
Drs. Ramsey and Neill testifying in behalf of the defendant below. The medical 
testimony in some respects all points one way, and that is to the effect that the 
death of Mr. Weir was due to an embolus in the pulmonary artery, due to a sloughing 
off of a calcified area of atheromatous plaques of the aorta, and the lodging of them 
in the pulmonary artery. Dr. Rucker did not make a microscopic examination of 
the blood clot or embolus, nor did he take any more active part in the autopsy than 
that of a spectator. He did say, however, that in the autopsy several atheromatous 
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plaques were found in Mr. Weir’s aorta, and his testimony as to the cause of death 
was as follows: 

“That this accident, the cause of this death, was due to an embolus in the pul- 
monary artery, due probably to a sloughing off of these little calcified areas of the 
atheromatous plaques of the aorta and lodging in the pulmonary artery. When this 
bit of calcifted plaque lodged there, the blood stream was immediately stopped and 
began to coagulate, and, of course, a clot was formed behind the foreign body, and 
that caused an embolus, a thing which we know as an embolus, which is one of the 
causes of sudden death. To my mind, the embolus may have been caused immediately 
by the sudden shock which this man received in the accident; an increase of blood 
pressure occurring, which rapidly swept this embolus through the circulation into the 
pulmonary artery and lodged there, causing this embolus.” 

And upon cross-examination these questions were asked and answers given: 

“Q. Now, any shock that Mr. Weir may have sustained on the day of his death, 
did they cause those plaques in the aortic arch? A. No. * * * 

5: “Q. And the shock didn’t cause it to form in the aorta, did it? A. No; not to 
orm. 

“Q. And, if there had been no such plaques in the aorta, this shock would not 
have caused his death? A. No, sir. 

“Q. Those plaques could not form in a healthy artery? A. No. 

“Q. So there was a diseased condition? A. Yes. 

“Q. And from your knowledge and experience, about how long would you say that 
those plagues, including the one that caused the embolism, may have existed in the 
aortic arch prior to this death? A. Well, they may have existed 12 to 15 years, 
or they may have existed only a few years, 3 or 4. 

“Q. Or just perhaps just a month or two? A. No; I don’t think that short a 
duration; I think over years. 

“Q. Do they grow very slowly, doctor? A. Yes; they do. * * * 

“Q. Tell us, if you can, what causes them to grow at all? A. Degeneration of 
the intima occurs. * * * 

“Q. Did you observe on the body any marks of external injury at all? A. No; 
Lens F™ 

“Q. Did you see any evidence of ulcerations? A. Yes; there was some ulcera- 
tion, on top of which were these calcified areas. 

“Q. Now, I don’t know if I asked you this question. If I didn’t, I will ask you 
now: Had there been no plaques in the aortic arch that day, such a shock as de- 
scribed by you for Mr. Fraser would not have caused Mr. Weir’s death, would it? 
A Noe, ar; = -* 

“Q. At all events, you are satisfied that Mr. Weir’s death occurred primarily from 
an embolus? A. I think so.” 

The testimony of Dr. Ramsey discloses that he made a microscopic examination 
of the blood clot, and that this blood clot had formed several days before the death 
of Mr. Weir, and, in giving his opinion as to the cause of the death of Mr. Weir, 
Dr. Ramsey stated that this man had a diseased heart in which a clot formed, a 
piece of which broke off, and, getting into the pulmonary circulation, lodged in a 
blood vessel supplying the right lobe, and shut off the circulation of that area suf- 
ficiently to cause this man’s death; that in his opinion the disease of the aorta was a 
factor in Mr. Weir’s condition, but not the cause of the blood clot, for it was not 
possible for the plaque from the aorta to circulate in the systemic circuit through the 
capillaries, through the veins, and ultimately lodge in the pulmonary artery. He also 
testified that the clot had at least formed while the patient was alive, and the organism, 
by that is meant the organization of the fibrin in the clot, indicates that the clots 
must have been formed several days previous to the death. Dr. Neill testified that 
this was an organized blood clot, and one which had existed for longer than a week; 
that he also found a diseased condition of the heart, and numerous blood clots in the 
right ventricle; that he observed the plaques in the aortic arch, caused by a degenera- 
tion in the intima of the blood vessels, and he stated positively that, if one of those 
became detached, it could not finally lodge in the pulmonary artery. Both Dr. Ramsey 
and Dr. Neill testified that the bumping of the automobile in the afternoon had nothing 
to do with the death of Mr. Weir, and all of the medical witnesses agree that death 
was due to an embolus, which embolus was produced by a physical something, whether 
plaque or clot, which came into existence through disease, either of the heart or 
aorta; that this disease and its manifestations in the form of clot or plaques had 
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existed for a considerable time before Mr. Weir’s death; and that without this diseased 
condition Mr. Weir would not have died. In view of this testimony, we are forced 
to the inevitable conclusion that the cause of the death of Mr. Weir was the result 
of the combined effects of the possible shock, giving it the most liberal view, and 
a pre-existing disease. 

Indeed, we find no evidence tending to show that the shock caused the death of 
Mr. Weir. All the evidence tends to show that there was a diseased condition of the 
aorta resulting in the formation of plaques, and that the release of one or more of 
these plaques caused an embolism resulting in death, to which the disease was a con- 
tributing cause, and there was no evidence whatever tending to prove the contrary. 

The record discloses no evidence showing any visible external marks of injury 
upon the body of the decedent. 

The Supreme Court of Ohio in Aétna Life Ins. Co. v. Dorney, 68 Ohio St. 151, 
27 N. E. 254, holds that no recovery could be had on an accident policy where a pre- 
existing disease had contributed to the death. It may be claimed that the Dorney 
Case is in conflict with the case of Rheinheimer v. A*tna Life Ins. Co., 77 Ohio St. 
360, 83 N. E. 491, 15 L. R. A. (N. S.) 245. However, a careful study of the latter 
case will clearly show it to have been distinguished from the Dorney Case, as is the 
instant case distinguishable from the case of United States Casualty Co. v. Thrush, 
21 Ohio App. 129, 152 N. E. 796, decided March 20, 1926, by the Court of Appeals of 
Franklin county. In the case of Western Commercial Travelers, Assn. v. Smith, 
85 F. 401, 40 L. R. A. 653, the United States Circuit Court of Appeals of the Eighth 
District laid down the rule as follows: 

“If the deceased suffered an accident, but at the time he sustained it he was already 
suffering from a disease or bodily infirmity, and if the accident would not have caused 
his death if he had not been affected by the disease or infirmity, but he died because 
the accident aggravated the disease, or the disease aggravated the effects of the acci- 
dent, as in the case of the insured who was subject to such a bodily infirmity that a 
short run, followed by stooping, which would not have injured a healthy man, pro- 
duced apoplexy (Insurance Co. v. Selden, 24 C. C. A. 92, 78 F. 285), the association 
was exempt from liability, because the death was caused partly by disease and partly 
by accident.” 

See, also, Maryland Casualty Co. v. Morrow (C. C. A.) 213 F. 599, 52 L. R. A. 
(N. S.) 1213; Rathman v. New Amsterdam Casualty Co., 186 Mich. 115, 152 N. W. 
983, L. R. A. 1915E, 980, Ann. Cas. 1917C., 459; Penn v. Standard Life & Accidental 
Ins. Co., 158 N. C. 29, 73 S. E. 99, 42 L. R. A. (N. S.) 593; Stanton v. Travelers’ 
Ins. Co., 83 Conn. 708, 78 A. 317, 34 L. R. A. (N. S.) 445; New Amsterdam Casualty 
Co. v. Johnson, Adm’x, 91, Ohio St. 155, 110 N. E. 475, L. R. A. 1916B, 1018. 

In view of the undisputed facts as disclosed by the evidence in this case, the 
judgment of the common pleas court will be reversed, and final judgment entered for 
the plaintiff in error. 

Judgment reversed, and judgment for plaintiff in error. 

Richards and Williams, JJ., concur. 
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AUTOMOBILE 
LEBAS vy. PATRIOTIC ASSUR. CO. 
(Supreme Court of Errors of Connecticut. May 7, 1927.) 
137 Atlantic Reporter 241 


6. TRIAL—INSTRUCTION THAT BELIEF IN EVIDENCE WOULD “PROB- 


ABLY” WARRANT FINDING HELD EQUIVALENT TO AUTHORIZ- 
ING FINDING. 


_ In suit on automobile theft insurance policy, court’s statement to jury that belief 
in evidence “would warrant the jury, probably, in finding proof of claim was filed,” 
held equivalent to authorizing the finding, in view of court’s duty to instruct as to legal 
result of evidence. 

(For other cases, see Trial, Dec. Dig. § 234[3].) 


8. INSURANCE—INSURANCE COMPANY IS ESTOPPED TO DENY FIL- 


ING OF PROOF OF LOSS BECAUSE OF LACK OF OATH, WHERE 
PROOF WAS PREPARED BY ADJUSTER. 


_ Insurance company, whose adjuster prepares a proof of loss for execution by the 
insured, which the insured signs and leaves with the adjuster, is estopped to claim that 
proof was not duly filed because not sworn to. 

(For other cases, see Insurance, Dec. Dig. §558[2].) 


10. APPEAL AND ERROR—INSURANCE COMPANY CANNOT FOR 
FIRST TIME ON APPEAL QUESTION PLAINTIFF’S INSURABLE 
INTEREST. 

In suit on automobile theft insurance policy, insurance company may not contest 
liability for first time in the Supreme Court of Errors, on ground that plaintiff did 
not have insurable interest. 

(For other cases, see Appeal and Error, Dec. Dig. § 173[14].) 


Appeal from Superior Court, Fairfield County; L. P. Waldo Marvin, Judge. 

Action by Bert Lebas against the Patriotic Assurance Company to recover on a 
policy for insurance for theft of an automobile. Judgment on verdict for plaintiff 
after denial of motion to set aside, and defendant appeals. No error. 

Argued before Wheeler, C. J., and Curtis, Maltbie, Haines, and Hinman, JJ. 

Philo, C. Calhoun, of Bridgeport, for appellant. 

James C. Shannon and Henry E. Shannon, both of Bridgeport, for appellee. 

Haines, J. Evidence was offered for the plaintiff that Lebas, on February 20, 
1922, sold an automobile to Frank G. Howe by conditional bill of sale for $2,800; 
that $1,500 was paid at the time, and the balance by thirteen notes of $100 each, with 
interest, the first due March 20, 1922, and the others in successive monthly periods 
thereafter; that the bill of sale provided the title to the car should remain in 
Lebas till all the notes were paid; that February 25, 1922, the defendant issued a policy, 
of insurance to “Frank G. Howe or Bert Lebas, as their interest may appear,” cov- 
ering the theft of this car; that the interest which Lebas then had in the car was the 
title, and the amount of the interest was the total of the unpaid notes with interest; 
that about April 5, 1922, in anticipation of payment of the notes, Lebas indorsed 
twelve of them “Paid April 5, 1922. Bert Lebas,” and the other note, being in the 
hands of a third party as security for a loan, was not indorsed; that the notes were not 
in fact then or thereafte r paid as anticipated; that the car was stolen April 28, 1922, at 
which time it was worth $2,500 to $3,000; that Charles G. Kirby, Incorporated, was 
the duly authorized agent of the defendant to adjust all losses under the policy, and 
was also the agent for fourteen other companies, and had been engaged in that kind 
of work for more than 20 years; that a few days before June 28, 1922, Lebas, at the 
request of Kirby, the agent and representative of Charles G. Kirby, Incororated, and 
in his presence, executed and delivered a proof of loss which had. been prepared for 
him by the Kirby Company; and, further, that an unconditional bill of sale, dated 
July 1, 1922, to which the name of Lebas was attached, and which was put in evi- 
dence by the defendant, was not in fact signed by Lebas. It was conceded that de- 
defendant paid Lebas nothing, under the policy. 

[1] The appeal rests upon five general grounds, all relating to claimed insuffi- 
ciencies and inaccuracies in the charge, touching: (1) Improper remarks of Lebas’ 
counsel before the jury; (2) the proof of loss; (3) the credibility of Howe; (4) the 
insurable interest of Lebas; and (5) the title to the car. The seventh reason of ap- 
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peal claims error in the charge as a whole. We have repeatedly pointed out that an 
assignment in that form is improper, and does not merit consideration by this court. 

[2, 3] Counsel for Lebas referred to Howe in argument as “a low perjurer” 
and “a low scoundrel.” No objection was interposed at the time by counsel for the 
defendant, and no motion was made to declare a mistrial. On the motion then to set 
aside the verdict defendant claimed these statements were improper and unwarranted 
by the evidence, and calculated to unduly excite the prejudice, passion, and bias of 
the jury against the defendant, and thereby to influence the verdict. Such matters 
are to be weighed and decided by the trial court. He has the “means of discerning the 
wiser course, which cannot well be spread upon a record,” and he has a large dis- 
cretion in that regard. “We should hesitate in any case to review his decision, with- 
out strong reason.” Cunningham v. Fair Haven & W. R. Co., 72 Conn. 244, 252, 43 A. 
1047, 1050. We do not discover such reason in this case. It is the general rule, more- 
over, that objection must be madg during the trial so the court may have an oppor- 
tunity to prevent or correct any wrong impression. State v. Laudano, 74 Conn. 638, 
644, 645, 51 A. 860; State v. Washelesky, 81 Conn. 22, 28, 70 A. 62; Hennessy v. Met- 
ropolitan Life Ins. Co., 74 Conn. 699, 710, 52 A. 490; State v. Cabaudo, 83 Conn. 160, 
166, 76 A. 42. 

[4, 5] Counsel further said to the jury that there were good and bad companies, 
and that the latter hire adjusters, to minimize their losses, and these adjusters, by 
trickery and the use of technicalities, try to get the companies out of paying their 
just obligations as cheaply as possible, and added, “That the defendant company fits 
in the latter class of insurance companies; I must leave to you.” This, too, was im- 
proper argument. It was seasonably objected to, and the court at once said he re- 
called no evidence of such practice among insurance companies. Thereafter the court 
apparently felt that no serious harm could have been done to defendant’s case, under 
the circumstances. We cannot hold as a matter of law that the court’s discretion was 
abused. An assertion. of this character, however, without any evidence to support it, 
was improper and indefensible, and merited a rebuke by the court. Such methods 
of argument are not to be sanctioned, but we do not disturb the conclusions of the 
trial court unless it is apparent to us that harm has been done. Worden vy. Gore- 
Meenan Co., 83 Conn. 652, 78 A. 422. 

[6, 7] In referring to the proof of loss which Lebas claimed he had seasonably 
filed, the court recalled to the jury the testimony of Lebas to the effect that he vis- 
ited the defendant’s adjuster, Kirby, and executed a paper prepared and put before him 
for that purpose by Kirby, who claimed it was a proof of loss, and so spoke of it, and 
= him that 60 days more must elapse before the loss could be paid. The court then 
said: 

“* * * Of course, if that story of Mr. Lebas is true, why it would warrant the 
jury, probably, in finding that the proof of claim was duly filed.” 

It was the duty of the court to definitely instruct the jury as to the legal result 
of their findings, and we construe the statement that the jury might “probably” find 
a fact as equivalent to saying that they might find it. Defendant claims error in the 
court’s statement and in the failure of the court to tell the jury that there was no 
evidence that the proof of loss was sworn to by Lebas, and in not calling their atten- 
tion to the terms of the policy requiring the oath. 

The jury had the policy before them as Exhibit A, and the requirement of an 
oath is there plainly stated. 

[8] If they believed the statement of Lebas, as they apparently did, that the 
paper was prepared by the authorized representative of the defendant, and executed at 
his request and in his presence, and that Kirby said it was the proof of loss, they 
were entitled to assume it was properly prepared, and properly executed under the 
agent’s direction, especially when, as appears from the record, no questions was asked 
of Lebas upon the stand as to whether he made oath to it as a necessary part of the 
execution, and no direct evidence upon this point was produced by the defendant. 
Further, the defendant did not request a charge concerning the requirement of the 
policy, that the proof of loss should be sworn to. Under these*circumstances we 
could not hold it error that the court failed to say whether or not there was evidence 
on this point, or to charge that, if the jury found the proof of loss had not been 
sworn to, they must find in favor of the defendant. Not only so, but, if the state- 
ment of Lebas was true, the defendant was estopped to claim the proof of loss was 
not duly filed because not sworn to. 

In Cupo v. Royal Ins. Co., 101 Conn. 586, 126 A. 844, the defendant denied that 
the plaintiff had complied with the requirements of the policy i in rendering a proof of 
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loss “signed and sworn to by the assured” * * * “within sixty days after such loss.” 

The plaintiff testified that a man claiming to act as agent asked him to fill out a 

proof of loss, and, upon plaintiff giving him the necessary facts, this man filled out 
a paper which he said was a proof of loss, and plaintiff signed it and delivered it to 
the agent. Upon the trial, and proper evidence of the fact that this man was an agent 
of the defendant, the question was presented of the effect of the failure of the plain- 
tiff to swear to the paper which he signed. We there said: 

“The plaintiffs, reasonably believing that an authorized agent of the defendant had 
procured from Salvatore [the plaintiff] such a proof of loss as was satisfactory to it, 
rested content under such belief and made no further proof of loss signed and sworn 
to by them within the specified period. The jury found that the claim agent was in 
fact the agent of the defendant, and that the defendant received such proof of loss as 
it required. The fact that its agent did not require Salvatore to swear to the proof 
of loss that it prepared, could not be urged by it in good conscience as a fatal defect in 
such proof of loss. By its conduct as found proved by the jury, it was estopped from 
making such claim. Such conduct creates an estoppel in pais. Such an estoppel can 
be proved without being pleaded.” : 

[9] When the action was begun, Lebas and Howe were joint plaintiffs, and all 
the pleadings were so entitled on both sides. Some time after issue joined, Howe was 
dropped as a plaintiff, and he appeared at the trial as a witness for defendant. One 
of the vital issues of fact was whether Lebas had received payment of the notes from 
Howe, and given the later an unconditional bill of sale; Howe asserting, and Lebas 
denying, these claims upon the stand. Thus the question of credibility was brought 
sharply to the front. 

The plaintiff offered evidence of the conviction of Howe for concealing an auto- 
mobile sold on a conditional bill of sale, and the serving of 60 days in jail as a pen- 
alty; of the divorce obtained from him by Mrs. Howe on the ground of adultery; 
and of his conviction for nonsupport of his children, followed by his escape from the 
state. The defendant made no objection to this evidence, but now for the first time 
attempts to deny its admissibility to affect the credibility of Howe; nor does it ap- 
pear that any motion was made to strike it out, or any request made to charge the 
jury upon the point. If the defendant felt the evidence was improper, it should, by 
appropriate and timely action, have given the trial court an opportunity to pass upon 
the question. The court told the jury Howe’s record could be considered by them in 
making up their minds as to how far his word could be trusted. Under the circum- 
stances, this was permissible. The evidence “came before the jury without objection, 
limitation or criticism, and, consequently, for any and all purposes. * * * Having 
come in without objection, it was available for whatever it was worth upon its face.” 
State v. Segar, 96 Con. 428, 437, 114 A. 389, 393; Poliner v. Fazzino, 105 Conn, 350, 
353, 135 A. 289; 2 Chamberlayne on Evidence, § 2701. 

[10] The defendant now claims Lebas did not have an insurable interest in the 
car, and in any event did not have an unconditional title within the meaning of that 
term as used in the policy. It is too late for the defendant to contest its liability on 
these grounds. These claims are not directly pleaded; they did not appear in the 
issues put before the jury; and the attention of the trial court was not brought to them 
by requests to charge or otherwise. Fidelity & Casualty Co. v. Palmer, 91 Conn. 410, 
418, 99 A. 1052. 

A careful reading of the entire evidence satisfies us we would not be justified 
in finding error in the refusal of the trial court to set aside the verdict. There were 
two vital issues of fact before the jury—whether the notes were paid and the un- 
conditional bill of sale given by Lebas, and whether the latter seasonably executed a 
proper proof of loss. The evidence on these issues was contradictory, but the jury 
found for Lebas upon both of them. It was their right to do so, and upon the record 
before us we cannot say they acted unreasonably. The action of the trial court in de- 
nying the motion to set aside the verdict was not erroneous. 

Some of the testimony was obviously untrue. Without attempting to fix the re- 
sponsibility for this, we may add that the outcome of the case does not appear, in any 
event, to be unjust to the defendant. 

Defendant, by paying $200 to Howe, tacitly admitted a liability caused by theft of 
the car, which was worth $2,500 to $3,000. The amount of the present verdict, added 
to what has already been paid Howe, is nearly $675 less than the apparent minimum 
value of the car. 

There is no error. 
All concur. 
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UNION ASSUR. SOC., a a ENGLAND, v. RENEER. 
oO. ) 
Appellate ane of Indiana, in Banc. May 27, 1927. 
156 Northeastern Reporter 833. 

1. INSURANCE—INSURER LEARNING AFTER LOSS OF BREACH, NEED 
NOT ACT AFFIRMATIVELY OR REPAY PREMIUM BEFORE SUIT, 
WHEN IT MAY PLEAD BREACH AND TENDER PREMIUM BACK. 
Where insurer does not acquire knowledge of breach of condition of policy until 

after loss, it need not take any affirmative action or pay premium back, but, having 

denied liability, it may wait until suit is brought, and then plead breach and tender 
premium back or pay it into court. 
(For other cases, see Insurance §§ 310[1], 392[1].) 


2. INSURANCE—INSURER, NOT HAVING DISCOVERED BREACH OF 
CONDITION UNTIL AFTER LOSS, WAS NOT REQUIRED TO NOTIFY 
INSURED OF INTENTION TO AVOID POLICY. : 
Insurer, not having discovered breach of condition regarding incumbrances until 

after loss, was not required to notify insured that it intended to avoid policy. 
(For other cases, see Insurance, Dec. Dig. § 310[1].) 

a eo IS BOUND TO KNOW OF PROVISIONS OF 
POLICY. 

Insured is bound to know of provisions of his insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 141[4].) 


4, INSURANCE—PROVISIONS AVOIDING POLICY, IF INSURED PROP- 
ERTY BE OR BECOME INCUMBERED, ARE REASONABLE, 
Provisions in insurance policy, making policy void if policy be or become incum- 

bered by chattel mortgage, held reasonable. 

(For other cases, see Insurance, Dec. Dig. §§ 283[(1], 330[1].) 


5. INSURANCE—INSURER’S FAILURE TO INQUIRE REGARDING EX- 
ISTENCE OF CHATTEL MORTGAGE ON INSURED’S PROPERTY 
DID NOT WAIVE PROVISION MAKING POLICY VOID IF PROPERTY 
WAS MORTGAGED. 

Insurer, by failing to make inquiry as to existence of any chattel mortgage on 
property insured, did not waive provision making policy void, if property was in- 
cumbered by chattel mortgage. 

(For other cases, see Insurance, Dec. Dig. § 389[7].) 


6. INSURANCE—ANSWER IN SUIT ON INSURANCE POLICY, PROVID- 
ING THAT POLICY WAS VOID IF PROPERTY IS MORTGAGED, 
THAT EXISTENCE OF MORTGAGE WAS MATERIAL TO RISK, 
THAT THEIR EXISTENCE WAS KNOWN TO INSURED, AND THAT 
HIS FAILURE TO REVEAL SAME AMOUNTED TO CONCEALMENT 
HELD GOOD AGAINST DEMURRER. 

Answer in suit on insurance policy, having provision that policy should be void 
if property was incumbered by chattel mortgage, in effect that existence of chattel 
mortgages on property insured was material to risk, that their existence was known 
to insured, and that his failure to reveal same amounted to concealment of their 
existence, held good as against demurrer. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


7. INSURANCE—THAT MORTGAGES EXISTED ON PROPERTY, AND 
THAT INSURED HAD NO KNOWLEDGE OF THEIR EXISTENCE 
UNTIL AFTER LOSS, CONSTITUTED UNWAIVED BREACH OF 
POLICY SUFFICIENT TO AVOID IT. 

That chattel mortgages existed on property insured, and that insurer had no 
knowledge of their existence until after loss, constituted unwaived breach of policy 
provision that policy should be void in case property were incumbered, which was 
sufficient to avoid it. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 


8 INSURANCE—THAT LIABILITY WAS NOT DENIED ON POLICY 
UNTIL AFTER SUIT WAS COMMENCED AND INSURED HAD IN- 
CURRED COSTS WAS INSUFFICIENT TO CREATE “WAIVER” OF 
BREACHED CONDITION. 
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That insurer did not deny liability on insurance policy on ground that property 
was mortgaged in violation of policy until after suit was commenced and insured had 
incurred costs was insufficient to create waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


Appeal from Probate Court Vanderburgh County; Elmer O. Lockyear, Judge. 

Action by Perry Reneer against the Union Assurance Society, Limited, of London, 
England. From a judgment for plaintiff, defendant appeals. Reversed. 

Slaymaker, Turner, Merrell, Adams & Locke and Lawrence B. Moore, all of 
Indianapolis, for appellant. 

S. L. Vandeveer, of Princeton, for appellee. 

NicuHots, J. Action by appellee against appellant, to recover on a policy of fire 
insurance executed by appellant to appellee. There was a trial by the court, resulting 
in a judgment for appellee, from which this appeal; appellant assigning, with others, 
the errors hereinafter discussed. 

To the complaint in four paragraphs, appellant filed an answer in four para- 
graphs to each paragraph of complaint. Appellee demurred to each paragraph of 
answer, which demurrer was sustained to the second, third, and fifth paragraphs, 
respectively, and overruled to the fourth paragraph. These rulings of the court 
are presented as error. It is averred in the second paragraph of answer that there 
was a breach of the condition or warranty of the policy by which the parties agreed 
that it should be void if the insured property was incumbered, alleging two undis- 
closed chattel mortgages, and that appellant’s knowledge of the breach was not 
acquired until after the loss, that forthwith upon receipt of such knowledge it denied 
liability to appellee, and by the answer appellant avoided the policy for the breach, 
and the premium with interest was paid into court with this paragraph of answer. 

[1] As averred in the second paragraph of answer, it was expressly provided in 
the policy sued on that the entire policy should be void if the subject of insurance 
be personal property and be or become incumbered by a chattel mortgage. It is 
averred that the property was incumbered by two chattel mortgages; that appellant 
did not know of such incumbrance until after the loss was sustained; that imme- 
diately thereupon it denied liability and paid the premium which it had received into 
court along with such paragraph of answer. It is the law that, where an insurer 
does not acquire knowledge of a breach of the conditions of the policy until after 
the loss, it is not required to take any affirmative, action or to pay the premium back 
but, having denied liability may wait until suit is brought against it, and then, as 
was done here, plead the breach, and tender the premium back, or pay it into court. 
Replogle v. American Ins. Co., 132 Ind. 360, 366, 31 N..E. 947; Continental Ins. 
Co. v. Dorman, 125 Ind. 189, 25 N. E. 213; Replogle v. American Ins. Co., 132 Ind. 
360, 31 N. E. 947, supra; Titus v. Glens Falls Ins. Co., 81 N. Y. 410; Goorberg v. 
Western Assurance Co., 150 Cal. 510, 89 P. 130, 10 L. L. R. (N. S.) 876, 119 Am. 
St. Rep. 246, 11 Ann. Cas. 801. 


[2] Appellee’s confusion grows out of its effort to treat appellant’s action as an 
attempted recission of the policy; but appellant does not seek to rescind the policy, 
but, standing on its terms, it contends that there is no liability thereunder because of 
appellee’s breach. Were appellant seeking to rescind appellee might well contend 
that there was a waiver of forfeiture because appellant had not promptly tendered 
back the premium after discovering the breach. Not having discovered the breach 
until after the loss, appellant was not even required to notify appellee that it intended 
to avoid the policy. Replogle v. American Ins. Co., supra; Titus v. Glens Falls Ins. 
Co., supra; Queen Ins. Co. v. Young, 86 Ala. 424, 5 So. 116, 11 Am. St. Rep. 51. 

[3, 4] We do not understand that appellee contends that he did not know of 
the provision of his policy as to incumbrances, but, even if he did so contend, such 
want of knowledge of the provisions of his policy would be unavailing to him. He 
is bound to know of the provisions of his policy. Blunt v. Fidelity, etc., Co., 145 
Cal. 268, 78 P. 729, 67 L. R. A. 793, 104 Am. St. Rep. 34; Bostwick v. Mutual, 
etc., Co., 116 Wis, 392, 89 N. W. 538, 92 N. W. 246, 67 L. R. A. 705. He knew, 
then, of the provisions of his policy as to chattel mortgages, or should have known, 
and he knew, of course, that his property was incumbered with two chattel mort- 
gages in violation of the terms of the policy. It is well settled that such provisions 
in insurance policies are reasonable. Phoenix Ins. Co. v. Overman, 21 Ind. App. 
516, 52 N. E. 771; Milwaukee Mechanics’ Ins. Co. v. Niewedde, 12 Ind. App. 145, 
39 N. E. 757; Bowlus v. Ins. Co., 133 Ind. 106, 32 N. E. 319, 20 L. R. A. 400; Insur- 
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ance Co. v. Vanlue, 126 Ind. 410, 26 N. E. 119, 10 L. R. A. 843; Insurance Co. v. 
Kyle, 124 Ind. 132, 24 N. E. 727, 9 L. R. A. 81, 19 Amm. St. Rep. 77; Geiss v. Ins. 
Co., 123 Ind. 172, 24 N. E. 99, 18 Am. St. Rep. 324. 

In the Phcenix Insurance Co. Case, the policy contained a provision similar to 
the one here involved, and the court, after setting out the provision, said that “it is 
well settled that an insurance company may insert in its policy the above provision, 
and enforce them against a policyholder,” citing Milwaukee, etc., Ins. Co. v. Niewedde, 
12 Ind. App. 145, 39 N. E. 757. 

[5] Appellee argues that, because of. appellant’s failure to make inquiry as to 
the existence of any chattel mortgage, it therefore waived the provision, but we 
do not so understand the law. Had the policy provided generally that it should be 
void for failure to disclose facts material to the risk, there would be merit in the 
contention. Appellant would have been required to inquire concerning facts which it 
deemed material, but the policy in suit expressly provided that it shall be void if a 
specific fact exists, if the property be or become incumbered by a chattel mortgage. 
By such provision appellee was fully informed that appellant deemed such an incum- 
brance material to the risk. 

(6, 7] It was the theory of the fifth paragraph of answer that the existence of 
the chattel mortgages on the property insured was material to the risk, that their 
existence was known to appellee, and that his failure to reveal the same amounted to 
a concealment of their existence. While we hold that the paragraph was good as 
against appellee’s demurrer, it seems to us that the question of concealment can make 
but little difference, under the circumstances of this case as disclosed in the second 
paragraph of answer. Whether appellee concealed the fact of the existence of the 
mortgages or not, they were there, and appellant had no knowledge of their existence 
until after the loss. This constituted an unwaived breach of the policy which was 
sufficient to avoid it. 

The second paragraph of reply to the fourth paragraph of answer avers that 
appellant knew of the existence of the mortgages within two days after the fire, 
that liability was not denied until after suit was commenced, and appellee had incurred 
costs, and that the delay was unreasonable. 

But, as stated above, the mere silence of appellant after notice of the loss 
will not constitute a waiver of the condition as to the existence of a chattel mortgage. 
And the fact that appellant had incurred costs is insufficient to create a waiver or 
estoppel. Hughes v. New York Life Insurance Co., ~ Wash 1, 72 P. 452, 454; 
Barnett v. Kemp, 258 Mo. 139, 167 S. W. 546, 52 L. R. A. (N. S.) 1185; Jamison v. 
Auxier, 145 Iowa, 654, 124 N. W. 606. 

The court erred in sustaining appellee’s demurrers to appellant’s respective para- 
nee of answer and to overruling appellant’s Gemutrer. to appellee’s second paragraph 
of reply 

For these errors the judgment is reversed. 

Dausman, J., absent. 


SMITH et at. v. UNITED WAREHOUSE CO. (No. 27356.) 
Supreme Court of Kansas, May 7, 1927. 
255 Pacific fog aay 1115 
(Syllabus b a8 the Court.) 


1. INSURANCE—INSURANCE COMPANY, PAYING OWNERS FOR DE- 
PRECIATION OF AUTOMOBILE WHILE STOLEN, PROPERLY SUED 
WAREHOUSEMAN, FROM WHICH IT WAS STOLEN, IN NAME OF 
INSURED. 

An automobile was stolen from a warehouse in which it was stored, and when 
returned to the owner was greatly depreciated in value. The owner was insured 
against theft, and the insurance company discharged its liability to the owner by pay- 
ment of a sum less than the total amount of damages the owner had sustained. Held, 
an action against the warehouseman for the benefit of the insurance company was 
properly brought in the name of the insured. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


3. INSURANCE—LIMITING RECOVERY AGAINST WAREHOUSEMAN, 
FROM WHICH AUTOMOBILE WAS STOLEN, TO AMOUNT OF IN- 
SURANCE MONEY, HELD NOT ERROR. 

The proceedings considered, and held, the court is unable to declare that an in- 
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struction to the jury, limiting amount of recovery by plaintiffs to the amount of the in- 
surance money, was erroneous. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from District Court, Sedgwick County; Thornton W. Sargent, Judge. 

Action by C. C. Smith and another, copartners as the Smith-Dyson Motor Com- 
pany, against the United Warehouse Company. From a judgment for plaintiffs, de- 
fendant appeals. Affirmed. 

C. A. Matson and I. H. Stearns, both of Wichita, for appellant. 

: L. A. Hasty, Robert R. Hasty, and George E. Hasty, all of Wichita, for ap- 
pellees. 

Burcu, J. The action was one for damages against the warehouseman for injury 
to a stored automobile, which was stolen from the warehouse and afterwards recov- 
ered. Plaintiffs prevailed and defendant appeals. 

[1] When stored the automobile was worth $2,725, and when recovered by the 
owners it was worth $1,000. The owners carried theft insurance, and the insurance 
company paid them $1,060. The owners sued the warehouse company for the differ- 
ence between the value of the automobile when stored and when returned, plus ex- 
penses incurred in recovering it. The proved damages: were $1,826.30. One of the 
plaintiffs, F. A. Dyson, who personally conducted the business of storing the auto- 
mobile and of settling with the insurance company, testified as if he were the firm. 
He said he assented to the bringing of suit in his name, but did not employ the at- 
torneys, and had no interest in the outcome of the case. At the trial, some kind of a 
subrogation agreement between plaintiffs and the insurance company was introduced 
in evidence. The court referred to it as an assignment of plaintiffs’ claim for loss to 
the insurance company. The court instructed the jury that, if a verdict were re- 
turned for plaintiffs, it would be for benefit of the insurance company, and the 
amount of recovery should be $1,060. The verdict was for that amount. 

Defendant is aggrieved because plaintiffs sued without mentioning the insurance 
policy or-the subrogation agreement in the petition, and because the action was com- 
menced and prosecuted as it was, defendant finds much fault with the result. De- 
fendant was a wrongdoer, the damages occasioned by its conduct exceeded the 
amount of insurance, and it was liable for the entire loss. In such cases the law re- 
quires that the suit be brought by the insured, and the requirement is made for the 
benefit and protection of the wrongdoer. The subject is presented as clearly as the court 
is able to present it in the opinion in the case of Grain Dealers’ Nat. Mut. Fire Ins. 
Co. v. Railway Co., 98 Kan. 344, 157 P. 1187, which quoted from the opinion in Rail- 
road Co. v. Home Ins. Co., 59 Kan. 432, 53 P. 459, and cited the opinion in the case 
of Shawnee Fire Ins. Co. v. Cosgrove, 85 Kan. 296, 116 P. 819, 41 L. R. A. (N. S.) 
719. In this instance, application of the rule produced this result: Defendant’s entire 
liability is adjudicated, plaintiffs recover an amount equal to the insurance money for 
the benefit of the insurance company, and defendant is not exposed to further litiga- 
tion. 

Defendant pleaded there was an insurance policy, and undertook to show it had an 
interest in the insurance by virtue of a loss payable provision attached to the policy. 
The jury found specially no such provision existed, and the finding is sustained by 
evidence. 

[2] While complaining that the subrogation agreement was not pleaded, de- 
fendant complains the agreement was introduced in evidence. The agreement was 
of no importance. Without it the insurance company was privileged to recover in 
plaintiff’s name, by way of subrogation, the amount paid to discharge its liability to 
the insurer, and under the agreement, whatever its terms, the insurance company 
could recover no more. The agreement got into the case, and if, as the court seemed 
to think, it contributed to preclude plaintiffs from recovering the amount of damages 
proved above the amount of the insurance money, then bringing the agreement into 
the case was a distinct benefit to defendant. 

The automobile was stolen from the fifth floor of the warehouse, and the burden 
rested on defendant to show the theft could not have been avoided by exercise of due 

care. While the warehouse was a model warehouse, the jury was not satisfied with the 
testimony of defendant’s witnesses relating to distribution and accounting for keys. 
The testimony was oral, its credibility and weight were matters for the jury, who saw 
and heard the witnesses, and this court cannot determine from the record what 
should be regarded as proved. 
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[3] Other matters discussed in defendant’s brief do not require comment. 
Plaintiffs assign error because the court gave the instruction referred to, limiting re- 
covery to the amount of the insurance money. As indicated, the witness Dyson spoke 
for plaintiffs. It was their privilege, if they so desired, to waive damages for their 
loss above the amount paid by the insurance company, and this court is not able to 
declare as a matter of law that they did not do so. 

The judgment of the district court is affirmed. 


HARTFORD FIRE INS. CO. v. KNIGHT. No. 26089.) 
(Supreme Court of Mississippi. April 18, 1927.) 
111 Southern Reporter 748 
(Syllabus by the Court.) 

1. INSURANCE—INSURED’S FAILURE TO COMPLY WITH LAW RE- 
QUIRING WRITTEN MEMORANDUM ON SALE OF AUTOMOBILE 
HELD NOT TO DEFEAT RECOVERY UNDER POLICY REQUIRING 
UNCONDITIONAL OWNERSHIP (LAWS 1920, c. 222, § 2). ‘ 
Failure of insured to comply with Laws of 1920, c. 222, § 2, requiring written 

memorandum on sale of automobile with address of seller and person to whom seller 

purchased, held not sufficient to defeat recovery under policy providing that interest of 
insured must be that of unconditional and sole ownership, since failure to comply with 
such statute did not affect the validity of contract of sale, and purchaser by virtue 
thereof became the sole and unconditional owner of automobile. 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 


2. CONTRACTS—CONTRACT IN VIOLATION OF STATUTE IS NOT 
VOID IF IT APPEARS THAT LEGISLATURE IN PROHIBITING IT 
DID NOT SO INTEND. 

A contract made in violation of a statute is not void if it appears from the 
statute prohibiting the making of it that the Legislature did not so intend. 
(For other cases, see Contracts, Dec.: Dig. § 105.) ; 


3. CONTRACTS—CONTRACT IN CONTRAVENTION OF STATUTE, CON 
ae NOTHING FROM WHICH CONTRARY CAN BE INFERRED, 
When a statute is silent and contains nothing from which the contrary can be 

properly inferred, a contract in contravention therewith is void; but in determining 

whether contrary can be properly inferred, courts will look to language of statute, sub- 
ject-matter, and purpose sought to be accomplished in its enactment. 

(For other cases, see Contracts, Dec. Dig. § 105.) 

In Banc. 

Appeal from Circuit Court, Covington County; W. L. Cranford, Judge. 

Action by Curtis C. Knight against the Hartford Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

See, also, 142 Miss. 382, 107 So. 526. 

R. L. McLaurin, of Vicksburg, and T. J. Wills, of Hattiesburg, for appellant. 

E. L. Dent, of Collins, and E. O. Sykes, of Jackson, for appellee. 

SmitH, C. J. The appellee sued the appellant on a fire insurance policy issued 
to him by the appellant on an automobile, which was destroyed by fire, and, from a 
judgment in favor of the appellee, the appellant has brought the case to this court. 

{1] The policy provides that it shall be void “if the interest of the assured in the 
subject of this insurance be other than unconditional and sole ownership.” Chapter 
222, § 2, Laws, of 1920, provides: 

“Tt shall be unlawful for any person, firm, or corporation to sell, purchase or own 
any automobile unless the seller shall furnish to and the buyer shall take and reserve, 
a written memorandum, signed by the seller, showing the make and model, motor num- 
ber and other identifying marks thereof, the address of the seller, the name and 
address of the person from whom the seller purchased, which memorandum shall also. 
be signed by two well known persons ‘as witnesses whose address and occupation shall 
be shown, which memorandum may be in the following form,” etc. 

The penalty for violating this statute is a fine or imprisonment, or both. 

This statute was not complied with when the appellee purchased the automobile, 
and one of the appellant’s contentions in the court below was, and the one here is, 
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that because of the violation of this statute the sale of the automobile was void, and, 
consequently, the appellee did not become the sole and unconditional owner thereof. 
If the contract by which the appellee purchased the automobile should be held void 
because the formalities required therefor by the statute were not complied with, never- 
theless, since the possession of the automobile was delivered to him by the seller, he 
became thereby, for all practical purposes, the owner of the automobile. Foster v. 
Wooten, 67 Miss. 540, 7 So. 501; 23 R. C. L. 1323. 

[2, 3] But it is not necessary for us to rest our decision on this ground, for the 
contract by which the automobile was purchased was not void. The rule that a con- 
tract made in violation of a statute is void is not absolute, for such a contract is, of 
course, not void if it appears from the statute prohibiting the making of it that the 
Legislature did not so intend. It is true that “when the statute is silent, and con- 
tains nothing from which the contrary can be properly inferred, a contract in con- 
travention of it is void.” Harris v. Runnels, 12 How. 79, 13 L. Ed. 901. But in de- 
termining whether “the contrary can be properly inferred,” “the courts will look to 
the language of the statute, the subject-matter of it, the wrong or evil which it seeks 
to remedy or prevent, and the purpose sought to be accomplished in its enactment, and 
if from all these it is manifest that it was not intended to imply a prohibition or to 
render the prohibited act void, the courts will so hold and will construe the statute 
accordingly.” 13 C. J. 422; vol. 3, Williston on Contracts, § 1764; 2 Elliott’s Con- 
tracts, § 668; Young v. Insurance Co., 91 Miss. 710, 45 So. 706; Huddleston v. Mc- 
Millan, 112 Miss. 168, 72 So. 892; Simmons v. Calloway, 138 Miss. 669, 103 So. 350. 

The purpose which the Legislature sought to accomplish by enacting this statute 
was not to prohibit the selling of automobiles or the making of contracts therefor, but 
as declared in its title, was “to facilitate detection and prevent theft of motor vehicles.” 
The statute does not provide merely that it shall be unlawful to sell or purchase an 
auomobile unless the required formalities, are complied with, but also provides that it 
shall be unlawful to own an automobile unless the formalities required in the purchase 
thereof have been complied with. The statute, therefore, expressly recognizes owner- 
ship of an automobile in a person who has purchased it without complying with the 
statutory formalities in so doing, thereby recognizing the efficacy of the contract of 
sale to transfer ownership, which recognition carries with it, ex necessitate, the recog- 
nition of the validity of the contract by which the ownership was transferred. Com- 
pare the statute here under consideration with these under consideration in Charles 
E. Miller v. Col. Underwear Writers’ Fire Insurance Co., 117 Kan. 240, 230 P. 1030, 38 
A. L. R. 1113; Connecticut Fire Insurance Co. v. Cox, 306 Mo. 537, 268 S. W. 87, 37 A. 
L. R. 1456; Hammond Motor Co. v. Warren, 113 Kan. 44, 213 P. 810; Morris v. 
Firemen’s Insurance Co. of N. J., 121 Kan. 482, 247 P. 852; Ohio Farmers’ Insurance 
Co. v. Todino, III Ohio St. 274, 145 N. E. 25, 38 A. L. R. 1118; and Hennessy v. 
Automobile Owners’ Insurance Association (Tex.'Com. App.) 282 S. W. 791, 46 A. 
L. R. 521. The contract by which the appellee purchased the automobile was valid, 


and he became by virtue thereof the sole and unconditional owner of the automobile. 
Affirmed. 


LINDSETH v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
SAME v. ST. PAUL FIRE & MARINE INS. CO 
(Nos. 5122, 5123.) 
(Supreme Court of North Dakota. May 7, 1927.) 
213 Northwestern Reporter 961 
(Syllabus by the Court.) 

1. INSURANCE—STIPULATION OF AUTOMOBILE a POLICY 

AGAINST ADDITIONAL INSURANCE MAY BE WAIVE 

The stipulation of au automobile insurance policy against viditional insurance 
may be waived 
(For other cases, see Insurance, Dec. Dig. § 372.) 


2. INSURANCE—IN ACTIONS ON AUTOMOBILE INSURANCE POLICIES, 
CONFLICTING EVIDENCE AS TO’ WAIVER OF STIPULATION 
AGAINST ADDITIONAL INSURANCE HELD TO SUPPORT FINDING 
AND JUDGMENT FOR PLANTIFF. 

For reasons stated in the opinion, it appearing that the evidence is in dispute as to 
the facts relied upon to establish waiver, the trial court having held that the evidence 
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preponderated in favor of the plaintiff’s version of the transaction, it is held that the 
finding was correct. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from District Court, Cass County; A. T. Cole, Judge. 

Separate actions by Adolph Lindseth against the National Fire Insurance Com- 
pany of Hartford, Conn., and against the St. Paul Fire & Marine Insurance Company, 
consolidated and tried together. From separate judgments for plaintiff, defendants 
appeal. Appeals considered together. Judgments affirmed. 

Lawrence, Murphy & Nilles, of Fargo, for appellant. 

Lemke & Weaver, of Fargo, for respondent. 

Per CurtaAM. Two actions on insurance policies covering an automobile were 
by stipulation consolidated and tried together. Separate judgments were entered in the 
trial court against the two defendants in favor of the plaintiff. Both defendants 
have appealed, and the appeals are submitted on one brief. The cases were tried to 
the court without a jury. It is the contention of the defendants and appellants that 
the provisions in each policy stipulating against additional insurance are fatal to the 
plaintiff’s recovery. Plaintiff and respondent, among other contentions, urges that, 
even though the stipulations in the policies against additional insurance would have 
the effect of voiding the policy in each case, the defendants have waived the benefit of 
the stipulations. 

[1] There is no evidence of any fraud. The plaintiff never went to school in 
this country and reads English very poorly. There is nothing in the application which 
he signed, nor in the application which the insurance agent filled out, containing any 
information with reference to the existence of other insurance, nor does it appear 
that any such inquiry was made by the agent. The policy of the defendant St. Paul 
Fire & Marine Insurance Company was first issued, and there is evidence that at the 
time is was applied for the local agent suggested to the plaintiff that his company 
would not insure the car for more than $300, and that he could apply for additional 
insurance in another company if he desired additional insurance. There is also evi- 
dence that, when the plaintiff applied for the second policy in the National Fire In- 
surance Company, he informed the agent that he had other insurance to the extent of 
$300. The stipulation is contained in each case in a printed portion of the policy, 
which was not read by the plaintiff, and it is elementary that such a stipulation can be 
waived. 

{2] While the trial judge based his decision on other grounds, he expressed the 
view in the findings of fact that the evidence on the question of waiver preponder- 
ated in favor of plaintiff’s version, and an examination and consideration of the evi- 
dence leads up to the conclusion that this view of the trial court was correct. 

The judgments appealed from are affirmed. 


INDEMNITY EXCHANGE OF AMERICA v. SECURITY MUT. 
CASUALTY CO. 
(Supreme Court of Pennsylvania. May 9, 1927.) 
: 137 Atlantic Reporter 598. 

1. INSURANCE—REINSURANCE CONTRACT HELD NOT TO COVER AC- 
CIDENTS COVERED BY POLICIES ISSUED BEFORE REINSURANCE. 
Automobile liability reinsurance contract and amendments, applicable to losses for 

which insured would become liable on policies and agreements issued by it during 

term, held not to apply to accident so occurring, but covered by policies issued before 
reinsurance. 
(For other cases, see Insurance, Dec: Dig. § 683.) 


2. INSURANCE—COURTS WOULD NOT MAKE NEW CONTRACT FOR 
INSURANCE COMPANY AND REINSURER BECAUSE EXISTING 
CONTRACT MAY HAVE BEEN INEQUITABLE. 


Courts would not make new contract between insurance company and reinsurer 
even though existing contract may have been inequitable. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Jud Appeal from Court of Common Pleas, Philadelphia County; W. C. Ferguson, 
udge. 


Action by the Indemnity Exchange of America by the American Indemnity 
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Corporation, Attorney in Fact, against Security Mutual Casualty Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Sadler, and 
Schaffer, JJ. 

Morton Z. Paul, of Philadelphia, for appellan 

Edward W. Feli and Henry Spalding, both - Philadelphia, for appellee. 


Stimpson, J. [1] Plaintiff is engaged in the business of insuring owners of auto- 
mobiles from liability growing out of the operation of their cars. Desiring to par- 
tially reinsure its risks, it entered into a contract of reinsurance with defendant, which 
provided that the liability of the latter should extend from April 1, 1924, to March 
31, 1925, and should cover all losses for which plaintiff became liable, ‘ ‘in excess of 
$5,000 as respects one person, and $100,000 as respects one accident, * * * on all 
policies, renewals, binders, endorsements, or agreements issued” by plaintiff during that 
year. 

In this suit, plaintiff seeks to recover the excess loss on two policies issued before 
April 1, 1924, because of the accidents occurred after that date. The court below held 
that defendant was not liable therefor, and plaintiff’s counsel frankly admits this is so, 
unless two amendments to the contract made long after it went into effect extended 
defendant's liability sufficiently to cover these accidents. 

The first of the amendments specifies : 


“It is hereby understood and agreed that, for the purposes of the reinsurance 
* * * the net annual premiums * * * shall be determined by taking the unearned 
premiums of [plaintiff] as of the inception date of this contract, add thereto the pre- 
miums written during the term of the contract, less cancellations ‘and return premiums, 
and, from the total of these two sums, deduct the unearned premium reserve in force 
at the expiration or termination of this contract, and the premium rate shall be applied 
to the net result of this calculation. The effective date of this indorsement shall be 
April 1, 1924.” 

It will be noticed that nothing therein set forth expresses an intention to extend 
the reinsurance to policies issued before April 1, 1924. 

The second of those amendments directs that a portion of section 16 of the orig- 
inal agreement be eliminated, and other provisions substituted therefor, so as to make 
the section read as follows: 


“This contract shall take effect at and from 12:00 a. m, April 1, 1924, and shall 
remain in full force and effect until canceled by either party giving ninet days notice 
in writing to the other, stating when thereafter cancellation shall be effective. It is 
understood and agreed ‘that on the expiration or termination of the contract to which 
this endorsement is attached, and of which it forms : part, that the liability of the 
reinsurer on all policies written during the currenc the reinsurance shall imme- 
diately terminate and the reinsurer shall be relieve a all further liability for loss, 
except such loss as may arise out of events occurring during the currency of the rein- 
surance. The insurer may, however, cancel this contract absolutely, on five days 
notice for non-payment of premiums due.” 

The italicized words are those substituted by the amendment. 


It is clear here, also, that this amendment does not make defendant liable’ for 
losses under policies written prior to April 1, 1924, even if we ignore the fact that 
the section was primarily intended to apply to a cancellation of the contract, which 
never occurred. If the language used had been limited to a statement that the rein- 
surer should be liable for such loss as might arise out of events occurring during the 
currency of the reinsurance, plaintiff’s contention could be sustained. This is not said, 
however ; but only that the liability of defendant on the expiration or termination of 
the contract shall end even as to the * ‘policies written during the currency of the rein- 
surance,” except for such loss as “may arise out of events occurring during the cur- 
rency of the insurance,” thereby simply providing that liability, as to policies written 
during the currency of the reinsurance, should continue even though the contract had 
expired or terminated, if the events resulting in the loss occurred before such expira- 
tion or termination, and only in that case. As already stated, the two policies referred 
to were written before the currency of the reinsurance. 

{2] It 7 be, as appellant claims, that the contract is an inequitable one, but this 
would not justify the courts in making a new one for the parties (Shafer v. Sense- 
man, 125 Pa. 310, 17 A. 350), as, in effect, appellant here asks us to do. 

The judgment of the court below is affirmed. 





Cas. ] Rosensweig v. Whitney 


CASUALTY 


ROSENSWEIG v. WHITNEY et al. 
Supreme Court, Appellate Division, First Department. May 13, 1927. 
222 New York Supplement 87. 

1. INSURANCE—CENTRAL BUREAU, CREATED AS UNINCORPORATED 
ASSOCIATION WITHIN RATING ORGANIZATION, FOR CLEARING 
EARNED PREMIUMS, HELD “RATING ORGANIZATION” (INSUR- 
ANCE LAW, § 141, SUBD. 6). 

A central bureau for clearing earned premiums under “not taken” and canceled 
casualty policies and binders, created within a rating organization of underwritters, 
though organized ostensibly as an independent unincorporated association, held a 
“rating organization,” within Insurance Law, § 141, subd. 6, being either an integral 
part of the rate-making organization or its mere agent to carry on some of its claimed 
purposes. 

(For other cases, see Insurance, Dec. Dig. § 14.) 


2. INSURANCE—RATING ORGANIZATIONS MAY NOT IMPOSE SUB- 
STANTIVE OBLIGATIONS OR PENALTIES ON THEORY THAT 
THEY MIGHT INDIRECTLY AFFECT INSURANCE RATES (INSUR- 
ANCE LAW, § 141). 

Under Insurance Law, § 141, rating organizations, consisting of a combination 
of insurance companies for purpose of suggesting, approving, or making rates to be 
used by more than one underwriter, are not authorized to impose, by rules, substantive 
obligations or penalties on the community or on brokers, on the theory that they 
might indirectly affect rates of insurance. 

(For other cases, see Insurance, Dec. Dig. § 14.) 


3. INSURANCE—RATING ORGANIZATION, MAKING BROKERS RESPON- 
SIBLE FOR PAYMENT OF EARNED PREMIUMS UNLESS APPLI- 
CANT’S WRITTEN AUTHORITY IS SHOWN, HELD NOT A “RULE,” 
AND IS UNREASONABLE (INSURANCE LAW, §8§ 141, 143). 

So-called “rule” of insurance rating organization, requiring broker to be “respon- 
sible’ for the payment of earned premiums from effective date of insurance under 
“not taken” and canceled policies and binders, unless the order for insurance is signed 
by appellant or accompanied by his written authority with certain other exceptions, 
held not a “rule” authorized to be adopted by such organizations, under Insurance 
‘ Law, § 141, and is unreasonable, and if its purpose be to punish or penalize insolvent 
brokers making a practice of effecting insurance without due authorization, remedy 
is by application to insurance superintendent for disciplinary action under section 143. 

(For other cases, see Insurance, Dec. Dig. § 14.) 


4. INSURANCE—RATING ORGANIZATION’S REQUIREMENT THAT 
BROKERS COMPLY WITH CERTAIN CONDITION BEFORE ACCEPT- 
ING INSURANCE IS EQUIVALENT TO “REFUSING TO DO BUSI- 
NESS WITH THEM” (INSURANCE LAW, § 141, SUBD. 6). 

“Rule” of casualty insurance rating organization, requiring insurance brokers 
to comply with certain condition before their orders for insurance will be accepted, 
is equivalent to “refusing to do business with them,” within Insurance Law, § 141, 
subd. 6, prohibiting such rating organization from refusing to do business with, or 
from prohibiting or preventing payment of commissions to, licensed insurance brokers, 
except for such broker’s refusal to adhere to reasonable rules of organization. 

(For other cases, see Insurance, Dec. Dig. § 14.) 


5. INSURANCE—REQUIREMENT OF RATING ORGANIZATION THAT 
BROKERS MAKE REPRESENTATIONS IN APPLICATION AS TO 
THEIR OWN KNOWLEDGE AS TO APPLICANT’S OTHER INSUR- 
ANCE AND PREVIOUS LOSSES HELD UNREASONABLE AND UN- 
AUTHORIZED (INSURANCE LAW, § 141, SUBD. 6). 

Requirement of casualty insurance rating organization that brokers in applying 
for insurance, and as a prerequisite to issuing policy, shall make representations as 
to their own knowledge as to other insurance held by principal and previous losses 
sustained, etc., held unreasonable, as involving broker in undefined and unlimited 
liability without his consent, and is not authorized by Insurance Law, § 141, subd. 6. 


(For other cases, see Insurance, Dec. Dig. § 14.) 
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6. INSURANCE—STATUTE HELD TO PROHIBIT RATING ASSOCIA- 
TIONS FROM REFUSING TO DO BUSINESS WITH BROKERS FOR 
ANY REASON, EXCEPT REFUSAL TO ADHERE TO REASONABLE 
RULES (INSURANCE LAW, § 141, SUBD. 6). 

Insurance Law, § 141, subd. 6, prohibiting rating organizations from refusing to 
do business with, or prohibiting or preventing payment of commissions to, licensed 
or authorized insurance brokers, except for such brokers’ refusal to adhere to reason- 
able rules of rating organization, forbids rating associations from refusing to do 
business with broker for any reason whatsoever, except for broker’s refusal to adhere 
to reasonable rules of organization. 

(For other cases, see Insurance, Dec. Dig. § 14.) 

Appeal from Special Term. 

Action by Charles S. Rosensweig, transacting business as Stephens & Co., against 
Albert H. Whitney, individually and as manager of Ceneral Bureau for Clearing 
Earned Premiums under Not Taken and Canceled Casualty Policies and Binders, an 
unincorporated association having over seven members, and another. From an order 
granting plaintiff’s application for a temporary injunction, defendants appeal. Order 
affirmed on the opinion of Bijur, J., at Special Term. 

The following is the opinion of Bijur, J., at Special Term: 


This is an application for a temporary injunction. Plaintiff is an insurance 
broker; defendant is the “central bureau for clearing earned premiums under not 
taken and canceled casualty policies and binders,” an unincorporated association. The 
prayer of the complaint is in substance that defendant be injoined from making 
effective a plan relating to applications for casualty insurance, to which I shall pres- 
ently advert. Section 141 of the Insurance Law, as in effect May 21, 1923, permits 
insurance corporations to combine for the purpose of establishing rate-making asso- 
ciations, or rating organizations, as they are alternatively denominated, for the pur- 
pose of “suggesting, approving, or making rates to be used by more than one under- 
writer for insurances.” An organization of this kind was formed in November, 
1921, under the title of National Bureau of Casualty and Surety Underwriters. At 
intervals until August, 1926, its members or governing body discussed the problem 
presented by what is known as “free insurance” resulting from the return, after one 
or two months from the date of their issurance, of policies as “not taken.” A plan 
was evolved which resulted in the organization of the defendant (which I shall call 
the Central Bureau). 

I cannot find among the papers submitted anything to indicate the precise date 
of its organization, but it seems to have been formed some time in January or Feb- 
ruary of this year; perhaps simultaneously with the promulgation of the “rules and 
procedure” objected to. Its constitution, under “Article I, Name,” says: “There 
shall be created within the National Bureau of Casualty and Surety Underwriters 
an organization known as the ‘Central Bureau for Clearing Earned Premiums under 
Not Taken and Canceled Policies and Binders,’ hereinafter referred to as the Central 
Bureau.” This I take from a circular issued by the Central Bureau, addressed to 
brokers under the title “To All Producers in New York State.” The term “pro- 
ducers” is concededly intended to designate brokers. There are “rules and procedure” 
appended, stated to become effective only if submitted on the uniform order blanks 
provided. The rules require that on the reverse side of the blanks there shall be 
indorsed “conditions governing the acceptance of this order.” 


The chief “condition” in substance is that the producer (broker) agrees to become 
‘responsible’ for the payment of the earned premiums from the effective date of in- 
surance unless the order is signed by the applicant (customer) or accompanied by his 
written authority, or the policy is returned not taken within 10 days, or the applicant 
be adjudged a bankrupt, etc., or the applicant has in writing accepted the insurance 
or paid the initial premium, or made a loss claim thereunder. This “condition” is 
the main cause of complaint by plaintiff. The accompanying uniform order blanks 
required to be filed out represent that the applicant has no insurance except ; 
that he has not sustained or received any indemnity for any loss, etc., within the 
past five years except , and that no application for insurance by applicant has 
ever been declined or canceled except Provision is made for the signing of 
these blanks by the broker, which is evidently the usual course. Particular objection 
is made also to the preceding three items, as I shall explain later on. 

I think it may fairly be said that the entire present controversy, and certainly 
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the major claims of the plaintiff, arise under section 141 of the Insurance Law, 
subdivision 6, reading as follows: “6. Such rating organization or any other person, 
corporation, association or bureau shall not charge any licensing, registration, certi- 
fication or membership fee to brokers who shall have been or hereafter may be 
licensed or authorized as such pursuant to the provisions of this chapter; nor shall 
any such rating organization or any other association or bureau refuse to do business 
with or prohibit or prevent the payment of commissions to any person who may be 
licensed or authorized as an insurance broker, pursuant to the provisions of this 
chapter, except for the reason that such a broker will not agree to adhere to the 
reasonable rules of such rating organization.” 

[1] Plaintiff assails the validity of the rules or requirements to which I have 
alluded as either forbidden or at least unauthorized by law altogether, or as unreason- 
able if regarded as rules under subdivision 6 of section 141, supra. Defendant, on 
the other hand, insists that, if they be rules under the latter section, they are reason- 
able, and next that they are not “rules of a rating organization” at all, under the 
language of that section, because defendant is a wholly independent unincorporated 
association of representatives of insurance companies. I do not quite understand 
defendant’s alternative claim that it is not a rating organization. In the first place, 
its very constitution recites that it “shall be created within the National Bureau,” etc., 
which is concededly the rating organization of the companies doing business in this 
vicinity. In the next place, the principal affidavit submitted by defendant recites 
that, “in order to make rates reasonable and adequate, it was necessary for the asso- 
ciation [National Bureau] to promulgate such rules as would result in the obtaining 
of premiums for all insurance issued, and as would prevent the obtaining of what 
has been known in the insurance world as ‘free insurance,’ and that after the matter 
had been considered at the annual meeting of the National Bureau in May, 1923,” 
in so far as it affected premiums for casualty insurance, a committee was appointed 
and a “plan for the formation of the said Central Bureau was finally evolved at a 
meeting of the National Bureau in August, 1926, the reports of the various com- 
mittees were received and considered, and a resolution that the plan of the committee 
with respect to the evil of not taken policies in the casualty insurance field be ap- 
proved, was adopted, and it was provided that it should be promulgated, and applica- 
tion thereof thereafter undertaken in the state of New York.” 

In another affidavit it is set out that, “in order to make a proper rate, it is 
necessary for such an organization [namely, a rating organization] to view the entire 
field and in that connection to endeavor to bring about conditions which will eliminate 
wastage, expense, unauthorized insurance transactions,” etc. The entire plan is sought 
to be justified by defendant itself on the plea that it will have an immediate and 
direct effect upon rates. Having that in mind, defendant and its coadjutors have 
sought the approval and co-operation of the superintendent of insurance under a 
liberal interpretation of his powers in regard to the validation of rates. It appears to 
me, therefore, to be evident that the defendant Central Bureau is either an integral 
part of the National Bureau, the rate-making organization, or its mere agent to carry 
out some’ of its claimed purposes, although organized ostensibly as an independent 
unincorporated association. 

* [2] From this standpoint the first question is whether the provision objected to 
may properly be regarded as “rules.” Judge Pound, speaking for the Court of 
Appeals in Matter of Importers’ & Exporters’ Ins. Co. v. Rhoades, 239 N. Y. 420, 
146 N. E. 648, and interpreting section 14l-a (relating to fire insurance companies, 
which, so far as it defines or describes “rules” is the same as the general section 
141) indicates that the power of rating organizations tc make rules is limited to 
“rules affecting such rates and charges of the rating organization” or “rules * * * 
employed in computing the rates.” It manifestly was not intended by the Legislature 
under this construction that rating organizations should be allowed to impose sub- 
stantive obligations or penalties on the community or on brokers—on the theory that 
they might indirectly affect rates of insurance. A provision that a known agent for 
a known principal shall be liable for the latter’s obligation is not a “rule” at all. 
This so-called rule might be effectuated by contract between two willing parties, 
or might possibly be imposed by the state as a legislative enactment; but the enforced 
subversion by a private body of a time-honored legal principle does not seem to me 
to fall within any definition of a “rule.” 

One of the affiants on behalf of defendant says: “No broker will incur any 
damage, unless it be a result of his acting on behalf of a principal without being 
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authorized so to do.” As the law stands without the “rule,” it is the insurer who 
incurs no “damage,” whether the broker or authorized or not, because in the former 
case the insurer can recover from the principal as such, and in the latter from the 
broker by way of breach of warranty of agency. The defendant claims that in this 
situation it is subject to abuses and loss of premiums, a claim which can be explained 
only on the theory that the companies are unwilling to prosecute their just claims, 
or perhaps unable, for some unexplained reason, to recover thereon. The effect 
of this “rule” is to place the burden of such collection, thus presumed to be un- 
feasible or impossible, upon the broker, at least in every case where his author- 
ization is not in writing. I must confess, also, that I am unable to define satisfactorily 
to myself what the legal status of the broker would be if this “rule” were enforced. 
It might be fair to assume that he could be regarded as a guarantor, in which case 
he would be put to the added disadvantage that he could not avail of counterclaim 
due from the insurer to the insured. Gillespie v. Torrence, 25 N. Y. 306, 82 Am. Dec. 
355; Newton v. Lee, 139 N. Y. 332, 34 N. E. 905. 

[3] If his “responsibility” for the premium could be viewed as a liability necessarily 
incurred in the course of his agency, though unkown to his principal, the insured 
would lose the availability of any counterclaim against the insurer when he came to 
be sued by the broker. It may be that the insurers are unwilling to incur the risk 
of the curtailment of business which might result from requiring that all authori- 
zations to effect insurance shall be in writing. That, however, is no excuse for vis- 
iting the burden upon the broker. To say, therefore, that under the rule the broker 
incurs no “damage,” is either manifestly incorrect, or involves the equally absyrd 
assumption that the rule as formulated is wholly unnecessary and without purpose. 
In either aspect it appears to me to be unreasonable. If the purpose be to punish or 
penalize insolvent brokers who make a practice of effecting insurance without due 
authorization, the statute plainly provides a wholly different and perhaps exclusive 
remedy, namely, an application to the superintendent of insurance for appropriate 
disciplinary action under section 143. 

14, 5[ It has not been questioned before me, and I think it will be conceded, that 
a provision that all brokers are required to comply with a certain condition before 
their orders for insurance will be accepted is equivalent to “refusing to do business 
with them” except upon that condition. I think, also, that the further requirement 
that the broker shall make statements or representations in regard to acts by or occur- 
rences in the life of his principal, the assured, is calculated to lead to serious compli- 
cations and difficulty besides imposing liability upon the broker for statements required 
of him which may in fact turn out to be wholly false though made in the utmost 
good faith. 

To put it in a more concrete form: I do not understand the legal significance of 
a statement required of an agent that something has or has not happened in the past 
history of his principal, and I deem it wnreasonable in demand of such an agent that 
he make such a statement as of his own knowledge as a prerequisite to pursuing his 
licensed course of business, because it must necessarily involve him in an undefined 
and unlimited liability without his consent. If a conscientious broker were free to act 
as and state what he chose, he would expressly restrict his own responsibility in the 
premises by alleging that he had been so informed and was making the representa- 
tion solely on the faith of his principal’s statement to him. That, however, would 
not conform to the rigid requirement of the defendant. The conclusions at which 
I have arrived from a bare examination of the statute are confirmed by a study of 
the circumstances under which it was passed, and by interpreting it as did the Court 
of Appeals in the Rhoades Case, supra, in the light of the reports of the Merritt and 
Lockwood committees which preceded it. 

As a result of certain abuses which had existed chiefly in the business of fire 
insurance, a joint committee of the Legislature, commonly known as the Merritt com- 
mittee, held a prolonged investigation and submitted a report in February, 1911 (New 
York Assembly Documents, 1911, vol. 20, No. 30). In this report, at page 76 et seq., 
the committee pointtd out the importance of “rating” in the insurance world generally, 
and indicated a preference for permitting combinations of insurance companies for rate 
ascertainment and fixing, under state control. Four or five pages, beginning at page 
98, are devoted to the subject of brokers. The insurance companies had formed a 
monopolistic exchange, which was charged with establishing unfair and discrimi- 
natory rates. In addition thereto it had undertaken to “license” brokers, and to demand 
of them certain pledges solely i in the interest of the insurers. The committee reported 
that in this congested locality insurers substantially never came in contact with the 
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insured; that the brokers, although middlemen, substantially controlled and directed 
their clients’ insurance, and acted, not only as brokers, but generally as advisers to and 
collaborators with their clients. After suggesting that the brokers should be licensed 
by the state and placed under its appropriate control and discipline, for the purpose 
of insuring their efficiency and trustworthiness, the report goes on (at page 102): 

“When, however, the companies leave the condition of open competition and form 
combinations, it is recognized that the state may rightly take steps to guarantee to the 
public that this power * * * shall not be abused. * * * In its recommendations, 
however, your committee goes a step further than to provide merely for publicity; 
it is prepared to recommend that combinations of companies should not be allowed 
to exercise a control over brokers. * * * It is believed that the good of the business 
demands combination, but this combination must not be maintained by a control over 
a nonparticipating outside element. Whatever powers are necessary to secure the 
proper activity of the broker should be assumed by the state.” 

At page 125, after recommending that the companies be allowed to form and use 
rating associations, it added: “And such statute should also provide that while com- 
panies may maintain proper rate-making associations and exchanges and agree to main- 
tain the rates so made, they must not seek to strengthen their own agreement by forc- 
ing third persons to help them do so. In other words, the licensing of and control 
over brokers should cease and the present condition wherein rate making exchanges 
= Serene wield a power which properly belongs to government should be 
ended.’ 

It may be said in general that the report of the Merritt committee, supplemented 
in some respects by the so-called “intermediate report” of the subsequent Lockwood 
committee (Legislative Document, 1922, No. 60), recognized the outstanding impor- 
tance in the field of insurance of the ability to formulate and enforce rates, as also 
of the position and cooperation of insurance brokers, that the committee, while not 
expressly prescribing whether insurance companies might combine for other purposes, 
provided how they might combine for rate-making, and placed that subject under state 
control and supervision, and that as to insurance brokers it similarly, in section 143, 
awarded control and supervision to the state, and coincidentally forbade the exercise 
of the latter functions by the insurers. 

[6] The able counsel of the defendant has suggested that the bill recommended 
by the Merritt committee, and subsequently enacted in changed form as subdivision 6 
of section 141, hereinabove discussed, incorporated an inhibition against interference 
with brokers which was not approved by.the Legislature or adopted in the measure 
as passed. The clause in question forbade the rating associations to “refuse to do 
business with * * * a licensed insurance broker upon the ground that such broker 
offers insurance to other persons not members of such association, or because he will 
not agree to secure insurance only at the rates fixed by such association, or seek to 
restrain or interfere with any such licensed broker in the transaction of his business 
in any manner other than by proceeding against such broker according to law for 
violation thereof.” I cannot agree with the view of counsel that the measure as passed 
is milder or more moderate in its forbiddance than was the original recommendation 
just quoted. On the contrary, it seems to me that subdivision 6 of section 141 forbids 
the rating association from refusing to do business with a broker, not for a few 
enumerated reasons, but for any reason whatsoever, except for the reason that the 
broker will not adhere to the reasonable rules of the rating organization. 

In my opinion, an injunction should issue against the operation of the plan com- 
plained of. Settle order. 

Argued before Dowling, P. J., and Merrell, Martin, O’Malley, and Proskauer, JJ. 

H. L. Sherman, of New York City, for appellants. 

T. Gilleran, of New York City, for respondent. 

Per Curiam. Order affirmed, with $10 costs and disbursements, upon the opinion 
of Bijur, J., at Special Term. Order filed.. 
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MISCELLANEOUS 


FRED S. JAMES & CO. v. ROSSIA INS. CO. OF AMERICA 
(Supreme Court, Appellate Division, First Department. May 6, 1927.) 
221 New York Supplement 739. 

1, INSURANCE—CREDITOR OF RUSSIAN INSURANCE CORPORATION 
HELD REQUIRED TO EXHAUST REMEDIES AGAINST RUSSIAN 
CORPORATION BEFORE PROCEEDING AGAINST ITS ASSETS 
TRANSFERRED TO AMERICAN CORPORATION FOR FULL VALUE. 
Where Russian insurance corporation, in good faith, while solvent and before Rus- 

sian Soviet authorities confiscated its Russian business and assets, for full value trans- 

ferred its American business and assets to American corporation organized for that 
purpose, held that, as respects creditors of Russian corporation, American corporation 
was in position of third party purchasing property of debtor, and such a creditor was 
not entitled in law, equity, or comity to follow assets of "Russian corporation into 
hands of American corporation, until it had first exhausted its legal remedies against 
Russian corporation. 
(For other cases, see Insurance, Dec. Dig. § 26.) 


3. INSURANCE—ON NATIONALIZATION OF RUSSIAN INSURANCE 
CORPORATION’S BUSINESS BY SOVIET GOVERNMENT, POWERS 
OF DIRECTORS WILL BE ASSUMED TO CONTINUE TO PROTECT 
CORPORATION’S ASSETS. 

Powers of directors of Russian insurance corporation, who fled to France on con- 
fiscation of corporation’s business and assets by Soviet government, will be assumed 
to continue at least to extent of preserving assets of corporation, and holding them 
for benefit of corporation and its creditors. 

(For other cases, see Insurance, Dec. Dig. § 26.) 


4. INSURANCE—BURDEN HELD ON RUSSIAN INSURANCE CORPORA- 
TION’S CREDITORS TO SHOW THAT CONSIDERATION PAID FOR 
CORPORATION’S AMERICAN BUSINESS WAS NOT RECEIVED BY 
THOSE RESPONSIBLE FOR CORPORATION’S DEBTS. 

Where uncontradicted evidence showed that American corporation, organized to 
take over American business and assets of solvent Russian insurance corporation, 
before confiscation of its Russian assets and business by Soviet authorities, paid to 
French corporation organized by directors of Russian corporation to hold assets of 
Russian corporation outside of Russia more than the value of assets transferred to it, 
burden was on creditor of Russian corporation to show that such consideration was 
not received by those responsible for debts of Russian corporation before American 
corporation could be required to pay again. 

(For other cases, see Insurance, Dec. Dig. § 26.) 

Appeal from Supreme Court, New York County. 

Action by Fred S. James & Co. against the Rossia Insurance Company of Amer- 
ica. From an interlocutory judgment granting plaintiff recovery under general excess 
reinsurance treaties with the Rossia Insurance Company of Petrograd for the years 
1914, 1915, and 1916, and appointing a referee to determine the amounts of such 
recovery, defendant appeals. Reversed, and complaint dismissed. 

‘ Argued before Dowling, P. J., and Finch, McAvoy, Martin, and O’Malley, JJ. 

Cabell, Ignatius & Lown, of New York City (Nathan A. Miller, of New York 
City, of counsel, and Hartwell Cabell, of New York City, on the brief), for appellant. 

Rumsey & Morgan, of New York City (Charles E. Hughes, of New York City, 
of counsel, and Louis J. Wolff and David Rumsey, both of New York City, on the 
brief), for respondent. 

Alexander & Green, of New York City (James H. McIntosh, of New York City, 
of counsel), for Jones, as amicus curiz. 

Fincu, J. The question presented by this appeal is whether the plaintiff may 
now follow in equity assets in the hands of this defendant, a third party, upon a claim 
not yet established, and before the legal remedies to establish and collect the same 
as against the principal debtor have been exhausted. If this defendant is merely the 
Rossia Insurance Company of Petrograd, then for the purpose of this decision it 
may be assumed that the case of James & Co. v. Second Russian Insurance Co., 239 
N. Y. 248, 146 N. E. 369, 37 A. L. R. 720, is applicable and the plaintiff may suc- 
ceed. On the other hand, if this defendant is an independent third party, whose assets 
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the plaintiff is seeking to reach to satisfy a claim against the Rossia Insurance Com- 
pany of Petrograd, then the plaintiff may not succeed until it shall have shown certain 
facts prerequisite to its success. 

[1] The main question involved upon this appeal, after all has been said, thus 
narrows down to whether this defendant shall be considered the same as the Rossia 
Insurance Company of Petrograd under another name, or whether it must be treated 
as an independent third party, who has taken a portion of the general assets of the 
Rossia Insurance Company of Petrograd, and, if so, whether such taking was without 
fraud, for full value, and at a time when the Rossia Insurance Company has not 
been shown to have been insolvent—there being no doubt upon this record but that 
the legal title to these assets is in this defendant, whatever may be said as to the 
equitable rights attaching thereto. 

The plaintiff claims to be a creditor of the Rossia Insurance Company of Petro- 
grad, as assignee of a claim of an English Insurance Company, which claim arose 
in London in connection with contracts of reinsurance between the home office of the 
English company in London and the home office of the Rossia Insurance Company in 
Petrograd. In November, 1918, the Russian Social Federated Soviet Republic de- 
clared the business of insurance a state monopoly, and decreed the liquidation of all 
private insurance companies as of April 1, 1919. For many years prior to that time 
the Rossia Insurance Company of Petrograd, a Russian insurance corporation, had 
conducted a branch of its business in this country, with headquarters first in New 
York and finally in Hartford, Conn. In accordance with the requirements of the 
insurance laws of New York and Connecticut, the Rossia Insurance Company of 
Petrograd made deposits in the United States. In 1914 the manager of the American 
branch of the Rossia Insurance Company of Petrograd, and its attorney in fact, was 
directed by said company to take steps to incorporate its said American branch. In 
1915 a special charter was applied for in the Connecticut Legislature and granted. 
The consummation of the incorporation was delayed because of the war and an exten- 
sion of the time to complete the incorporation was obtained. In February, 1918, the 
Rossia Insurance Company of Petrograd cabled to the New York branch office, 
“Wire whether new company ready take over business.” In reply the American 
branch cabled: 

“We are completing organization of the American Rossia as quickly as possible to 
take over entire business with all assets and liabilities for the protection of all of our 
American contracts.” 

The organization of the American corporation was finally completed, and on 
April 1, 1919, the defendant took over substantially all the American assets of the 
American branch of the Rossia Insurance Company of Petrograd, assuming all the 
American liabilities of the latter. On the same date the Russian Social Federated 
Soviet Republic, pursuant to its aforesaid decree, confiscated and took over the Rus- 
sian business and the assets of the Rossia Insurance Company of Petrograd, and the 
directors of the latter fled from Russia and established themselves elsewhere. 

As noted, the incorporation of the defendant as an independent unit of the Rossia 
Insurance Company of Petrograd had long been contemplated, and the plaintiff has 
failed to show that the transaction was either conceived or carried out in fraud. 
The transaction was submitted:to and approved by the insurance departments of the 
states of New York and Connecticut and by the courts of Connecticut. The transfer 
was made to the defendant by the trustees, who held the title to the securities. Under 
these circumstances, there was a valid incorporation of the defendant and transfer to 
it of the American assets of the Rossia Insurance Company of Petrograd, and the 
legal title of the defendant to such assets is not open to attack. Indeed, in the course 
of the trial the plaintiff seems to have expressly conceded the validity to this ex- 
tent of the transactions, except in so far as the assets transferred to the defendant 
included an alleged surplus of $2,500,000 over and above the existing liabilities in 
America of the Rossia Insurance Company of Petrograd assumed by the defendant, 
and it is this surplus which the plaintiff is seeking to follow. The defendant, therefore, 
cannot be regarded as being the Rossia Insurance-Company, and hence the case of 
James v. Second Russian Insurance Co., supra, does not apply. The defendant thus 
stands in the position of a third party, who has purchased the property of a debtor and 
is subject to the rules of law and equity applicable to such a situation. 

We have reached the conclusion that, whether judged by those well-known prin- 
ciples of law which are applicable to the following by a creditor of assets of a debtor 
into the hands of a third party, or, on the other hand, judged by the application of 
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larger principles of equity and comity, the plaintiff has failed, upon this record, to 
establish at this time a cause of action. In considering a different situation arising 
out of the same Russian cause, Chief Judge Cardozo, in James & Co. v. Second Russian 
Ins. Co., 239 N. Y. 248, 146 N. E. 369, 370 (37 A. L. R. 720), said: 

“So long at least as the decree of the Russian governement is denied recognition 
as an utterance of sovereignty, the problem before us is governed, not by any tech- 
nical rules, but by the largest considerations of public policy and justicé. Macleod v. 
U. S., 229 U. S. 416, 428, 429 [33 S. Ct. 955, 57 L. Ed. 1260].” 

At the time of the aforesaid transfer it does not appear that the Rossia Insurance 
Company of Petrograd was insolvent, or that its only assets were the American assets. 
Upon the contrary, it does appear that there were substantial assets in various Euro- 
pean countries, in addition to those taken over by the Russian Social Federated Soviet 
Republic. In Paris the directors of the Rossia Insurance Company of Petrograd 
organized a corporation designated as the “Société Commerciale et Financiere Caross,” 
and described as “a holding company organized by the members of the board of direc- 
tors and shareholders of the Rossia Insurance Company of Petrograd, to concen- 
trate in that holding company the assets of the Rossia Insurance Company of Petro- 
grad outside of Russia.” This so-colled “Caross” became the holder on the books of 
the defendant of all the capital stock of the defendant (except directors’ qualifying 
shares) and received dividends thereon from the defendant. The “Caross” later sold 
the stock to Kidder, Peabody & Co., of New York, for approximately $3,500,000 in 
cash. One searches this record in vain to find out what effect, as bearing upon in- 
solvency the so-called “nationalization decree” of the Soviet Government had upon the 
Rossia Insurance Company of Petrograd. In addition, it appears upon this record that 
the directors in Paris are actually paying dividends upon the stocks of the Rossia 
Insurance Company of Petrograd, provided that title to the shares of stock is properly 
proven. The plaintiff has thus failed to prove insolvency at the time of the sale of 
the greater portion of its assets in the United States by the Rossia Insurance Company 
of Petrograd to the defendant. 

[2] The debtor corporation, not having been insolvent, had the right to deal with 
its property as it saw fit. As was said by Mr. Justice Peckham in McDonald v. 
Williams, 174 U. S. 397, 401, 19 S. Ct. 743, 744 (43 L. Ed. 1022): 

“When a corporation is solvent, the theory that its capital is a trust fund upon 
which there is any lieu for the payment of its debts has in fact very little foundation. 
No general credeitor has any lien upon the fund under such circumstances, and the 
right of the corporation to deal with its property is absolute so long long as it does not 
violate its charter or the law applicable to such corporation.” 

In the case at bar, also, not only has the plaintiff failed to show insolvency of the 
Rossia Company of Petrograd at the time the transfer was made, but, even assuming 
this to have been shown, plaintiff still has failed to show that no assets are available 
in the jurisdiction in which the claim arose. On the contrary, it affirmatively appears 
that, in the very liquidation proceeding which was instituted in London by the plain- 
tiff’s assignor, sufficient assets are in the hands of the liquidator to pay in full the 
claim of the plaintiff and leave a surplus. Not only was there a surplus of assets in 
England over liabilities, but apparently each branch of the Rossia Insurance Company 
of Petrograd had large assets over liabilities. In addition, as noted, the directors of 
the Rossia Insurance Company of Petrograd, when in Paris, assumed to receive and 
hold for the benefit of the Rossia Insurance Company of Petrograd and its creditors, 
not only the stock of the company organized in Copenhagen, which was the holding 
company for all the assets of the Rossia Insurance Company outside of Russia, but 
also the $2,500,000 of stock which was issued in exchange for the assets of the Rossia 
Insurance Company of Petrograd. Since these directors assumed to hold for the 
benefit of the Rossia Insurance Company of Petrograd, a creditor should have no 
difficulty in enforcing his claim. 

[3] Under the circumstances in the case at bar, while the general powers of the 
directors of the Rossia Company in Paris may be open to question, yet it will be 
assumed that their powers continue at least to the extent of preserving the assets of 
the corporation and holding the same for the benefit of the corporation and of its 
creditors. As Judge Lehman said in Russian Reinsurance Co. v. Stoddard, 240 N. Y. 
149, 160, 147 N. E. 703, 706: 

“Greater difficulties are presented by the question of whether the directors of a 
corporation still have power to represent the corporation, when for a long period con- 
ditions have made it impossible for the corpration to functin in its domicile or to 
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hold meetings of shareholders who have the final right to determine all the details 
of the corporate affairs and to give directions to the board of directors. * * * Yet 
“even though we should assume that the authority of the agent to defend the corpora- 
tion from attack, to preserve its property and to ask the courts to redress wrongs 
committed against it continues. * * * 

Upon well-settled legal principles, the plaintiff should first establish its claim 
against the Rossia Insurance Company of Petrograd, the principal debtor, and exhaust 
its available remedies to satisfy whatever claim it may establish. As was said by 
Judge Gray in Trotter v. Lisman, 199 N. Y. 497, 501, 92 N. E. 1052, 1053: 

“The rule was early established in this state that creditors, seeking the aid of a 
court of equity to reach equitable assets of their debtor in satisfaction of their claims, 
must first have exhausted their legal remedies, according to the laws of this state, by 
the recovery of a judgment in one of its courts and the return of execution thereon 
unsatisfied. The authority of Tarbell v. Griggs, 3 Paige Ch. 207 [23 Am. Dec. 790], 
in which case the rule was asserted by the chancellor, has repeatedly been recognized 
in this court. See Rocky Mountain Nat. Bank v. Bliss, 89 N. Y. 338; Adee v. 
Bigler, 81 N. Y. 349; De Coppet v. Cone, 199 N. Y. 56 [92 N. E. 411, 139 Am. St. Rep. 
844, 20 Ann. Cas. 841]. It was provided in the Revised Statutes, and the provision is 
incorporated in the Code of Civil Procedure, that, where an execution against the 
property of a judgment debtor, issued out of a court of record, has been returned 
unsatisfied, the judgment creditor may maintain an action against the judgment 
debtor and any other person to compel the discovery of anything in action, or other 
property, belonging to the jadgment debtor and to procure the satisfaction of the 
plaintiff’s demand.” 

The plaintiff, as noted, has not exhausted its available remedies. In England its 
assignor put the Rossia Insurance Company of Petrograd in liquidation upon a peti- 
tion which alleged large assets, and this stattment has not been shown to be false. 
Upon the contrary, as already noted, there is evidence that there will be a surplus in 
the hands of the liquidator over and above all claims. It has been decided that juris- 
diction over the Rossia Insurance Company of Petrograd may be obtained in England, 
and such jurisdiction actually was obtained in the case of Sedgwick, Collins Co. 
v. Rossia Ins. Co. of Petrograd [1926] 1 K. B. 1, 41 T. L. R. 6 3, and plaintiff’s 
assignor actually has a proceeding pending upon like service. In France the plaintiff's 
assignor inquired whether payment would be made, and, upon refusal, took no legal 
steps whatsoever. It may indeed be true that in exceptional circumstances, where a 
plaintiff shows that it is impossible to obtain a judgment against the principal debtor 
and that no assets are available, even if such judgment should be obtained, that a court 
of equity may dispense with these requirements, just as in the case of any other sec- 
ondary or derivative cause of action. 

Equity does not require a vain or useless thing. Trotter v. Lisman, 209 N. Y. 
174, 102 N. E. 575. In the case last cited, the amended complaint alleged facts show- 
ing that the plaintiff had recovered a judgment in Ohio against a corporation, on which 
execution was issued and returned unsatisfied; that it was not possible to sue the 
corporation in this state; that the suit involved property located here, where all the 
defendants resided; and that this was the sole property of the judgment debtor and 
which it was alleged had been fraudulently diverted to the defendants, stockholders 
of the debtor corporation. The court held that under such circumstances there was a 
direct claim based upon active fraud, and that the necessity of first reducing the claim 
to judgment in this state might be dispensed with and the action maintained. The 
case at bar, however, as a derivative cause of action, presents no exceptional circum- 
stances to take it out of the general rule, nor can it be said that any fraud has been 
shown so as to afford plaintiff a direct claim. In Trotter v. Lisman, supra, at page 
182 (102 N. E. 577), Judge Gray, for the court, said: 

“It would seem an intolerable assertion, under the allegations of fact in this com- 
plaint, that the court was without jurisdiction to entertain an action for the recovery 
of the corporate assets appropriated by the defendants. The plaintiff’s cause of 
action is not derived from the Iron Railway Company; it is one which belongs to him 
as a creditor to proceed directly against the persons to whom, through the action of the 
corporation and by the subsequent act of Lisman & Co., the only available corporate 
assets have been transferred in fraud of the rights of creditors.” 

The plaintiff has thus utterly failed to show that it has applied on its claim the 
assets which in equity and comity should be primarily applicable to the payment 
of the claim. 
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[4] The previous statement of the facts also shows that the defendant gave full 
value for the assets received and that this consideration is held by the Rossia Insur- 
ance Company of Petrograd for its creditors. The plaintiff claims a surplus of 
$2,500,000 over the amount necessary to pay in full the claims of the American cred- 
itors at the time of the purchase by the defendant. In this connection it appears with- 
out contradiction that there was paid to the “Caross of Paris,” which was holding 
itself out as receiving the assets for the benefit of the Rossia Insurance Company of 
Petrograd, $3,500,000, or $1,000,000 more than the value of the assets transferred in 
payment for the capital stock of the defendant, which had been issued to the Rossia 
Company in exchange for its American assets. It certainly would be insumbent upon 
the plaintiff, when the full consideration was thus paid for these assets, to show that 
said consideration did not find its way into the hands of those who are responsible 
for the debts of the Rossia Insurance Company of Petrograd, before this defendant 
can be called upon to pay a second time. 

Since the plaintiff relies upon an equitable right to follow these assets, let us 
examine the equities as between the plaintiff and the defendant. Upon this record 
it cannot be said that the equities are upon the side of the plaintiff. It clearly appears 
that the plaintiff has not exhausted its available remedies against the assets in the 
country where the claim arose. If this creditor of the Rossia of Petrograd can now 
satisfy its claim out of the surplus of this defendant, it must follow that every other 
creditor throughout the world can do likewise. The result is either to throw upon this 
defendant, through subrogation or otherwise, the proof of a claim of which, so far 
as this record shows, it is ignorant, in foreiegn jurisdictions, or, if no subrogation 
exists, to exonerate assets in foreign jurisdictions from the just claims of creditors 
there. This would be inequality and injustice, not only as regards the assets in foreign 
jurisdictions, but also, on the other hand, would impose an unjust burden upon the 
defendant, and might result in great hardship to subsequent creditors of the defendant 
in this jurisdiction who have become creditors upon the responsibility of the defendant 
as disclosed by its assets here. 

[5] The respondent urges that it has already been adjudicated that the plaintiff 
has a good cause of action against this defendant, by the affirmance by this court of 
an order denying a motion to dismiss the complaint. Upon that motion, however, the 
sufficiency of the complaint was being tested as upon a demurrer. It is sufficient to 
say that the allegations of the complaint are broader than the proof adduced at the 
trial. The complaint was broad enough to admit of proof of active fraud against 
creditors and of an admittedly established claim against the debtor, which might bring 
the case within the spirit of the rule stated in Trotter v. Lisman, 209 N. Y. 174, 102 
N. E. 575. The proof adduced at the trial, however, as noted, failed to establish a 
fraudulent transfer, failed to show lack of authority to transfer, in solvency, or want 
of consideration, and that any claim of the plaintiff was uncollectable from assets of 
the debtor other than those received by the defendant. Upon the other hand, it 
appears that the transfer of the assets was made in good faith, with full authority, 
while the debtor was solvent, and that full value was received for the assets, and 
that there are assets at present existing available to the creditor. 

It follows that the judgment appealed from should be reversed, with costs, and 
the complaint dismissed, with costs. 

Settle order on notice. All concur. 
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LIFE 


ROSE et ux. v. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 4572.) 
Circuit Court of Appeals, Sixth Circuit. May 12, 1927. 
19 Federal Reporter (2d) 280. 

1. INSURANCE—MISREPRESENTATIONS MATERIAL TO RISK RENDER 
LIFE POLICY VOIDABLE ONLY AT ELECTION OF INSURANCE 
COMPANY. 

Misrepresentations material to risk, made in obtaining life policy, do not render 
it void, but merely voidable, at election of insurance company. 
(For other cases, see Insurance, Dec. Dig. § 310[1].) 


2. INSURANCE—LIFE INSURANCE CONTRACT CANNOT BE RESCIND- 
ED AT ELECTION OF INSURER BY DECLARATION OF FRAUD OF 
— MADE BEFORE EXPIRATION OF CONTESTABLE PE- 
Contract of insurance cannot be rescinded, at election of insurer, on its mere 

declaration of fraud on part of insured, made before expiration of contestable period, 

so as to permit suit to cancel policies after expiration of such period. 
(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE—COURT’S FINDING OF FRAUD IN PROCURING LIFE 
POLICY DOES NOT RELATE BACK TO DATE INSURER NOTIFIED 
INSURED OF RESCISSION BEFORE EXPIRATION OF CONTEST- 
ABLE PERIOD. 

Life insurance company’s notice of rescission for fraud and tender of premiums 
paid, made before expiration of contestable period, did not rescind policy as of such 
date, on later findings of fraud by court. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


4. INSURANCE—INSURER’S NOTICE OF RESCISSION FOR FRAUD AND 
TENDER OF PREMIUMS PAID WAS NOT “CONTEST,” WITHIN 
CLAUSE PROVIDING FOR CONTESTABLE PERIOD. 

Life insurance company’s notice of rescission for fraud and tender of premiums 
paid was not contest, within meaning of clause providing policy was incontestable 
after two years, since “contest” is action taken in tribunal having right to determine 
policy’s validity. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Denison, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern District 
of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by the Mutual Life Insurance Company of New York against Grover C. 
Rose and wife. Judgment for plaintiff (294 F. 122), and defendants appeal. Re- 
versed. 

J. J. Greenleaf, of Richmond, Ky. (Burnam & Greenleaf, of Richmond, Ky., 
and L. L. & G. C. Walker, of Lancaster, Ky., on the brief), for appellants. 

Helm Bruce, of Louisville, Ky. (Wm. Marshall Bullitt, of Louisville, Ky., Fred- 
erick L. Allen, of New York City, and Bruce & Bullitt, of Louisville, Ky., on the 
brief), for appellee. 

Before Denison, Donahue, and Moorman, Circuit Judges. 

MoorMAN, Circuit Judge. This is a suit to cancel two life insurance policies issued 
to Grover C. Rose: One for $3,000, dated July 25, 1919; and the other for $2,000, 
dated August 14, 1919. Annie P. Rose, the wife of the insured, was named bene- 
ficiary in both policies. The bill was filed December 26, 1922, and alleged that 
Rose, in applying for the policies, made materially false statements and represen- 
tations, upon which the insurance company relied in issuing the policies; that after 
learning of the misrepresentations the company, on April 14, 1921, “rescinded and 
canceled the policies,” and tendered to Rose the premiums theretofore paid, with 
interest thereon from the dates of payment, notifying him of its reasons for the 
cancellation. The prayer was for a cancellation, a discharge from all liability, and 
the enforced delivery to the insurance company of the policies. In a motion to dis- 
miss the bill defendants relied upon a clause in each of the policies as follows: “This 
policy shall be incontestable after two years from its date of issue, except for non- 
payment of premiums.” 
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It seems to be conceded that this clause is not only a time limitation on defenses 
that could be made to a suit brought on the policies, but a like limitation on affima- 
tive action looking to their cancellation. The question is whether the notice of 
rescission by the insurance company and the tender of premiums theretofore paid 
terminated the policy, or, if not, was a contest within the meaning of this clause, 
or at least such action as made the clause inoperative as a bar to an action to annul 
the policies, brought more than two years after they were issued. 


[1] Misrepresentations material to a risk do not render a policy void, but 
merely voidable at the election of the insurance company. ‘The plaintiff does not 
claim that there is any provision in these policies giving to it the right to rescind 
them without the consent of the insured, but insists that an insurance company, by 
denouncing a policy as fraudulently procured and offering to return the premiums 
theretofore paid, may ‘terminate or rescind it, and that as a result of its notice 
and tender of April 14th a rescission of these policies was effected as of that date. 
In support of this contention counsel cite Bigelow on Frauds, p. 73, and Williston 
on Contracts, § 1370, to the effect that if the defrauded vendor or purchaser of 
personality, upon tender of restoration of the status quo, can regain possession of 
his goods “peaceably without the aid of a court,” or by entering “the wrongdoer’s 
property, if not forbidden,’ he may do so, and thereby revest himself with title; 
he may also, of course, bring replevin. 

The older cases upon which these pronouncements are based do not, we think, 
justify the broad application that plaintiff has given them. In Wheelden v. Lowell, 
50 Me. 499, the defendant, having been defrauded in the exchange of a horse for 
a note, after tender of the note entered plaintiff's premises “peaceably and without 
being forbidden,” and took the horse, thereby, as the court held, revesting himself 
with the title. There was in that case a practical rescission, a retaking of possession. 
Parrish v. Thurston, 87 Ind. 437, Brower v. Goodyer, 88 Ind. 572, and Doane v. 
Lockwood, 115 Ill. 490, 4 N. E. 500, were actions in replevin. In discussing the 
effect of an election to rescind and a tender of the property received in the last- 
mentioned case, the court stated plaintiff's position perhaps as favorably as it can be 
stated, as follows: “It is as though no sale of the property had been made, and in 
that event the original taking will be regarded as a tortious taking without the con- 
sent of the vendor, and the title at once becomes reinvested in him, as though it had 
never been divested.” 

[2] Aside from viewing this language in the light of the fact that the defrauded 
party had repossessed himself of the property, it is to be considered in connection 
with the later case of Powell v. Mutual Life Insurance Co., 313 Ill. 161, 144 N. E. 
825, 36 A. L. R. 1239, where the same court rightly held, we think, that a contract 
of insurance could not be rescinded at the election of the insurer, upon its mere 
declaration of fraud on the part of the insured, saying: ‘Mere notice of rescission 
for fraud settles nothing. * * * Charging fraud and serving notice of rescission 
cannot, of itself, be a rescission for fraud. It still remains to be proven whether or 
not fraud in fact exists. By notice of rescission for fraud the insurer raises an 
issue of fact, and whether the policy is still good or is canceled depends upon the 
decision of that issue. The law recognizes but two ways of settling issues of fact. 
They are by stipulation, admission, or agreement, and by proof adduced before a 
legal body competent to find the fact.” See, also, Humpston v. Mutual Life As- 
surance Co., 148 Tenn. 439, 256 S. W. 438, 31 A. L. R. 78. 


[3] The gist of plaintiff's contention is that, notwithstanding the refusal of 
the insured to rescind, the equivalent of a denial of fraud, the effect of the notice 
and tender was not only to terminate, but to rescind the policies as of that date, 
upon the later finding of fraud by a court, if there should be such a finding. This 
is but another way of saying that the adjudication would relate back to and become 
effective as of the date of the notice. The logic of that point of view, we think, is 
that the latter contingency is the efficient and determining factor, and unless and 
until it is brought about there can be no rescission. The supposed defense of rescission 
or cancellation by mutual agreement, and the counterplea of fraud in avoidance of 
a claim of settlement for personal injury in an action to recover damages, do not, 
in our opinion, present analogous questions. The defense of rescission by mutual 
agreement would, of course, be good, as would a defense founded on a judgment 
canceling the policy, in either of which cases there would have been action instantly 
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and finally canceling or rescinding the old agreement. Such defenses have no rela- 
tion to an incontestable clause; they are always open, if there has been in fact a 
cancellation or rescission—not action that might or might not justify a judicial 
rescission. Whether fraud could be relied upon by the insured after the lapse of 
a time limitation in a policy as a counter defense to a claim of cancellation by 
mutual agreement is a question not presented, and, if presented in the supposed 
case, would not concern itself directly with the policy but with an agreement can- 
celing it. The question that we are considering is whether the notice was a rescission 
or was merely an election on the part of the plaintiff to avail itself of its right of 
rescission, if it was a rescission, a finality, this action is maintainable; if it was not, 
then its effect under the limitation clauses must be considered. It is to be remembered, 
however, that there is a marked difference between the right or election to rescind and 
rescission itself. The right may exist and never be exercised. It can be exercised so 
as to accomplish rescission without the volition of the other party only through the 
channels of a judicial tribunal, where upon the judgment of rescission there is the 
coerced consent of the opposing party. 

In the other class of cases cited fraud is usually pleaded in avoidance of the 
affirmative defense of settlement, and the question is tried out, just as a plea of 
fraud to a suit on an insurance policy is tried. The plaintiff in that case usually 
sets up the settlement in its petition, claims that it was fraudulently procured, and 
tenders back what he received; but that, as the courts hold, does not terminate the 
contract of settlement. It is but the performance of a condition upon which he may 
ask for a rescission or an avoidance of the affirmative defense of settlement. Some- 
thing else must happen; there must be a finding of the fact of fraud; if that is not 
done, the settlement stands; if it is done, the contract will not be enforced or per- 
mitted to stand in the way of the prosecution of a meritorious claim. There is in 
such case no rescission at all until and unless a competent tribunal adjudges it. 
Notice of repudiation of or election not to be bound by a voidable contract, with 
an offer to place the other party in statu quo ante, is ordinarily required as a con- 
dition precedent to the maintenance of a judicial proceeding for annulment. Such 
action does not and cannot of itself terminate a contract finally against the consent 
of the other party. 

[4] This brings us to a consideration of whether the notice and tender was a 
contest within the meaning of the clauses in question. On that point plaintiffs’ 
position is supported by but two authorities, one of which is Insurance Company v. 
McIntyre (D. C.) 285 F. 570, wherein it was said that a contest “could be effectu- 
ally inaugurated by a denial,of liability in any form.” The judgment in that case, 
however, was subsequently reversed in (C. C. A.) 294 F. 886, where it was held, 
following the Pickering Case (C. C. A.) 293 F. 496, that a declaration no longer 
to be bound under the policy, accompanied by a tender of the premiums paid, was 
not a contest, within the meaning of a clause like the one involved in this case. The 
other case is the Hurni Packing Case (C. C. A.) 280 F. 18, where a claim was made 
on the insurance company after the death of the insured, and it was stated in the 
opinion that a refusal to pay the claim, such as was made by the insurance company 
in its letter, was a sufficient act of contest. The opposing view was not discussed 
at length, and the judgment was affirmed by the Supreme Court on the ground that 
more than two years had elapsed before the act of contest occurred. That court 
did not refer in its opinion to the point we are considering, and perhaps it was not 
called on to do so, as presumably the case was argued, as decided, on the other point; 
it being assumed that the denial of liability was an act of contest. The weight of 
authority is to the effect that contest, within the meaning of clauses of this kind 
means some affirmative or defensive action taken in court. Northwestern Mutual 
Life Insurance Co. v. Pickering (C. C. A.) 293 F. 496; Jefferson Standard Life 
Insurance Co. v. McIntyre (C. C. A.) 294 F. 886; Chun Ngit Ngan v. Prudential 
Insurance Co. (C. C. A.) 9 F. (2d) 340; Powell v. Mutual Life Insurance Co., 
313 Ill. 161, 144 N. E. 825, 36 A. L. R. 1239. It has also been held that an equitable 
proceeding to cancel a policy after the death of the insured is justified, on the ground 
that, unless permitted, the insurer would lose, under such a clause, its right to con- 
test the policy. Jefferson Standard Life Insurance Co. v. Keeton (C. C. A.) 292 
F. 53; Lincoln National Life Insurance Co. v. Peake (D. C.) 10 F. (2d) 366; Jones 
v. Reliance Life Insurance Co. (C. C. A.) 11 F. (2d) 69. These holdings proceed 
upon the theory that by contest is meant action taken in a tribunal having the right 
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and power to determine the validity of the policy. We think they are right, in view 
of which discussion of the other questions is not necessary. 

Judgment reversed. 

Denison, Circuit Judge (dissenting). Having reached the conclusion that the 
question discussed in the opinion of the court is the controlling one, and being unable 
to agree with the result reached, the importance of the question seems to justify a 
Statement of my reasons for dissent. 

Where a life insurance policy provides that it “shall be incontestable after two 
years,” I would have supposed that the limitation period referred to the maturing 
of the claim, which would for the first time give something to be contested, and that, 
if death did not create a cause of action until after the two-year period, then a 
suit on the policy would be incontestable; otherwise, not. The clause does not 
speak of a contest to be made, but of a right which cannot be contested; it would 
have seemed [to me] to fix the status of the policy claim—to contemplate a defense 
continuously existing, not a long continuing burden. However, the contrary has 
been expressly ruled (Mutual Co. v. Hurni Co., 263 U. S. 167, 176, 44 S. Ct. 90, 68 
L. Ed. 235, 31 A. L. R. 102), and this ruling must, of course, be accepted, and to 
its full extent. This court now goes further, and holds that the insurer must, within 
two years, not only initiate a “contest,” but it must be a judicial contest; the lia- 
bility must not only be challenged, but the challenge is ineffective, unless it is made 
according to a Code not mentioned in the contract. Are we compelled to this con- 
tract extension? 

The answers to the questions whether the policy was rescinded, and whether it 
was contested, depend upon the effect to be given to the notice and tender of April 
14th. Was this a mere notice of intention, substantially ineffective until some later 
judicial decision based thereon, or was it presently effective, subject only to a future 
contingency? The opinion takes the former view. 

The law is full of instances of acts which depend for their justification and 
validity upon the existence of certain facts, and it often happens that the matter 
is not closed until there has been a later judicial decision as to whether this fact 
justification exists; but, when this decision is reached, it relates back to and takes 
effect upon the act when it was done, and all subsequent steps, which depend upon 
that act, are as valid as if their basis had never been in question; they are not made 
valid by this decision; the decision is in effect that they always were valid. 

Either party to a contract may, if there is lawful reason therefor, rescind it, 
thereby (subject to some limitations) destroying it from the beginning, or may de- 
nounce and repudiate it, thereby destroying it for the. future. In either case this 
is his absolute right, not because some court may subsequently approve, but because 
the facts existed which gave him the right. I understand that the text books (not 
only those cited in the opinion, but perhaps without exception) all take this view of 
the matter.2 The illustration of the defrauded vendor is only one instance. Un- 
doubtedly he may declare a rescission and retake his goods, ex parte, or, if necessary, 
by replevin. If he proceeds ex parte, his original title, temporarily parted with, is 
fully reinstated, subject only to be divested, if the vendee should later successfully 
assert the lack of fraud. This is only a kind of of taint upon the vendor’s title, 
which taint may thus develop into a complete decay; but, unless it does, the title 
is good enough. If the vendor resorts to replevin, he may and commonly does 
sell the goods over again, and his second vendee gets title, subject only to the con- 
tingency that a court later may decide that no rescission justifying fraud existed. 
In such later litigation, the question is not, “Shall this sale be now rescinded?” It 
is, “Was this sale effectively rescinded by the vendor’s action?” 

It is sometimes said that, as it takes two to make a contract, it takes two to 
rescind it. In a broad sense I think this fallacious, because one party can rescind 
if he has good ground for it, though, in a narrower sense it may be correct, be- 
cause, in the illustration just used, we may well say that the vendee gives cause for 
rescission and practically, looking into the future, gives his implied consent thereto, 
and indeed tenders it, when he commits the fraud; the vendor upon discovery accepts 
the tender, and the court’s later decree does not confirm any unilateral rescission, 
but declares: the effect of the combined conduct of the two parties. 


1Bishop on Contracts (2d Ed.) § 679; Black on Rescission and Cancellation, § 578, citing 
Cunningham v. Pettigrew (C. C. A. 8) 169 F. 335, 341: “Rescission is a fact, the assertion 
by one party to a voidable contract of his right (if such he has) to avoid it, and when the 
fact is made known to the other party [with —— tender] — by suit or in any other 
ivocal way, the rescission is complete.” See, also, section 579. a 
ee - Contracts, § 679 aan a): § 681, note (Ed.); 832 (9th Ed.); Wald’s Pollock 
on Contracts (3d Ed.) p. 706 (note 26), 716 notes 42, 43). 
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Coming for further illustration to the repudiation of an executory contract in 
which the vendor is to continue to make and ship, and the vendee is to continue to 
receive and pay for: Either party may be guilty of conduct which justifies the 
other in repudiation and termination, and, if the facts justify him in this step, he 
may thereafter proceed upon the theory that the contract is ended. He may buy 
from another or sell to another, but he does so subject to the contingency that the 
court may later decide against him as to the essential fact. Here, also, I under- 
stand that, if there is no acquiescence, litigation goes on, and if the judgment is in 
his favor, all his acts in disregard of the contract prevail, not as of the time of 
the judgment, but as of the time when they were done, because the judgment merely 
is that at that time they were rightfully done. 

The language of the present contract has a bearing. Such a contract usually 
says, “This policy shall be void if.” It does not say that, in such event, the insurer 
may maintain or defend some legal proceeding. True, “void” would mean “voidable 
by election”; but, after the election is rightfully exercised, the policy becomes and 
is “void.” We may at least say that the line of cases holding that resort must be 
had to equity to effect a rescission of sealed instruments for certain frauds (see 
Southern Ry v. Clark, infra) could not apply to contracts expressly stipulating their 
invalidity, if that same fraud had occurred. 

With all deference, I think the case of a supposed rescission by mutual con- 
sent does present an analogous question. As to such a rescission, the dispute may be 
whether it was in fact made, or whether it was procured by Yraud. If of the first 
character, the insurer may insist that there was an agreement to cancel and the 
insured may deny it. Each party will stand upon his insistence and act accordingly, 
until the issue is decided by the judgment of the court; but, when decided, the 
judgment must take effect as of the date of the supposed rescission, and all acts sub- 
sequent thereto will stand or fall upon the conclusion that the policy was or was 
not canceled by agreement on the day in question, and had or had not been in 
force thereafter. lf the dispute about the agreed rescission is of the second char- 
acter, then by stating it we are only restating precisely the problem here existing. 
So also, it seems to me, of the illustration of a repudiation or rescission of a con- 
tract of compromise and settlement in a personal injury case. If plaintiff claims this 
contract was fraudulently procured, he may proceed regardless of it. It is the 
rule in this circuit that, when.such contract is presented as a defense, plaintiff may 
attack it as fraudulent, even though he has filed no bill. Southern Ry. v. Clark 
(C. C. A.) 233 F. 900, 905. This is because fraud vitiates it; and if it is fraudulent, 
and if plaintiff elects to repudiate, it is no contract. Its failure as a defense is not 
because it is judicially set aside; its failure is because it never had any lawful 
existence. 

I see no escape from the conclusion that the effect of the proceeding of April 
14 depends upon what the facts were. If there had been sufficient fraud, the com- 
pany had a right to rescind, and by this notice did rescind. The company had the 
right to stand provisionally upon that position. The insured had the right to stand 
upon the position that there had been no rescission because there had been no ground 
for it. If and when this dispute reached the point of a judicial decision, the issue 
would be whether, on April 14, the contract had or had not been rescinded. True, this 
distinct issue might later be lost sight of, or merged in the continuing right to defend 
upon the same facts which had justified the rescinding; but this would be, I think, 
a confusion of issues. 

It does not follow that an election to rescind, based upon actual fraud, can be 
made at any time. Even though an effective rescission, it is also, I think, a “con- 
test,” or a fact creating contestability, and it is competent for the parties to agree 
that any denial of liability, on any ground, or made in any way, must yield to a 
time limitation; and this they have done by the very broad word “incontestable.” A 
rescission by agreement would not be within the limitation, for that would be, not 
a contest, but a new contract. 

With these views, and agreeing with the District Judge as to the proved existence 
of sufficient fraud, I must think that the decree below was right; but, even if the 
contingency attending such a transaction is so great that it ought not to be defined as 
rescission, I must think that it is at least a “contest,” and that, after receiving such 
a notice, the insured can no longer say that his claims are not under contest. This 
question the Supreme Court of the United States has never passed upon. It was 
presented by the Hurni Case. As there had not been any contest, except by this notice 
of rescission, until after the two years had certainly run, it would have been easy 
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for the Supreme Court to say that this notice was not a contest, and hence it was 
unnecessary to determine the exact beginning of the limitation period. 

_ The cases cited in the present majority opinion, to the effect that there must be 
a judicial contest initiated by the insured within the period, do not indicate to me 
an appealing “weight of authority.” A study of all the cases which are cited by 
counsel to that effect indicates that the doctrine is based on a mere dictum in any 
early case in the Supreme Court of New York, and that, in most of the later cases, 
cited, whatever is said to that effect was also dictum. The two or three late federal 
cases which accept the rule as if it were a settled one do not disclose any analysis 
of the authorities, and the occasional state court cases—like that in Powell v. Mutual 
Life Ins. Co. of New York, 313 Ill. 161, 144 N. E. 825, 36 A. L. R. 1239—in which 
the pronouncement is not dictum have, it seems to me, taken a wrong view as to the 
principle of rescission for fraud. 

I find myself in substantial, if not complete, accord with the views of Judge 

Cochran in (D. C.) 294 F. 122, 132-134. 


NEW YORK LIFE INS. CO. v. SISSON. (No. 1654.) 
District Court, W. D. Pennsylvania. October 8, 1926. 
19 Federal Reporter (2d) 410. 

1, INSURANCE—INSURANCE POLICY IS SUBJECT TO EQUITABLE RE- 
SCISSION AND’ CANCELLATION FOR FRAUD. ; 
Insurance policy is a contract subject to equitable rescission and cancellation on 

ground of fraud. 

(For other cases, see Insurance, Dec. Dig. §§ 247, 248.) 

3. INSURANCE—RETURN OF PREMIUMS RECEIVED IS NOT CONDI- 
TION PRECEDENT TO SUIT IN EQUITY TO CANCEL INSURANCE 
CONTRACT FOR FRAUD. 
Suit in equity to rescind and cancel insurance contract on ground of fraud will 

lie, without a prior tender of premiums received, if plaintiff expresses a willingness 

to do equity. 
(For other cases, see Insurance, Dec. Dig. § 249.) 


In Equity. Suit by the New York Life Insurance Company against S. A. 
Sisson, administrator of the estate of Jacob Silverstein, deceased. On motion, in 
nature of a demurrer, to dismiss plaintiff’s bill. Motion overruled. 

Gordon, Smith, Buchanan & Scott, of Pittsburgh, Pa., for plaintiff. 

Brooks, English & Quinn, of Erie, Pa., for defendant. 

Tuomson, District Judge. This is a motion by the defendant, “in the nature 
of a demurrer,” to dismiss the plaintiff's bill. 

On July 22, 1924, the plaintiff issued a policy of insurance on the life of Jacob 
Silverstein in the sum of $25,000, containing a clause making the policy incon- 
testable after two years from its date. On June 16, 1926, the plaintiff filed a bill 
in equity against the insured and S. A. Sisson, his committee, requesting the can- 
cellation of the policy on the ground that the insurance had been procured by the 
said Silverstein by fraudulent misrepresentations and answers to questions contained 
in the applications for insurance filed with the company on July 16, 1924, upon the 
reliance of the truth of which the policy was issued. The plaintiff also asked an 
injunction restraining the defendants from instituting any action, either under the 
policy or for disability benefits, which might be claimed during the life of the 
insured. It was learned that the insured died the same day on which the action was 
instituted. ‘ : 

On July 2, 1926, no administrator of the estate of the decedent having been 
appointed, the plaintiff took action to compel the taking out of letters of administra- 
tion, which resulted in the granting of letters to S. A. Sisson by the register of wills 
for Erie Couny, and the ‘plaintiff then amended its suit, designating the said ad- 
ministrator as defendant, filed a new bill against the present defendant, securing a 
restraining order similar to the one originally made, which order was made perma- 
nent following service of process. , 

As grounds for the dismissal of the plaintiff's bill defendant urges: First, that 
the bill does not state any matter of equity or sufficient facts to entitle plaintiff to 
relief; second, that there is no allegation of the bill that the plaintiff returned or 
offered to return to the defendant, prior to the institution of the proceedings, the 
premiums paid by the insured on the policy; third, that it was necessary for the 
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plaintiff to restore, or offer to restore, the said premiums before commencing suit. 
When the original bill was filed an order of court was made, directing the plaintiff 
to pay to the clerk the premiums paid by the insured, with interest to the date of the 
institution of suit, which was accordingly done. 

Without going into the questions involved in detail, my conclusions are as fol- 
lows: [1] 1. The insurance policy is a contract, and there can be no doubt that 
such contract is subject to equitable rescission and cancellation on the ground of 
fraud. Harwi v. Metropolitan Life Insurance Co. (D. C.) 297 F. 479: Sunset Tele- 
phone & Telegraph Co. v. William (C. C. A.) 162 F. 301, 22 L. R. A. (N. S.) 
374, and many other cases. . 

2. Sufficient facts are averred in the bill, which, if found to be true by the 
court, would probably sustain a decree for cancellation. 

[2] 3. In an action at law, the status quo must be restored before an action will 
lie. There, in order that the plaintiff may have a legal remedy based upon rescission 
by the act of the party himself, he must restore or attempt to restore the considera- 
tion. The rescission reinvested him with the legal title to the thing for which he 
subsequently sues, and therefore must be conditioned upon a surrender of the thing 
received by him in pursuance of the transaction he thus avoids. This may be ap- 
propriately termed a legal rescission, and is the act of the party thereto. 

[3] 4. In equity, by reason of the change of situation, a different rule prevails. A 
bill in equity is an action brought to rescind, and is not based on any idea, or on any 
theory, that the contract has already been rescinded, as in an action at law. Here 
the plaintiff sues for rescission. The plaintiff simply seeks the aid of the court to 
set aside and rescind the contract, and it is in no sense essential that he should 
previously have attempted a rescission, or should have made a tender of the thing 
received, to the other party. In such an action the plaintiff simply expresses a 
willingness to perform such conditions as the court may regard necessary to impose 
as proper terms upon which relief shall be granted. In case of rescission, what the 
plaintiff should do to reinstate the other party in statu quo as a condition for re- 
scission is for the court to determine, having fully heard the case. This nas been 
termed an equitable rescission, and the distinction between it and a legal rescission 
is perfectly plain, and has been fully recognized by the authorities. Pomeroy, Equity 
Jurisprudence, vol. 5, p. 4765; 9 Corpus Juris, p. 1215; Plews v. Burrage (C. C. A.) 
274 F. 881; Twin Lakes Land & Water Co. v. Dohner (C. C. A.) 242 F. 402; 
and numerous authorities. 

[4] 5. It might be added, in addition, that the complainant has no remedy at law, 
and can have none until the defendant brings its suit on the policy, and it could 
hardly be denied that the defense to an action, the bringing of which depends upon 
the will of the defendant, does not afford to the complainant that prompt and efficient 
relief which it has a right to claim under the bill. In a short time after the bring- 
ing of the suit, the right of action would have failed by reason of the incontestable 
clause in the policy. 

The motion to dismiss must therefore be overruled. 


GILLHAM et at. v. MUTUAL AID UNION. (No. 409.) 
(Supreme Court of Arkansas. May 2, 1927.) 
292 Southwestern Reporter 1023. 

2. INSURANCE—IN ACTION ON LIFE POLICY, EVIDENCE HELD TO 
SUPPORT FINDING THAT INSURED’S ATTEMPTED CHANGE OF 
BENEFICIARY SHORTLY BEFORE DEATH WAS VOID FOR WANT 
OF MENTAL CAPACITY. : 
In action on insurance policy by persons claiming as substituted beneficiaries, evi- 

dence held to support finding that, at time of attempted change of beneficiary, two days 

hefore insured’s death, insured did not have sufficient mental capacity to make change 
rendering request for change void. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Garland Chancery Court; W. R. Dufhe, Chancellor. 

Actiton by R. E. Gillham and others against the Mutual Aid Union, in which 

P. P. Gillham, administrator of the estate of W. A. J. Gillham, deceased, was made 

a party defendant. Decree for defendant Gillham, and plaintiffs appeal. Affirmed. 
Cobb & Cobb, of Hot Springs, for appellants. 

Witt & Witt, of Hot Springs, for appellee. ; 
Woop, J. This is an action by R. E. Gillham and others begun in the Garland 
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circuit court against the Mutual Aid Union, a life insurance company, to recover the 
sum of $1,000, insurance upon the life of W. A. J. Gillham, deceased. 

The complaint set up the policy and alleged, in substance, that Gillham had died 
on the 6th day of December, 1924; that on the 4th of December, 1924, he had notified 
the company to change the beneficiary in the policy and to name as beneficiaries R. E. 
Gillham and M. I. Reeves, his sister. Plaintiffs prayed judgment for the amount of 
the policy. The insurance company answered and moved to make P. P. Gillham, 
administrator of the estate of W. A. J. Gillham, a party defendant. The company 
tendered the money into court, and asked that the cause be transferred to the chancery 
court, and prayed that that court determine to whom the company should pay the 
money. 

P. P. Gillham filed an answer setting up that R. E. Gillham and M. I. Reeves had 
fraudulently signed the name of W. A. J. Gillham to an application for a change of 
beneficiary, making themselves as beneficiaries; that at that time W. A. J. Gillham 
was at the point of death, had lost all of his reasoning powers, and was unable to 
understand or to attend to any business matter whatever. 

Two instruments of writing purporting to be the last will and testament of 
W. A. J. Gillham, deceased, had been filed in the probate court of Garland county, one 
of them dated March 28, 1924, and the other dated November 19, 1924. The plaintiffs 
offered the instrument bearing date of November 19, 1924, as the last will and testa- 
ment of W. A. J. Gillham. The defendant P. P. Gillham offered the instrument in 
writing bearing date of March 28, 1924, as the last will and testament of W. A. J. 
Gillham. 

W. H. Harry testified that during the last 13 years he had been practicing law, 
more or less, in the city of Hot Springs. He was in the abstract business for 8 years, 
and was at present engaged in the loan and real estate business. He knew the circum- 
stances of the death of W. A. J. Gillham in December, 1924. He prepared the will 
dated Novembere 19, 1924, at his office, from facts furnished him by R. E. Gillham. 
W. A. J. Gillham did not sign the will. Witness signed W. A. J. Gillham’s name to 
the will, and he made his mark. The will was attested by Mrs. Harlow Bailey and 
Editha Weldon and was witnessed also by the witness. The will was not read to 
W. A. J. Gillham. Witness sat down on the edge of the bed and called his attention 
to the matter in hand and asked him if the will had been read to him. He said it had. 
Witness asked Gillham if he adopted it as his last will and testament, and he said that 
he did. Witness asked him if it suited him better than some other will and he replied, 
“Yes, much better.” The testator at the time was pretty weak. He was able to raise 
up in bed and sign and talk. Physically he was pretty well down, but so far as his 
mental condition was concerned, he was sound if a man ever was. The will had been 
prepared for some days before it was executed. R. E. Gillham came to witness’ office 
and took him out to the house where W. A. J. Gillham was. It was in the evening 
after dark. Witness could not say whether the will was prepared on the same day 
that it was executed or not. Witness’ recollection was that, after he prepared the 
will, R. E. Gillham took it out to have it approved and came after witness late in 
the afternoon to have it executed. Witness had visited W. A. J. Gillham in regard to 
a bonus, and R. E. Gillham was there at the time. ‘ 

Mrs. Bailey testified, in substance, that she remembered signing the will as a wit- 
ness. She saw the testator make his mark. He was pretty bad sick, but appeared to 
have his right mind. Witness did not know that any of the will was read to Gillham 
except right at the bottom. The testator did not ask the witness to sign the will. 
The rest of them wanted witness to sign it as a winess and stated that the testator 
was in his right mind. He appeared to be. He stated that it was his will. 

Editha Weldon testified that she signed the will as a witness and saw Gillham 
make his mark. She did not know whether the will was read to him or not. Witness 
asked him if it was his will, and he said it was. Gillham was braced up on a pillow 
when he signed the will. He appeared to be all right, but was very weak. 

R. E. Gillham and Mrs. M. I. Reeves were the children of W. A. J. Gillham. 
They testified, in substance, that they were living at Cromwell, Okl., in September, 
1924, and came from there to Hot Springs and lived with their father until his death. 
They came at his request to take care of him during his last illness. Their testimony 
is to the effect that their father told them that he wanted to have the beneficiary in 
the policy changed and to make them the beneficiaries, and an application was made to 
the insurance company to that effect. R. E. Gillham wrote the company at the request 
of his father. The application for change of beneficiary was made on the 3d or 4th 
of December, 1924, and their father died on the 6th of December, 1924, about 7 o’clock 
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in the morning. Witness R. E. Gillham signed his father’s name in the application. 
At the time his father was nervous, but his physical condition was as good as it had 
been since they came. Their father requested them to call on P. P. Gillham for all 
of the papers. He was the beneficiary in the policy. Their father was dissatisfied 
with the condition of his affairs and had to send for his children to take care of him. 
He stated that he thought they deserved something of what he had. Their father was 
72 years old when he died. R. E. Gillham was indebted to his father in the sum of 
$625. R. E. Gillham did not see the necessity of P. P. Gillham being the beneficiary. 
If the insurance had been left to the heirs of W. A. J. Gillham, P. P. Gillham could 
handle it just the same. Their father wanted to change the beneficiary and the power 
of attorney which he had given to P. P. Gillham. He was uneasy because neither 
the insurance money nor his bank account was in their names. R. E. Gillham talked to 
his father several times before the wrote the will of November 19, 1924. R. E. Gill- 
ham had caused suit to be filed to set aside some deeds that his father had made to his 
other sons, Jimmy and Henry, because he had understood that these deeds were exe- 
cuted at a time when W. A. J. Gillham was not in a mental condition to make such 
deeds, but they learned afterwards that they were mistaken and for that reason dis- 
missed the action to set aside the deeds. In the will of November 19, 1924, it was 
recited that the gifts to R. E. Gillham and his sister were to make them equal with 
Jimmy and Henry because of the deeds that had been made to the latter. The 40 acres 
of land given to Jimmy and Henry were worth $1,000. Their testimony was to the 
effect that their father had bowel trouble and was physically weak. They did not 
call a doctor until the night their father died. They had had Dr. Morrison, a chiro- 
practor, to treat him. They had tried to call a doctor, but their father would not 
consent. Their testimony was to the effect that their father’s mind was good and he 
could attend to his business and knew everything until just before he died. 

Mrs. Bain testified to the effect that she was present when R. E. Gillham was 
requested by his father to write the insurance company to change the beneficiary ; 
that he wanted the change made because he wanted all his children to be treated alike. 
R. E. Gillham wrote the letter about two weeks before his father died. Nobody was 
present except R. E. Gillham and his sister and the lawyer and the witness. They 
raised W. A. J. Gillham up in bed to make his mark to the letter. Witness had known 
Gillham for 20 years; his mind was as strong the last time as it was the first time 
she talked to him; she never noticed any instance of forgetfulness. 

The secretary of the insurance company testified that the company received a 
letter dated November 28, 1924, requesting the company to cancel the certificate in 
which P. P. Gillham was named as a beneficiary. The first letter the company received 
requesting a change in beneficiary was on November 4, 1924. The change of bene- 
ficiary was not made on the books of the company because proper application had not 
been received in the office until December 6, 1924, and Gillham died at 7 o’clock 
a. m. that day. 

P. P. Gillham testified that he was the half-brother of W. A. J. Gillham and was 
associated with him considerably in 1923 and 1924 until his death. Witness was the 
administrator of his estate. In March, 1924, his brother asked witness to get some one 
to draw up a will and witness requested the firm of Witt & Witt to do the work. 
Witness did not suggest anything to go in the will and was not present when it was 
drawn up. His brother stated he wanted witnesses for his executor, and wanted him to 
look after his business, and executed a power of attorney to witness for that purpose. 
From March 28, 1924, the date when the will and a power of attorney were executed, 
witness attended to his business and saw him from that time until Robert Gillham 
arrived from one to six times a day, except four days. The business consisted of 
collecting government insurance of $77.50 per month, paying hospital, drug store, and 
doctor’s bills and collecting one note from Jim Keys. Witness testified that his 
brother, in August, 1924, revoked the power of attorney which he had first made, said 
that he was getting better, and was going to attend to his own affairs. Then in Sep- 
tember, 1924, he called witness and wanted him to take charge of his affairs again. 
Witness was not sure at that time that he had mental capacity to execute the power 
of attorney, but witness acted under it. Jim and Henry Gillham, sons of W. A. J. 
Gillham, were living at Hot Springs at the time, and their father was carried around 
from place to place. Witness did not say that he was crazy, but he judged his mind 
was unsound because he could not remember that his sons had been there. Robert 
Gillham brought witness an order, dated November 17, 1924, to surrender the power 
of attorney and the papers belonging to W. A. J. Gillham. Witness refused at the 
time to give them up, but did afterwards give them up when the release was signed 
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and presented to witness. Notice was given to P. P. Gillham that R. E. Gillham 
was made the agent of W. A. J. Gillham. 

Mary Rowland, a niece, J. W. Gillham and Henry G. Gillham, sons of W. A. J. 
Gillham, who came in close contact with W. A. J. Gillham and were familiar with his 
condition mentally and physically, testified to the effect that he was not of sound mind 
and in their opinion was not able to transact business for some time before his death. 
Sister Charitas and Mother Edwards came in contact with him as nurses while he was 
at St. John’s Hospital, and they testified that he had dropsy, heart trouble, bowel 
trouble, was getting physically and mentally weaker all the time. Sister Charitas said 
that at times she thought he was of sound mind, and at times he was not. Mother 
Edwards stated that she did not consider him strong enough to transact business. 

Ada Neal and Aubrey Rowland, who had known the deceased all their lives tes- 
tified to seeing him a short time before his death and to peculiar acts done by him, 
and that they did not believe him capable of transacting business. 

John Ursery, who had known the deceased 50 years, testified that he saw him in 
the early part of 1924 and at that time his health was bad; he told witness that he 
was going to deed Henry 40 acres and the other 80 to the other children. Witness saw 
him again in October. He was then in a bad condition, weak mentally. 


zz 

Drs. Browning, Freeman, and Phillips attended Gillham during his last illness. 
They testified that he had Bright’s disease. After testifying to the condition of his 
mind and body they all were of the opinion that he was not mentally capable of making 
a will at the time the last will was executed. On the other hand, Frank Sexton, Dal 
Buck, Mrs. A. M. Henshaw, Herman Gillham, A. B. Sears, Mrs. Nancy Sears, and 
Mrs. Bain all testified to their association and contact with the deceased during the 
period of his last illness, and their testimony tended to prove that he was mentally 
capable of making a will at the time the last will was executed. Dr. Straight testified 
and qualified as an expert. He had treated several cases of Bright’s disease and tes- 
tified that the other physicians named were all reputable physicians. Several hypo- 
thetical questions were propounded to the witness, including facts that were detailed 
in the testimony of some of the witnesses for the plaintiff, and the effect of his 
answers was that Gillham might not have died from Bright’s disease, and that if he 
had sufficient mind to call for papers and remembered other things recited by the wit- 
nesses he had sound mind and memory. 

He stated that it is not the history of Bright’s disease that every one who dies 
from it is incapable of attending to the ordinary affairs of life. 

The will of March 28, 1924, was in all respects regular. The will of November 
19, 1924, was not signed by the testator’s own hand; Harry signed the testator’s name 
to the will, and the testator signed by making a cross mark. Harry failed to witness 
his signature, but signed the will at the place where an attesting: witness should sign. 

The above are substantially the material facts developed by the testimony. 

[1, 2] The trial court found as follows: ” 

lis 
“The will dated November 19, 1924, is signed ‘W. A. J. X Gillham’ and nothing 
mark 
appears on the face of the will to show who signed the testator’s name thereto; there 
is no evidence conclusive of the fact that said instrument was ever read to the tes- 
tator; that said testator, at the time he executed said will, dated November 19, 1924, 
did not have the mental capacity to execute said will and the same is void; that said 
tator, at the time it was attemped to change the beneficiary in said life insurance 
policy, did not have the mental capacity to make such change, and the request therefor 
is therefore void and of no effect.” 

[3] The court entered a decree directing that the will of March 28, 1924, be ad- 
mitted to probate, as the will of W. A. J. Gillham. The findings and decree of the 
chancery court are correct. We are convinced that the preponderance of the evidence 
sustains the findings of fact by the chancellor. Certainly, it cannot be said that his 
findings are clearly against the preponderance of the evidence. This case is ruled on 
the facts by an unbroken line of decisions of this court, holding that the findings of 
fact by the chancellor are allowed to stand unless they are clearly against the pre- 
ponderance of the evidence. Atwood vy. Ballard (Ark.) 287 S. W. 1001; Vassar v. 
Mitchell, 169 Ark. 792, 276 S. W. 605. 

The decree is therefore affirmed. 
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MODERN WOODMEN OF AMERICA vy. WHITAKER. (No. 424.) 
(Supreme Court of Arkansas. May 2, 1927.) 
293 Southwestern Reporter 1045. 

2. INSURANCE—INSURED’S STATEMENT WHEN RECEIVING BENEFIT 
CERTIFICATE THAT HE WAS IN GOOD HEALTH HELD “REPRE- 
SENTATIONS,” NOTWITHSTANDING THAT WORD “WARRANTY” 
WAS USED. 

Written statement of insured when he received benefit certificate that he was in 
good health held to be representation, and not warranty, notwithstanding that word 
“warranty” was used, the court properly instructed that plaintiff must prove that 
insured made no “misrepresentations” to secure policy. 

(For other cases, see Insurance, Dec. Dig. § 723{1].) 

Smith, J., dissenting. 

Appeal from Circuit Court, Boone County; J. M. Shinn, Judge. 

Action by Laura D. Whitaker against the Modern Woodmen of America. Judg- 
ment for plaintiff and defendant appeals. Affirmed. 

Shouse & Rowland, of Harrison, for appellant. 

Woods & Greenshaw and E. G. Mitchell, all of Harrison, for appellee. 

Meuarry, J. Thomas W. Whitaker, on the 2d day of February, 1925, made ap- 
plication for membership and benefits in the Modern Woodmen of America, a fraternal 
benefit society, with its local camp No. 13665, at Harrison, Ark., and executed the usual 
application form. On February 11, 1925, his application was acted on and certificate 
issued and forwarded to the clerk at Harrison, Ark., where it remained until the 6th 
day of April, 1925, when it was delivered to the insured by Cleve Coffman, clerk of 
the Modern Woodmen at the local camp at Harrison, Ark. 

The application signed ‘by the insured stated that the answers were adopted as his 
own, and that he warranted that they were full, complete, and literally true, and that 
he agreed that the exact, literal truth of each should be a condition precedent to any 
binding contract issued upon the faith of said answers and statements. 

We deem it unnecessary to set the application out in full, because there is no con- 
troversy about the insured’s condition of health at that time. The benefit certificate 
issued to him was as follows: 

“Benefit Certificate, Modern Woodmen of America. 


“No. 3201343. Amount, $1,000. 
“Age 20. Rate, 85 cents. 

“A fraternal beneficiary society incorporated, organized, and doing business under 
the laws of the state of Illinois. 

“Tt is hereby certified, that neighbor Thomas W. Whitaker, a member of camp 
No. 13665, of Modern Woodmen of America, located at Harrison, Ark., if he shall 
pay benefit fund assessments in accordance with the provisions of the existing by-laws 
of this society, or as such by-laws hereafter may be changed, added to, or amended, 
is, while in good standing, entitled to the privileges of the society and his beneficiary 
or beneficiaries, hereinafter named shall, in case of his death, while a beneficial mem- 
ber of this society, in good standing, be entitled to the privileges of the society and 
his beneficiary or beneficiaries, hereinafter named, shall, in case of his death, while a 
beneficial member of this society in good standing, be entitled to participate in the 
benefit fund of this society to the amount of one (1) thousand dollars, without interest, 
to be paid to said beneficiary or beneficiaries, to wit, Laura D. Whitaker, related to 
said member as mother; provided, however, that all the conditions and agreements 
contained in said member’s application for beneficial membership and in this cer- 
tificate, and in the by-laws of the society, as said by-laws now exist, or hereafter 
may be added to, modified, amended, or enacted, shall be fully complied with; and 
provided, further, that if any beneficiary named in this certificate shall die at the same 
time, or in a common disaster, or prior to the death of said member, or in the event 
of the disqualification of such beneficiary under the provisions of the by-laws of this 
society, now in force or as hereafter amended or enacted, and if such member shall 
have failed to have had another beneficiary named in the place and stead of such 
deceased or disqualified beneficiary, then the amount specified to be paid such deceased, 
or disqualified beneficiary, under this benefit certificate, shall be payable in accordance 
with the by-laws of this society in force at the time of the death of said member. 

“This benefit certificate is issued and accepted only upon the foregoing conditions 
and the express warranties, conditions and agreements printed on the back of this cer- 
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tificate, there designated as ‘Conditions,’ and numbered from one to twelve, inclusive, 
which said warranties, conditions, and agreements are hereby made a part of this benefit 
en to the same effect and extent as if incorporated herein over the signature 
nereto. 

“In witness whereof, the said Modern Woodmen of America has, by its Head 
Consul and Head Clerk, signed and caused the corporate seal of said corporation to 
be affixed to this certificate, at the city of Rock Island, in the state of Illinois, this 
llth day of February, 1925. 

“TSigned] J. G. Ray, Head Clerk, 
“A. R. Talbot, Head Consul. 

“Member adopted 6th day of April, 1925, and certificate delivered this 6th day of 
April, 1925. 

“(Signed] G. C. Coffman, Clerk, 
“D. Brooks, Consul. 
“Harrison Camp No. 13665, M. W. of A.” 

On the 6th day of April, when the clerk of the camp delivered the policy to the 
insured, insured signed the following certificate : 

“I have read and hereby accept the above benefit certificate and agree to all the 
conditions therein contained and referred to. I hereby warrant I am now in good 
health. I agree and understand that this certificate is not binding upon the society 
until signed by me, nor unless I am now in good health.” 

The defendant pleaded all the statements and warranties as a defense, but it is 
unnecessary to set out the pleadings at length. 

The appellee, who was plaintiff below, testified in substance that she was the 
mother of the deceased, Thomas W. Whitaker, who died on May 6, 1925, at her home 
in Harrison. She testified that he had a policy in the defendant company which he 
gave her for safe-keeping. She said the company refused to pay the policy upon his 
death, and she brought suit. He turned the policy over to her exactly a month before 
his death. He died on the 6th of May. The benefit certificate copied above was here 
introduced in evidence. She testified that they solicited her boy to join the fraternity 
on February 2, and he was in sound health, 19 years old, and lived at home, and was 
her only boy. She stated he was in good health; that the signature at the bottom of 
the certificate or policy was the signature of her son. She further testified that the 
insured was called upon by Dr. Poyner Sunday before the delivery of the policy the 
following day; that Dr. Poyner was called to see her daughter, and her son com- 
plained of feeling bad, but he did not want to go to bed and did not want any medi- 
cine. The doctor was called back that evening to see the insured on account of 
bleeding nose. The boy was up the next day and was in good health. He worked 
some of the day the policy was delivered, ate his breakfast, and was feeling all right, 
and that nobody could see anything wrong with him; he was all right every way. 

Cleve Coffman, clerk of the camp, testified in substance that he was the cashier 
of the First National Bank of Harrison, and clerk of the Modern Woodmen at the 
local camp there; that he issued receipts for the payment of dues to members and 
delivered certificates of membership and benefits; that he delivered and signed the 
certificate on which the suit was based. The insured was reported as a member 
April 4, and report was sent in to the head clerk in May. The policy was delivered 
to the insured April 6th. The insured made payment of his dues on April 6 in per- 
son, and the certificate was delivered to him in person. Here the proofs of death were 
introduced, and the witness continued that he notified the head clerk of the death of 
the insured. Insured was initiated on the 2d day of February, but did not pay any 
money until the 6th of April, when his policy was delivered. He said he did not 
deliver the certificate because he supposed the boy did not have any money. 

Dr. J. H. Poyner was called by the defendant, and testified in substance that he 
was a regular practicing physician in Harrison, and had been practicing for thirteen 
years; that he visited Thomas W. Whitaker on the 5th of April, 1925, at his home, 
examined him, and found that he had influenza, and also leakage of the heart; that 
he visited him twice on this day, the last time being in the night, when his nose was 
bleeding; he could hear the leakage of his heart very distinctly; he had treated a 
number of cases of leakage of the heart; that leakage of the heart is usually the 
result of some other disease; that the insured had a pretty bad leakage of the heart; 
that he did not consider him a person in good health at said time, and that he would 
not recommend a man in his condition as a good insurance risk. 

Dr. J. H. Fowler testified in substance that he was a practicing physician in Har- 
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rison, and had been for 25 years; that he treated insured in his last illness, being called 
first on April 18th; that he found him suffering pain in his foot and leg, and also 
found him suffering from a heart lesion, or a murmur when he breathed; he could not 
tell how long he had been in this condition; he did not consider a person with leakage 
of the heart as a good risk for insurance; he had known this boy for many years 
and could not tell anything was wrong with him until he was called to see him. He 
said the flu is one of the common causes of heart affection; if you see a boy on the 
street you could not tell whether he had heart trouble by looking at him; he might 
have it and you could not tell it. 

Defendant then offered its answer in evidence, and pleaded the clauses of the policy 
with reference to warranties, etc. 

The plaintiff then recalled Laura D. Whitaker, who testitfied in substance that the 
insured had never been sick until his last sickness; that he never took any medicine, 
that he objected to them sending for Dr. Poyner, and that he objected to taking 
medicine ; that he worked for different parties after the 5th day of April; that he was 
not sick or in bad health on the 6th day of April or any day thereafter until Dr. 
Fowler came to see him on the 18th. 

Wm. Cole, J. W. Wynn, Oscar Rogers, Effie Whitaker, Jane Whitaker, and Mrs. 
J. B. Ritchie all testified that they knew the boy intimately, and that he was seemingly 
in good health and did not give any indication of heart trouble. 

Cleve Coffman was recalled, and he and Rex Poyner both testified that they saw 
the insured after April 5th and prior to his death, and that he was in good health. 

Dr. C. M. Routh testified in substance that he was a practicing physician, and had 
been practicing in Harrison since 1902; that in 1925, in February, he was district 
medical examiner for insurance for the Modern Woodmen, and examined the insured, 
making a close examination, and found him in good health at the time. 

Vance Holt and William Cole both testified in substance that they saw the insured 
in February, March, and April, 1925, and he appeared to be in perfect health and phys- 
ical strength. 

Dr. Fowler was recalled by the plaintiff, and testified in substance that a person 
might have any kind of fever that might cause temporary regurgitation of the heart; 
that if a person were examined in February and found in good health and no heart 
trouble, and on the 5th day of April found to have flu and regurgitation and on the 
6th was up and seemingly in good health, having the ability to climb trees and jump 
to the ground without any apparent injury, and seemed to be in good condition and 
able to perform manual labor, and on the 5th of April had leakage of the heart, he 
would think it was temporary; that there was nothing in insured’s condition when he 
examined him that showed organic heart trouble; that when he visited him on the 
18th of April he found that the deceased had rheumatism and organic heart lesion. 

Dr. L. Kirby was called by the defendant, and testified in substance that he had 
been practicing medicine in Harrison since the 21st of October, 1871; that leakage of 
the heart is becoming a common disease, and causes a good many deaths; that a doctor 
can tell by putting an ear down or using a stethoscope whether a person has heart 
leakage; that one may have heart leakage and may be up and doing manual labor, but 
he did not regard such a person in good health; that, assuming that on the 5th of April 
the person was found to have the same disease and had been sick several days before 
the 18th, and supposing that he died on the 6th day of May of rheumatism and organic 
heart lesion, in his opinion as a doctor he had leakage of the heart all the time from 
April 5 until the date of his death; he said it is sometimes a little hard to determine 
whether regurgitation of the heart is chronic or temporary; that it might be tempo- 
rary under the hypothetical facts stated in this case, or it might not; that if the boy 
was able to go on with his work and perform the physical feats related in the hypo- 
thetical question, it would look on the surface that he did not have heart trouble, but, 
on the other hand, it would be probable that he would have such trouble. 

The court upon its own motion gave the following instructions: 

“Gentlemen of the Jury: In this suit Laura D. Whitaker seeks to recover from the 
Modern Woodmen on a certain policy that was issued to her son, Thomas W. Whit- 
aker, some time in April, possibly in the year 1925. She alleges in her complaint that 
her son, Thomas W. Whitaker, was insured, his life was insured with this defendant 
company, and it has been admitted that this policy was issued to him and under the 
rules and regulations and by-laws of the company which are all considered as a part 
of the contract in this case; that is, the application and by-laws of the company are 
all a part of the contract or policy. It is admitted that he took out the policy and 
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application for it and all the allegations in the complaint had been admitted, except 
that the defendant says and alleges in its answer at the time he accepted it, which 
was not effective or could not be effective until the time it was accepted by the insured, 
and it was claimed by the defendant in its answer, at the time he accepted this insur- 
ance policy on the 6th day of April, 1925, that he was not ih good health at the time, 
and therefore was not an insurable risk. Those are the facts, gentlemen, you would 
be called upon to try.” 

On request of the plaintiff and over the objection and exceptions of the defend- 
ant, the court gave the following instructions: 


Instruction No. 1: “In this case Mrs. Laura D. Whitaker is plaintiff and is 
seeking to recover $1,000 and 6 per cent. interest on the same from and after defendant 
rejected the claim. The defendant denies liability anf alleges misrepresentation upon 
the part of the assured, Thomas W. Whitaker, as to the condition of his health at the 
time of the delivery of the policy, and that is one of the issues you are called upon 
to try. It is agreed that the plaintiff is the mother of the assured and the beneficiary 
under the policy.” 

Instruction No. 2. “Before the plaintiff can recover the burden is hers to show 
by a preponderance of the testimony that her son had a policy of $1,000, had paid the 
usual and required rate, had made no misrepresentations to procure the policy, and 
— ——* during the life of the policy. If you so find, your verdict will be for the 
plaintiff.” 

Instruction No. 3. ‘The deceased made his application for his policy of insurance 
and the policy was issued and delivered to him, and that places the burden on the 
defendant to establish by a preponderance of the evidence that the deceased had any 
physical ailment that would avoid the terms of the policy, and unless the defendant 
aoa the same by a preponderance of the evidence, you will find for the 
plaintiff. 

“T instruct you that the physical condition of the insured on the 18th day of April, 
1925, when Dr. Fowler was called to treat him, can only be considered by you for the 
purpose of determining his physical condition at the time said policy was delivered 
to him and for no other purpose.” 


The defendant requested peremptory instruction which the court refused to give, 
and then, at the request of the defendant, the court gave the following instructions: 

Defendant’s requested instruction. “In this case, gentlemen, there is but one issue 
for you to determine, and that is whether Thomas W. Whitaker was, on the 6th day of 
April, 1925, the date of the delivery of the certificate, in good health. The defendant 
pleads that on said date the applicant was suffering with influenza and an affection of 
the heart. Upon this issue the burden is upon the defendant. If you believe from a 
preponderance of the evidence that the applicant, Thomas W. Whitaker, was on said 
date—April 6, 1925—affected with influenza and leakage of the heart or either of such 
diseases, then, in that event, you must find for the defendant; and it makes no differ- 
ence whether deceased knew of such condition or not.” 


The defendant filed motion for a new trial urging several errors, but the instruc- 
tion that it asked and which was given by the court told the jury that there was but 
one issue for them to determine, and that was whether Thomas W. Whitaker was, on 
the 6th day of April, the date of the delivery of the certificate, in good health. 

[1] In addition to the one question that counsel state is for the jury, they argue 
the question of the admissibility of the evidence, and very earnestly contend that non- 
expert witnesses cannot state their opinion as to the physical condition of the de- 
ceased, but can only testify to facts, that is, what he did and said, and how he acted, 
and that when they have testified to these facts it is then the province of the jury to 
determine the issue as to his health. They call attention to a number of cases in which 
this court has held that as a general rule the witness must state only facts, and not 
state the conclusions at which he has arrived from such facts. In speaking of the tes- 
timony of nonexpert witnesses who testified that one appeared to be suffering, looked 
like she was sick, seemed to be in bad health, and that a short time before the injury 
she appeared to be in very good health, this court said: 

“The testimony comes within the rule approved by this court in St. Louis, Iron 
Mountain & S. Ry. Co. v. Osborne, 95 Ark. 310, 317, 129 S. W. 537, where we held 
that it was not error to allow nonexpert witnesses to state facts within their knowledge 
and observation as to the plaintiff’s physical condition, habits, etc., before and after the 
date of the alleged injury. 
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“Judge Elliott, in his treatise on Evidence, vol. 1, § 679, states: ‘An ordinary 
witness may testify in a proper case as to the state of his health. Thus, he may tes- 
tify that he has suffered pain, or state his physical condition generally. * * * So, 
such a witness may testify that another person seemed to be sick, suffering pain, 
nervous, or in good or bad health.’ See, also, sections 675, et seq. 

“Where one person is acquainted with another and they come in contact with each 
other frequently, it is not a matter of expert knowledge for one to tell whether the 
other appears to be sick or well. These are matters of common experience and ob- 
servation. And a nonexpert witness, after stating the facts upon which his opinion is 
based, may even give his opinion in such matters.” Kansas City Southern R. Co. v. 
Cobb, 118 Ark. 569, 178 S. W. 383. 

There are numerous cases to the same effect. This court has also frequently held 
that nonexpert witnesses may testify whether in their opinion a person is sane or insane 
after giving the facts upon which they base their opinion. As to whether one is in 
good health or not is a matter of opinion. The experts themselves do not know, but 
can merely give their opinion, and persons that constantly associate with one would 
probably be able to tell more accurately whether one was in good health than an 
expert who did not ascociate with the person frequently. At any rate, we think that 
it was proper for the witnesses to be permitted to testify as to whether or not the 
deceased was in good health on the 6th day of April, the day the policy was delivered. 

A physician testified that on the 5th day of April, that day before the policy was 
delivered, he attended the deceased, and that he had a leaky heart, but not only this 
physician, but all others who testified at all, testified that this might be chronic or 
temporary. But the physicians testified as to his condition of health, and these hon- 
experts testified, and it was then submitted to the jury on an instruction requested by 
the defendant, telling them that there was but one issue, and that was whether Whit- 
aker was, on the 6th day of April, in good health. We think the court did not err 
in permitting the testimony of the nonexpert witnesses. 

[2] It is next contended by the appellant that the counsel for the appellee and the 
court erred in their failure to distinguish the difference between false representations 
and warranties. There is no controversy about the good health of the applicant at 
the time the application was made. It is not contended that at that time he was not in 
good health. But it is contended that on the 6th day of April, the day the policy was 
delivered, he signed a certificate, and that that certificate was a warranty that he was 
in good health. It is not entirely clear from the record in this case whether that 
certificate was written on the benefit certificate or no. But we think from the appear- 
ance of the record and the testimony that it was. It was a statement as follows: 

“T have read and hereby accept the above benefit certificate and agree to all the 
conditions therein contained and referred to. I hereby warrant I am now in good 
health. I agree and understand that this certificate is not binding upon the society 
until signed by me, nor unless I am now in good health. Thomas W. Whitaker.” 

It is contended that the statement in the above certificate, “I hereby warrant I am 
now in good health,” constitutes a warranty, and therefore must be true. The testi- 
mony of the clerk who delivered the policy shows Whitaker came to the bank and the 
policy was delivered to him and he signed it, and if there was anything to indicate that 
he was not in good health at the time, this witness did not mention the fact, and was 
not asked about it by either party. He was the clerk of the camp whose duty it was 
to deliver the policy only in case the insured was in good health at the time. He 
delivered it to him on that day, evidently believing that he was in good health. 

This court has said: 

“*Statements or agreements of the insured which are inserted or referred to in a 
policy are not always warranties. Whether they be warranties or representations 
depends upon the language in which they are expressed, the apparent purpose of the 
insertion or reference, and sometimes upon the relation they bear to other parts of 
the policy or application. All reasonable doubts as to whether they be warranties 
or not should be resolved in favor of the assured.” * * * A warranty, being a part 
of the contract itself, as contradistinguished from a representation, which is a mere 
inducement to the policy, must necessarily appear in the contract itself in express 
terms, or be so referred to in the policy as to clearly indicate that the parties intended 
it to form a part of the contract.” Metropolitan Life Ins. Co. v. Johnson, 105 Ark. 
101, 150 S. W. 393. 

“The doctrine or rule as to warranties in contracts of insurance, as stated in the 
earlier cases, is, in substance, that if any warranted statement in the application is 
shown not to be the exact and literal truth, the insurance is forfeited, and that this 
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result must follow even though the statement be made in the utmost good faith, and 
relates to a fact which is in no manner material to the risk against which the insur- 
ance is taken. In most jurisdictions where the Legislature has not interfered to 
change it, the same statement of the rule is still adhered to, but its manifest harshness, 
to say nothing of its absurd extreme of technicality, has led the courts to greatly 
limit its application, by emphasizing the distinction between warranties and representa- 
tions, and by holding strictly to that other rule, which requires contracts of insurance 
to be taken most strongly against the insurer, and that courts should so inerpret the 
conract, if it be fairly possible, as to avoid a forfeiture. 

“It is now well settled that the use of the word ‘warrant,’ or ‘warranty,’ in the 
application or policy is of itself by no means conclusive upon the question whether, in 
view of the entire record, any given answer or statement of the insured is to be given 
technical effect as a warranty, rather than as a representation.” 

The court cites many cases, and then proceeds: 

“Indeed in the Port Blakely Mill Co. Case [56 Wash. 681, 106 P. 194, 28 L. R. A. 
(N. S.) 593], supra, the court goes to the extent of saying that the word ‘waranty’ is 
of such general signification and of such general and discursive use that, except as it 
may be restrained or explained by the writing as a whole, it is ‘absolutely without 
legal significance.’ Again, it is said that the ‘rule is universal that statements con- 
tained in the application will not be construed to be warranties, if elsewhere in the con- 
tract there can be found reason to suppose that such was not the clear understanding 
of the parties.’ * * * ‘We do not overlook the fact that the warranty is repeated a 
number of times throughout the application, and that it is very sweeping in form, 
and that it is so repeated without the qualification which we have noted. * * * If such 
a provision were enforceable regardless of good faith of the insured and regardless 
of his knowledge of hidden infirmities, no person could know whether he was insured 
or not. * * * The form of the question necessarily calls for an opinion, and an agree- 
ment to warrant the truthfulness of the answer is no more than to warrant that the 
applicant will make a bona fide answer as to his opinion of the character of his ail- 
ment.’” Teeple v. Fraternal Bankers’ Reserve Soc., 179 Iowa, 65, 161 N. W. 102, 
L. R. A. 1917C, 858. 

The defendants then argue that there is no question about the good faith of 
Whitaker. They did not claim that his statement was not what he thought was true, 
and, while the authorities are divided on the question, many authorities hold that a 
warranty as to good health is merely a statement of opinion, and, if made in good 
faith and the applicant believes his statement to be true, that this is a compliance. 
In other words, that a warranty as to good health is warranty of the good faith of 
the applicant. In speaking of statements with reference to good health it has been said: 

“Conceding that the representations contained in the application for the policy 
were made warranties by the reference to them in the policy, still we cannot say that 
they were untrue. The application was not introduced, and we are not advised by the 
evidence, of its contents. We cannot determine that there was either misrepresenta- 
tion or concealment of facts. For aught that appears in this record, there may have 
been a full disclosure of every fact material to the risk, and a true answer to every 
question propounded. * * * A warranty is in the nature of a condition precedent; it 
must appear on the face of the policy; or, if on another part of it, or on a paper 
physically attached, it must appear that the statements were intended to form a part 
of the policy; or, if on another paper, they must be so referred to in the policy as 
clearly to indicate that the parties intended them to form a part of it. A warranty 


cannot be created nor extended by construction.” Mutual Benefit Life Ins. Co. v. 
Robertson, 59 Ill. 123, 14 Am. Rep. 8. 

Again it has been said: ; 

“‘The practical operation of such literal warranties is so often harsh and unfair 
that courts require their existence to be evidenced clearly and unequivocally, and are 
not inclined to allow it to rest upon a mere verbal interpretation where a reasonable 
construction of a contract as a whole will authorize a different meaning. All reason- 
able doubts as to whether statements inserted in or referred to in an insurance policy 
are warranties or representations should be resolved in favor of the insured.’ By 
statute at least two states (Pennsylvania and Ohio) have eliminated warranties from 
the law of insurance in those states, and the constitutionality of such statutes has been 
susained by the Supreme Court of the United States.” Spence v. Central Accident Ins. 
Co., 236 Til. 444, 86 N. E. 104, 19 L. R. A. (N. S.) 88. 
It will be remembered that the appellant’s physician not only examined the appli- 
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cant thoroughly, but stated that he had known him all his life and he knew at the time 
he examined him whether or not he was in good health, and that he stated that at that 
time he was in good health. After that the policy was issued. It was delivered to the 
insured at the bank in Harrison when the insured was apparently in good health. The 
statement of the insured was evidently not in the face of the policy, but he signed a 
statement to the effect that he was in good health at that time, and, while the statement 
itself contains the word “warranty,” we think it was not a warranty further than 
that the insured warranted the truth of his answer; that is, that he believed it to be 
true. Being made at the time it was, under the circumstances, we think it was a repre- 
sentation and not a warranty, although the word “warranty” was «sed. 

As has been said by some other courts, if a statement of the assured when the 
policy was delivered that he was in good health, believing that his statement was the 
absolute truth, would avoid the policy if it turned out that there was some unknown 
ailment, then no one would know whether he had insurance or not. Our conclusion is 
that it was not a warranty, but a representation. 

[3] The appellant next contends that the court erred in giving instructions to the 
jury. The court at the request of the appellee gave the following instruction: 

“Before the plaintiff can recover the burden is hers to show by a preponderance 
of the testimony that her son had a policy of $1,000, had paid the usual and required 
rate, had made no misrepresentation to procure the policy, and that he died during the 
life of the policy. If you so find, your verdict will be for the plaintiff.” 

The appellant says that it is not alleging any misrepresentations, but alleges a 
breach of warranty. Since we hold that the clause in the statement signed by the 
insured was a representation and not a warranty, the appellant was contending and 
did contend that the statement of the insured was untrue, and therefore in effect con- 
tended that it was a misrepresentation. But the appellant itself requested and the 
court gave the following instruction: 

“In this case, gentlemen, there is but one issue for you to determine, and that is 
whether Thomas W. Whitaker was, on the 6th day of April, 1925, the date of the 
delivery of the certificate, in good health. The defendant pleads that on said date 
the applicant was suffering with influenza and an affection of the heart. Upon this 
issue the burden is upon the defendant. If you believe from a preponderance of the 
evidence that the applicant, Thomas W. Whitaker, was on said date—April 6, 1925— 
affected with the influenza and leakage of the heart or either of such diseases, then, 
in that event, you must find for the defendant; and it makes no difference whether 
deceased knew of such condition or not.” 

This instruction submitted to the jury the one issue of whether Whitaker was 
in good health at the time he received the policy. And we think it was more favorable 
to the appellant than it was entitled to. Our conclusion is that the issue was submitted 
to the jury under proper instructions, and their finding on the question of fact is con- 
clusive. The judgment is therefore affirmed. 

Smith, J., dissents. 


OBRIST et al. v. GRAND LODGE OF KANSAS, A. O. U. W., et al. 
(No. 27244.) 
Supreme Court of Kansas. June 11, 1927. 
256 Pacific Reporter, 955. 
(Syllabus by the Court) 

1. INTERPLEADER—EVIDENCE HELD TO SUPPORT FINDING THAT 
BENEFICIARY WAS DEPENDENT OF INSURED UP TO TIME OF 
HIS DEATH WITHIN BY-LAWS OF BENEFIT SOCIETY. 

In an action between a named beneficiary and the heirs of the insured to 
determine the right to the proceeds of a fraternal beneficiary policy, the evidence 
examined, and held sufficient to support a finding that the named beneficiary was a 
dependent of the insured. 

(For other cases, see Interpleader, Dec. Dig. § 29.) 

2. INSURANCE—BENEFIT SOCIETY ALONE CAN RAISE OBJECTION 
THAT BENEFICIARY DESIGNATED IS NOT POSSIBLE BENEFI- 
CIARY WITHIN BY-LAWS. 4 . 

The benefit society alone can raise the objection that the beneficiary designated 
in a certificate does not come within the class who may be designated under its 
by-laws. 

(For other cases, see Insurance, Dec. Dig. § 771.) 





4406 The Insurance Law Journal, Vol. 69 [Sept., 1927 


Appeal from District Court, Sedgwick County; J. E. Alexander, Judge. 

Action by Frank Obrist and others, as heirs at law of Frank Fisher, deceased, 
against the Grand Lodge of Kansas of the Ancient Order of United Workmen 
and Veronica M. Conner, née Shields, in which the first-named defendant tendered 
the amount of the beneficiary policy sued on into court. From a judgment for 
defendant Veronica M. Conner, plaintiffs appeal. Affirmed. 

William Keith and Monroe Wright, both of Wichita, for appellants. 

P. H. Moroney, of Tulsa, Okl., and Earl Blarke, W. A. Blake, Harold L. 
Blake, and Ralph B. Blake, all of Wichita, for appellee Conner. 

Hopkins, J. [1] This controversy involves the right to the proceeds from a 
fraternal beneficiary policy issued on the life of Frank Fisher by the Ancient Order 
of United Workmen. The Grand Lodge of the order admitted liability and tendered 
the money into court. The defendant Veronica M. Conner, née Shields, was the 
named beneficiary in the certificate. The plaintiffs were the heirs at law of Frank 
Fisher, deceased. The latter were defeated and appeal. 

Frank Fisher, for many years a resident of Wichita, maintained a home until 
his death in September, 1925. His wife died in 1914. The Fishers had no children 
of their own, and in 1905, took Veronica Shields, then about 4 years old, into their 
‘home. She lived at the Fisher home until she entered St. Francis Hospital at 
Wichita to take training in preparation for practical nursing. Sums of money were 
furnished her by Mr. Fisher during her course of training. Afterwards she was 
married to James Oliver Conner, lived a short time at Tulsa with her husband, 
when they returned to Wichita. The court, among other things, found substantially 
that it was the intention of Frank Fisher during all of the years he paid assess- 
ments on the certificate in question that she (Veronica M. Conner) should receive 
the benefits; that there was no question but what she was a dependent at the time 
she was named as beneficiary and for a good many years, and that, if such depend- 
ency ceased, it must have been either at the time she took up training, at the time 
she graduated and became qualified to earn a living, or at the time of her marriage; 
that the evidence showed that while she was in training she received support from 
her foster father to some extent at least; that at the time she was not engaged 
in work she lived at his home and he furnished her with shelter and food; that the 
same situation obtained after she was graduated; that, while she was not working 
on a case, she remained at home and received shelter and food; that at the time or 
just prior to her marriage she was a member of Fisher’s family and took care of 
him through his illness; that she was then receiving shelter and food at his hands; 
that she took care of him and received no compensation for it other than any other 
member of a household would in the care of another member; that at the time she 
went to Tulsa to be married he went with her, returning in a few days, became ill, 
sent for her, and she came; that her husband followed shortly after; that they 
(Veronica and her husband) were practically without means; that she worked for 
him (Fisher), nursed him at the hospital simply as an ordinary member of the 
family would; that they resided in his home and there had shelter and support; that 
he (Fisher), returned to Tulsa with her and her husband and there contributed to 
their (Conner’s) support out of his pension, and contributed before they left of his 
savings, both for his own benefit and for theirs in returning to Tulsa; that, under 
the facts, the court was of the opinion that the evidence shows she continued depend- 
ent upon him to the time of his death. , 

The Grand Lodge of Workmen is a fraternal benefit society. The statute pro- 
viding for the payment of benefits reads: : 

“The payment of death benefits shall be confined to wife, husband, relative by 
blood to the fourth degree ascending or descending, father-in-law, mother-in-law, 
son-in-law, daughter-in-law, stepfather, stepmother, stepchildren, children by legal 
adoption, or to a person or persons dependent upon the member ; provided, the mem- 
ber may, with the consent of the society, make an incorporated charitable institution 
his or her beneficiary. Within the above restrictions each member shall have the 
right to designate his beneficiary, and, from time to time, have the same changed 
in accordance with the laws, rules or regulations of the society, and no beneficiary 
shall have or obtain any vested interest in the said benefit until the same has become 
due and payable upon the death of the said member: provided further, that any 
society may by its laws limit the scope of beneficiaries within the above classes. 
R. S. 40—701. i 

The plaintiffs concede that Mrs. Conner was a dependent at the time she was 
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named a beneficiary in the certificate and continued such dependency until she began 
training at the hospital in January, 1922, but contend that the evidence was not suffi- 
cient to support the finding that she continued afterwards to be a dependent on her 
foster father, Frank Fisher. It is argued that from April, 1925, until the death of 
Frank Fisher, he was dependent upon her rather than she upon him; that during 
the last six months of his life, she rendered services as a nurse worth many times 
the contributions he was making to her. They quote the rule and cite authorities in 
support thereof to the effect that “a beneficiary must be dependent upon a member 
in a material degree for support, maintenance, or assistance and the obligation on 
the part of the member to furnish it must rest upon some moral, legal, or equitable 
ground and not upon the purely voluntary or charitable impulses of the member”— 
citing, 19 R. C. L. 1282; Gillam v. Dale, 69 Kan. 362, 76 P. 861; Boice v. Shepard, 
78 Kan. 308, 96 P. 485: M. W. A. v. Comeaux, 79 Kan. 493, 101 P. 1, 25 L. k. A. 
(N. S.) 814, 17 Ann. Cas. 865; McCarthy v. Supreme Lodge, etc., 153 Mass. 314, 
26 N. E. 866, 11 L. R. A. 144, 25 Am. St. Rep. 637; Murphy v. Nowak, 223 Ill. 
301, 79 N. E. 112, 7 L. R. A. (N. S.) 393; and others. 

In our opinion, there was sufficient evidence to sustain the finding of the court 
that Veronica Conner was a dependent of the deceased up to the time of his death. 
There was evidence showing that from the time she was taken into the Fisher home 
when four years old, she was supported, treated, and raised as a member of the 
family; that, while she was in training as a nurse, she received support from her 
foster father; that, while she was not engaged ‘in work, she lived at his home, 
receiving from him shelter and food; that the same condition obtained after she 
graduated, and while working as a nurse she lived at home and received shelter and 
food; that at the time or just prior to her marriage, she was a member of his house- 
hold, engaged in taking care of him through his sickness; that she was then receiv- 
ing shelter and food at his hands; that he desired her to be married, and that, when 
she married, he went with her to Tulsa; that he returned in a few days, became ill, 
and sent for her. Her husband also came; they were practically without means; 
that she and her husband resided at the home of the deceased and there had shelter 
and support; that later deceased went with her and her husband to Tulsa and there 
contributed to their support from his pension. Whether or not she was a dependent 
was a question of fact. Alexander v. Parker, 144 Ill. 355, 33 N. E. 183, 19 L. R. A. 
187; Supreme Council, A. L. of H., v. Perry, 140 Mass. 589, 5 N. E. 634. And 
there was substantial evidence to sustain the finding of the trial court that she was a 
dependent within the contemplation of the statute. 

“Where there is substantial evidence to support a finding made by the trial 
court or jury, the Supreme Court adopts such finding as an ascertained fact, although 
the record also contains evidence to the contrary; and the Supreme Court cannot 
independently undertake to determine the relative weight of the evidence, except 
in cases where the controlling evidence is documentary or by deposition; and this 
rule is the same whether the case be in the nature,of an action at law or a suit in 
equity.” Farney v. Hauser, 109 Kan. 76, 198 P. 178. 

See, also, Wright v. Sutton, 122 Kan. 771, 253 P. 225. 

[2] There appears, however, to be another question which determines the issues 
in this case. The deceased was a charter member of the local lodge, and, since 
the death of his wife in 1914, had regularly paid the society the necessary premiums 
and dues to keep his policy in effect in favor of Mrs. Conner. Under such c:rcum- 
stances, the society was hardly in position to deny liability under the contract and 
in fact did not deny liability. It tendered the proceeds due on the certificate into 
court. The general rule is that only the insurer can take advantage of the ineligibility 
of a beneficiary in such a certificate or policy of insurance; that no one but the 
society can question the eligibility of the person designated as beneficiary. 19 R. C. L. 
1288: 29 Cyc. 105; Fuller v. Supreme Council of Royal Arcanum, 64 Ind. App. 
49, 115 N. E. 373; Sov. Camp, W. O. W., v. Muth, 91_N. J. Eq. 460, 109 A. 853. 
In Supreme Council of Royal Arcanum v. Churlo (D. C.) 263 F. 755, it was said: 

“A benefit society alone can raise the objection that the beneficiary designated 
in a certificate does not come within the class who may be designated under its by- 
laws.” Syllabus. hs 

See also Taylor v. Hair (C. C.) 112 F. 913; Gristy v. Hudgens, 23 Ark. 339, 
203 P. 569; American Ins. Union v. Manes, 150 Ark. 315, 234 S. W. 496, 18 A. L. R. 
1161. 

Since the insurance society did not question the right of Mrs. Conner to the 
proceeds of the certificate, and since plaintiffs could not, she was entitled thereto, 

The judgment is affirmed. 
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METROPOLITAN LIFE INS. CO. v. TAYLOR’S ADM’R. 
Court of Appeals of Kentucky. April 29, 1927. 
293 Southwestern Reporter 1061. 

1, INSURANCE—CONDITION VOIDING POLICY, UNLESS INSURED, ON 
DELIVERY, IS IN SOUND HEALTH, IS NOT LIMITED TO ILL 
HEALTH AFTER APPLICATION, WHERE NO MEDICAL EXAMINA- 
TION WAS HAD. 

_ , Condition in life policy that it is not binding, unless on date of delivery insured 

is in sound health, is not limited to unsoundness of health arising after application, 

where no medcal examination or inspection was made. 
(For other cases, see Insurance, Dec. Dig. § 136[4].) 


2. INSURANCE—WHERE THERE WAS NO MEDICAL EXAMINATION, 
ANSWER ALLEGING UNSOUND HEALTH AND TREATMENT FOR 
SERIOUS DISEASES WITHIN TWO YEARS, MAKING POLICY VOID, 
HELD TO CONSTITUTE DEFENSE. 

Where policy could be declared void in case insured was not in sound health 
on date thereof, or had been attended by physician within two years previous, answer 
alleging unsound health of insured at date of policy and treatment for serious dis- 
eases within two years prior thereto held to constitute defense, in absence of waiver, 
where there had been no medical examination. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


3. INSURANCE—APPLICATION, THOUGH UNATTACHED, IS ADMIS- 
SIBLE TO PROVE FRAUD VITIATING POLICY WHEN NOT RE- 
FERRED TO THEREIN. 

Where application is not referred to in policy, it is admissible to prove fraud 
vitiating policy, though not attached thereto or made part thereof. 
(For other cases, see Insurance, Dec. Dig. § 655[2].) 


4. INSURANCE—THOUGH APPLICATION WAS NOT PART OF POLICY, 
ANSWER ALLEGING POLICY WAS INDUCED BY FALSE STATE- 
MENTS IN APPLICATION HELD TO STATE VALID DEFENSE. 
Answer alleging insured made false statements in application not referred to in 

policy, which induced delivery of policy, held to constitute valid defense to action 

thereon, though application was not attached to, or made part of, policy. 
(For other cases, see Insurance, Dec. Dig. § 640[2].) 


Appeal from Circuit Court, Hopkins County. 

Action by the Citizens’ Bank & Trust Company, as administrator of Mary 
Taylor, against the Metropolitan Life Insurance Company. Judgment for plaintiff 
on demurrer to the defendant’s answer, and defendant prays an appeal. Appeal 
granted. Judgment reversed and cause remanded. 

C. J. Waddill, of Madisonville, for appellant. 

Fox & Gordon, of Madisonville, for appellee. 

Cray, C. J. The Citizens’ Bank & Trust Company, as administrator of Mary 
Taylor, brought this action against the Metropolitan Life Insurance Company to 
recover on a policy insuring the life of Mary Taylor for $268. The lower court 
sustained a demurrer to the second and third paragraphs of the answer, and rendered 
judgment for plaintiff on the face of the pleadings. Defendant has prayed an appeal. 

Paragraphs 2 and 3, to which demurrers were sustained, are as follows: 

“2. Defendant for further answer says that the policy sued on was issued and 
delivered by it to insured subject to the following conditions made part thereof: | 

“*(1) If the insured is not in sound health on the date of said policy, or if within 
two years before said date the insured had been attended by a physician for any 
serious disease or complaint, or if before the date of said policy insured had had 
any pulmonary disease or chronic bronchitis or disease of the heart, liver, or kidneys 
unless such disease is specifically recited in a written waiver signed by the secretary 
of the defendant, then in any such case the defendant may declare the policy void 
and the liability of the defendant in case of any claim under the policy shall be 
limited to the return of premiums paid on the policy.’ 

“Defendant says that the insured was not in sound health on the date of the 
policy; that within two years before the date of said policy insured had been 
attended to by a physician for serious diseases, to wit, pulmonary disease, chronic 
bronchitis, disease of the heart disease of the kidneys, and dropsy; that within 
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two years before the date of the policy insured had had pulmonary disease, chronic 
bronchitis, disease of the heart and kidneys and dropsy, and that each and all of said 
diseases caused and contributed to her death; that none of said diseases was recited 
in any waiver signed by the secretary of the company. Defendant further says 
that said policy is an industrial policy, and that same according to its custom in 
such cases, was issued and delivered without medical examination or inspection; 
that defendant did not know until after death of insured either that she was not in 
sound health on the date of said policy or that she had been attended by a physician 
for any disease, or that she had ever had pulmonary disease or chronic bronchitis 
or disease of the heart or kidneys or any other disease; and that, if defendant 
had known of any of said facts, said policy would not have been issued, or delivered, 
and, if it had known of any of said facts before the death, the said policy would have 
been declared void and premiums returned. Defendant says that immediately upon 
discovery by it of said facts, which was after the death of insured, and after the 
only claim of any beneficiary thereunder had been made, it promptly tendered and 
offered to pay all premiums paid under said policy, to wit, the sum of $3, which 
tender was refused, and that said tender was made and refused prior to the bringing 
of this action, and that defendant has at all times been tendering and offering to 
pay said sum of $3, and defendant now offers herewith and tenders into court the sum 
of $3 in full payment of all liability under said policy. 

“3. Defendant for further answer says as follows: It admits the issual and 
delivery of the policy sued on, and says that same was issued and delivered on the 
faith and basis of the statements made by said Mary Taylor in her application for 
said policy, which statements were made by her to induce the issual of said policy, 
and which statements did in fact induce the issual of said policy. Said application 
containing said statements so signed by said Mary Taylor was made and dated 
October 16, 1925. In said application said Mary Taylor stated as a basis for the 
issual of said policy as follows: 

“*(1) I have never had any of the following complaints or diseases: Bronchitis, 
consumption, disease of heart, disease of lungs, disease of urinary organs, dropsy, 
rheumatism, or spitting blood. 

“*(2) I am now in sound health. 

“*(3) I have not been under the care of any physician within three years.’ 

“Defendant says that each of said statements was false and willfully misrepre- 
sented by said Mary Taylor in her said application; that within six months next 
before the signing and delivering of said application she had each of said diseases 
and that she was not in sound health at the time the application was made, nor at 
the time the policy was issued or delivered, and within said six months she had 
been under the care of a physician for serious disease, to wit, each of said diseases, 
and defendant says that her death was caused and directly contributed to by each 
of said diseases. Defendant says that said policy was and is an industrial policy, 
and was issued and delivered as is the uniform custom in such cases without any 
medical examination or inspection, but solely upon the faith of the truth of said ap- 
plication. Defendant did not know or discover the falsity of said statements until 
after the death of insured, and that immediately upon said discovery, it duly tendered 
to the beneficiary thereof and to plaintiff all the premiums paid thereunder, to wit, 
the sum of $3, and defendant now tenders to this court, and offers to pay, the said 
sum of $3 constituting the premiums paid, also six per cent, per annum, interest 
thereon from the date of the policy, in full of all its liability under said policy. 
Defendant says that it was induced to issue and deliver said policy solely on the faith 
of said statements in said application and in reliance upon the truth thereof; that, 
if the defendant had known that any of said statements were false, or if defendant 
had known that Mary Taylor had had any of said diseases, or if defendant had known 
that Mary Taylor was not in sound health on the date of the policy, or if defend- 
ant had known that said Mary Taylor had been under the care of any physician within 
two years before the date of the policy for any of said diseases, then it would not 
have issued or delivered such policy, nor would any other reputable insurance 
company with like knowledge, acting reasonably and naturally in the usual course 
of business. Defendant says that by reason of the foregoing facts the said policy 
was and is void, and no liability accrued thereon, and the only amount due to 
plaintiff is the amount of premiums collected on said policy, and defendant now 
offers to confess judgment for the sum of $3 and six per cent. interest per annum 
from the date of the policy in full and all liability thereunder.” 
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[1, 2] 1. We have ruled in a number of cases that the condition in a life policy 
that it is not binding unless on the date of delivery the insured is in sound health 
applies only to unsoundness of health arising after the application and medical 
examination, and that, unless it is alleged and shown that the unsoundness of health 
occurred between the application and medical examination and the delivery of the 
policy, the company must rely on the statements in the application to avoid a recovery, 
and not on the conditions in the policy; and that a similar condition that the policy 
is void if the insured before its date has had certain specific diseases applies only 
to such diseases as have been contracted after the application and medical examina- 
tion. Metropolitan Life Insurance Co. v. Moore, 117 Ky. 651, 79 S. W. 219; Western 
& Southern Life Insurance Co. v. Davis, 141 Ky. 360, 132 S. W. 410; Modern Wood- 
men of America v. Atkinson, 153 Ky. 527, 155 S. W. 1135; Metropolitan Life Insur- 
ance Co. v. Walters, 215 Ky. 379, 285 S. W. 252. Moreover, the rule does not 
depend on the extent of the examination or the name by which it is called, and 
applies both to a medical examination and what is termed an inspection. Metropolitan 
Life Insurance Co. v. Walters, supra. However, if it be true, as alleged in the 
second paragraph of the answer, that there was neither a medical examination nor 
an inspection, there is no basis for the contention that the condition in the policy 
refers to unsoundness of health or disease occurring after an event that has never 
taken place, and the reason for the rule ceases. Not only so, but with respect to the 
condition that the policy may be avoided if the insured, within two years before 
its date, has been attended by a physician for any serious disease or complaint, the 
situation is different, and it cannot be said that the condition refers to the attendance 
of a physician after the medical examination, even though one had taken place. 
Metropolitan Life Insurance Co. v. Walters, supra. We are therefore constrained 
to hold that paragraph 2 presents a good defense, and that the demurrer thereto 
should have been overruled. 

[3, 4] 2. As the application was not referred to in the policy, it, though not 
attached to or made a part of the policy, was admissible to prove fraud vitiating 
the policy, and the failure to allege that it was attached to or made a part of the 
policy did not make paragraph 3 bad on demurrer. Western & Southern Life 
Insurance Co. v. Weber, 183 Ky. 32, 209 S. W. 716. As the allegations of paragraph 
3 are otherwise sufficient to constitute a valid defense (Metropolitan Life Insurance 
Co. v. Walters, supra), it follows that the demurrer thereto should have been 
overruled, 

Wherefore the appeal is granted, and the judgment is reversed and ‘cause 
remanded for proceedings consistent with this opinion. 


JANUNAS v. METROPOLITAN LIFE INS. CO. (No. 9, Jan. Term.) 
Supreme Court of Michigan. June 6, 1927. 
214 Northwestern Reporter 117. 

1. INSURANCE—STATEMENTS IN APPLICATION, NOT INDORSED ON, 
OR ATTACHED TO, POLICY IN LETTERS EASILY READ, WILL NOT 
AVOID POLICY (COMP. LAWS 1915, § 9360). 

Under Comp. Laws 1915, § 9360, no statement of insured in application will 
avoid policy, unless application is indorsed on, or attached to, policy when issued 
in letters sufficiently large and legible to be read by person of normal eyesight, 
under normal conditions, with reasonable ease. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2. INSURANCE—FRAUDULENT STATEMENTS IN APPLICATION, NOT 
INDORSED ON, OR ATTACHED TO POLICY SUED ON IN LETTERS 
EASILY READ, ARE NOT AVAILABLE DEFENSE (COMP. LAWS 1915, 
§ 9360). 
nal defense of fraud in procuring insurance, predicated on statements 

in application, is not open to insurer not indorsing application on, or attaching it to, 

policy when issued in letters sufficiently large and legible to be read by person of 
normal eyesight with reasonable ease, though Comp. Laws 1915, § 9360, applies 
only in absence of fraud. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

Error to Circuit Court, Berrien County; Chas. E. White, Judge. 

Action by John P. Janunas against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 
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Argued before the Entire Bench, except Bird, J. 

Gore & Harvey, of Benton Harbor, for appellant. 

Harold O. Mulks, of Chicago, IIL, and George H. Bookwaiter, of Benton Harbor, 
for appellee. 

Wiest, J. August 3, 1922, on the written application of Anna Janunas, defend- 
ant issued its policy of insurance on her life, with her husband beneficiary. She 
died October 22, 1922; cause of death, tuberculosis of the lungs. Plaintiff; as 
beneficiary, brought this suit on the policy. Defendant, under plea, gave notice of 
the affirmative defense of fraudulent misrepresentations in the application for insur- 
ance relative to health and treatments by physicians. At the trial, over objection, 
evidence supporting the charge of fraud was introduced, but the jury instructed: 

“I instruct you that no statement of the insured in her application for insurance, 
fraudulent or otherwise, will avoid the policy unless said statement is contained 
in her written application and such application has been indorsed upon or attached 
to the policy when it was issued, in letters sufficiently large and legible that it may 
be read by a person of normal eyesight, under normal conditions, and with reasonable 
ease. 

An oculist testified regarding the reduced protographic copy of the application 
attached to the policy: 

“I do not think that anybody could read that under normal conditions, ordinary 
conditions, with any kind of ease.” 

The jury answered “No” to the following special question: 

“Is the photostatic copy of the application which is attached to the policy 
such a copy as can be read with (by) a normal eye under normal conditions and with 
reasonable ease?” 

—and rendered verdict for plaintiff. Defendant reviews by writ of error. If the 
instruction mentioned was correct, most of the errors assigned have no merit. 

[1] The statute (C. L. 1915, § 9360) provides: 

“All statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties, and that no such statement shall avoid the policy 
unless it is contained in a written application and a copy of such application shall 
be indorsed upon or attached to the policy when issued.” 

The instruction to the jury was in accord with the construction given the statute 
in New York Life Insurance Co. v. Hamburger, 174 Mich. 254, 140 N. W. 510, and 
especially Eastman v. Metropolitan Life Insurance Co., 228 Mich. 125, 199 N. W. 655. 

Counsel for defendant strenuously contend that the holding in the Eastman Case 
reads language into the statute and should be overruled, or at least modified, to the 
extent of permitting the defense of fraud, regardless of failure to attach a proper copy 
of the application to the policy. We have given careful consideration to the contention 
and find no good reason for modification. The statute, by necessary implication, 
carries the very meaning we have accorded its provisions. The purpose of the statute 
is obvious, and compliance essential if defenses resting on statements made in the 
application are to be permitted after death has closed the lips of the insured. 

[2] Whether the reduced size photographic copy of the application attached to 
the policy serves the purpose of the statute involves the question of whether it can be 
read by a normal eye, under normal conditions, with reasonable ease. If it cannot 
be read by a normal eye, under normal conditions, with reasonable ease, then to hold 
it a compliance would render the statute meaningless. But, it is said, the statute only 
applies “in the absence of fraud,” and therefore the affirmative defense of fraud 
in procuring the insurance is open to defendant. Such an affirmative defense must be 
predicated upon the statements made in the application, and therefore it would require 
employment of the application to show the fraud, and that may not be done unless 
the statute has been obeyed by defendant. New York Life Insurance Co. v. Ham- 
burger, supra. See Archer v. Equitable Life Assurance. Society, 218 N. Y. 18, 112 
1. E. 433. Unless the law is complied with, the application is no part of the policy, 
and the insurance company may not look to the application for any defense based on 
statements therein, for the case will be heard as though no application had been made. 

As said in Rauen v. Prudential Insurance Co., of America, 129 Iowa, 725, 734, 
106 N. W. 198, 201: 

“It may be admitted, for the purposes of this case, that the fraud pleaded was 
sufficient to avoid the policy if the appellant had put itself in position to make use of 
the defense ; but, failing to attach a copy of the application to the policy, it waived its 
right to take issue upon the application or any part of it. 
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[3] After arguments of counsel and at the close of instructions the trial judge 
submitted the special question above mentioned to the jury. Counsel allege this was 
error because they were afforded no opportunity to be heard by the court or to argue 
the subject to the jury. 

Circuit court rule No. 42, subdivision 4, provides: 

-“When special questions are to be submitted to a jury, such questions shall be 
prepared by the party requesting their submission and presented at the conclusion of 
the testimony to the court and counsel for the opposite party, and before the beginning 
= the argument the court shall indicate what special questions shall be submitted to 
the jury.” 

[4, 5] The judge might well have refused to submit the question presented at that 
stage of the trial. Fishell v. Fishell, 206 Mich. 308, 172 N. W. 432. But the rule does 
not take away discretion vested in the trial judge in the conduct of trials, and error, 
if any, must rest upon an abuse of such discretion with palpable injury to the party 
complaining. We find a departure from the letter of the rule, but the issue incor- 
porated in the special question was go pointedly covered by the instructions to the 
jury and necessarily involved in the trial, including argument to the jury, that we 
cannot conceive of any injury to defendant arising out of the submission of the special 
question. Counsel could have asked to be heard by the court on the subject of the 
special question and to have leave to reopen argument to the jury. Counsel, however, 
rested content with an exception to the action of the court. 

We find no reversible error, and the judgment is affirmed with costs to plaintiff. 

Sharpe, C. J., and Snow, Steere, Fellows, Clark, and McDonald, JJ., concur. 


WELLS v. PRUDENTIAL INS. CO. OF AMERICA. (No. 160.) 
Supreme Court of Michigan. June 6, 1927. 
214 Northwestern Reporter, 308. 

1. INSURANCE—INSURER HOLDING AGENT OUT OR GIVING HIM AP- 
PARENT. AUTHORITY BEYOND ACTUAL AUTHORITY IS BOUND 
BY HIS ACTS WITHIN SCOPE OF APPARENT AUTHORITY. 

An insurance company may limit the authority of its agent, but, if it holds 
him out or gives him apparent authority beyond such limit, it is nevertheless bound 
by his acts within the scope of such apparent authority. 

(For other cases, see Insurance, Dec. Dig. § 78.) 


2. INSURANCE—INSURANCE AGENT HELD WITHOUT APPARENT AU- 
THORITY TO MODIFY POLICY AS RESPECTS TIME OF TAKING 
EFFECT. 

Insurance agent procuring application for life insurance held without apparent 
authority to change or modify terms of policy as respects time when the policy should 
take effect. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 


3. INSURANCE—INSURER MAY PROPERLY STIPULATE THAT POLICY 
IS NOT TO BE EFFECTIVE UNTIL DELIVERY AND FULL PAY- 
MENT OF FIRST PREMIUM. ’ 

Insurance companies may properly stipulate that policy is not to take effect 
until it is issued and delivered and first premium paid in full, and invoke such 
stipulation in defense of action on policy. 

(For other cases, see Insurance, Dec. Dig. §§ 136[1], 137[1].) 

6. INSURANCE—INSURER . FURNISHING BLANKS FOR PROOF OF 
LOSS HELD NOT ESTOPPED TO DENY LIABILITY ON POLICY 
NEVER IN FORCE. 

Insurer furnishing blanks for proof of loss, which was made at some expense 
to beneficiary, held not estopped to deny liability on policy which was never in 
fact in force. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

Error to Circuit Court, Hillsdale County; Guy M. Chester, Judge. : 

Action by Cora M. Wells against the Prudential Insurance Company of America. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

Argued before the Entire Bench. 

Merton Fitzpatrick, of Hillsdale, for appellant. 

George E. Brand, of Detroit, for appellee. 
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_ _ Fettows, J. The application for the policy of life insurance involved in the 
instant case was in writing. Just before the signature of the applicant is found 
the following : : 

nea FD further agreed that the policy herein applied for shall be 
accepted subject to the privileges and provisions therein contained, and said policy 
shall not take effect until the same shall be issued and delivered by said company 
and the first premium paid thereon in full while my health, habits and occupation 
are the same as described in this application.” 

The policy contained the following provisions: 

“The Prudential Insurance Company of America, in consideration df the applica- 
tion for this policy, which is hereby made part of this contract, a copy of which 
application is attached hereto, and of the payment, in the manner specified, of the 
premium herein stated, hereby insures the life of the person herein designated as 
the insured. * * * No agent has power in behalf of the company to make or 
modify this or any other contract of insurance, to extend the time for paying a 
premium, to waive any forfeiture, or to bind the company by making any promise, 
or making or receiving any representation of information. 

“Entire Contract Contained in This Policy—This policy, together with the appli- 
cation, a copy of which is attached hereto, contains and constitutes the entire contract 
between the parties hereto. * * *” 

It is admitted that on the first quarterly premium of $5.28 but $.50 was paid, 
and this was paid on the signing of the application. It is undisputed that a return 
of this sum was tendered by the defendant to plaintiff and her attorney and refused. 
It is the claim of the plaintiff, beneficiary under the policy, that the agent soliciting 
the insurance agreed to extend the time of payment of the first premiums: for 60 
days and that within that time Mr. Wells died. Testimony tending to establish 
such parol agreement was received over objection that it varied the terms of a written 
agreement, and final disposition of the case was reserved under the Empson Act. 
A judgment for defendant was eventually entered, notwithstanding the verdict for 
plaintiff. 

Defendant’s agent denied making any such agreement. He testified that the 
policy was given to Mr. Wells for inspection, and he produced in court a receipt 
purporting-to be signed by Mr. Wells. It acknowledged receipt of the policy tor 
inspection only, and contained a recital that it should not be in force until the first 
premium was paid. There: was also a recital attached to it limiting the authority 
of the agent substantially as in the policy above quoted. There was some testimony, 
meager in character, denying the validity of Mr. Wells’ signature to this receipt. We 
shall assume for the purposes of the case that it was sufficient to take that question 
to the jury. 

[{1, 2] An insurance company may limit the authority of its agent. If it holds 
him out or gives him apparent authority beyond such limit, it is nevertheless bound 
by his acts within such apparent authority. But no such question is before us. 
The agent was not upon this record clothed by his principal with an apparent 
authority to change and modify. the terms of the policy. The policy affirmatively 
established the contrary. In Mr. Wells’ written application it was agreed that 
the contract of insurance should not be in force until the first premium was paid, and 
there is no claim that his signature was fraudulently procured. What is claimed 
is that there was a cotemporaneous parol agreement varying its terms. Legislation 
may be enacted on this subject, but this was an Ohio contract, and there is no 
claim that there was any statute in that state on the subject or that the rules of 
law here applicable should not be applied to this contract. ‘ 

[3] That insurance companies for their own protection may make such stipula- 
tions in their contracts as are here found, that such stipulations are enforceable and 
may be invoked, has been the settled law of this state for many years. Continental 
Life Ins. Co. v. Willets, 24 Mich, 268; McIntyre v. Mich. State Ins. Co., 52 Mich. 
188, 17 N. W. 781; Robinson v. Insurance Co., 76 Mich. 641, 43 N. W. 647, 6 
L. R. A. 95; Hale v. Farmers, Mut. Fire Ins. Co., 148 Mich 453, 111 N. W. 1068; 
Bowen v. Prudential Insurance Co., 178 Mich. 63, 144 N. W. 543, 51 L. R. A. 
(N. S.) 587; Christophersen v. Life Ins. Co. 199 Mich. 634, 165 N. W. 793; 
Randall v. Travelers’ Ins. Co., 206 Mich. 418, 173 N. W. 388. In Bowen v. Prudential 
Ins. Co., supra, it was said by Mr. Justice Steere. speaking for the court: ro. 

“A contract of insurance rests upon and is controlled by the same principles 
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of law applicable to any other contract. What the contracting parties intended, 
mutually agreed to, and their minds met upon, is the measure of their obligations. 
They could agree that the policy, though approved and executed, should have no ettect 
until delivered, or till a certain time had arrived, or until some other condition had 
been performed, and when this is established the courts have no authority to make the 
contract binding upon either party contrary to their intention and the terms of their 
express agreement.” 

[4] That such a contract, being in writing, may not be varied and changed by 
parol testimony, is also demonstrated bythe opinion in that case. Mr. Justice Steere 
further said: 

“A policy of insurance is the formal, written instrument in which a contract of 
insurance is embodied, and in its nature such as to be within the general rule of law 
that a contract in writing cannot be varied or altered by parol testimony.” 

[5] Parol testimony was therefore not admissible to vary or change the terms 
of the contract, and, the parties having agreed in writing that the policy should not 
be in force until the payment of the first premium had been made, it was not an 
enforceable contract of insurance until the happening of that event. Insurance com- 
panies would not long have sufficient funds to pay losses without the collection of 
premiums, and, in the absence of statutory provision as to the form of their policies, 
may contract with reference to the payment of such premiums in such manner as 
makes sure their solvency. 

[6] It is also claimed by plaintifi’s counsel that defendant is estopped from 
making this defense because it furnished blanks for proof of loss which were 
executed at some expense to plaintiff. The circumstances surrounding the furnish- 
ing of the blanks was somewhat peculiar. Before applying for this insurance, 
which was termed “ordinary,” Mr. Wells had had a policy in defendant company 
called “industrial” insurance. The blanks sent to plaintiff were those used for 
“industrial” insurance, and it is claimed that the furnishing of such blank was under 
a misapprehension of the situation. But we need not and do not rest decision on 
this ground. We have already pointed out that this policy was never in force. 
And, while it has been held that an insurance company tinder certain circumstances 
may be estopped from asserting forfeitures. known to it when it has furnished 
blanks for proof of loss, thus putting the beneficiary to expense in preparing and 
forwarding them, such estoppel may not be invoked where no contract in fact 
exists. Ruddock v. Detroit Life Ins. Co., 209 Mich. 638, 177 N. W. 242; Ames v. 
Auto Owners’ Ins. Co., 225 Mich. 44, 195 N. W- 686. 

The judgment must be affirmed. 

Sharpe, C. J., and Bird, Snow, Steere, Wiest, Clark, and McDonald, JJ., concur. 


PRUDENTIAL INS. CO. v. DEYERBERG Et At. 
Court of Chancery of New Jersey. June 7, 1927. 
137 Atlantic Reporter 785. 

(Syllabus by the Court.) 

INSURANCE—GIFT OF POLICY, WITHOUT WRITTEN NOTICE TO 
CHANGE BENEFICIARY OR WRITTEN ASSIGNMENT AS_RE- 
QUIRED BY POLICY, HELD VALID AGAINST INSURED’S ADMIN- 
ISTRATOR. yt 
A policy of life insurance, payable to the executors, administrators, or assigns 

of the insured, contained provisions that the insured might change his beneficiary 

by giving written notice to the insurance company, and that such change should 
become effective only when indorsed on or attached to the policy by the company ; 
also that any assignment of the policy must be in writing. Held, that a gift or parol 
assignment of such policy by the insured is valid as against the administrator ot 
the insured, notwithstanding failure to comply with said policy provisions and that 
the proceeds of such policy, when paid into court, belong to the donee or assignee. 

(For other cases, see Insurance, Dec. Dig. §§ 208, 587.) 

Contest by Helene Elschepp and Herman F. Deyerberg, administrator, for the 
proceeds of an insurance policy of the Prudential Insurance Company, which paid 
the money into court. Decree in favor of Helene Elschepp. 

Mitchell Cahn, of West New York, N. J., for defendant Deyerberg. 

Frank W. Hastings, Jr., of Jersey City, for defendant Elschepp. ; 

FIeLper, Vice Chancellor. -This is a contest for money paid into court by the 
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Prudential Insurance Company of America as the proceeds of policy of insurance 
No. 3,685,068 for $500, dated July 7, 1921, issued by it on the life of Herman H. 
Deyerberg, payable to “the executors, administrators, or assigns of the insured.” 
he contestants are Helene Elschepp, who claims under an assignment of the policy, 
and Herman F. Deyerberg, who claims as administrator of the estate of the insured. 

From the evidence, I find as proven facts the following: On or about Christmas 
Day, 1921, the insured made a gift of the policy to Mrs. Elschepp by delivering it 
into her hands and saying to her that he gave it to her as a present. She retained 
possession of it until April, 1922, when, at the suggestion of the insured, she gave 
it to him for safe-keeping for her. At that time the insured handed her a letter 
or writing, entirely in his own hand, dated as of the time he had given the policy 
to her, which letter is as follows: 

“Dec. 24, 1921. 
“To the Prudential Insurance Co. of America. 

“In case of my death the Beneficiary of this Insurance for 500 dollars shall be 
paid (No. 3,685,068) to Helene Elschepp 137 Congress Str. Jersey City. 

Herman H. Deyerberg.” 

About July 15, 1922, the insured placed the policy in a safe deposit box standing 
in the names of his son and daughter, where it remained until the insured died 
September 23, 1924, and thereafter it has been in the possession of the administrator. 

In determining the ownership of the fund in court, the following provisions con- 
tained in the policy are to be considered: First, a provision whereby the right to 
change the beneficiary was reserved by the insured. Second, a provision that the 
insured might at any time while the policy remained in force, by written notice 
to the company at its home office, change the beneficiary; such change to become 
effective only when a provision to that effect is indorsed on or attached to the 
policy by the company. Third, a provision that any assignment of the policy must 
be in writing and that the company shall not be deemed to have knowiedge of 
such assignment unless the original or a duplicate thereof is filed at the home office 
of the company. 

The administrator contends that delivery of the policy to Mrs. Elschepp and the 
letter above quoted were, in effect, an attempt to change the beneficiary, and that, 
because no written notice of change of beneficiary was given to the insurer and 
no indorsement of such change was made on or attached to the policy by the in- 
surer, the attempt was inoperative, The administrator further contends that delivery 
of the policy to Mrs. Elschepp was ineffective as an assignment, because the quoted 
letter is not an assignment in form and no assignment in writing, as required by 
the policy, was made by the insured to Mrs. Elschepp. 

As a general rule, the interest of an individual designated as beneficiary in a 
policy of insurance is a vested property right, payable to him if he outlives the 
insured, which right can only be divested by the insured making a change in bene- 
ficiary in the manner provided by the policy contract. Consequently an assignment 
of such policy by the insured, even if made in full compliance with terms similar 
to those contained in the policy now under consideration, is ineffectual as against 
such beneficiary. Metropolitan Insurance Co. v. Clanton, 76 N. J. Eq. 4, 73 A. 1052; 
Sullivan v. Maroney, 76 N. J. Eq. 104, 73 A. 842, affirmed 77 N. J. Eq. 565, 78 A. 
150: Anderson v. Broad Street National Bank, 90 N. J. Eq, 78, 105 A. 599, affirmed 
91 N. J. Eq. 331, 109 A. 205. Metropolitan Life Insurance Co. v. Tesauro, 94 N. J. 
Eq. 637, 120 A. 918. But where the sole beneficiary named in the policy is the 
executors, administrators, or assigns of the insured, the policy, in effect, is made 
payable to the insured himself, or, in the event of an assignment by him, to his 
assignee, and such is the situation with respect to the policy now under consideration. 
Although the insured could have had it made payable to a new beneficiary only in 
the manner provided in the policy, he could make a valid assignment of it and of the 
money to become due thereon, because no individual beneficiary had any interest 
therein. Travelers’ Insurance Co. v. Grant, 54 N. J. Eq. 208, 33 A. 1060; Sullivan 
v. Maroney, supra; Anderson v. Broad Street National Bank, supra. Failure of the 
insured to comply with the policy provision that any assignment must be in writing 
cannot avail the administrator because such provision was an agreement between the 
insured and the insurer alone, which the latter waived by paying the proceeds of 
the policy into court. i i . 

A gift may be made of a policy of insurance, payable as this one was made 
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payable, as of other choses in action belonging to the insured. It is not necessary 
that it be made by written assignment or other form of writing. Travelers’ Insur- 
ance Co. v. Grant, supra; Metropolitan Insurance Co. v. Clanton, supra; Farrell y. 
Passaic Water Co., 82 N. J. Eq. 97, 88 A. 627. I find that on or about December 
24, 1921, the insured delivered this policy to Mrs. Elschepp with intent to present 
to her his entire interest therein, that he retained no ownership or dominion over it, 
and that he therefore made a valid gift of the policy to her. The subsequent de- 
livery of the policy by her to the insured was not a return or surrender of the gift, 
because the insured then gave her a letter in the nature of a receipt, which evi- 
denced her continued ownership of the policy and was an acknowledgment that he 
held it as her agent. 

Counsel for the administrator argues that the letter was an attempt to make 
a change in beneficiary void because the policy requirements in that respect were 
not met. I do not so regard the letter. I regard it rather as cumulative evidence 
of an assignment or gift established by the testimony of other witnesses, and, even 
if it might be regarded as an attempt to name a new beneficiary, it was inoperative 
as against an assignment theretofore made. Counsel also argues that the letter 
should be regard as an attempt, testamentary in character, to dispose of a portion 
of the insured’s estate, which must fail because the statutory formalities relating 
to the execution of wills were not observed. But Mrs. Elschepp’s claim is not based 
on the letter. She produced it merely as evidence of her claim which is based on a 
gift or assignment made several months prior to the letter. When the insured wrote 
the letter he had no interest in the policy which he could dispose of by will and there- 
fore the letter cannot be considered as an attempted testamentary disposition of the 
policy. Travelers’ Insurance Co. v. Grant, supra. 

I shall advise a decree that the fund in court be paid to Mrs. Elschepp. 


OKLAHOMA AID ASS’N v. THOMAS. (No. 16980.) 
(Supreme Court of Oklahoma. April 19, 1927. Rehearing Denied June 7, 1927.) 
256 Pacific Reporter 719. 
(Syllabus by the Court.) 

1. INSURANCE—VERDICT REASONABLY SUSTAINED BY COMPETENT 
EVIDENCE WILL NOT BE DISTURBED ON APPEAL; IN ACTION ON 
BENEFIT CERTIFICATE DEFENDED ON GROUND OF SUICIDE, 
EVIDENCE HELD TO SUPPORT JUDGMENT FOR PLAINTIFF. 

In a law action upon a benefit certificate held by deceased at the time of his death 
tried to a jury, where there is any competent evidence reasonably tending to support 
the verdict of the jury, the same will not be disturbed on appeal. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 


2. INSURANCE—IN ACTION ON BENEFIT CERTIFICATE, BURDEN OF 
ESTABLISHING SUICIDE BY PREPONDERANCE OF EVIDENCE IS 
ON INSURER. 

In an action upon a benefit certificate or insurance policy, where the defense is 
the suicide of the insured, the burden of establishing self-destruction by preponderance 
of the evidence is upon the insurer. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 


3. INSURANCE—STATUTE MAKING DEATH CERTIFICATE PRIMA 
FACIE EVIDENCE OF FACTS THEREIN STATED APPLIES TO 
STATISTICAL QUESTIONS INVOLVING PUBLIC RIGHTS AND PUB- 
LIC HEALTH AND IS PROPER EXERCISE OF POLICE POWER; 
STATUTE MAKING DEATH CERTIFICATE PRIMA FACIE EVI- 
DENCE OF FACTS STATED THEREIN DOES NOT CHANGE STAT- 
UTORY AND COMMON-LAW RULES OF EVIDENCE IN CONTRO- 
VERSIES BETWEEN PRIVATE PARTIES BASED ON CONTRACTS; 
CERTIFIED COPY OF DEATH CERTIFICATE IS NOT ADMISSIBLE 
IN ACTION ON INSURANCE POLICY TO SHOW SUICIDE, REGARD- 
LESS OF STATUTE (COMP. ST. 1921, §§8989, 9003). 

The death certificate provided for by chapter 79, art. 19, C. O. S. 1921, under the 
head of “Vital Statistics,” to be made by the attending physician or coroner, and the 
statute making same prima facie evidence of facts therein stated, applies to questions 
arising under these provisions, so far as they involve public rights and public health, 
and is the proper exercise of the police power of the Legislature, but does not change 
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the statutory and common-law rules of evidence in controversies of private parties 
growing out of contracts, and a certified copy of a death certificate is not admissible 
in an action upon an insurance policy for the purpose of showing suicide. 

(For other Cases, see Insurance, Dec. Dig. § 818[4].) 

Appeal from District Court, Oklahoma County ; T. G. Chambers, Judge. 

Action by Ralph Lee Thomas, a minor, by and through A. D. McMullen, his 
guardian, against the Oklahoma Aid Association. From a judgment for plaintiff, 
defendant appeals. Affirmed. 

Snyder, Owen & Lybrand, of Oklahoma City, for plaintiff in error. 

Wright & Gill, of Oklahoma City, for defendant in error. 

CiarK, J. Plaintiff in error was defendant below; defendant in error was plain- 
tiff below. For convenience parties will be referred to as they appeared in the trial 
court. 

This is an action by Ralph Lee Thomas, a minor, by his guardian, against the 
Oklahoma Aid Association, to recover the sum of $1,000 by reason of a certain benefit 
certificate held by Norman Thomas, father of the plaintiff, at the time of his death on 
the 6th day of November, 1924. To the petition was attached a copy of the benefit 
certificate, and it was alleged that the death of Norman Thomas was caused by gunshot 
wounds, and that at the date of his death he was in good standing in said association, 
and that Ralph Lee Thomas was his beneficiary named in said certificate. The answer 
of the defendant admitted the execution of said benefit certificate, and that the said 
Norman Thomas in his lifetime was a member of said association, but pleaded that 
the constitution and by-laws of the Oklahoma Aid Association provided that such 
certificate should be null and void and that no benefit should be derived thereunder or 
by reason thereof in case of the suicide or self-destruction of the member on whose 
life it was issued; that the said Norman Thomas committed suicide, in this, that the 
gunshot wounds from which he died were self-inflicted. Plaintiff’s reply was by way 
of general denial, and the only issue in the case was whether or not Norman 
Thomas committed suicide. This cause was tried to a jury, resulting in a verdict 
for plaintiff. The court rendered judgment thereon and in due time defendant brought 
this cause here for review. 

Defendant makes five assignments of error which may be considered under the 
following headings : 

(1) Was defendant entitled to a peremptory instruction in its behalf? 

(2) The giving of instruction No. 6 and the refusal of defendant’s requested 
instructions Nos. 7 and 4. 

(3) Erroneous ruling on testimony prejudicial te the defendant. 

(4) The verdict was contrary to the evidence and instructions. 

Plaintiff introduced in evidence the benefit certificate which was admitted by the 
pleadings, and rested. Defendant offered in evidence the death certificate from the 
bureau of vital statistics of the state of Oklahoma as to the said Norman Thomas, 
deceased, which was objected to by plaintiff as incompetent, irrelevant, and immaterial. 
The court overruled said objection, permitting said death certificate to be introduced in 
evidence. Defendant also offered article 5, § 3, of the constitution of the Oklahoma 
Aid Association, as the same existed on September 7, 1922, which reads as follows: 

“The association shall not be liable to any beneficiary or any beneficial certificate or 
policy in case of death of the insured where such death is caused by suicide or in 
case the beneficiary is the direct cause of the death of the insured.” 

W. B. Dennis, who was called as a witness on behalf of the defendant, stated 
that he was the state registrar of vital statistics and that the certificate offered as 
Defendant’s Exhibit No. 1 was a true, correct, and certified copy of the death 
certificate as to the death of Norman Thomas, filed in his office. 

It appeared from the certificate of death offered, after giving general informa- 
tion as to the death of Norman Thomas, that death occurred on the date stated above, 
at 7:30 a: m. The cause of death was as follows: “Gunshot wound.” Said death 
certificate had the following paragraph: 

“State the disease causing death, or, in death from violent causes, state (1) 
means of injury; and (2) whether accidental (suicidal) or homicidal.” 

It appears that the words “accidental, suicidal, or homicidal” are printed on the 
death certificate and in this particular certificate parenthesis had been drawn around 
the word “suicidal.” Mr. Dennis further testified: 

“QO. Mr. Dennis, your attention is called to the parenthesis around the word 
‘suicidal.’ State to the jury the significance of these parenthesis as ordinarily under- 
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stood, and by your office? A. This is the method which is used on all of our records, 
unless occasionally they write it in up there, but probably 98 per cent. of them are so 
indicated just as this is. 

“Q. Then its significance is what? A. Its significance is suicide; we would 
tabulate that as a suicide in our tabulation of statistical work.” 

This death certificate or information contained therein was apparently given to 
Mazie B. Menten, county registrar, by Walter Benson, who signed as acting coroner, 
Walter Benson, called as a witness, testified that he resided in Oklahoma City and 
that during the year 1924 he was justice of the peace and as such was acting coroner. 
He testified that he viewed the body of Norman Thomas which was found lying 
in the alley between Harvey and Hudson streets in about the 400 block on South 
Hudson; that it was early in the morning, and the body of Norman Thomas was 
lying straight out on its back, and that he examined the wound just back of the ear, 
grom two to three inches back of the right ear; that he did not probe the wound; 
that the bullet lodged in the head and he was unable to state the course it took; that 
there were no powder burns near the wound; that a gun of 32-caliber was lying near 
the body; that he made a report of the death as acting coroner; that no inquest was 
held to determine the cause of death; that he mailed his report, supplied by the under- 
taker to the city health department, to Leo Menten; that he reported the cause of the 
death of Norman Thomas as “gunshot wound” and that he did not indicate in his 
report.that the same was suicide; that he did not make any report to the bureau of 
vital statistics of the state; that he made his report to the city health department 
and that was all that was ever made; and that the local registrar was responsible for 
the rest. 

Several witnesses were examined as to the position of the body, location of the 
wound of the deceased, and as to the gun found lying near the deceased. 

After both sides had rested defendant offered requested instructions Nos. 1 and 4 
as follows: 

“(1) You are instructed, gentlemen of the jury, that under the evidence in this 
cause the defendant has introduced competent testimony making out a prima facie 
case of suicide on the part of the insured, Norman Thomas, and that, because of the 
failure of the plaintiff to introduce sufficient and proper competent evidence to rebut 
said presumption, your verdict must be for the defendant. 

“(4) In this case the presumption against suicide of Normal Thomas relied upon 
by plaintiff had the effect of placing the burden of going forward with the evidence 
upon the defendant, but such presumption is not evidence and stood only until over- 
come by contrary proof, and, when the defendant introduced evidence making out a 
prima facie case of suicide on the part of said Norman Thomas, then such presump- 
tion entirely disappeared, and must, accordingly, be by you disregarded in arriving at 
your verdict, and, unless such prima facie case of suicide has been, in your judgment, 
overcome by the preponderance of the evidence adduced, your verdict must be for 
defendant.” 

Which was by the court refused and duly excepted to by the defendant. 

[2, 3] Defendant complains of instructions Nos. 5 and 6 given by the court. It is 
defendant’s contention that, when a certified copy of the death certificate was admitted 
in evidence, the defendant made out a prima facie case of suicide, and the court should 
have given its peremptory instruction. 

As we view this case, it is necessary to discuss the statutes provided for the 
keeping of such records. Chapter 79, art. 19, C. O. S. 1921, under the head of “Pub- 
lic Health and Safety” containing the rules and regulations for keeping the vital 
statistics for the state of Oklahoma, all under the supervision of the state com- 
mission of health, who appoints the state registrar of vital statistics and also appoints 
the local registrar of vital statistics for each registration district in the state. It is 
the duty of the local registrar to issue a permit for the burial or removal of all 
bodies where death occurred in the registrar’s district or the body was found therein. 
It further provides that no such burial or removal permit shall be issued until 
competent and satisfactory certificate of death has been filed with him. It also pro- 
vides for the filing of a report with the local registrar by all physicians or midwives 
of all births. In case there was no physician or midwife, then it makes it the duty 
of the father or mother to report to the local registrar the fact of such birth with 
full information pertaining thereto. a 

The certificate of death provided for in section 8989, C. O. S. 1921, providing for 
“the date of death * * * and the cause of death * * * that the medical cergificate shall 
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be made and Signed by the physician, if any, last in attendance on the deceased * * * 
and he shall further state the cause of death, so as to show the course of disease 
or sequence of causes resulting in the death, giving first the name of the disease 
causing death * * * and the contributing (secondary) cause, if any, and the duration 
of each * * * and if from violence, the means of injury shall be stated, and whether 


(probably) accidental, suicidal or homicidal, it shall be determined by the coroner or 
ae examination. * * *” 


As we view this case, should the death certificate offered in evidence make out 
a prima facie case of suicide, then the court erred in refusing requested instructions 
Nos. 1 and 4, but should the death certificate be inadmissible in this cause or fail to 
make out a prima facie case of suicide, then the court did not err in refusing requested 
instructions Nos. 1 and 4, and there was no error in giving No. 6, complained of by 
plaintiff in error. 

The report made herein by Walter Benson, acting coroner, indicated suicide. 
However, he testified that he did not report this as a case of suicide and that the death 
certificate was error; that he made no report to the state registrar of vital statistics; 
that his report was made to the city health department; and that the death certificate, 
a certified copy of which was introduced in evidence, was not a true and correct copy 
of his report as acting coroner. This certificate was sent to the state registrar of vital 
statistics by the local registrar, Mazie B. Menten. 

So, if we should hold that a certified copy introduced in evidence made out a 
prima facie case of suicide, then this particular certified copy has been impeached. 
But we cannot believe it was the intention of the Legislature in providing for a 
record of births and deaths to change the rules of evidence in trial of a suit on 
contract. 


The question of whether or not, where a physician made out a death certificate 
as provided by this chapter as to the cause of death, it would be admissible and make 
out a prima facie case, we are not called upon to determine in this case. The cause 
of death in this case as shoyn by said certificate was “gunshot wound,” but to go 
further and say by whom the gunshot wound was inflicted would go beyond the 
authorized rules of evidence, and permit hearsay evidence to be introduced to prove 
the commission of a crime. 

Section 9003 provides: 

‘* * * Any such copy of the record of a birth or death, when properly certified 
by the state registrar, shall be prima facie evidence in all courts and places of the facts 
therein stated.” 

Defendant cites the case of Bozicevich v. Kenilworth Mercantile Company, 58 
Utah, 458, 199 P. 406, 17 A. L. R. 346, from the Supreme Court of Utah, as authority 
on this provision. It seems that the state of Utah has a statute similar to ours. While 
this decision is persuasive, it is not binding on this court. In the case at bar we are 
of the opinion that the trial court erred in admitting the death certificate in evidence 
as proof of who inflicted the wound causing the death of Norman Thomas. 

This case best illustrates the danger of following the rule laid down by the Utah 
court. In this case we have the death certificate stating the cause of death and that 
the wound was inflicted by the deceased, signed by Walter Benson, acting coroner, 
who testified that he made no such report; that he did not know and had no way of 
knowing whether or not the deceased committed suicide; and that he did not so re- 
port. This testimony shows the danger of permitting this death certificate to be in- 
troduced to make out a prima facie case of suicide. 


It is our opinion that the Legislature, when they inserted the words “(probably ) 
accidental, suicidal or homicidal,” did not intend that said death certificate, when 
introduced in evidence, should be held to make out a prima facie case of homicide or 
suicide. Just for illustration, if a physician or coroner should make out a death 
certificate stating the deceased came to his death by gunshot wound inflicted by “John 
Doe” and this rule would permit the introduction of this death certificate, it would 
make out a prima facie case of murder against “John Doe.” This, of course, is 
not likely to happen, but it is within the principle contended for by defendant 

It is our opinion that the Legislature provided for the keeping of vital statistics 
in the exercise of its police power for the purpose of keeping an accurate record of 
births and deaths and of the diseases causing death, and so that the health authorities 
may be better enabled to combat diseases. The attending physician or coroner might 
be able to state the cause of death, just as was stated here, gunshot wound. But to go 
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further and state by whom inflicted would change all the rules of evidence in cases 
in which this certificate could be admitted. 

We agree with the defendant that the record of births and deaths, when properly 
kept as required by law, and made a matter of public record by statutes, as such, are 
admissible in evidence for certain purposes. But we cannot agree that a certified copy 
oe would be admissible for the purpose of showing who inflicted the gunshot 
wound. \ 

The Legislature has undoubted right and authority to establish rules of evidence 
and to determine what constitutes presumptive or prima facie evidénce of the facts 
sought to be proven. The Legislature in this enactment was dealing with public health, 
not with the rules of evidence to be enforced or to be used in determination of rights 
between private parties. 

In this case there is no question but that the deceased died of gunshot wound. 
The certificate was not essential to establish the cause of death, but was offered 
by the defendant in an effort to prove suicide or who inflicted the mortal wound. 

The Appellate Court of Indiana, in the case of Brotherhood of Painters, Decora- 
tors and Paperhangers of America v. Barton et al., 46 Ind. App. 160, 92 N. E. 64, 
in the fifth syllabus, lays down the following rule: 


“Acts 1907, c. 152, entitled ‘An act to collect accurate records of deaths * * * 
contagious diseases * * * prescribing the duties of the state board of health, etc. ,and 
requiring physicians to report to the health officers all deaths, and that records of 
deaths shall be kept by the health officers, etc., was enacted in the exercise of the 
police power to prevent the spread of contagious diseases and to promote the public 
health, and does not interfere with private rights or create a new rule of evidence, 
and a record of a board of health giving the tause of death of a member of a fraternal 
association is not admissible in evidence in an action on the certificate.” 


Also see Alice A. Davis, Respondent, v. Supreme Lodge, Knights of Honor, Ap- 
pellant, 165 N. Y. 159, 58 N. E. 891; the case of James A. Beglin, as Administrator 
of Catherine L. Beglin, Appellant v. Metropolitan Igft Insurance Company, Re- 
spondent, 173 N. Y. 374, 66 N. E. 102, the syllabus of ich reads as follows: 

“The general statute requiring the registration of vital statistics and making the 
record prima facie evidence of the facts therein set forth (Laws 1885, c. 270, § 3, 
subd. 5) applies to questions arising under its provisions so far as they involve public 
rights, but does not change the common-law rule of evidence in controversies of private 
parties growing out of contracts; therefore, a copy of a record of a city board 
of health embodying vital statistics cannot be proved in an action upon a life insurance 
policy for the purpose of showing that a material statement made by an applicant for 
insurance as to the cause of her mother’s death was false.” 


The authority of Walter Benson, who signed as acting coroner, is not questioned 
by plaintiff's brief. However, defendant fails to cite any statute authorizing the justice 
of the peace to act as coroner where no inquest is held. We are of the opinion that the 
court’s instruction complained of was fair, and properly stated the law of the case. 

Defendant complains of evidence improperly excluded. The defendant offered as 
evidence that Acting Coroner Walter Benson had stated to third parties that he had 
viewed the body of Norman Thomas and that in his judgment the cause of death was 
a plain case of suicide. We think the court properly excluded this testimony, as it 
would have been a conclusion of the coroner, would have been hearsay, and would 
have been highly prejudicial to plaintiff’s case. 

[1] Death having been proven, the burden shifted to the defendant to prove 
suicide as a defense in this cause. This, being a question of fact, was submitted to 
a jury on conflicting testimony and decided against the defendant’s contention. The 
rule that, where there is any competent evidence reasonably tending to support the 
verdict of a jury, the same will not be disturbed on appeal, is well settled in this 
jurisdiction. 

Finding no error, judgment is affirmed. 

Branson, C. J., and Mason, Phelps, Lester, Riley, and Hefner, JJ., concur. 
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BENSON et al. v. BENSON et al. (No. 16221.) 
(Supreme Court of Oklahoma. April 12, 1927. Rehearing Denied June 14, 1927.) 
256 Pacific Reporter 912. 
(Syllabus by the Court.) 

1. WILLS—WHERE TESTIMONY AS TO EXECUTION OF HOLO- 
GRAPHIC WILL IS CONFLICTING, JUDGMENT AND FINDINGS OF 
TRIAL COURT WILL NOT BE DISTURBED IF SUPPORTED BY SUB- 
STANTIAL TESTIMONY (COMP. ST. 1921, § 1105). 

Where the probate of a will is contested and the testimony is conflicting as to the 
execution of the will, the judgment of the trial court will not be disturbed if there is 
any substantial testimony supporting the judgment and findings of the court. 


(For other cases, see Wills, Dec. Dig. § 400.) 


2. INSURANCE—INSURED, NOTWITHSTANDING BENEFICIARIES ARE 
NAMED IN POLICY, MAY BY HOLOGRAPHIC WILL DISPOSE OF 
aie UNLESS DEPRIVED OF RIGHT THEREOF BY POLICY 
An insured, notwithstanding that certain beneficiaries are named in a policy of 

insurance, may by holographic will dispose of the insurance, unless it is shown by 

clear and binding provisions of the policy or by law applicable that he is deprived of 
such right. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Phelps, J., dissenting. 

Appeal from District Court, Marshall County; Porter Newman, Judge. 

Will contest by D. L. Benson and another against Ophelia Ladeen Benson and 
another. From a judgment of the county court admitting to probate the will of King 
B. Benson, plaintiffs appealed to the district court, where on trial de novo judgment 
was affirmed, and plaintiffs appeal. Affirmed. 

Don Welch, of Madill, for plaintiffs in error. 

A. A. Kelley, of Madill, for defendants in error. 

Ritey, J. This is an appeal from a judgment of the district court below rendered 
on September 25, 1924, sustaining a judgment of the county court of Marshall county 
entered October 22, 1923, admitting to probate the writing in question as the holographic 
will of King B. Benson, deceased. 

[1] The facts are substantially as follows: 

King B. Benson was a soldier in the United States army during the World War. 
During his service he secured a war risk insurance policy in the sum of $10,000, 
and D. L. Benson and Jackie Stroud Benson, his brothers, were beneficiaries under 
the policy. After receiving an honorable discharge from the service, and in 1920, he 
married Ophelia Ladeen Benson, and of this union a child, Laura Jean Benson, 
defendant in error, was born. At the time of deceased’s discharge from the service 
he was afflicted with tuberculosis, and as a result thereof he died in Marshall county 
on January 9, 1922. 

It is not disclosed that premiums were paid on the insurance policy, and it was con- 
sidered that the policy had lapsed until within a month of the insured’s death, when 
he received notice from the War Risk Insurance Bureau that by reason of his dis- 
ability the policy was in force, and the bureau mailed a check for $491, to him, and 
thereafter because of some error in the check its return was requested. 

In January, 1923, after decedent’s death, a purported will was found by Mrs. 
Dowell in some of deceased’s old clothes. The writing is in words and figures as 


follows: 
“Madill, Okl., Jan. 3, 1922. 

“War Risk Insurance. Will write consirning my policy which was made to by 
bros Straud Benson and Lafayette Benson. I want it changed and made to my wife 
Ladeen Benson and Baby Laura Jean B. Daughter. I received a chick for $491. It 
is now payable I am asking you to change it at once as I feel very poorley and that 
my life is very short. 

“T had it made to my to Bros. before I married and I feel like that if it can ever 
be paid to anyone it ought to be to my loved ones and my baby is little and weakly. 

“Please let me hear from you at once. 

“King B. Benson, 


: “Madill, Oklahoma, Box 355. 
“C.587117, Pvt Co C 310 Field Sig bn.” 
Roy Loomis testified that on a Sunday in January, 1922, a few days prior to the 
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death of Benson, the deceased asked him “if he knew of any way in which he could 
go about it to have this policy changed to his wife and baby,’ and he answered, “So I 
told him the only thing I knew was for him to write a letter to the War Risk In- 
surance Company himself, and ask them to change it, and he said he would do it; 
that he had asked his brothers, Fate and Stroud, to help him, and they refused and 
wouldn’t do it.” 

As found by Mrs. Dowell, mother of defendant in error Ophelia Ladeen Benson, 
the purported will was inclosed and sealed in an envelope and addressed to “War Risk 
Insurance, Washington, D. C.” 

Plaintiffs in error contend: (1) That the judgment of the district court is 
contrary to the evidence in that the purported will is a forgery. (2) That the judg- 
ment is contrary to law in that if the instrument be genuine it is not a will, for it dis- 
closes no testamentary intent in directing the distribution, after death, of testator’s 
property, and as such it should not have been admitted to probate. 

Is the will a forgery? It is admitted the signature is a facsimile of that of King 
B. Benson, but it is contended that the same was traced. It is urged that the remainder 
of the instrument is wholly false. 

Section 1105, Compiled Oklahoma Statutes 1921, provides: “An olographic will 
may be proved in the same manner that other private writings are proved.” 

Mrs. Dowell testified that she was familiar with the handwriting of deceased 
and that the questioned document, to the best of her knowledge, was in his handwriting. 
Mrs. B. G. Glass testified that she was a sister of deceased’s wife; that Benson lived 
with them, and that afterwards he wrote her; that she frequently saw his handwriting 
and that the questioned document was in his handwriting; that on January 3, 1922, 
deceased asked for a tablet and pencil and that she saw him writing. 

B. E. Morris testified he was a cousin of Ophelia Ladeen Benson; that he saw 
King B. Benson write frequently, and that to his best knowledge the document was in 
deceased’s handwriting ; that the signature looked coarser than the rest of the letter. 
Mrs. Tom Proffit testified she was a sister to Ophelia Ladeen Benson; that she carried 
notes and frequently observed the handwriting of deceased; that she knew his hand- 
writing; that the instrument, the date of the instrument, and the signature thereto 
were in the handwriting of King B. Benson; that the signature was a little coarser. 

Roy Loomis testified that he saw Benson with some letter heads and some 
papers from the War Risk Insurance and that he wrote some names on a piece 
of paper; that he rather thought the questioned document was in his handwriting. 
Ophelia Ladeen Benson, from her knowledge of her deceased husband’s handwriting, 
testified that the document was in his handwriting. 

While it is true all of these witnesses except Loomis were related to defendants 
in error, yet their testimony cannot be disregarded. By their relation they were 
familiar with his writing, and as to the failure of defendants in error to call bank- 
ers or business men with whom deceased dealt in writing, such witnesses were as 
accessible to one party as to another. 

A. B. Benson, a brother of plaintiffs in error, testified that immediately after 
the death of his brother he searched deceased’s clothing and that he found a letter 
in one of the coats that had been written by the Bureau of War Risk Insurance, 
but no other letters; that he had not examined a coat in which a shot hole had 
been made. Mrs. Dowell testified that immediately after the death of deceased 
she had locked some clothing of deceased in a trunk, the same being the clothing 
in which the letter had afterwards been found by her, and that the same had not 
been examined by any one. 

On March 20, 1923, deceased’s wife caused to be filed in the county court a 
petition for letters of administration of the estate of King B. Benson, deceased, in 
which she alleged that he had died intestate. The document in question at that time 
had been mailed to the Bureau of War Risk Insurance in an effort to induce them 
thereby to change the beneficiaries in the policy. ; 

Plaintiffs in error introduced E. J. Archimond, of Fort Worth, Tex., who testi- 
fied he was a certified public accountant. He qualified as an expert in handwriting 
by reason of having examined questioned documents in connection with his work 
as an accountant. He compared the questioned document and a signature of King 
B. Benson to a mortgage, and stated that in his opinion the purported will and the 
signature to the mortgage were not written by the same person, but that the signa- 
ture to the letter “seemed to be a tracing”; that the paper was broken by tracing. 
A like comparison was made by the witness between the body of the purported will 
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in pencil and a letter written by Benson in ink and introduced by plaintiffs in error, 
and from the comparison the witness made deductions of numeyous dissimilarities, 
and gave his opinion therefrom that the will was a forgery. 

In the case of In re Will of Stires, 92 Okl. 276, 219 P. 695, the rule is laid down 
that : 

“Where the probate of the will is contested and the testimony is conflicting as to 
the execution of the will, the judgment of the trial court will not be disturbed, if there 
is any substantial testimony supporting the finding and judgment of the court.” 

In the case of In re Newhall’s Estate, 190 Cal. 709, 214 P. 231, 28 A. L. R. 778, 
it was held: 

“A finding on conflicting evidence that a holographic will was written entirely 
by testatrix will not be disturbed on appeal.” 

We find there was substantial evidence, though conflicting, that the instrument 
in question was written by deceased, King B. Benson, and we follow the rule 
stated in the Stires Case, supra. 

We now consider the second contention. 

[2] In 40 Cyc. 1091, it is said: “Any writing to take effect at death may con- 
stitute a will.” 

In 40 Cyc. 1130, the rule as to holographic wills is stated as follows: 

“So as in the case with other wills, testamentary intent is necessary to the 
validity of an holographic will; but it has been held that a document may be good 
an an holographic will where expressing the testator’s testamentary desire notwith- 
standing he did not consider it a will.” 

Thompson on Wills, p. 13, § 9, states: 

“The true test of the character of the instrument is not the testator’s realiza- 
tion that it is a will, but his intention to create a revocable disposition of his prop- 
erty to accrue and take effect upon his death and passing no present interest.” 

Black’s Law Dictionary defines “testamentary” as follows: 

“A paper, instrument, docket, gift, appointment, etc., is said to be ‘testamentary’ 
when it is written or made so as not to take effect until after the death of the person 
making it, and to be revocable and to retain the property under his control during 
his life, although he may have believed that it would operate as an instrument of a 
different character.” 

By the test of the whole instrument we think deceased expressed his intention 
and desire that his insurance policy after his death, which he expected momentarily, 
be paid to his heirs at law, his wife and baby. In re Wilson’s Estate, 65 Cal. App. 
680, 255 P. 283; In re estate of Skerrett, 67 Cal. 585, 8 P. 181; Mitchell et al. v. 
Donohue, 100 Cal. 202, 34 P. 614, 38 Am. St. Rep. 279 ; Barney v. Hays et al., 11 
Mont. 571, 29 P. 282, 28 Am. St. Rep. 495; Stevenson v. Earl, 65 N. J. Eq. 721, 
55 A. 1091, 103 Am. St. Rep. 790, Ann. Cas. 49. 

In the light of the record, the insurance policy not being contained therein, and 
neither are the terms of the policy presented, either in pleading or evidence, it could 
not be successfully contended that the insurance policy, by its terms, vested an in- 
terest therein in the beneficiaries, but only one in the event of the death of insured, 
their interest is usually revocable. The letter was testamentary in character. Buf- 
fington v. Tromas, 84 Miss. 157, 36 So. 1039, 105 Am. St. Rep. 423; Alston v. Daws, 
HS N.C, 2, 24 S. E.. 15; Dougherty v. Holscheider, 40 Tex. ‘Civ. App. 31, 88 
S. 'W. TH. 

In 28 R. C. L. 288, the rule is stated that: 

“Not only may assets forming part of the personal estate of the testator be 
devised, but the holder of a policy of accident insurance may, where the contract 
is silent as to the method of making such change, be accomplished by a dtily executed 
will.” Ellis v. Fidelity, etc., Co., 163 Iowa, 713, 144 N. W. 574, L. R. A. 1915A, 109. 
In Martin v. Stubbings, 126 Ill. 387, 18 N. E. 657, 9 Am. St. Rep. 620, it is 
said: 

“Most of the decisions seem to concur in holding that, in case of mutual benefit 
societies, the beneficiary named in the certificate of membership acquires no vested 
right to the benefit to accrue upon the death of the member, until such death occurs. 
The member may therefore, during his lifetime, exercise the power of appointment, 
without other limits or restructions than such as are imposed by the organic law 
of the society or the rules and regulations adopted in conformity therewith.” Society 
v. Burkhart, 110 Ind. 189, 10 N. E. 79, 11 N. E. 449. 

In 29 Cyc. 134, it is stated: 
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“The cases are not in accord as to whether a change of beneficiary may be 
effected by will of a member. In some cases it is held that the beneficiary may be 
thus changed, unless a different mode of substitution is prescribed by the laws of 
the society, in which case a substitution by will is invalid.” 

In Supreme Council Catholic Mutual Benefit Association v. Priest, 46 Mich. 
429, 9 N. W. 481, the Supreme Court of Michigan held in respect to a beneficiary 
fund, not considered as a part of the property of deceased subject to his debts, 
that very clear and binding provisions must be shown to deprive a person of the 
right given him by the laws of the land to dispose of such a fund by his last will. 
Masonic Benevolent Association v. Bunch, 109 Mo. 560, 19 S. W. 25. 

Underhill on Wills, p. 71, lays down the following: 

“The cases which support the rule that the insured may dispose of the proceeds 
of a policy upon his life, though the beneficiary is specifically mentioned in the 
policy are based upo nthe theory that the latter during the life of the insured has 
no vested right which the law protects. The majority of cases sustain this view 
and hold that in the absence of any special provision to the contrary between the 
insured and the insurer, the name of the beneficiary may be changed by the former 
without the consent of the beneficiary and without notice to him. This would seem 
to be the correct view, for if the insured may, by ceasing to pay premiums, deprive 
the beneficiary of the proceeds of the policy altogether, why may he not do so as 
well while keeping the policy alive by bequeathing the proceeds to another. The 
interest of the beneficiary under the policy assimilates closely to the expectation of 
a legatee under a will. The legacy vests upon the death of the testator, but until 
that date it may be revoked or remedied.” 

See In re Griest’s Estate, 76 Cal. 497, 18 P. 654; Lockett v. Lockett (Ky.) 80 
S. W. 1152; Harden v. Harden, 191 Ky. 331, 230 S. W. 307, 17 A. L. R. 576; Blethen 
v. Pacific Mutual (Cal. Sup.) 243 P. 431. 

The judgment of the lower court is affirmed. 


MOST WORSHIPFUL GRAND LODGE OF FREE AND ACCEPTED 
MASONS OF TEXAS v. FENNER. (No. 7712.) 
Court of Civil Appeals of Texas. San Antonio. Feb. 23, 1927. 
Rehearing Denied April 13, 1927. 
293 Southwestern Reporter 641. 
INSURANCE—TRIAL COURT’S FINDING THAT DECEASED MEMBER’S 
WIDOW WAS ENTITLED TO INSURANCE FUND HELD SUP- 
PORTED BY EVIDENCE. : 
Trial court’s finding that widow of deceased member of fraternal benefit society 
was entitled to insurance fund, payable first to wife of a member if she has not 
separated herself from him, or is not living a life of prostitution, held supported by. 
evidence. 
(For other cases, see Insurance, Dec. Dig. § 819[1].) 


Appeal from Bexar County Court for Civil Cases; McCollum Burnett, Judge. 

Action by Mrs. Josephine Fenner against the Most Worshipful Grand Lodge of 
Free and Accepted Masons of Texas. From a judgment for plaintiff, defendant 
appeals. Affirmed. ‘ 

Hertzberg, Kercheville & Thomson and Marion R. McClanahan, all of San 
Antonio, for appellant. 

Oliver W. Johnson, of San Antonio, for appellee. 

Cosss, J. It is rather difficult for us to make a brief statement of the nature 
and result of this case from the lengthy pleadings. ; , 

Appellee, as the surviving wife of Claud Fenner, deceased, brought this suit 
against appellant, the Most Worshipful Grand Lodge of Free and Accepted Masons 
of Texas, a fraternal benefit society, incorporated, having its domicile in Forth 
Worth and its membership consisting of colored people, to recover certain sums 
alleged to be due ape mee? growing - oo membership of Claud Fenner, 

sased; and it was alleged, among other things: ; 
oe plaintiff is the surviving wife of one Claud Fenner, deceased, who died 
at New Braunfels, Tex., on or about the 13th day of November, 1924. 

“That at the time of the death of the said Claud Fenner, and long prior thereto, 
he was a member of defendant society, having been admitted and initiated in said 
society in the Abraham Lincoln Lodge, at New Braunfels, Tex., a subordinate 
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lodge to defendant, Grand Lodge. And for and in consideration of the payment 
by the said Claud Fenner to defendant, and for the further payment by the said 
Claud Fenner to defendant, Grand Lodge, and subordinate lodge of certain taxes, 
dues, and assessments, through his natural life, defendant, Grand Lodge, promised 
to insure and did then and there insure the life of the said Claud Fenner upon the 
following conditions and manner; viz., by the payment of certain dues, taxes, and 
assessments to said subordinate lodge for its upkeep and maintenance; by the pay- 
ment of the sum of $1 each year to defendant, Grand Lodge, as Grand Lodge 
tax; by the payment to defendant, Grand Lodge, each year the sum of $10 as relief 
to be equally divided among the surviving widows, orphans, and nearest relatives 
of all the Master Masons that may have died during such Masonic year; defendant 
agreed that if the said Claud Fenner would deport himself as a Mason during the 
remainder of his natural life, his actions to be prescribed by defendant society, then 
and in that event, defendant, Grand Lodge, would insure his life for such amounts 
that may be equally divided between the widows, orphans, or nearest relatives of 
Master Masons that may have died during the Masonic year that he may die. 


“That the said Claud Fenner at the time of his death, as aforesaid, had paid all 
dues, taxes, and assessments due and owing from himself to defendant society and 
had in all respects complied with all the rules of said society. 


“Plaintiff says that each widow, or the orphans and nearest relatives of the 
Master Masons, who died during the Masonic year in which the said Claud Fenner 
died, received the sum of $610 as relief benefits derived from the death of such 
Master Masons.” 

The case was tried by the court without a jury. No findings of fact nor con- 
clusions of law were requested to be found by the court by either party, but it is 
recited in the judgment of the court: 

“And the court, having heard the pleadings read, the evidence adduced in support 
of the same, and the arguments of counsel, is of opinion that the law and facts are 
with the plaintiff, Mrs. Josephine Fenner, and that she has established by full and 
satisfactory evidence that she is entitled to recover of and from defendant the sum 
of $410. 


“It appearing to the court that plaintiff’s suit is for $610, $200 of which sum to 
be used to pay the funeral expenses of the deceased husband of plaintiff, and that 
said sum of $200 has heretofore been paid by defendant and has been applied to 
the funeral expenses of the deceased husband of plaintiff: 

“It is accordingly ordered, adjudged, and decreed by the court that plaintiff, 
Mrs. Josephine Fenner, do have and recover of and from defendant, the Most 
Worshipful Grand Lodge of Free and Accepted Masons of Texas, the sum of $410, 
together with interest thereon from date of June 19, 1925, until paid, at rate of 6 
per cent. per annum.” 

As this is largely a fact case and no difficult questions of law are presented, 
we shall leave the case as decided by the trial court. While there is testimony, pro 
and con, in respect to the right of the appellee, as the wife of deceased, to receive 
the benefits, there are sufficient facts upon the issue to support the judgment of the 
trial court. There are no errors assigned that should cause a reversal. We think 
the case has been fairly tried and substantial justice administered. The judgment 
is affirmed. 3 

On Motion for Rehearing. 


Vigorous complaint is made that we did not discuss seriatim et ad literatim 
each question argued and presented in counsel’s brief. We thoroughly examined, 
then, as we have now done, all the points raised and presented, and now again have 
gone over the statement of facts. 

Payments were required to be made: 

“First, to the wife of a Master Mason, if she is living; second, to the legal child 
or children, if living; third, to his mother, if living; fourth to his unmarried; 
sister, if living: and, fifth, to his father, if living ; sixth, the married sister or 
brother, provided she or he take care of him in his last hours of illness.” 

The constitution of the lodge further provided: ; : 

“Sec, 2, The Grand Lodge shall not extend relief or aid to the wife of a 
Master Mason who has deserted, quit, separated, or divorced herself from him 


before his death. 
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“Sec. 5. Master Masons’ wives, who separate, quit, and live lives of prostitution, 
shall not be granted or extended relief from the Grand Lodge relief fund.” 

The defense of the lodge seems largely predicated upon the theory that it 
selected five of its members to examine into and report the name of the beneficiary, 
and, upon that report being made, it was such a finding of fact and such an adj udica- 
tion as when acted upon protected the order from the claim of appellee, because 
pleading protection under: 


“Section 10 of the constitution of the Most Worshipful Grand Lodge of Free 
and Accepted Masons of the State of Texas, as adopted on July 17, 1924, provides 
that ‘When a Master in good financial standing dies, he having paid in full $10 
his relief and Grand Lodge dues to the Grand Lodge, it shall be the duty of the 
secretary of his lodge to file in the office of the Grand Secretary a sworn state- 
ment, signed by five Master Masons, giving the date of death and setting forth when 
the brother joined the lodge, who his beneficiaries are under the laws of the Grand 
Lodge; where he died, and whether he was given a decent Masonic burial by the 
, beneficiary, and what lodge performed the Masonic ceremonies. If the beneficiary 
gave the dead Master Mason a decent Masonic burial, it shall be the duty of ‘the 
Grand Secretary, immediately after receiving the said statement signed by the five 
Master Masons, to draw a check payable to the order of the beneficiary for $200 
and send it to the secretary of his lodge who shall turn it over to the beneficiary, 
who shall pay all funeral expenses out of the $200, and the Grand Lodge nor local 
lodge of Free and Accepted Masons shall ever be held responsible to pay the funeral 
expenses of a Master Mason. The $200 immediate relief so paid by the Grand 
Lodge shall be deducted from the total sum of relief funds collected each year, 
and which shall be prorated on the last day’s session of the Grand Lodge in June 
of each and every year, and the balance, if any, paid to the beneficiary; which shall 
be known as the second payment of relief.’’ 


The witness, testifying further, stated that the affidavit was made out and sent 
in after the death of Claud Fenner, relative to his death. 

“T sent that affidavit in myself, but I have not the original of it at this time.’ 

Contending the affidavit complied with section 10 of article 6 of the constitution, 
which was just read, in which: 

“It states in here that it shall be the duty of the Secretary of the home lodge 
to file in the office of the Grand Secretary a sworn statement, signed by five Master 
Masons, giving the date of death and setting forth when the brother joined the 
lodge, who his beneficiaries are under the laws of the Grand Lodge; that was stated 
in that affidavit. The name put in there was ‘Sylvia Fenner.’ She is the mother 
of Claud Fenner. The reason for putting her name in that affidavit as beneficiary 
was because she swore to me she cared for him in his illness. You have asked 
me why I did not put his wife’s name in there, and I will say her name was down 
there, on the bottom line, with the recommendation that the money be paid to the 
one who cared for him, who was Sylvia Fenner, his mother, and not Josephine 
Fenner, his wife. 

“I saw Claud Fenner and his wife together some six or seven months before the 
death of Claud Fenner. I saw them together on the 19th of June; she was riding 
in a car with him. That was the only time. 

“T did not see Claud very often during that time. I do not know whether or 
not they were living together as husband and wife in that time. 

“As to whether or not Josephine was ever separated from Claud Fenner, she 
lived over here in San Antonio, but I do not know whether they were separated 
or not. As to whether she was living under the same roof with him at the time 
of his death, in the same house with him, she did not come there until he went 
to the hospital. He was in the hospital when he died. He was taken into the hos- 
pital at the time of his last illness. You have asked me if I know whether they 
were living together as man and wife at the time of his death, and I will say she 
was living down at his mother’s with him, but whether they were living together 
at the time of his death, at the time he was taken to the hospital, she did not come 
to the hospital until he was taken over there on a Sunday morning, but I do not 
know whether she was living with him there or not.” 5 

We have thus quoted largely from the testimony and presumed authority under 
which the appellant attempts to justify itself in making the payment to the mother. 
The report of the five members was not attacked for fraud, misconduct, or arbitrary 


’ 
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action in making the designation, but the report on its face and the testimony itself 
in connection therewith showed want of care and extreme carelessness in securing 
the facts necessary to act on. We cannot see upon what theory they found his 
wife not to be the beneficiary, for she was expressly made so by the terms and 
provisions of appellant’s constitution and by-laws. It is a charitable institution and 
extends its charity or relief to worthy persons and its members, in accord with its 
own fixed laws and rules. When the witness put in the report naming Sylvia Fenner 
as beneficiary instead of Josephine Fenner, that was in direct contradiction of the 
terms of the contract well known to the order. On its face it showed it was made 
upon an ex parte investigation carelessly or arbitrarily so, without full investigation, 
stating : 

“The reason for putting her name in that affidavit as beneficiary was because 
she (the mother) swore to me she cared for him in his illness.” 

The testimony was conflicting. The trial court, no doubt, found the wife was 
merely temporarily absent from him, not permanently; that she did return to him 
promptly, on notice, in his last illness, though afterwards driven away by her 
husband’s mother. 

The report of the five members does not amount to a conclusive finding of fact; 
indeed, it undertakes no finding of any fact provided for that would defeat appellee’s 
rights. The court has found the facts in her favor, and we do not feel disposed 
to disturb his ruling. 

The motion is overruled. 


FORT WORTH MUT. BENEV. ASS’N v. MARTIN et al. (No. 9918.) 
Court of Civil Appeals of Texas. Dallas. March 19, 1927. 
Rehearing Denied April 16, 1927. 

293 Southwestern Reporter 942. 

1. INSURANCE—PLEA OF AMICUS CURIZ! WITHOUT SUPPORTING 
EVIDENCE, THAT INSURER WAS FRATERNAL BENEFIT ASSO- 
CIATION, HELD NOT TO REQUIRE JUDGMENT THAT SERVICE 
ON VICE PRESIDENT WAS IMPROPER (REV. ST. 1925, ARTS, 4820, 
4824, 4843). 

In action against insurer, plea of amicus curie that defendant was fraternal 
benefit association under Rev. St. 1925, arts. 4820, 4824, without supporting evidence, 
held not sufficient to require judgment that proper service of citation was not had by 
service on vice president of company, since, to require service on commissioner ot 
insurance under article 4843, showing of compliance with articles 4820-4859d must 
be made. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 


2. INSURANCE—CERTIFICATE OF COMMISSIONER OF INSURANCE, 
AUTHORIZING INSURER TO TRANSACT BUSINESS AS FRATER- 
NAL BENEFIT SOCIETY, HELD NOT EVIDENCE OF COMPLIANCE 
WITH STATUTE (REV. ST. 1925, ARTS. 4822, 4824). 

As respects service of process, certificate issued by commissioner of insurance, 
under which insurer is authorized to transact business as fraternal benefit society, 
held not evidence that insurer had complied with requirements of Rev. St. 1925, arts. 
4822, 4824, and was conducting business in accordance therewith. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


3. INSURANCE—AMICUS CURIZE, CHALLENGING SERVICE ON IN- 
SURER, MUST SHOW. INSURER WAS FRATERNAL BENEFIT 
SOCIETY, AS ALLEGED (REV. ST. 1925, ART. 4820). 

In action against insurer, it devolved on amicus curiz to support allegation of 
plea, challenging service of citation, by evidence sufficient to make prima facie show- 
ing that defendant was fraternal benefit society, as alleged, within meaning of Rev. 
St. 1925, art. 4820. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Error from Collin County Court; A. M. Wolford, Judge. 

Action by G. W. Martin and another against the Fort Worth Benevolent Asso- 
ciation. Judgment for plaintiffs, and defendant brings error. Affirmed. 

Marvin Roberon, of Fort Worth, for plaintiff in error. 

John-Doyle, of McKinley, for defendants in error. 
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_VauGHAN, J. Defendant in error instituted their suit in the court below 
against plaintiff in error on a policy or certificate of membership issued by plaintiff 
in error to Martha L. Martin to recover the sum of $500 for the permanent and 
total loss of an eye sustained by said Martha L. Martin, defendant in error; alleging 
in part “that on or about the 13th day of August, 1921,-plaintiff Martha L. Martin 
became a member of the Fort Worth Mutual Life of Texas, a life and health 
insurance company, and said company issued to her a policy or certificate of mem- 
bership, wherein and whereby, in consideration of said plaintiff becoming a member 
of said concern, and paying to it certain dues, payments and assessments, said in- 
surance company obligated itself as follows: ‘The Fort Worth Mutual Life further 
agrees to pay fifty cents from each member that is in good standing, not to exceed 
five hundred dollars ($500.00) for a permanent and total loss of any eye, and that 
the Fort Worth Mutual Benevolent Association purchased or in some way, exactly 
how plaintiffs do not know, became possessed of all the property and assets of said 
Fort Worth Mutual Life of Texas, and assumed all the obligations of said com- 
pany, and especially assumed the obligation to said plaintiff.” 

Citation was duly issued upon the filing of said petition requiring plaintiff in 
error to appear and answer said petition on or before the 7th day of June, 1926, 
directed to the sheriff or any constable of Tarrant county, Tex., commanding said 
citation to be served on plaintiff in error. The officer’s return showed that service 
of said writ was had on said plaintiff by delivery of a copy of said citation, together 
with accompanying copy of defendant in error’s petition, to E. M. Lipscomb, active 
vice president of plaintiff in error. On the 3lst day of May, 1926, Marvin Roberson, 
a duly licensed and practicing attorney filed a plea of amicus curiz, alleging that said 
plaintiff in error was a fraternal benefit association, as defined in article 4820 of 
the Revised Statutes of Texas, and had in all respects complied with all laws 
pertaining to, or affecting, fraternal benefit associations, and with article 4824, Id., 
and attached a certified copy of a power of attorney executed by plaintiff in error 
appointing the commissioner of insurance as its lawful attorney, upon whom all 
service of process should be had, and a certified copy of the permit issued by the 
department of insurance, as follows: 

“This is to certify that the Fort Worth Mutual Benevolent Association of Texas, 
having complied with all requirements of law relating thereto, is hereby authorized 
to do business * * * fraternal benefit society * * * within the state for the 
year ending March 31, 1926.” 

No evidence was offered in support of said plea, and the court proceeded to hear 
the cause and render judgment in favor of defendants in error for the sum of 
$500 and as to the service of process the rendition of judgment made the following 
adjudication : ; 

“On the 2lst day of June, 1926, pursuant to a previous setting thereof, this 
cause came on to be heard, and the plaintiffs appeared and announced ready for 
trial, but the defendant although it had been duly and legally cited, came not, but 
wholly made default,” 

—and that: ; 

“After hearing the pleadings and the evidence and being fully advised in the 
premises, finds the material allegations of plaintiffs’ petition true, and that plaintiffs 
are entitled to recover in the manner and form as prayed for.” wr 

[1, 2] The filing of the plea of amicus curie was not within itself sufficient to 
require the court to adjudge that proper service of citation had not been obtained on 
plaintiff in error, as it did not establish any fact therein alleged, but only presented 
issues of fact, in support of which the amicus curie was at liberty to introduce evi- 
dence. However, the facts necessary to show that plaintiff in error was a fraternal 
benefit society, by virtue of the provisions of title 78, c. 8, R. C. S. 1925, relating 
to fraternal benefit societies, were not alleged; said plea containing in reference 
thereto only conclusions of the amicus curiz. In order for the benefits of article 
4843 of said chapter 8, requiring service of citation in suits against fraternal benefit 
societies to be had upon the commissioner of insurance, and prohibiting service of 
legal process in any other manner except as therein provided, to have been avail- 
able to plaintiff in error, it was necessary to show that plaintiff in error was in 
fact a fraternal benefit society, in that it was a voluntary association, without 
capital stock, and organized solely for the mutual benefit of its members and their 
beneficiaries, and not for profit, had instituted and maintained a lodge system, with 
ritualistic form of work, as provided in article 4821, Id., and a representative form 
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of government, as provided in article 4822, Id., and had made provisions for, and main- 
tained, the payment of benefits in accordance with article 4824, Ia. Such facts we 
are unable to find for the want of evidence in the record establishing same. The 
certificate issued by the commissioner of insurance under which plaintiff in error 
was authorized to transact business as a fraternal benefit society was not evidence 
that, at the time it was issued, or at the time of filing said plea of amicus curiz, 
said plaintiff in error had complied with the requirements of said articles 4822 and 
4824, and was then conducting its business in accordance therewith, but only of the 
fact that said plaintiff in error, in applying for, and obtaining, said certificate, had 
satisfied the commissioner of insurance that it had organized as such association 
for the purpose of conducting the business authorized by and in accordance with 
the requirements of said title 78, chapter 8. To this effect is the holding of the 
Court of Appeals of Missouri in passing upon a statute very similar in all material 
respects to that of our statute under consideration in Thompson v. Royal Neighbors 
of America, 154 Mo. App. 109, 133 S. W. 146; Western Commercial Travelers’ 
Ass’n v. Tennent, 128 Mo. App. 541, 106 S. W. 1073. 


[3] Defendants in error did not sue plaintiff in error as a fraternal benefit 
society, but complained of it as the Fort Worth Mutual Benevolent Association, 
alleging that “plaintiff Martha L. Marton became a member of the Fort Worth 
Mutual Life of Texas, a life and health insurance company”; that defendant had 
become the owner of the assets and property of said Forth Worth Mutual Life of 
Texas, and had assumed the obligation of said company to plaintiff in error Martha 
L. Martin. In this attitude of the issue raised by the plea of amicus curiz, un- 
supported in any respect by evidence, the positive statement in the judgment that 
plaintiff in error had been duly and legally cited must be sustained, for it certainly 
devolved upon the amicus curiz to support the allegations of his plea challenging 
the service of citation to have introduced evidence in support thereof sufficient to 
at least prima facie establish the truth of same, viz., that plaintiff in error was a 
fraternal benefit society within the meaning of article 4820, Id. Thompson v. Royal 
Neighbors of America, supra; Western Com. Travelers’ Ass’n v. Tennent, supra. 

This holding is not in conflict with that in Ft. Worth Mut. Ben, Ass’n of Tex. 
v. Petty (Tex. Civ. App.) 283 S. W. 620, because in that case the following lan- 
guage indicates that the court had evidence before it sufficient to show that plaintiff 
in error in that case was a mutual benevolent association, to wit: 


“The plaintiff in error is a mutual benevolent association organized under the 

laws of Texas, with its domicile at Fort Worth, Tex.,” 
—or in conflict with the holding in the case of International Order of Twelve 
Knights and Daughters of Tabor v. Brown et al. (Tex. Civ. App.) 190 S. W. 251, 
because it is likewise evident from the following statement that evidence was before 
the court justifying same: 

“The service was on one Lottie Gatlin, chief recorder of one of plaintiff in 
error’s local lodges, when it should have been on the commissioner of insurance; 
for, it seems, plaintiff in error was a fraternal beneficiary society.” 

We therefore conclude that the judgment of the lower court should be affirmed, 
and it is so ordered. 

Affirmed. 
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FIRE 


7ETNA INS. CO. OF HARTFORD, CONN., v. LICKING VALLEY MILL- 
ING CO. (No. 4750.) 
Circuit Court of Appeals, Sixth Circuit. May 13, 1927. 
19 Federal Reporter (2d), 177. 

4. INSURANCE—EVIDENCE HELD TO SUPPORT CONCLUSION THAT 
THERE WAS PREVIOUS VALID ORAL CONTRACT TO WHICH 
POLICY WAS ISSUED. 

Evidence held to support conclusion of trial judge, in action on alleged policy 
of fire insurance, that there was a previous valid oral contract of insurance pur- 
suant to which policy was issued. 

(For other cases, see Insurance, Dec. Dig., § 665[2].) 

8. INSURANCE—ORAL INSURANCE CONTRACT HELD NOT VOID FOR 
LACK OF EXPRESS AGREEMENT AS TO COMPANY, DURATION OF 
RISK, AMOUNT OF PREMIUM, AND CREDIT THEREFOR. 

Oral contract of insurance held not void for lack of express agreement as to 
company in which insurance was to be placed, duration of risk, amount of premium, 
and subject of credit to insured therefor. 

(For other cases, see Insurance, Dec. Dig., § 131[1].) 

9. INSURANCE—INSURANCE CONTRACT NEED NOT BE IN WRITING, 
ore REQUIRED BY STATUTE OR OTHER POSITIVE REGU- 

ION. 

Unless forbidden by statute or other positive regulation, it is not necessary to 
validity of contract to insure that it be in writing. 

(For other cases, see Insurance, Dec. Dig., § 131[1].) 

10. INSURANCE—MINDS OF PARTIES MUST HAVE IN SOME WAY 
MET RELATIVE TO ELEMENTS OF INSURANCE CONTRACT, IN 
ORDER THAT IT CONSTITUTE VALID CONTRACT. 

In order that contract to insure constitute a valid contract, it is necessary that 
minds of parties be shown to have in some way met in regard to elements of contract. 


(For other cases, see Insurance, Dec. Dig., § 130[1].) 


In Error to the District Court of the United States for the Eastern District of 
Kenucky; Andrew M. J. Cochran, Judge. 

Action by the Licking Valley Milling Company against the A£tna Insurance Com- 
pany of Hartford, Conn. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 

Joseph S. Laurent, of Louisville, Ky. (Robert G. Gordon, of Louisville, Ky., on 
the brief), for plaintiff in error. 

Robert C. Simmons, of Covington, Ky. (Shelley D. Rouse and Wm. A. Price, 
both of Covington, Ky., and L. P. Fryer, of Butler, Ky., on the brief), for defendant 
in error. 

Before Denison, Moorman, and Knappen, Circuit Judges. 

KNappPEN, Circuit Judge. This writ is to review a judgment for defendant in 
error (plaintiff below) upon an alleged policy of fire insurance on plaintiff’s mill, 
machinery, grain, etc., therein. 

[1] i. On the threshold we are met with the suggestion, in the brief of plaintiff 
in error on the merits, that the bill of exceptions be stricken from. the record or dis- 
regarded because the assignment of errors was not filed “at or before the settling 
of the bill of exceptions,” as directed by the first paragraph of our rule 10, entitled 
“Bills of Exceptions.” We are disposed to treat the nonobservance of this provision 
as not invalidating the bill of exceptions, for the reason, if for no other, that the 
bill seems to have been settled without objecticn on that score, and was included 
by stipulation of counsel in the list of papers which “should constitute the entire 
record on writ of error.’ 

2, 3] 2. At the conclusion of trial by jury each party (without reservation) 
asked the court for direction of verdict in its favor upon all of the issues. The court 
was thus empowered to pass upon the facts necessary to decision, and this court 
is bound to accept the fact conclusions of the trial court, so far as supported by any 
substantial testimony. Beuttell v. Magone, 157 U. S. 154, 15 S. Ct. 566, 39 L. Ed. 
654; Williams v. Vreeland, 250 U. S. 295, 298, 39 S. Ct. 438, 63 L. Ed. 989, 3 A. L. R. 
1038; Minahan v. Gd. Trunk Western Ry. Co. (C. C. A. 6) 138 F. 37, 41; Thomas- 
Bonner Co. v. Hooven, etc., Co. (C. C. A. 6) 284 F. at page 392. Judgment was en 
tered for plaintiff for the amount of the loss. 
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3. Coming to the merits: Plaintiff was the owner of the mill in question, located 
at Boyd, Ky. It desired $5,000 insurance on the mill building, etc., $5,000 on engine, 
boilers, machinery, etc. and $2,000 on grain and seeds and had agreed to place the 
insurance with one Bennett, an insurance agent at Boyd, who had no agency for 
defendant. Bennett made application for the insurance by telephone to one Stone, 
defendant’s agent at Cynthiana, who as defendant’s representative took applications 
for, wrote and countersigned policies (blanks for which were provided him with 
the signature of the president already stamped or printed on them). Thereupon 
Stone, on September 11, 1923, wrote in favor of plaintiff a uniform standard fire 
insurance policy for $12,000 upon the property in question, divided as applied for, 
for a term of six months next ensuing, on a stated premium therefor of $193.20, send- 
ing (in connection with his daily report) one copy to defendant and another to 
the actuarial bureau at Louisville. The fire occurred January 26, 1924. 

Defendant denies that the policy written by Stone ever became operative. The 
premium was not in fact paid or tendered before the fire, but it was tendered by 
plaintiff and refused by defendant after the fire. Until that time the original policy 
had apparently remained in Stone’s possession. After the fire defendant furnished 
plaintiff blank proofs of loss, together with copy of the policy which Stone had 
written. 

Defendant contends that, as matter of law, no valid written contract of in- 
surance was made for lack of delivery and no valid oral contract for lack of agree- 
ment as to (a) the company in which the insurance was to be placed; (b) the 
duration of the risk; (c) the amount of the premium; and (d) the subject of credit 
to plaintiff for the premium. 

Stone testified that he represented two companies besides defendant, that he 
had previously brokered one or two policies for and divided commissions with 
Bennett on insurance which the latter could not write in companies he represented; 
that he had at one time written $10,000 on the contents of the building in Hart- 
ford, but had never written any insurance upon the building; that in his conversa- 
tion with Bennett the latter asked him if he could place $12,000 of insurance for 
plaintiff, $5,000 on building, $5,000 on machinery and $2,000 on contents; that he 
told Bennett that the latter knew that sort of insurance was extremely hard to 
place, but he would endeavor to place it for him, but for him (Bennett) not to 
regard it insured until he (Bennett) heard from him (Stone); that after this he 
had his business associate “issue” the policy, which he left in his office until he 
could get returns from the company as to whether the latter would accept, “as we 
frequently do with our customers on a hazardous risk”; that he thereupon made 
out his daily report, and that when defendant received copy of that report from 
the actuarial bureau it wired him “not to accept” the application; that he thereupon 
immediately called up Bennett and told him that defendant had declined the risk; 
and that that closed the incident. He further said that when he wrote the policy 
he sent no communication to the actuarial bureau or to defendant, other than his 
usual daily report; that he sent no letter of explanation. 

On the other hand, plaintiff’s business manager, who had applied to Bennett 
for the insurance, testified that he was in the room when Bennett went to the 
telephone and called up some one, adding, “I couldn’t tell who it was, but he 
afterwards told me it was Stone;” that he heard Bennett “mention the $10,000 and 
the $2,000;.this was all I heard in the conversation of Bennett;” that the name 
of the company was not mentioned (presumably this was the conversation to which 
Stone referred), and that “after the conversation over the ‘phone he [Bennett] told 
me the insurance was in effect. I asked him about when this would go into effect, 
but I am not positive whether he said at noon, or the following day at noon, but 
it was one of the two. So I went off, assured that the insurance was on.” The 
manager further testified that Bennett did not notify him the insurance was after- 
wards canceled, nor did he receive notice from any one that such cancellation had 
taken place; that two days after the fire he called on Stone and asked about the 
policy, and received the reply, “Well, you haven’t got any insurance,” saying further 
that “they had written the insurance, but that the policy was canceled in four days 
after he sent the policy,”* that he (Stone) “had told Mr. Bennett to notify us and 
that he (Stone) had put our policy in the A©tna Insurance Company.” Bennett did 
not testify. Defendant’s counsel complains that “the district court brushed aside, as 
not worthy of any consideration, the testimony of Mr. Stone in this case,” and 


1 As the trial judge said: “The effect of this testimony was that defendant had entered into 
a contract of insurance with plaintiff, but had subsequently canceled it.” 
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argues in favor of his credibility. Questions of credibility are not for our deter- 
mination. The court was not bound to believe Stone’s statement that he had told 
Bennett that defendant had declined the risk. Stone does not say he told Bennett 
the policy had been canceled. 

__ Plaintiff's president testified that on the morning after the fire he asked Stone 
“if he wrote the insurance on the mill, and he said he did; he said he insured it and 
wrote the policy, but he said he got word immediately to cancel. I told him that 
he did not tell us anything about it; that we thought it was insured. He said he 
insured it and wrote the policy, but he said the company wired him to cancel it. I 
told him he did not notify us of any cancellation. So he said he didn’t know who 
the owners were.” Stone, in addition to disputing certain statements of plaintiff’s 
manager and president referred to, said he did not agree to deliver the policy, nor 
did he agree with any one that it was to become effective prior to the time he should 
hear from the company. Manifestly defendant’s alleged direction that the policy 
be canceled could not, without notice to plaintiff, destroy an immediate effect policy 
such as Stone had power to issue. 

The trial judge did not believe Stone’s testimony that the policy was not issued 
to take present effect, but was to take effect only if the company, after a lapse of a 
week or 10 days, failed to object. The judge held that, “notwithstanding Stone’s 
testimony to the contrary, the evidence preponderates in favor of the position that 
there was a previous valid oral contract of insurance pursuant to which the policy 
was issued,” and that “it is difficult, if not impossible, to account for Stone issuing 
the policy and reporting its issuance to the defendant and the actuarial bureau at 
Louisville, on the basis that there was not a previous oral contract of insurance 
entered into by the communication of Stone with plaintiff through Bennett. That 
he did so was inconsistent with the [asserted] fact that he had said to Bennett that 
he would endeavor to place the insurance and let him know if he succeeded, and 
that he should not regard the property as insured until he had heard from him 
definitely. The defendant and the actuarial bureau did not understand that no con- 
tract of insurance had been entered into. On the contrary, they were made to 
understand that there had.” 

[4, 5] We think that, independently of the testimony as to Bennett's statement 
following his telephone conversation with Stone, there was substantial evidence 
ending to support the above-stated conclusion of the trial judge. The weight of the 
testimony is not for our consideration. Kentucky Coal Lands Co. v. Mineral De- 
velopment Co. (C. C. A. 6) 295 F. 257. 

[6] The testimony as to Bennett’s statement above mentioned was received 
against defendant’s objection and exception. It would seem enough to say that the 
ground of the objection does not appear in the record (Pennsylvania Co. v. Whit- 
ney [C. C. A. 6] 169 F. 572, 575; Robinson v. Van Hooser [C. C. A. 6] 196 F. 
620, 624), and that thus no error could be predicated upon the overruling of the 
objection. 

[7] However, we are disposed to think that the statement was admissible as 
part of the res geste, for we interpret the manager’s testimony as a whole as 
meaning that Bennett’s statement was made at the close of the telephone conversation. 

Defendant contends that a res geste statement made by a person who is not a 
party to a suit (Bennett represented plaintiff) “is allowable only when it is made 
on an exciting occasion while the speaker is influenced by external circumstances 
of physical shock or stress of nervous excitement which stills the reflective. facul- 
ties and removes their control.” , 

We cannot assent to this proposition, which is opposed to numerous decisions, 
among which are Tuckerman v. United States (C. C. A. 6) 291 F. 958, 970 (where 
the person whose statement was admitted was neither a party nor the representative 
of a party to the suit), certiorari denied 263 U. S. 716, 44 S. Ct. 137, 68 L. Ed. 522; 
Richmond v. Foreman (C. C. A. 4) 267 F. 363, 365 (where the statements in ques- 
tion were of a representative of the party); In re Bradley (D. C.) 263 F. at page 
447, affirmed (C. C. A. 2) 269 F. 784; Baron v. United States (C. C. A. 6) 
286 F. 822, 826, certiorari denied 262 U. S. 749, 43 S. Ct. 524, 67 L. Ed. 
1213. The above comment on the Tuckerman Case is substantially applicable. 
Chicago, M. & St. P. Ry. Co. v. Chamberlain (C. C. A. 9) 253 F. 429, 
430 (where the statement in question was made by plaintiff before the accident, 
and in the absence of shock, stress, or excitement, and was described by the court 
as being “in immediate causal relation to the act—a relation not broken by the in- 


2In view of Stone’s office records, this statement, if made, could not well have been justified. 
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terposition of a voluntary individual wariness seeking to manufacture evidence for 
itself”; St. Clair v. United States, 154 U. S. 134, 149, 14 S. Ct. 1002, 38 L. Ed. 936, 
where the court cites with approval the definition of res geste found in 1 Wharton 
on Evidence (2d Ed.) § 259, 1879.* 

[8-10] The judgment must therefore be affirmed, unless defendant is right in 
its contention that the oral contract of insurance was void for lack of agreement as 
to the company in which the insurance was to be placed, the duration of the risk, 
the amount of the premium, and the subject of credit to plaintiff therefor. We are 
unable to agree with this broad contention. 

Unless forbidden by statute or other positive regulation, it is not necessary to 
the validity of a contract to insure that it be in writing. Hartford Fire Ins. Co. v. 
Tatum (C. C. A.) 5 F. (2d) 169, 171; Fireman’s Fund Ins. Co. v. Norwood (C. C. 
A. 8) 69 F. 71, 75, and cases cited; Lee v. Lewelling (C. C. A. 8) 281 F. at page 
960. While the broad general rule is that a contract to insure is invalid, unless its 
elements are agreed upon expressly or by implication, or means are provided for their 
determination, the controlling authorities do not imperatively require express proof 
of definite agreement thereon. The better rule is that the minds of the parties 
must be shown to have in some way met in regard to those subjects. Eames v. 
Home Insurance Co., 94 U. S. 621, 626, 629, 24 L. Ed. 298, 630. In that case lack 
of agreement as to duration of risk was disregarded, upon the testimony of the 
insured that he supposed (as he had a right to suppose) that he would get the 
same kind of a policy which had been issued on the property before. In that case 
(the application was in writing) the property was fully described (as here) the 
amount of the insurance was named (as here), and the insured proposed a certain 
premium, the agent requiring a higher rate. The court thought the insured later 
agreed to modification in this respect. He had not paid the premium, nor had the 
duration of the risk been mentioned (the printed application did not call for it). In 
sustaining the validity of the contract to insure the court said (page 629): “It is 
sufficient if one party proposes to be insured, and the other party agrees to insure, 
and the subject, the period, the amount, and the rate of insurance is ascertained or 
understood, and the premium paid, if demanded.”’* In that case the insured had had 
a previous policy for one year. Upon the subject of the premium it was said: “He 
had not paid the premium, it is true; but it is shown that this was not required until 
the policy was made out and delivered. * * * If parties could not be made 
secure until all the formal documents were executed and delivered * * * the 
beneficial effect of this benign contract of insurance would often be defeated and 
rendered unavailable.” 

In Hartford Fire Insurance Co. v. Tatum, supra, it was held that the duration 
and amount of premium payable under a parol contract of insurance were sufficiently 
established where it was obvious that the parties intended the contract should be 
the same as a prior builder’s risk insurance contract between the same parties and 
at the same rate; also that in an action on a parol insurance policy evidence that the 
defendant’s local agent customarily kept 90 per cent. of the policies written by him 
in his safe was held admissible upon plaintiff’s failure to call for and insist upon 
possession of the policy. These cases illustrate the liberal tendency of the court in 
sustaining oral contracts for insurance. 

Upon the subject of delivery, in El Dia Insurance Co. v. Sinclair (C. C. A 2) 
228 F. 833, 838, it is said: “If there is a binding contract of insurance, the fact 
that the policy is not delivered until after the loss has occurred does not defeat the 
insured’s right to a recovery under it. Mich. Pipe Co. v. Mich. F. & M. Insurance 
Co, 92 Mich. 482, 52 N. W. 1070, 20 L R. A. 277,5 Commercial Insurance Co. v. 
Hallock 27 N. J. Law, 645, 72 Am. Dec. 379. Indeed, the courts have held that a 
policy drawn up and signed by the proper officers wants no further delivery. Jt ts a 
valid policy as soon as signed, and becomes then the property of the insured, and is 


8 The “res geste may be, therefore, defined as those circumstances which are the undesigned 
incidents of a particular litigated act, and which are admissible when illustrative of such act. 
These incidents may be separated from the act by a lapse of time more or less appreciable. They 
mav consist of speeches of any one concerned, whether participant or bystander; they may com- 
promise things left undone as well as things done. Their sole distinguishing feature is that they 
should be the necessary incidents of a litigated act; necessary in this sense, thatthey are part 
of the immediate preparations for or emanations of such act, and are not produced by the cal- 
culating policy of the actors. In other words, they must stand in immediate casual [causal] 
relation to the act—a relation not broken by the interposition of voluntary individual wariness 
seeking to manufacture evidence for itself. Incidents that are thus immediately and unconsciously 
associated with an act, whether such incidents are doings or declarations, become in this way 
evidence of the character of the act.” This definition is in substance the opening paragraph of the 
definition of res geste in Words and Phrases. 

4 All italics in this opinion ours. 
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held by the insurer for his use.” Certiorari denied, 241 U. S. 661, 36 Ct. 449, 60 
L. Ed. 1226; and see Donnelly v. AEtna Life Insurance Co., 222 Mich 214, 219, 
221, 192 N. W. 585. 

In the instant case the trial judge said: “I think, in the matter of the duration of 
the risk and the premium, that it must be taken that it was the understanding that 
defendant was to fix them, which it did by the policy of insurance which it issued.”° 
As to the failure to name the company issuing the policy, the court said: “Then 
as to the defendant not being named, and plaintiff not knowing that it was the party 
which had insured his property until after the fire, I think it must be taken that 
the oral contract of insurance was made by Stone on behalf of defendant, and it 
was liable thereon on the doctrine of undisclosed principal. If not liable on this 
ground, its liability may be based on the ground set forth in Mich. Pipe Co. v. Mich. 
F. & M. Insurance Co., 92 Mich. 482 [52 N. W. 1070, 20 L. R. A. 277].”" 

The District Judge was of opinion that the Kentucky statute did not make 
Bennett defendant’s agent He found it unnecessary (as we do) to determine whether 
Stone constituted Bennett a subagent to advise plaintiff of defendant’s action regard- 
ing the policy, for the reason that it seemed to him that the evidence preponderates 
in favor of the position that there was a previous oral valid contract of insurance. 

As to the failure to pay premium and collect for the policy, the court said: 
“There was testimony tending to show a more or less general custom to give credit 
for the premium”; also“ as to its not calling for the policy itself, the custom in that 
neighborhood seems to have been for the agent to hold the policy Its failure to call 
for the amount of the premium and to pay it may be accounted for by negligence, 
but more likely by the desire to get all the credit possible.” 

In our opinion the court below reached the correct conclusion, and its judgment 
for recovery upon the policy must be affirmed. 





















FIREMEN’S INS. CO. v. BROOKS et al. (No. 4667.) 
Circuit Court of Appeals, Sixth Circuit. May 14, 1927. 
19 Federal Reporter (2d) 277. 

1, INSURANCE—COURT WILL NOT INSERT JOINT OWNER’S NAME 
IN FIRE INSURANCE POLICY AFTER FIRE, UNLESS MISTAKE IN 
OMISSION WAS MUTUAL. 

Court will not reform, to conform to parol agreement, a fire insurance policy 
containing unconditional and sole ownership clause, by inserting after the property 
is burned the name of a joint owner, unless the mistake was mutual and common 
to both policyholder and insurer. 

(For other cases, see Insurance, Dec. Dig. 143[5].) 


5. INSURANCE—SUIT AT LAW ON FIRE POLICY, STAYED ON LEARN- 
ING OF MISTAKE. HELD NOT TO ESTOP PLAINTIFF FROM RE- 
FORMATION SUIT TO INSERT JOINT OWNER’S NAME. 

Institution of suit at law on fire insurance policy by one designated therein as 
sole owner held not to estop him from seeking to reform the policy in a separate 
action by inserting joint owner’s name, where on learning of the deficiency he re- 
quested stay of suit at law, and no prejudice resulted to insurer. 


(For other cases, see Insurance, Dec. Dig. § 143[5].) 
















5In Mich. Pipp Co. v. Mich. F. & M. Insurance Co., supra, at page 498 (52 N. W. 1074), 
it is said: “‘The name of the company, the location and amount of the risk, in each case, had 
been committed to Schmeck [the local insurance agent]. The rate of premium not having been 
paid or fixed by the parties, plaintiff became liable to pay the usual or going rate. The policies 
contained no provision that they should not become operative until the premiums were paid [such 
is the case here]. Schmeck had written other policies for the same parties, and had afterwards, 
in the usual course, collected his premiums, and no demand was made for the premiums at the 
time that the insurance was applied for. In determining such matters, consideration must be had 
for the manner in which the business has been usually carried on. To lay down the rule that 
in all cases the premiums must expressly be agreed upon and paid, or credit expressly given, 
would be, contrary to the general understanding among business men, and contrary to prevailing 
methods. 

® True, the rate inserted in the policy by Stone was not the published rate, but it apparently 
was not corrected by the bureau. It would seem a not unnatural or illogical inference that the 
six-months periéd as to the duration of the insurance was inserted as the usual period for non- 
preferred risks, 

7In that case the insurance agent represented ‘‘several companies. He was directed to place 
a given amount of insurance. It was not expected that he would place the entire risk in any one 
company. It was perhaps known that no one company would assume the whole amount of insur- 
ance. The companies were not mentioned.” It was held that no liability attached to any of the 
companies until something further was done, but that in the selection of the companies, and in 


d 
the location and distribution of the risk, Schmeck [the local agent] acted as agent for the 
plaintiff. 
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Appeal from the District Court of the United States for the Eastern District 
of Tennessee; Xenophon Hicks, Judge. ’ 

Action by L. W. Brooks and others against the Firemen’s Insurance Company. 
oa ere granting plaintiffs part of the relief prayed for, defendant appeals. 
Affirmed. 

Francis L. Martin, of Chattanooga, Tenn. (Smith, Hammond & Smith, of 
Atlanta, Ga., and Miller, Miller & Martin, of Chattanooga, Tenn., on the brief), 
for appellant. 

Joe V. Williams, of Chattanooga, Tenn. (Hanson W. Schoolfield, of Chattanooga, 
Tenn., on the brief), for appellees. 

Before Denison and Moorman, Circuit Judges, and Killits, District Judge. 

Moorman, Circuit Judge. On June 3, 1924, appellant issued an insurance policy 
in favor of L. W. Brooks, on a dwelling house in Dade county, Georgia. The 
policy contained the usual “unconditional or sole ownership clouse,” and after the 
house was burned on August 19, 1924, appellees brought this suit to reform the policy 
in several particulars, all of which were abandoned or denied, except that seeking to 
have inserted into the policy, as one of the owners of the property, the name of 
Annie V. Brooks, the wife of L. W. Brooks. This relief was granted. 

[1] It is the first contention of the insurance company that neither party made 
a mistake as to the contents of the policy, and that, whatever may be said as to 
what appellees thought, it was certainly not shown that the agent who issued the 
policy was informed of the joint ownership of the property, or understood from 
the instructions he received that it should be issued in the names of both owners, 
instead of L. W. Brooks. If the contention is correct, the judgment must be re- 
versed, because it is clear that; before a court will reform a written contract to 
conform to the parol agreement, it must be made to appear that the mistake was 
mutual and common to both parties. Hearne v. Insurance Co., 87 U. S. (20 Wall.) 
490, 22 L. Ed. 395. 

[2] This, as appellant contends, must be proved beyond reasonable controversy. 
The phrase “reasonable controversy,’ subject in its application, as it must be, to 
varying appraisals of the same facts or circumstances, states the rule, not only in- 
definitely, as is inevitable, but also more strongly against the one seeking the relief 
than is perhaps justified. What we think is a better and somewhat more definite 
standard of requirement, where the contract itself is to be given full evidential 
force, is that the attacking party must establish the mistake by clear and convincing 
evidence. Biser v. Bauer, 205 F. 229 (6 C. C. A.); Coal Co. v. Doran, 142 U. S. 
417, 12 S. Ct. 239, 35 L. Ed. 1063; Campbell v. Northwest Eckington Co., 229 U. S. 
561, 33 S. Ct. 796, 57 L. Ed. 1330. The trial court’s action resulted, as stated in its 
opinion, from an application of this rule. 

[3] The issue of fact, as we have indicated, is presented in two aspects, one of 
which pertains to the appellees’ understanding of how the policy would be made out, 
and the other to what the agent who prepared it was requested and agreed to do. 
Thomas Trimby acted for appellees in procuring the policy. It was a reissue, made 
necessary by the change in ownership of the property. Aside from the discrediting 
inferences that arise from the acceptance of the policy as written, and the failure 
sooner to discover the mistake claimed to have been made therein, it was shown 
without contradiction that appellees requested that the policy be issued in their joint 
names, and believed that it had been done. The discrediting circumstances are not, 
we think, sufficient to raise any serious doubt of the credibility of the testimony of 
Brooks and Trimby as to this understanding. 

[4] It is, however, not enough, as we have seen, that one of the parties to the 
contract was mistaken as to its contents, and hence the second inquiry as to the 
agent’s understanding of the request and what he agreed to do. His testimony and 
that of Trimby’s conflict. The trial court, who saw and heard the witnesses after 
reviewing the evidence and discussing the potential effect of many pertinent facts, 
accepted the testimony of Trimby, finding that the mistake was mutual. We cannot 
disregard that finding, unless upon a consideration of all the evidence we conclude 
that it is clearly wrong; and, notwithstanding the burden that appellees assumed, 
we have received no such impression from an examination of the record. 

[5] It is also contended that appellees are estopped from seeking reformation 
by L. W. Brooks’s allegation of sole ownership in a suit which he brought on the 
policy to collect the insurance after the property burned. Putting to one side the 
fact that Annie V. Brooks was not a party to that suit, and was accordingly not 
bound by the statements made therein by her husband, we are nevertheless unable to 
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find in any of the authorities cited by counsel either reason or precedent’ for an 
application of the doctrine of estoppel. In Davis v. Wakelee, 156 U. S. 680, 15 
S. Ct. 555, 39 L. Ed. 578, it was said: “Where a party assumes a certain position in 
a legal proceeding, and succeeds in maintaining that position, he may not thereafter, 
simply because his interests have changed, assume a contrary position, especially if 
: 4 to the prejudice of the party who has acquiesced in the position formerly taken 
xy him. 

It appears in the proofs here that after the fire the policy was delivered to 
counsel for L. W. Brooks, who prepared a petition thereon to collect the insurance, 
alleging, according to the statements of the policy, that Brooks was the sole owner 
of the property. He was not informed at the time that Annie V. Brooks had any 
interest in it. When his attention was called to the deficiency in the policy, this 
suit was brought. No prejudice had then resulted to appellant by reason of this 
erroneous allegation of fact, and Brooks did not thereafter continue to prosecute 
his suit, but immediately requested a stay of that proceeding: until he could procure 
through equity the right to sue on the true agreement. Clearly the doctrine of 
Davis v. Wakelee does not apply to this state of facts. 

Other cases cited are similarly inapplicable. In Railway Co. v. McCarty, 96 
U, S. 258, 24 L. Ed. 693, the railway company, which was sued for failing’ promptly 
to ship some cattle, proved on the trial, as a defense, that it was impossible to ship 
them on a Sunday for want of cars, but on appeal suggested as an excuse the 
illegality of shipping on that day. The court said that the company was estopped, 
in view of its proof-on the trial, from urging the inconsistent defense of the illegality 
of shipment on the Sabbath, stating that the point was merely an afterthought, sug- 
gested by the pressure and exigencies, of the case.* In Life Insurance Co. v. Wilson 
(C. C. A.) 260 F. 593, the insurance company brought a suit in equity to cancel a 
policy, after the death of the insured, urging as ground therefor that the policy 
would become incontestable a year from its date, and that action thereon was being 
delayed until the expiration of the year. It was found that the year had expired 
when the company filed its suit, and it then contended that the incontestable clause 
was suspended by the death of the insured, a position diametrically opposed to what 
was alleged in the bill as the ground of equity jurisdiction, and upon which the 
company had procured a preliminary injunction, and the court held, whether rightly 
or not we do not decide, that the company could not for the purpose of invoking 
equinty jurisdiction and maintaining a suit, deliberately represent a thing in one 
aspect and thereafter take another position contradicting its own representation. In 
Iron Gate Bank v. Brady, 184 U. S. 665, 22 S. Ct. 529, 46 L. Ed. 739, it was held 
that the complainant could not sue in tort to vest jurisdiction in the United States 
court and after the death of the tort-feasor treat his action as one of assumpsit 
and thus prevent abatement; that he was bound by his election. Assurance Co. v. 
Association, 203 U. S. 106, 27 S. Ct. 27, 51 L. Ed. 109, also involved an election 
of remedies, it being held that the prosecution of the law action to a final decision 
was not an election, but “an hypothesis.” 

Appellees allege a mutual mistake in an insurance policy and ask that it be 
reformed to express the true agreement. It is not said, as indeed it could not be, 
that if such a mistake was made they did not have the right, upon its discovery 
and before the law case was filed, to have the policy reformed. Did the false allega- 
tion of sole ownership in the law case estop them from asserting an otherwise valid 
right? Certainly not, if, upon discovering the mistake, they acted in good faith and 
without prejudice to appellant. There was, of course, no mistake, if they accepted 
the policy knowing that it contained only the name of L. W. Brooks; but their theory 
is and must be that they were under the impression that it contained both names. 
Their failure to take action looking to reformation until after the attorney, who 
was misled by the policy, had filed a suit thereon, making an untrue allegation, was, 
as they contend, due to their continued failure to discover the mistake—a fact to 
be considered assuredly in connection with the other evidence tending to show that 
there was no mistake, and not a fact which, in view of their subsequent actions, 
operated as an estoppel, any more than the failure to discover the mistake before 
the filing of the suit so operated. If, after discovering it, they had continued to 
press the law case to the prejudice of appellants in this proceeding, a different ques- 
tion would arise; but they did not do so, but proceeded at once, as they had the 
right to do, to correct the mistake by a suit for reformation. 

The other questions argued, such as the effect of the Georgia security deed, 
are not presented on the record. 

The judgment is affirmed. 
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FORKNER v. TWIN CITY FIRE INS. CO. (No. 4758.) 
Circuit Court of Appeals, Sixth Circuit. May 12, 1927. 
19 Federal-Reporter (2d) 419. 

2. INSURANCE—FIRE POLICY, PROHIBITING ADDITIONAL INSUR- 
ANCE AND USE OF GASOLINE ENGINE, WITHOUT WRITTEN 
CONSENT; MAY BE REFORMED TO CONFORM TO ORAL AGREE- 
MENT WITH INSURER’S AGENT. 

Fire policy, prohibiting additional insurance and use of gasoline engine without 
written consent of insurer, may be reformed to conform to oral agreement of in- 
surer’s agent to permit use of engine and additional insurance, which agreement 
was omitted by mistake from policy, since suit to reform is not on policy. 

For other cases, See Insurance, Dec. Dig. § 143[3].) 

3. INSURANCE—STIPULATION THAT TERMS OF INSURANCE CON- 
TRACT CANNOT BE CHANGED, EXCEPT IN WRITING, IS VALID. 
It is competent for parties to contract of insurance to stipulate that its terms 

cannot be waived or changed, except in writing, and insured cannot prove different 

contract in action on such policy. 

(For other cases, see Insurance, Dec. Dig. § 383.) 

Appeal from the District Court of the United States for the Eastern District 
of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by C. T. Forkner against the Twin City Fire Insurance Company. From 
a decree dismissing the bill, complainant appeals. Reversed. 

Dwight L. Pendleton, of Winchester, Ky. (Valentine W. Bush, of Winchester, 
Ky., on the brief), for appellant. 

3everley R. Jouett, of Winchester, Ky. (John T. Metcalf, of Winchester, Ky., 
on the brief), for appellee. 

Before Denison and Moorman, Circuit Judges, and Killits, District Judge. 

MoorMAN, Circuit Judge. On motiaon of defendant, the District Court for 
the Eastern District of Kentucky dismissed a bill in equity wherein complainant 
sought to reform two fire insurance policies to conform, as he alleged, to agreements 
that he had made with the agent of the defendant company. The policies contained 
provisions rendering them void if a gasoline engine was used in or within 15 feet 
of any building described in the policies, “unless the written consent of the com- 
pany is obtained and the additional premium charge made therefor,” or if additional 
insurance was procured on the property, unless permitted by “agreement indorsed” 
on the policy. They also contained provisions to the effect that no officer, agent 
or other representative of the company should “have power to waive any provision 
or condition of this policy except such as by the terms of this may be subject of 
agreement indorsed hereon or added hereto.” The bill alleged that when the con- 
tracts of insurance were entered into it was agreed and understood between the 
parties thereto that complainant would be permitted to maintain and operate a 
gasoline engine on the property; that it was further agreed between them that 
complainant would be permitted to take out additional insurance on the hemp and 
tow covered by the policies, without restriction as to amounts; and that, through 
mistake, inadvertence, and oversight, the agent of defendant failed to indorse or 
write into the policies the agreements so made. 

[1] The lower court held that the averments of the bill failed to state grounds 
for equitable relief. This position is defended by the insurance company on. the 
ground that, though the bill alleged that it was agreed, and understood that com- 
plainant would “be permitted to continue to operate said gasoline engine” and “to 
take out additional insurance,” it was not alleged that defendant agreed to make 
such conditions effective by indorsements on the policies—the only way its agent 
could effectively agree to them—and therefore, notwithstanding the allegations of 
the bill, no such binding agreements as alleged therein were or could have been 
made. It is also argued that the bill did not sufficiently allege a mutual mistake 
warranting reformation. This latter interpretation, we think, is entirely too@arrow, 
for, while the bill contains some surplusage, it plainly states that contracts of insur- 
ance were entered into, the terms of which, respecting the operation of the engine 
and the taking out of additional insurance, were by mistake omitted from the w ritten 
contracts or policies. 

[2] Upon the theory that the bill sufficiently alleges mistake on the part of the 
insured, counsel for the insurance company argue that grounds for reformation are 
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not shown, because it was not alleged that the local agent agreed to the conditions 
which complainant seeks to have incorporated into the policies, and whether so or 
not, he had no authority to agree to them, except in the specific way of indorsement, 
and, having failed to make the indorsements, no such contracts as alleged were 
made. We think the bill alleges agreements to make the indorsements or other- 
wise incorporate the conditions into the policies. Furthermore the argument erron- 
eously assumes that the policies as written constitute the contracts; it is built upon 
the theory that such agreements, if made by the agent, would have been waivers, 
which were not permitted under the terms of the policies except by written indorse- 
ment; and it ignores the fact that the complainant is not suing on the policies, or 
claiming that they constitute the contracts, but is seeking to have incorporated into 
them terms upon which he and the local agent agreed. 

[3] There is no question of waiver or estoppel involved. The authorities relied 
upon by the insurance company, beginning with Northern Assurance Co. v. Building 
Association, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213, and including, among 
others, Lumber Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140, 
and Fire Insurance Co. v. Transfer Co. (C. C. A.) 3 F.(2) 784, with the exception 
of Insurance Co. v. Handley (C. C. A.) 296 F: 902, pertain to actions brought ‘upon 
policies, and not to suits to reform them. Those coses all hold, and it is now 
the settled rule in the federal courts, that it is competent for the parties to a con- 
tract of insurance to stipulate that its terms cannot be waived or changed, except 
in writing, and that an insured cannot, in an action on such a policy, prove that he 
made a contract different from that expressed in the policy. We had occasion to 
consider that question recently in Fire Insurance Co. v. Nance, 12 F.(2d) 575, and 
Hartford Fire Insurance Co. v. Jones, 15 F.(2d) 1, and we have no disposition to 
depart from what was said in those opinions. It is not to be taken, however, from 
what they decide, following the Rife and other cases, that because the insured may 
not, in an action on a policy, introduce evidence to vary its written terms or prove an 
agreement different from that embodied in the policy, he may not have the policy 
reformed so that it will express the true agreement. That was precisely what was 
done in the Northern Assurance Co. Case in a later proceeding, 203 U. S. at page 
106, 27 S. Ct. 27, 51 L. Ed. 109, as we pointed out in the Nance Case. 

This is a suit, as we have said, to reform insurance contracts and make them 
conform to parol agreements. Complainant does not sue on the policies, or claim 
that, as written and delivered to him, they are the contracts; what he claims is 
that they are not the contracts. To say in a suit of this kind that because certain 
terms and conditions agreed upon were not put in the form prescribed by the insur- 
ance company shows that its soliciting agent had no authority to agree to them is 
equivalent to saying that no contract could be reformed if it contained a provision, 
as many insurance and other contracts do, that no agreement made by the parties 
should be in any wise binding upon them unless written into the contract. The 
bill shows that the contracts were made by an accredited agent of the company, 
having authority to agree—certainly by indorsement—to additional insurance and 
the maintenance and operation of an engine on the premises. Except for the pro- 
visions in the printed forms of the policies now relied upon by the company, no ques- 
tion could be made as to the right of the complainant to do the things that are 
aileged to have vitiated the policies. 

Those provisions constituting exceptions to the scope of the policies, were clearly, 
under the averments of the bill, never agreed upon. The policies were intended to 
express the true agreements. If, as complainant alleges, they failed to do so, it is 
inconceivable that a court of equity is powerless to reform them, because of pro- 
visions therein, never agreed upon by the parties or thought by them to be abro- 
gated by other agreements. The suggested lack of authority in the agent, arising 
irom the provisions themselves, looks, as we have indicated, to the form and not 
the substance of the contracts, since it appears from the bill that the authority 
certainly existed in the form of indorsement. Under this restricted view, it is obvious 
that, #& the agent had authority in that form, and, as alleged in the bill, made the 
contracts, reformation upon a proper showing may be adjudged against his principal. 
Such a showing, we think, is made in this bill, which does not of itself disclose such 
laches upon a part of complainant as would defeat a recovery. Upton v. Tribilcock, 


91 U. S. 45, 23, L. Ed. 203; Ackerlind v. United States, 240 U. S. 531, 36 S. Ct. 438, 
60 L. Ed. 783. 


Judgment reversed. 
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WADE v. ROBINSON et ux. (5 Div. 960.) 
Supreme Court of Alabama. March 31, 1927. Rehearing Denied June 15, 1927. 
913 Southern Reporter 246. 
1. INSURANCE—MORTGAGEE, AGREEING TO PLACE INSURANCE ON 
PROPERTY, MUST USE REASONABLE CARE. 
Mortgagee, agreeing to place insurance on property mortgaged, must act in good 
faith and must use reasonable care. 


(For other cases, see Insurance, Dec. Dig. § 104.) 

2. INSURANCE—VENDOR UNDER CONTRACT OF SALE, ASSUMING 
TO PROCURE INSURANCE REQUIRED, HAD DUTY OF EXERCIS- 
ING DUE CARE. 

Where, vendor under contrct of sale assumed to procure insurance which pur- 
chaser was required to carry, he also assumed duty to’ exercise due care, and will 
be held responsible for any loss to purchaser by reason of ‘breach of such duty. 


(For other cases, see Insurance, Dec. Dig. § 104.) 


Appeal from Circuit Court, Chilton County; George F. Smoot, Judge. 

Bill in equity by C. W. Wade against W. C. Robinson and Geneva Robinson. 
From a decree sustaining a demurrer to the bill, complainant appeals. Reversed and 
remanded. 

J. Osmond Middleton, of Clanton, for appellant. 

Grady Reynolds and O. L. Reynolds, both of Clayton, for appellees. 

GARDNER, J. Appellant filed this bill for specific performance of a contract 
of purchase of a certain house and lot in Clanton, Ala., which contract was approved 
by this court in Robinson v. Wade, 212 Ala. 698, 103 So. 920. Under the decree of 
the court below in this former litigation the sums to be paid and the dates of such 
payments were fixed, and many monthly installments of $100 each therein provided. 

The bill, as amended, alleges a payment of $600 to the vendor W. C. Robinson 
and to the register under decree of the court for said Robinson of $2,821.86. The 
notes bear interest, and it is insisted that the bill was-prematurely filed, in that there 
was yet remaining unpaid a small sum.at the time the bill was filed, but not then 
due. Construing the bill most strongly against the pleader, we think this insistence 
is correct, and this brings us to a consideration of the pivotal question in the case. 
The contract contained the following provisions as to insurance upon the house: 

“Should said Wade purchase said lot, he is to assume payment of taxes for 
1923 and later years. Also insurance from date of purchase to be assumed by said 
Wade, and payment of policy to go to said W. C. Robinson in case of fire in such 
amount as is required to satisfy balance due said Robinson for purchase price with 
interest. * * * Said Wade to keep property of said Robinson insured in favor 
of said Robinson until indebtedness is paid, or said Robinsin may do so and add cost 
of same to purchase price of lot.” 

And the former decree of the court as to such contract provided for the pay- 
ment by this complainant of the several installments, all taxes, “and the maintenance 
by complainant of policy or policies of insurance against loss by fire of any improve- 
ments of said property payable to defendant as his interest may appear, or in lieu 
of such insurance the payment by said complainant to defendant of such sums as 
may be expended by defendant in procuring and maintaining such insurance.” The 
amended bill avers that defendant W. C. Robinson elected on May 15, 1923, to 
take out insurance upon the property in the sum of $1,500; the premium therefor 
being paid by complainant to the register for the benefit of said defendant as was 
required under the contract and former decree of the court. The property was 
destroyed by fire on July 15, 1923, and complainant alleges that the insurance thereon 
was rendered uncollectable by reason of the neglect on said defendant’s part to 
truly state the interest of himself and complainant in the property, and that de- 
fendant has thus breached his contractual obligation to protect complainant’s interest 
therein. The bill seeks credit for the $1,500 alleged to be lost to complainant, and 
a decree over for any remaining sum. 

[1] If complainant was entitled to such credit, very clearly, under the terms 
of the contract so providing, the bill was not prematurely filed, and all payments 
completed. We think the principle is very generally recognized that a mortgagee 
(the vendor under this contract occupying similar position—Fire Ins. Co. v. Brooks, 
131 Ala. 614, 30 So. 867) who agrees to place insurance on the property mortgaged 
must act in good faith and must use reasonable care. This principle was given 
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application in Boyce v. Loan Ass’n, 218 Pa. 494, 67 A. 766, 11 Ann. Cas. 934, where 
it was held that, when a mortgagee who has received for his protection an assign- 
ment from the mortgagor of a policy of fire insurance on the premises, afterwards, 
for reasons satisfactory to himself, assumes the duty of obtaining the insurance 
and collects the premiums from the mortgagor, it becomes the duty of the mort- 
gagee to see that the insurance is validly placed, and, for a failure to perform the 
duty and a resulting loss, the mortgagor may maintain suit for recovery thereof. 
Authorities iti its support are cited in the note. We find nothing in the case of Fire 
Ins. Co. v. Brooks, supra, and R. C. L., p. 405, cited by counsel for appellee that 
is in conflict with the above noted authorities. 

The insurance to be procured was for the benefit of both parties, and we think 
the amended’ bill sufficiently shows that the vendor elected to exercise the privilege 
of taking out the insurance ag provided in the contract, and that the premium therefor 
was chargeable to the complainant and was in fact paid to the register for said 
Robinson. 

[2] In so assuming himself to procure the insurance, Robinson also assumed 
the duty to exercise due care, and is to be. held responsible for any loss to com- 
plainant by reason of a breach of such duty. 


[3] To the original bill Geneva Robinson, the wife of W. C. Robinson, was 
made a party, and in the amended bill it was alleged that the contract here involved 
was executed by W. C. Robinson prior to his marriage, but that, nevertheless, 
the defendant Geneva Robinson was claiming a dower interest therein. The amended 
bill, therefore, contained appropriate averments to quiet the title, so as to set at rest 
such contention, and thus procure a final determination as to the title to said prop- 
erty, so far as the same arises from said contract. It is insisted that these aver- 
ments render the bill inconsistent and multifarious, but we think the following 
quotations set out in Forcheimer y. Foster, 192 Ala. 222, 68 So. 880, a sufficient 
answer to this argument: 

“It is not necessary that: all the parties should have an interest in all the 
matters of controversy; it is sufficient if each defendant has an interest in some of 
the matters involved and they are connected with the others.’ Truss v. Miller, 116 
Ala. 495, 22 So. 863. ‘A bill is not multifarious which unites several matters distinct 
in themselves, but which together make up the complainant’s equity and are neces- 
sary to complete relief... Stone v. Knickerbocker Ins. Co., 52 Ala. 589. ‘The reason 
of the rule is that courts of equity are averse to a multiplicity of suits, and always, 
as far as possible, without, at the same time vexing parties with the litigation of 
questions with which they have no concern.’ Bohman y. Lohman, 74 Ala. 507.” 

The following authorities are also in point: Frazier v. Frazier, 211 Ala. 176, 
100 So. 118; Butler v. Henry, 202 Ala. 155, 79 So. 630— and in harmony with our 
statute (section 6526, Code of 1923). 

We therefore conclude the bill, as amended, was not subject to the demurrer 
interposed thereto. The decree will be reversed, and the cause remanded to the 
court below for proceedings in conformity to the views herein expressed. 

Reversed and remanded. 

Anderson, C. J., and Sayre and Bouldin, JJ., concur. 


CONNECTICUT FIRE INS. CO. et al. v. BOYDSTON. (No. 325.) 
Supreme Court of Arkansas. April 4, 1927. Rehearing Denied May 9, 1927. 
293 Southwestern Reporter 730. 

1. INSURANCE—INSURANCE AGENT, AUTHORIZED TO WAIVE PRO- 
VISIONS OF POLICY, MAY DO SO ORALLY, THOUGH POLICY PRO- 
VIDES THAT WAIVER MUST BE INDORSED THEREON. * 

Any condition inserted in the policy for the benefit of the insured may be waived 
by it, and insurance agent, authorized to waive provision, may do so orally, though 
the policy provides that the waiver must be indorsed on the policy. 

(For other cases, see Insurance, Dec. Dig. § 385.) 

2. INSURANCE—NON-WAIVER AGREEMENT, WRITTEN BY INSUR- 
ANCE ADJUSTER, WILL BE CONSTRUED STRICTLY AGAINST 
INSURER AND LIBERALLY IN FAVOR OF INSURED. 

Agreement providing that insurance adjuster. by investigating cause of fire and 
loss would not be understood to waive any rights under the policy, being written 
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by the adjuster, will be construed strictly against the insurer and liberally in favor 
of the insured. 


(For other cases, see Insurance, Dec. Dig. § 397.) 

3. INSURANCE—WHERE INSURANCE ADJUSTER REQUIRED INSURED 
TO MAKE A TRIP AT OWN EXPENSE FOR EXAMINATION, COM- 
PANY HELD TO HAVE WAIVED CONDITIONS OF RECORD WAR- 
RANTY CLAUSE, NOTWITHSTANDING NON-WAIVER AGREE- 
MENT. 

Notwithstnding non-waiver agreement providing that the insurance company 
might investigate the cause of fire and the resulting loss without waiving any rights, 
insurance company held to have waived policy provision providing that inventory and 
books should be kept in fireproof safe by requiring plaintiff to make a trip at own 
expense for examination under oath. 

(For other cases, see Insurance, Dec. Dig.§ 396[2].) 

4. INSURANCE—CONDITIONS OF INSURANCE POLICY WILL BE CON- 
STRUED LIBERALLY IN FAVOR OF THE INSURED. 

Conditions written in insurance policy by the insurer will be construed strictly 
against insurer and liberally in favor of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE—PROVISION OF INSURANCE POLICY REQUIRING IN- 
SURED TO SUBMIT TO EXAMINATION HELD TO APPLY WHILE 
POLICY WAS RUNNING INSTEAD OF AFTER LOSS HAD 
ACCRUED. 

Provision of insurance policy providing that, whenever required, the insured 
should submit to examination under oath and produce books of account, invoices, etc., 
held to apply while the policy was running instead of after loss had accrued, and 
hence such provision did not prevent company from waiving record warranty clause 
by requiring insuring to submit to examination after loss. 

(For other cases, see Insurance, Dec. Dig.§ 396[2].) 

6. INSURANCE—ANY COMPETENT AND MATERIAL EVIDENCE IS 
ADMISSIBLE TO PROVE EXTENT OF INSURANCE LOSS. 

Any competent evidence which tends to prove the extent or amount of loss for 
which an insurance company is liable is admissible. 

(For other cases, see Insurance, Dec. Dig. § 66.) 

Appeal from —— Court, Poinsett County, G. E. Keck, Judge. 

Actions by W. Boydston against the Connecticut Fire Insurance Company 
and the National Union Fire Insurance Company. The suits were consolidated. 
Judgment for plaintiff, and defendants appeal. Affirmed. 

W: H. Boydston instituted separate actions against the Connecticut Fire In- 
surance. Company and the National Union Fire Insurance Company to recover 
the sum of $1,000 in each case upon a policy of insurance upon a sto¢k of mer- 
chandise. The suits were consolidated and defendant on the ground that the in- 
sured had forfeited his policies by non-compliance with the conditions thereof. 

The policies were introduced in evidence. They are very lengthy, and need 
not be set out in full. Each policy is for $1,000 upon the stock of merchandise 
of W. H. Boydston at Tyronza in Poinsett County, Ark. The policies are prac- 
tically alike in their terms. Each one contained what is called a “record war- 
ranty clause,’ requiring an inventory to be mdde at least once a year, and that 
a set of books be kept showing completely the business transacted since the date 
of the inventory, and also requiring the inventory and set of books to be securely 


kept in a fireproof safe at night when the store was not open for business. The 
policy also contains the following: 


“The insured, as often as required, shall exhibit to any person designated by 
this company all that remains of any property herein described, and submit to 
examination under oath by any person named by this company, and subscribe to the 
same; and, as often as required, shall produce for examination all books of account, 
bills, invoices and other vouchers, or certified copies thereof, if originals be lost, 
at such reasonable place as may be designated by this company or its repre- 
sentative, and shall permit extracts and copies thereof to be made.’ 

The policy also contains a clause that the company shall not be deemed to 
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have waived any conditions of the policy unless by written agreement, or unless 
there is an indorsement upon the policy of the terms of the waiver. 

The storehouse containing the stock of merchandise insured during the life 
of the policy caught on fire by a fire communicated to it from adjoining build- 
ings, and thereby burned the stock of merchandise. After the fire loss occurred, 
the adjuster of the companies came to the scene of the fire, and, on the 7th day 
of May, 1925, made with W. H. Boydston a non-waiver agreement, which reads 
as follows: 


“It is mutually agreed and understood by and between Boydston Bros., of the 
first part, and the named below insurance company of as below, and other com- 
panies signing this agreement, parties of the second part, that any action taken 
by any adjuster or representative of the said parties of the second part in in- 
vestigating the cause of, or investigating or ascertaining the amount of loss and 
damage to the property of the party of the first part caused by fire alleged to 
have occurred on April 26, 1925, shall not waive or invalidate any of the conditions 
of the policies of the parties of the second part, held by the party of the first 
part, and shall not waive or invalidate any rights whatever of either of the parties 
to this agreement. 


“The intent of this agreement is to preserve all the rights and defenses of all 
parties hereto, and to provide for an investigation of and the determination of 
the amount of the loss or damage only, for the interest of ‘whom it may concern,’ 
without regard to the liabilities of the parties of the second part.” 

Subsequent to this time the adjuster required Boydston to appear before him 
for the purpose of being examined under oath. W. H. Boydston, at his own 
expense, made a trip from Tyronza in Poinsett county, where he lived, and where 
the loss occurred, to Jonesboro, Ark., and there, on the 30th day of June, 1925, 
submitted to an examination by a representative of the defendant. 


At the time of the fire, the books and invoices of the plaintiff were not in a 
fireproof safe. He had been using them during the day, and, being very tired that 
night, went home, and forgot to put them in the safe. His inventory was at the 
home of his son, where it was being used in the preparation of his income tax 
report. Before the non-waiver agreement was executed the adjuster of the com- 
panies had been informed of the facts with regard to the breaking of the record 
warranty clause. At the trial of the case the plaintiff introduced in evidence 
duplicate invoices, which he had obtained from the persons from whom he had 
purchased the goods, and, from the testimony of himself and other merchants 
who were familiar with his stock of goods and the prices of such goods, he proved 
the value thereof. . 

Other facts will be stated or referred to in the opinion. 

The jury returned a verdict in each case for the sum-of $1,000; and from 
the judgment rendered, each defendant has duly prosecuted an appeal to this 
court. 


R. Lee Bartels, of Memphis, Tenn., and Mardis & Mardis, of Harrisburg, 
for appellants. 

Hawthorne, Hawthorne & Wheatley, of Jonesboro, for appellee. 

Hart, C. J. (after stating the facts as above). [1] It is the contention of 
counsel for the plaintiff that the forfeiture of the policy occasioned by the failure 
of the plaintiff to comply with the record warranty clause was waived when, 
after the loss by fire occurred, the adjuster, with knowledge that the plaintiff 
had failed to comply with the conditions of the policy with regard to keeping 
his books and inventory locked in a fireproof safe when the store was not open 
for business, required the plaintiff to be put to the trouble and expense of going 
from Tyronza in Poinsett county, where the fire occurred, to Jonesboro in Craig- 
head county for the purpose of being examined under oath with regard to the 
conditions of the policy. It is the settled law of this state that any condition in- 
serted in a policy for the benefit of the insurer may be waived by it, and that 
an insurance agent authorized to waive a forfeiture in a policy may do so orally, 
though the policy provides that the waiver must be indorsed on the policy. German- 
American Ins. Co. v. Humphrey, 62 Ark. 348, 35 S. W. 428, 54 Am. St. Rep. 
297; Phoenix Ins. Co. v. Public Parks Amusement Co., 63 Ark. 187, 37 S. W. 
959; Queen of Arkansas Ins. Co. v. Forlines, 94 Ark. 227, 126 S. W. 719; and 
Queen of Arkansas Ins. Co. v. Malone, 111 Ark. 229, 163 S. W. 771. 
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[2] It is also settled by these decisions that an adjuster with the authority 
of the adjuster in this case may waive the performance of the conditions of the 
policy. But it is contended by counsel for the defendants that, under the pro- 
visions of the non-waiver agreement, there was no waiver of the conditions of 
the policy in respect to the issue involved in this case. We have set out the non- 
waiver agreement in our statement of facts, and do not deem it necessary to repeat 
it here. It specifically states that it was the intention of the parties to provide 
for an investigation of and a determination of the loss or damage only. By 
its terms it merely gives the adjuster or any other representative of the company 
the right to investigate and ascertain the cause of the fire and the loss or damage to 
the property without being in any danger of waiving any rights under the policy. 
The rights of the plaintiff and the defendants were settled by the terms of the 
policy when the fire occurred, and the property was damaged or destroyed by 
the fire. The parties simply agreed that no waiver of the terms of the policy 
should be implied from an investigation of the cause of the fire and of the amount 
of the loss or damage to the property insured. The non-waiver agreement was 
written by the adjuster of the companies, and its stipulations and agreements like 
the provisions of the policy should be considered strictly against the insurer and 
liberally in favor of the insured. Penn. Fire Ins. Co. v. Draper, 187 Ala. 103, 
65 So. 923; Tinsley v. AEtna Ins. Co., 199 Mo. App. 693, 205 S. W. 78; Modlin v. 
Atlantic Fire Ins. Co., 151 N. C. 35, 65 S. E. 605; Beauchamp v. Retail Merchants’ 
Ass’n, 38 N. D. 483, 165, N. W. 545; German Alliance Ins. Co. v. Ft. Worth 
G. & E. Co. (Tex. Civ. App.) 257 S. W. 273; Springfield F. & M. Ins. Co. v. 
Fine, 90 Okla. 101, 216 P. 898; Henderson v. Standard F. I. Co., 143 Iowa, 572, 
121 N. W. 714; Corson v. Anchor Mut. F. I. Co., 113 Iowa, 641, 85 N. W. 806; 
McMillan v. Ins. Co. of N. A. 78 S. C. 433, 58 S. E. 1020, 1135; and German 
Ins. Co. v. Allen, 69 Kan. 729, 77 P. 529. 


[3] The non-waiver agreement is by its terms limited to investigating the 
cause of the fire or ascertaining the amount of the loss and damage to the prop- 
erty caused by the fire. It contemplated action on the part of the companies, 
and gave them the full right to make such investigation through its adjuster or 
claim agent, or in any other way it might deem proper. In the present case, 
however, the plaintiff was required to go from his residence and place of business 
to another city for the purpose of being examined under oath. He was thereby 
put to trouble and expense, which, under the authorities we have cited above, 
and many others which might be cited, show that the company waived the con- 
ditions of the policy with regard to the record warranty clause. If the insurance 
companies wished to avoid a waiver or forfeiture of the policy because the in- 
sured had not complied with the record warranty clause, they should not have 
required him to be put to the trouble and expense of going to Jonesboro for exami- 
nation under oath. They knew all the facts with regard to the non-compliance to 
the record warranty clause that they could know from an examination under oath. 
In other words, they knew before they required the plaintiff to go to Jonesboro 
for examination under oath that he had not complied with the record warranty 
clause, and that they had a right under the terms of the policy to forfeit it for 
that reason. The plaintiff had a right to assume that they had waived any for- 
feiture on this ground, and that he was required to go to Jonesboro to be examined 
as to the cause of the fire and the amount of loss sustained by him. The un- 
disputed evidence shows that the fire did not originate in the store of the insured, 
and that he did not in any manner directly or indirectly aid or have anything to 
do with starting the fire. It originated from causes with which he had nothing 
whatever to do. At the trial of the case the plaintiff introduced his inventory and 
duplicate invoices of goods received since the taking of the inventory. He also 
produced his bank book showing the amount of his cash sales, and in every way 
possible attempted to make a correct estimate of the amount and value of the 
goods destroyed by fire. As we have already seen, he had a right to assume that 
this was the purpose of requiring him to go to Jonesboro for examination under 
oath; and, under the terms of the non-waiver agreement, there was nothing to 


prevent the insurer from waiving any grounds of forfeiture which it knew about 
before such non-waiver agreement was executed. 


[4] Again it is insisted that the act of the companies in requiring the plaintiff 
to go to Jonesboro for examination does not waive any ground of forfeiture, 
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because, under the terms of his policy, the plaintiff was required to submit to 
examination under oath. As we have already seen, these conditions were written in 
the policy by the insurer, and should be construed liberally in favor of the in- 
sured. Lord v. Des Moines F. I. Co., 99 Ark. 476, 138 S. W. 1008; and Great 
Southern F. I. Co. v. Burns, 118 Ark. 22, 175 S. W. 1161, L. R. A. 1916B, 1252, 
Ann. Cas. 1917B, 497. 

[5] Here again we refer to our statement of facts for the exact provisions 
of this clause of the policy. It is fairly inferable that the parties had in mind 
an examination of the stock of goods and of the insured himself under oath in 
order to ascertain whether or not he was over-insuring his stock of goods. This 
is shown by providing that he should submit to such examination as often as 
required, or that the property should be examined as often as deemed necessary. li 
by this provision it had been meant to provide for an examination after the fire, 
it would have been very easy for the policy to have provided that, in case of loss 
by fire, the books of the plaintiff should be open to the insured, or that the plaintiff 
should submit to an examination for the purpose of ascertaining the cause or extent 
of the loss. Such was the case in Phoenix Insurance Co. v. Flemming, 65 Ark 54, 
44S. W. 464, 39 L. R. A. 789, 67 Am. St. Rep. 900. If the insurance companies 
wished the policy to contain a provision requiring the insured as often as demanded 
to submit to examination under oath relating to all matters material to the adjust- 
ment of the loss, it should have used language which plainly meant that, instead 
of using language which was susceptible of a construction that it was to apply 
to the policy while it was running instead of after the loss had accrued. 

[6-8] Counsel for the defendant also seek a reversal of the judgment on the 
ground that the court erred in the admission of evidence to the jury. It is ele- 
mentary that any competent evidence is admissible to prove the extent or amount 
of the loss for which the defendant is liable, which tends to prove that fact. The 
object of the clause requiring the plaintiff to keep an inventory including invoices 
of the goods purchased since his last inventory and a book containing a record of 
his sales was to enable the insurer to have record evidence upon which it might 
adjust the loss after the fire. The evidence on the part of the plaintiff shows that 
such a record was kept by him. The invoices and the books showing the sales made 
were destroyed when the fire occurred. As we have already seen, the fire was 
communicated to the property from other buildings, and the plaintiff was in no 
wise at fault in the matter. By inadvertence, he had omitted to put his books in 
the iron safe that night, and they were destroyed when his goods were burned. 
Proof of these facts was sufficient to let in secondary evidence. Arkansas Mutual 
Fire Ins. Co. v. Woolverton, 82 Ark. 476, 102 S. W. 226. The plaintiff found the 
last inventory which he had taken at the house of his son after the fire. He obtained 
duplicate copies of the invoices of the goods purchased by him since his last in- 
ventory. He obtained from the bank an account of his cash sales. From the testi- 
mony of himself and other merchants who were familiar with his stock of goods 
and the prices of same he made as near an estimate as possible of the value of the 
goods at the time of the fire. This was the best evidence obtainable after it was 
shown that the record had been burned, and the court properly admitted it to go 
before the jury to establish the extent of the loss. 

. as find no reversible error in the record, and the judgment will therefore be 
affirmed. 


FULMER v. EAST ARKANSAS ABSTRACT & LOAN CO. et al. (No. 365.) 
(Supreme Court of Arkansas. April 18, 1927. Rehearing Denied May 16, 1927.) 
293 Southwestern Reporter 1018. 

1. INSURANCE—INSURED MAY NOT RECOVER PENALTY AND AT- 
TORNEY’S FEES, WHERE INSURER OFFERS TO CONFESS JUDG- 
MENT FOR FACE: OF POLICY AFTER DEDUCTING PREMIUM 
(CRAWFORD & MOSES’ DIG. § 6155). 

In case insurer offers to confess judgment for face of policy, after deducting 
amount of premium due thereon in accordance with terms of policy, insured would 
not 7 = to recover penalty and attorney’s fees, provided in Crawford & Moses’ 
Dig. § 6155. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
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2. INSURANCE—ASSIGNEE OF POLICY MAY NOT RECOVER STATU- 
TORY PENALTY, WHERE INSURER AGREED TO PAY FACE OF 
POLICY AFTER DEDUCTING UNPAID PREMIUMS (CRAWFORD & 
MOSES’ DIG. § 6155). 

Where insurer under terms of policy had right to deduct unpaid premium, and 
after loss agreed to pay insured face of policy after deducting unpaid premiums, as- 
signee of policy may not recover penalty provided by Crawford & Moses’ Dig. § 6155, 
since assignee acquired no greater right than insured. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


3. XINSURANCE—RIGHT OF AGENT TAKING NOTE FOR PREMIUMS 
TO PROCEEDS OF INSURANCE RECOVERED BY INSURED HELD 
SUPERIOR TO THAT OF ASSIGNEE OF POLICY. 

Right of insurer’s agent under note given for payment of premiums advanced on 
policies, and providing for payment out of fund recovered in case insured property 
was destroyed, held superior to rights of assignee of policy in respect to proceeds of 
insurance recovered after loss until such note was paid. 

(For other cases, see Insurance, Dec. Dig. § 223.) 


4. INSURANCE—CLAUSE REQUIRING PAYMENT OF PROCEEDS OF 
POLICY AS MORTGAGEE’S INTEREST APPEARED HELD COLLAT- 
ERAL TO PRINCIPAL UNDERTAKING, GIVING MORTGAGEE NO 
GREATER RIGHT THAN INSURED. 

Generally clause in mortgage to effect that proceeds of insurance policy shall be 
payable to mortgagee as interest appeared is merely collateral to principal undertaking 
to pay mortgagor, and mortgagee is merely an appointee of fund recovered, with no 
more rights than insured. 

(For othe rcases, see Insurance, Dec. Dig. § 581.) 

5. INSURANCE—AGENT ADVANCING PREMIUMS UNDER CONTRACT 
FOR REPAYMENT IS ENTITLED TO BE PAID OUT OF FUND RE- 
COVERED BEFORE MORTGAGEE UNDER LOSS PAYABLE CLAUSE. 
Where insured had contracted with agent to pay premiums advanced by it out of 

amount recovered under policy, agent was entitled to be paid out of fund recovered 

before payment to mortgagee under loss payable clause in mortgage. 

(For other cases, see Insurance, Dec. Dig. § 223.) 

6. INSURANCE—WHERE THERE WERE ADVERSE CLAIMANTS TO 
FUND AGREED ON AS ADJUSTMENT, INSURER, BY DEPOSITING 
AMOUNT IN REGISTRY OF COURT, COULD ESCAPE PENALTY 
(CRAWFORD & MOSES’ DIG. § 6155). 

Where insurer and insured agreed on adjustment of loss in accordance with pro- 
visions of policy, but, although insurer was ready to pay amount, adverse claimants 
each claimed to be entitled to fund, insurer was entitled, on depositing amount due in 
registry of court, to escape =, of penalty and attorney’s fees provided by 
Crawford & Moses’ Dig. § 615 

(For other cases, see Sains Dec. Dig. § 602.) 


Appeal from Cross Chancery Court; A. L. Hutchins, Chancellor. 

Action by the East Arkansas Abstract & Loan Company against J. D. Fulmer. 
wherein the Liverpool & London & Globe Insurance Company was made garnishee, 
and the action was subsequently by consent transferred to chancery court, and con- 
solidated with a case filed by the insurance company for the purpose of ‘depositing 
amount of money due on policy in registry of the court. From a decree in favor 
of plaintiff and the insurance company defendant Fulmer appeals. Affirmed. 

The East Arkansas Abstract & Loan Company, hereinafter called the abstract 
company, instituted an action in the circuit court against J. E. Hollan and J. D 
Fulmer, defendants, to recover the sum of $1,164.81, and sued out a writ of garnish- 
ment against the Liverpool & London & Globe Insurance Company, hereinafter called 
the insurance company. 


According to the allegations of the complaint, Hollan owned land in Cross 
county, Ark., which he had mortgaged to J. D. Fulmer to secure the sum of $26,000. 
Hollan obtained from the abstract company, which was engaged in writing fire insur- 
ance, policies of insurance on the improvements on said lands, including a gin. 
Insurance premiums, amounting to $1,164.81, and covering a period of several years, 
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were past due, and Hollan executed his note to the abstract company for said sum. 
‘Lhe note was dated September 26, 1924, and recited that it was given for premiums 
on policies of insurance issued through the abstract company, and tohat Hollan assigned 
to said company any return premiums which might be recovered on said policies, to 
be applied in reduction of said note, and also recited that, “should any of the property 
insured by said East Arkansas Abstract & Loan Company be destroyed or damaged 
by tire or otherwise, and any loss be proved due and payable to me or us, it is hereby 
agreed and understood that this note is to be paid out of said funds due on account 
ot said loss.” The note was dated December 15, 1924. 

Hollan had a policy for $7,400 on his gin, which he had obtained through the 
abstract company from said insurance company. The policy contained a loss payable 
eg? first to the Continental Gin Company to the amount of $2,500, and the balance 
to J. D. Fulmer. The premium on said policy amounted to $291.50, which was never 
paid. Subsequently to the execution of the note above referred to by Hollan to the 
abstract company, he assigned his interest in said policy to J. D. Fulmer. The gin 
was destroyed by fire during the life of the policy. Service of process in the case 
in the circuit court was had only upon Hollan, who filed a motion to transfer the 
case to the chancery court, for the purpose of consolidating it with a case filed in 
that court by the insurance company for the purpose of depositing the amount of 
money due by said company upon said insurance policy in the registry of the court, 
to be paid to the person or corporation which the chancery court might decide 
was entitled to it. By consent, the action in the circuit court was transferred to the 
chancery court and consolidated with said equity suit. By agreement between Hollan 
and the insurance company, the premium of $291.50 was deducted from the face of 
the policy of $7,400, and the balance of the insurance policy was deposited in the 
registry of the court by the insurance company. The abstract company was given 
judgment for the balance of the note due it, after deducting the premium of $291.50, 
and the Continental Gin Company was paid the amount due it under the terms of the 
policy. Fulmer claimed to be entitled to the penalty, attorney’s fee, and costs provided 
by the statute, and also to the balance of the fund deposited in court by the insurance 
company after paying the amount due the Continental Gin Company. 

The chancery court found the issues in favor of the abstract company and the 
insurance company, and a decree was entered of record in accordance with its find- 
ing. To reverse that decree, J. D. Fulmer has duly prosecuted an appeal to this 
court. 

Jas. R. McDowell, of Memphis, Tenn., and Ogan & Shaver, of Wynne, for 
appellant. 

McMillen & Scott, of Little Rock, for appellees. 

Hart. C. J. (after stating the facts as above). [1, 2] It is first sought to 
reverse the decree on the ground that the chancery court erred in not allowing to 
Fulmer the penalty and attorney’s fee provided in section 6155 of Crawford & Moses’ 
Digest. It is there provided that in all cases where loss occurs, and the fire or 
other insurance company liable therefor shall fail to pay the same within the time 
specified in the policy, after demand, such company shall be liable to pay the holder 
of such policy, in addition to the amount of such loss, 12 per cent. damages upon 
the amount of such loss, together with all reasonable attorney’s fees for the prosecu- 
tion and collection of said loss. The face of the policy was $7,400, and, after the 
gin was destroyed by fire, the insurance company conceded that Hollan was entitled 
to recover that sum, and by mutual agreement his loss was fixed at the face of the 
policy, and the company was allowed to deduct an unpaid premium on the policy 
in the sum of $291.50. If suit had been brought by‘ Hollan, he could not have re- 
covered any more than the amount agreed upon in the adjustment with the company. 
The reason is that, under the terms of the policy, the company would have been 
entitled to deduct the amount of the premium for the policy sued on. 

In such case, the company could have avoided the statutory penalty and attorney’s 
fees by offering to confess judgment in favor of Hollan for that amount and thus 
have ended the suit. In that event, Hollan would not have been entitled to recover 
the statutory penalty and attorney’s fees. Queen of. Arkansas Ins. Co. v. Milham, 
102 Ark. 675, 145 S. W. 540; Queen of Arkansas Ins. Co. v. Bramlett, 103 Ark. 1, 
145 S. W. 541. Hollan had not paid the premium, and, under the terms of the 
policy, he owed it to the insurance company. at the time his gin was destroyed by 
fine. Under the terms of the policy, the insurance company had the right to deduc* 
the unpaid premium and to pay him the remainder of the amount due under the 
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policy. Having agreed upon an adjustment upon this basis, Hollan would not have 
been entitled to recover the statutory penalty and attorney’s fees. He assigned his 
interest in the policy to Fulmer, and it is perfectly plain that Fulmer could, acquire 
no greater rights in the premises than Hollan. The statute was passed for the 
benefit of the holder of the policy, and no assignee of the policy could acquire any 
greater rights to the penalty and attorney’s fees provided by the statute than it 
gave to the holder of the policy. Therefore the chancellor was right in holding that 


Fulmer was not entitled to recover the penalty and attorney’s fees provided by the 
statute to the holder of the policy. 


[3] It is next insisted that the court erred in allowing the claim of the abstract 
company against Fulmer. The abstract company was the agent of the insurance 
company which issued the insurance policies to Hollan, and which advanced the 
money for him with which to pay the premiums on the policies. Hollan gave the 
abstract company his note for $1,164.81, the amount of the premiums paid by it for 
him to obtain policies of insurance on his property. The note given by Hollan 
provided that any return premiums which might be recovered on said policies should 
be applied in reduction of the note, and also provided that, in case the insured 
property was destroyed by fire, the note should be paid out of the fund recovered 
on account of said loss. This note was executed by Hollan to the abstract com- 
pany before he assigned his interest in the policy to Fulmer. Hence the right of 
thé abstract company to the proceeds of the insurance recovered by Hollan was 
superior to that of Fulmer until said note was paid. 


[4, 5] Again, it is insisted that Fulmer was entitled to the proceeds of the 
policy in preference to the abstract company because he had what is called a “loss 
payable clause” in his mortgage. The mortgage by Hollan to Fulmer contained a 
clause that the proceeds of the policy should be payable to the mortgagee as his 
interest might appear. The general rule is that this kind of a contract as to the 
mortgage is merely collateral to the principal undertaking to pay the mortgagor, 
and that the mortgagee is merely an appointee of the fund. Consequently his rights 
are no greater than those of the insured. 14 R. C. L. 1037; case note to 18 L. 
R. A. (N.S.) 199; 2 Cooley on Insurance, pp. 1069 and 1077. Such holding seems 
to be approved by this court in Planters’ Mutual Insurance Association v. Southern 
Savings Fund & Loan Co., 68 Ark. 8 56 S. W. 443. In that case the court said: 

“If the transfer be made by the mortgagor to a mortgagee of the insured 
premises as a collateral security, without any new consideration moving from the 
assignee to the insurer, the assignee can only recover where his assignor could 
have done so, had no assignment been made. ‘Such an assignment does not convert 
the policy into a contract of indemnity to the mortgagee. It is the interest of the 
mortgagor alone that is covered by it. Assignee takes it subject to all the express 
stipulations contained in the policy, and he cannot recover in case of subsequent 
breach’ by the mortgagor of the conditions which render the policy void.” 

Hence it follows that Fulmer had no greater rights in the policy than Hollan; 
and, Hollan having contracted with the abstract company to pay the premiums 
advanced by it out of the amount recovered under the policy, the abstract company 
was entitled to be paid before any of the fund deposited in the registry of the court 
by the insurance company should be paid to Fulmer. 


[6] Finally it is insisted that the insurance company had no right to deposit 
the amount due Hollan in the registry of the court and thereby escape the payment 
of the statutory penalty and attorney’s fees and the cost of the case. As we have 
already seen, the insurance company and Hollan agreed upon ar adjustment of the 
loss in accordance with the provisions of the policy. The insurance company was 
ready to pay the amount to whoever should be entitled to it. Fulmer and the abstract 
company each claimed to be entitled to the fund. Hence, in order to avoid a 
multiplicity of suits and in order to escape costs, the insurance company was entitled 
to some relief of an equitable nature concerning the fund in dispute and should not 
be burdened with the cost of litigation because there were conflicting claimants for 
the fund. In no other way could it have protected itself, except by filing a complaint 
in equity in the nature of a bill of interpleader. Chicago, R. I. & P. R. Co. v. Moore, 
92 Ark. 447, 123 S. W. 233. 

The result of our views is that the decree of the chancellor was correct, and 
it will therefore be affirmed. 
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BOISE ASS’N OF CREDIT MEN, Lrmitep, v. UNITED STATES FIRE INS. 
O. et al. (No. 4465.) 
Supreme Court of Idaho. May 7, 1927. 
256 Pacific Reporter, 523. 
6. INSURANCE—PROPER MEASURE OF DAMAGES FOR LOSS IS SUM 
NECESSARY TO INDEMNIFY INSURED. 
Proper measure of damages for destruction of insured property is determinable 
by the sum necessary to indemnify insured. 
(For other cases, see Insurance, Dec. Dig. § 499.) . 


7. INSURANCE—MEASURE OF DAMAGES FOR DESTRUCTION OF IN- 
ee IS COST OF NEW BUILDING, LESS DETERIO- 
RATION. 

Proper measure of damages for destruction of insured building is the cost of a 
new building of dimensions of the one destroyed, less amount destroyed building 
had deteriorated by use. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


8 INSURANCE—INSURED STORE FIXTURES, HOUSEHOLD FURNI- 
TURE, AND PERSONAL EFFECTS SHOULD BE APPRAISED AT 
ACTUAL WORTH TO OWNER AT TIME OF DESTRUCTION. 

For purpose of determining proper measure of damages for destruction of in- 
sured store fixtures, household furniture, and personal effects, property should be 
appraised according to actual worth of article to owner, for use in condition in 
which they were at time of destruction, excluding any fanciful or sentimental con- 
sideration. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


9. INSURANCE—ORDINARILY, MARKET VALUE SHOULD CONTROL 
IN DETERMINING INSURED’S LOSS OF MERCHANDISE. 
In estimating insured’s loss on stock of merchandise having a fair market value, 
the market value should ordinarily control. 
(For other cases, see Insurance, Dec. Dig. § 499.) 


11, INSURANCE—MISSTATEMENT, DEFEATING POLICY, IN PROOFS 
OF LOSS, MAY BE SO GROSS AS TO SHOW WILLFULNESS AND 
KNOWLEDGE OF FALSITY. 

While a false statement of quantity or value in proofs of loss must be know- 
ingly and willfully made, with fraudulent intent to avoid a policy, yet misstatement 
may be so gross as as to furnish in itself basis for inference of willfulness and 
knowledge of falsity. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) : 

12. INSURANCE—PROOFS OF LOSS MUST BE KNOWINGLY FALSE TO 
AVOID POLICY. 

Where, in action on: insurance policies, considerable testimony was introduced 
bearing on knowledge and good faith of insured in, making proofs of loss, jury could 
not, in determining whether proofs were willfully or fraudulently made, consider 
only mistake or discrepancies in proofs, but must necessarily find from all evidence 
that they were knowingly false in order to avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

13. INSURANCE—INSURED MAY RECOVER FOR LOSS OF OTHERS’ 
PROPERTY UNDER POLICY EXPRESSLY RECOGNIZING HIM AS 
AGENT, ne LACK OF INSURABLE INTEREST 
THEREIN. 

Where insurance policy by express terms recognizes insured as agent for other 
members of household, recovery may be had on policy for loss of such property, 
notwithstanding he had no insurable interest therein. 

(For other cases, see Insurance, Dec. Dig. § 117.) 

14. INSURANCE—BY INSURING PROPERTY, WITH KNOWLEDGE 
PART BELONGED TO OTHERS, INSURERS WERE ESTOPPED TO 
DENY INSURABLE INTEREST. 

By insuring property in name of insured, with knowledge that part of it be- 
longed to other members of his household insurers were estopped to deny insurable 
interest. 


(For other cases, see Insurance, Dec. Dig. § 117.) 
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15. INSURANCE—INSURED, UNDER CONTRACT PERMITTING HIM TO 
INSURE PROPERTY OF OTHERS, MAY MAKE PROOFS OF LOSS 
IN OWN NAME. 

Insured, as agent for other members of household, was entitled to make proof of 
loss in his own name by virtue of contract to insure it in his own name. 

(For other cases, see Insurance, Dec. Dig. § 537.) 

Commissioners’ Opinion. 

Appeal from District Court, Ada County; M. I. Church, Judge. 

Separate actions on insurance policies by the Boise Association of Credit Men, 
Limited, against United States Fire Insurance Company and another, Springfield 
Fire & Marine Insurance Company and others, Royal Insurance Company, Limited, 
and others, National Union Fire Insurance Company and another, United States 
Fire Insurance Company, National Union Fire Insurance Company, Insurance Com- 
pany of North America, Pacific States Fire Insurance Company and another, Pacific 
States Fire Insurance Company, Union Assurance Society, Limited, St. Paul Fire 
& Marine Insurance Company, Hartford Fire Insurance Company, Springfield Fire 
& Marine Insurance Company, and separate actions by I. R. Smith against the Pacific 
States Fire Insurance Company and the United States Fire Insurance Company; all 
of the above actions being consolidated for the purpose of trial. Judgment for 
plaintiffs, and defendants appeal. Modified, and as modified, affirmed. 

Collier, Collier & Bernard and A. E. Clark, all of Portland, Ore., and George 
Donart, of Weiser, for appellants. 

L. L, Burtenshaw, of Counsel, Frank D. Ryan, of Weiser, and J. P., Pope, of 
Boise, for respondents. 

3RINCK, C. Fifteen actions were consolidated for the purpose of trial, having 
been brought for the purpose of collecting upon insurance policies covering property 
destroyed by a fire at Midvale, Idaho, in Washington county, on November 27, 1921. 
The property insured consisted of a building occupied as a store and hotel, together 
with merchandise and fixtures in the store, all owned by Sweaney & Smith Company, 
a corporation, and household furniture and personal effects of one I. R. Smith, who 
resided in the hotel, and who was the principal stockholder and manager of Sweaney 
& Smith Company. Prior to the suits, all of the policies of insurance held by the 
Sweaney & Smith Company were assigned to the Boise Association of Credit Men, 
Limited, a corporation, which brought thirteen actions based on such policies. I. R. 
Smith commenced the remaining two actions upon policies covering the household 
furniture and personal effects. Judgment was for the plaintiff in each case, and 
these appeals are from the judgments. 

The complete record was by stipulation furnished this court in but three of 
the cases and we accept as true the uncontradicted statements contained in the briefs 
as to facts not appearing in the record. 

From such statements it appears that the store building was insured in the 
aggregate amount of $30,000, and was apparently a total loss; the merthandise was 
insured in the aggregate amount of $23,000; the store furniture and fixtures were 
insured in the amount of $2,700; and Mr. Smith’s household furniture and personal 
effects were insured for $3,500. The actions apparently sought recovery for the 
full amount of the insurance on the building, the store furniture and fixtures and the 
household effects, and $19,496,80 upon the merchandise. It is said in appellants’ 
brief that the jury awarded $22,500 as the loss upon the building, $14,000 as the 
loss upon the merchandise, and $2,500 on the household furniture and personal effects. 

In the answers filed in the suits and appearing in the record, the defendants 
alleged as affirmative defenses misrepresentations as to the value of the property 
in procuring the insurance, and misrepresentations in making proofs of loss, and 
further that the fire was caused by the intentional acts of the insured, and the testi- 
mony introduced by the defendants upon the trial was principally directed to these 
affirmative defenses. 


The assignments of error do not attack the sufficiency of the evidence, but are 
based upon alleged errors of law. 

[1] The first assignment of error discussed in the brief rests upon the denial of 
a motion and demand for change of place of trial from Ada county to Washington 
county in each of the actions. The merits of this question cannot be considered 
upon appeal from the judgment. By C. S. §7152, a direct appeal is allowed from 
an order refusing to grant a change of place of trial; and C. S. § 7170, specifying 
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the matters that may be considered upon an appeal from a judgment, provides that 
upon such an appeal the court may review any intermediate order or decision, if 
excepted to, which involves the merits, or necessarily affects the judgment, except 
a decision or order from which an appeal might have been taken; and this court 
has held, in Ringer v. Wilkin, 32 Idaho, 330, 183 P. 986, that an order ruling upon 
a motion for change of venue is not reviewable upon appeal from the judgment. 

[2] The assignments next discussed relate to the exclusion of evidence concern- 
ing the destruction by previous fires of property belonging to Mr. Smith, or corpora- 
tions managed by him. Mr. Smith testified concerning certain discrepancies in the 
proofs of loss which he had made, and undertook to explain them. Defendants’ 
counsel, for the declared purpose of showing Smith’s experience and qualification to 
testify concerning values and his experience in preparing proofs of loss, sought to 
inquire on cross-examination as to his experience in appraising merchandise, and in 
making proofs of loss, at the time of previous losses by fire; and objections as to 
the relevancy and materiality of the questions, and that they were not proper cross- 
examination, were sustained. Obviously, whether one who had been engaged in the 
mercantile business for 25 years, as the witness had been, had on four particular 
occasions had occasion to appraise goods, would throw but little, if any, additional 
light upon his qualification to judge of the value of such goods as he had been 
dealing in all those years; and likewise previous experience in making proofs of 
loss would not materially tend to show whether a mathematical error in computing 
valuations in the present proofs was intentional. The trial of this case lasted many 
days, the testimony was voluminous, and the refusal to permit the questions to be 
asked upon cross-examination, for the purpose asserted by counsel, was a proper 
exercise of the court’s discretion. 

[3] Later on in the trial the defendants made a.so-called offer of proof as to the 
previous fires, to which offer the objection of plaintiffs that it was immaterial and 
irrelevant and that no ‘foundation had been laid therefor was sustained, and this 
ruling is assigned as error. The offer was in terms to prove that Smith personally, 
or as manager of corporations controlled by him, had had four different fires during 
the period of time from 1904 to 1918, which consumed property in some instances 
heavily insured; that at the time of each of the fires the community in which it 
occurred was suffering from depression, and business corditions were bad; that 
Smith did not re-engage in business in any of the communities in which the fires 
occurred ; and that one of the properties so destroyed had not been profitably operated 
for many years, and: “that said several fires, including the fire involved in the cases 
now on trial, were the result of a comprehensive plan and design on the part of 
said I. R. Smith to establish a business in the community and operate it until a 
period of depression came on, effecting large insurance ,and cause destruction of 
the properties by fire, in order that the insurance thereon might be collected; and 
that the fire involved in the cases now on trial was caused and produced in execution 
of said plan’ and design.” 

[4] Analyzing this offer, it is seen to embrace three propositions: First, that 
the plaintiff Smith had had previous fires; second, that at the time they occurred 
he had a motive for causing the fires, the motive being the same in all instances; 
third, embracing within the portion quoted, that he caused the fires in pursuance of a 
comprehensive plan, and proof of all these propositions was necessary under any 
theory to warrant the admission of the evidence offered. The establishment of the 
second proposition alone, namely, that Smith had in each case a motive for causing 
the fires, was, of course, insufficient to show that he did cause them. State v. Elwell, 
105 Or. 282, 209 P. 616. To apply the rule which is followed in criminal cases 
where other offenses are sought to be established as evidentiary of the guilt of the 
defendant of the offense for which he is on trial, it is essential to the admissibility 
of such evidence that proof of the other offenses must be plain, clear, and con- 
clusive, and evidence of a vague and uncertain character regarding them is not 
admissible. Paris v. U. S. (C. C. A. 260 F. 529; Baxter v. State, 91 Ohio St. 167, 
110 N. E. 456, 16 C. J. 592. Before the proof of other fires is admissible in a 
prosecution for arson, it must be established that the previous fires were incendiary. 
Kahn v. State, 182 Ind. 1, 105 N. E. 385; People v. Fitzgerald, 156 N. Y. 253, 
50 N. E. 846. Without holding that the incendiary character of previous fires need 
be established in a civil action with the conclusiveness that is required by at least 
some of the decisions in criminal cases, it seems apparent that in this case, in. order 
to admit evidence of previous fires, it must be established by more than a mere 
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suspicion that they were incendiary. See Colonial Mutual Fire Ins. Co. v. Ellinger, 
112 Ill. App. 302; Queen Ins. Co. v. Van Giesen, 136 Ga. 741, 72 S. E. 41. For 
all that appears in the offer, aside from the portion hereinabove quoted, the previous 
fires might have resulted from known and well-established natural or accidental 
causes, or under circumstances showing that Smith could not have been the respon- 
sible cause. It was therefore necessary to include in the offer evidence of facts 
other than those merely establishing motive, showing, or tending to show, that Smith 
caused them; and the effectiveness of the offer therefor depends upon the effect to 
be given the portion quoted, purporting to show that they were caused by Smith. 
This portion of the offer seems to be an argumentative conclusion from the preceding 
portion of the offer. No evidentiary facts tending to show that the other fires were 
of mysterious or unexplained origins, or could have been incendiary, or that Smith 
caused or could have caused the fires, were offered. Had the offer been admitted, 
defendants could have complied with it by merely presenting evidence that the other 
fires occurred, and that Smith had a motive for causing them, and without further 
showing could have argued, as they did in the quoted portion of the offer, that Smith 
caused all the fires. In order to make a valid offer, counsel should have stated 
the specific facts which the testimony would establish, and the nature of the evidence 
by which he expected to establish physical facts which would at least be consistent 
with an incendiary origin of the previous fires and with Smith having been connected 
with causing them. An offer cannot be made in general terms, but must be so made 
as to give the court an opportunity to rule on the specific testimony, and must 
embrace all the facts showing admissibility of the evidence, and must be of facts, 
and not of conclusions. 38 Cyc. 1334. The offer was properly excluded. 

[5] The third matter urged by appellants grows out of the fact that two of the 
companies carrying insurance on the building, being the United States Fire Insur- 
ance Company and the National Union Fire Insurance Company, had paid certain 
mortgages existing against the property, the policies carrying a clause making the 
loss payable to such mortgagees as their interest might appear, and the defenses 
urged against the policies not having been available as against the mortgagees. 
Upon payment of the mortgages, the paying companies took assignments thereof. 
Plaintiff, considering that, in the actions brought against each of these companies 
respectively, the other company, by virtue of the assignment of mortgage, had an 
interest in the subject-matter of the action, made both of the companies parties 
defendant under each of the policies, and alleged the facts concerning the payment to 
the mortgagees. In the answers filed in these two actions the defendants admitted 
these allegations. The total amount paid by the two companies was $9,221.85. 
Nowhere in the record, either in the pleadings or in the evidence, does it appear in 
what proportion this payment was made by the two companies. Instead of requiring 
evidence on this point to be produced, the court instructed the jury, after referring to 
the payment of the mortgages, and the assignment thereof: “You are instructed 
that, in event you find for the plaintiff in the actions for the recovery of the loss 
sustained on the building, you will not consider any question relating to said mort- 
gages by assignment.” The giving of this instruction.is urged as error; appellants 
contending that it authorized the jury to ignore the payment which had been made. 
Just what was meant by this instruction is not apparent; but the effect of it, in 
the absence of any other instruction on the subject, is probably as appellants contend. 
Payment being an affirmative defense, and appellants having furnished no evidence 
which would enlighten the court or jury on the particular amount to be credited upon 
each of the policies in question, they are not in the best position to complain of 
the error; but that the jury did not allow credit for the payment made is admitted 
in the briefs of both parties; and counsel for appellants, representing as they do 
both of the insurance companies, have stated in their brief the amount paid by each 
* of the companies on account of the mortgage, so that no undue violence will be done 
to orderly procedure by making the proper deductions from the judgments against 
each of these companies by the remittiturs of this court. 

The courth contention is as to alleged error in instructing the jury as to the 
amount of loss. The defendant requested the following instruction: 

“If in consideration of the case before you, it becomes necessary for you to 
determine the amount of loss or damage sustained, you are instructed that the 
amount of such loss or damage to be found by you is limited to the actual cash 
value of the property destroyed by fire at the time and place of destruction, that is, 
at Midvale, Idaho, on November 27, 1921.” 
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The court gave this instruction, but added the following sentence: 

“And the actual cash value of property at time of fire means what it would 
cost the insured in cash to purchase or replace property of like kind and quality.” 

‘The policies provided that the insurance company should not be liable beyond the 
actual cash value of the property at the time otf loss, and that the loss should 
be ascertained according to such actual cash value with proper deduction for de- 
preciation, “and shall in no event exceed what it would then cost the insured to 
repair or replace the same with material of like kind and quality.” 

[6-9] Error is assigned in that the instruction as requested was refused, and 
that the instruction as given was erroneous by virtue of the sentence added, counsel 
urging that under the terms of the policy the actual cash value was to be allowed in 
case of loss, and that cash value means fair market value. As to the building, it 
is contended that its fair market value depends upon business conditions in the 
community, the relation between the size of the building and the needs of the com- 
munity, and similar considerations; and it is pointed out that the stock of mer- 
chandise had been on hand a considerable length of time, and was probably shelf- 
worn and out of date, that the store fixtures and furniture had been in use for 
considerable length of time, and that the household furniture and wearing apparel 
were no doubt in various stages of wear and depreciation. Neither the measure of 
damages stated in the instruction nor the market value, as urged b~ appellants (except 
perhaps as to the stock of merchandise), furnish the correct measure of defendants’ 
liability, which is determined by. the sum necessary to indemnify the insured. The 
actual cash value of the property at the time of loss is not ordinarily the same as 
the cost of replacing the property with new property of like kind or quality. As 
to a building, it is the cost of a new building of the same material and dimensions 
of the one destroyed, less the amount the destroyed building had deteriorated by 
use. 4 Cooley, Briefs on Insurance, p. 3082. On the other hand, “‘the market value 
of a building cannot be used as the test in determining the amount of recovery for 
the destruction of a building for various reasons. If there was no market value 
for the property, so it could not be sold, it would not have any value, and con- 
sequently there would be no loss. * * * Again, the market value of some build- 
ings (as for instance tenement houses) may be much greater than their actual cash 
value. Besides, the market value would render it almost, if not quite impossible, 
in many cases to determine the amount of the loss. A building and the land on which 
it is built may have a joint market value entirely different from what the aggregate 
might amount to if they were to be considered separately and detached from each 
other.” 4 Cooley, Briets on Insurance, p. 3081; and see Wall v. Platt, 169 Mass. 
398, 48 N. E. 270; 3 Sutherland on Damages (4th Ed.), pp. 3042, 3043. 

Similar comadilie rations apply in the case of the store fixtures, household furniture, 
and personal effects. Such things ordinarily have no well-recognized market value, 
except as second-hand articles, and the value of such property to the owner is not 
ordinarily the price that would be paid by a second-hand dealer, while at the same 
time the difference in value between such property in its used condition and similar 
property entirely new must be-recognized. The difference between the price of such 
property when new and the price at which it could be sold as second-hand property 
being much greater than any difference in value occasioned by the use to which the 
articles had been put, or the condition in which they were at the time of the fire, 
such property should be appraised according to the actual worth of the articles to 
the owner, for use in the condition in which they were at the time of the fire, 
excluding any fanciful or sentimental consideration. Wall v. Platt, supra; Sun Fire 
Office v. Ayerst, 37 Neb. 184, 55 N. W. 635. As to a stock of merchandise having 
a market value, the market value should ordinarily control in estimating the insured’s 
loss. 4 Cooley, Briefs on Insurance, p. 3080. As bearing upon the rules above 
stated, see McCready v. Hartford Fire Ins. Co., 61 App. Div. 583, 70 N. Y. S. 778; 
Virginia Fire & Marine Ins. Co. v. hag greer: 18 Tex. Civ. App. 588, 45 S. W. 945; 
Washington Mills Emery Mfg. Co. Commercial Fire Ins. Co. (C. C.) 13 F. 646; 
Hilton v. Phoenix Assurance Co., 92 Me. 272, 42 A. 412; Stenzel v. Pennsylvania 
Fire Ins. Co., 110 La. 1019, 35 So. 271, 98 Am. St. Rep. 481. 

[10] The definition of actual cash value contained in the instruction given was 
erroneous; whether the error was prejudicial is another question. Under the evidence 
introduced as to the value of the building, and in view of the verdict, it is clear that 
no prejudice resulted, in so far as the value of the building is concerned. The evidence 
was that the building cost $22,500 in 1914, and that the cost of materials and labor had 
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practically doubled between that time and the time of the fire. No witness who 
testified as to the cost of reconstructing the building placed the cost of reconstruction 
at less than about $40,000, and no witness who testified as to depreciation of the 
building placed the posssible depreciation at more than 5 per cent. per year. The 
lowest valuation that could have been arrived at under the evidence, taking into con- 
sideration the cost of reconstruction and the depreciation of the old building, was 
thus in the neighborhood of $26,000; and, according to the appellants’ brief, the jury 
fixed the value of the building at $22,500. 

As to the merchandise, the plaintiff Smith’s estimate of value was based on 
invoice price, plus transportation to Midvale; and the same basis of valuation was 
adopted by the defendants as to property which their evidence tended to show had 
been removed from the building before the fire. There was no evidence of deprecia- 
tion in the merchandise, and no dispute as to the basis of valuation; the only conflict 
in the testimony being as to the quantity of goods on hand at the time of the fire. 
The plaintiff Smith testified that the value of the merchandise lost was some $18,000, 
and the jury awarded about $14,000 on this item. There was no evidence as to the 
replacement value of the goods other than at the time of the fire, being the value 
which he based on invoice price. Under this state of the record it seems clear that 
the jury must have awarded what they considered from the evidence to have been the 
market value of the goods on hand at the time of the fire, and that defendants were 
not prejudiced as to this item by the instruction given. Somewhat in ‘point is Lion 
Fire Ins. Co. v. Heath, 29 Tex. Civ. App. 203, 68 S. W. 305. 

As to the store furniture and fixtures, plaintiff Smith testified that they cost 
$4,500, and were worth upwards of $5,000 at the time of the fire. What the jury 
allowed on this item does not appear from the record, but the total insurance was only 
$2,700. There was no evidence of what it would have cost to replace the fixtures, 
and it cannot be considered that the instruction complained of injuriously affected the 
defendants as to this item. 

Plaintiff Smith testified that the household goods and effects were of the value 
of $5,480.13, based upon their cost. There is no evidence as to their condition, or 
the amount of theit depreciation, and defendant permitted the witness to give their 
estimate of the value without objection and without contradiction. The jury allowed 

2,500 of the $3,500 total insurance. It is apparent the jury did not consider the cost 
of replacing these goods as the basis for their valuation, but rather followed another 
instruction which told them to determine the actual cash value from a consideration 
of all the conditions and circumstances appearing by the evidence. Notwithstanding 
the — in the instruction, it is clear that no reversal should be granted on this 
ground. 

The next assignment argued is of alleged error in instructing the jury as follows: 

“You are instructed that mere mistake or discrepancy, although large, between 
the sworn statement by the insured as to its or his loss, and the amount of the loss 
as shown by the evidence, will not of itself constitute sufficient evidence to establish 
fraud or false swearing, and, if you find from the evidence that any such discrepancies 
. re must further find that they were false, and known by the insured to be 

alse. 

[11, 12] The policies contained the usual provision that they would be void in 
case of any fraud or false swearing by the insured touching any matter relating to 
the insurance or the subject thereof whether before or after loss. Appellants, while 
admitting that overvaluation in proofs of loss must be knowingly made in order to 
avoid the policy, contend that, from the fact of overvaluation standing alone, the 
jury may infer knowledge of the falsity and fraudulent intent, and that it was 
error to inform them otherwise. As an abstract proposition, the instruction may 
have been, in this respect, incorrect. While a false statement of quantity or value 
in the proofs of loss must be knowingly and willfully made, and with fraudulent 
intent, in order to avoid the policy (Carroll vy. Hartford Fire Ins. Co., 28 Idaho, 466, 
480, 154 P. 985; Alliance Co. v. Enders [C. C. A.] 293 F. 485), yet there may be 
cases where the misstatement is so gross as to furnish in itself the basis for the in- 
ference of willfulness and knowledge of falsity. Notwithstanding the language to 
the contrary in 26 C. J. 541, from which the first part of the instruction here is 
apparently taken (and which is not precisely supported by the cases cited in the note 
upon which the text is based), and notwithstanding the general rule as to fraud that 
scienter cannot be inferred from the mere fact that a representation is false (27 
C. J. 70), there are authorities holding that the statement may be so grossly false 
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as to warrant the inference of knowledge of its falsity on the part of the person 
making it. Wall v. Howard Ins. Co., 51 Me. 32; Sternfeld v. Park Fire Ins. Co., 50 
Hun., 262, 2 N. Y. S. 766; 5 Joyce, Insurance, § 3341). It will seldom happen, 
however, that a case is rested upon the mere fact of falsity in the statement; usually 
the circumstances under which it was made, the opportunity of the person making it 
to know the truth, and other facts bearing upon the scienter, appear from the evi- 
dence, as is the case in most of the decisions cited by appellants. And in this case 
a considerable portion of the voluminous transcript consists of testimony bearing, 
pro and con, upon the knowledge and good faith of Smith in making his proofs. 
Under this state of the record it would have been improper for the jury to consider 
only the mistakes or discrepancies in determining whether they were willfully or 
fraudulently made; and they must have understood the instruction in the sense 
obviously intended by the court, and by the author of the article in 26 C. J. 541, 
above referred to, as merely requiring that, in addition to finding the statements 
false, they must find from all the evidence that they were known to be false, in order 
to avoid the policy. 

[13-15] Appellants finally urge as to the actions brought by I. R. Smith that, 
inasmuch as a considerable portion of the household furniture and personal effects 
covered by his policies, and claimed in his proofs of loss, was the property either of 
his wife, her mother, or sister, all of whom lived with him as a part of his house- 
hold, he had no insurable interest in the property of his relatives, and could recover 
only for the loss of his own property, and, further, that his proofs of loss were in 
this respect fraudulent, so as to defeat any recovery on the policies. The points 
are raised by assignments of error as to instructions touching the matter. The 
policies in question describe as the property of the insured household furniture and 
personal effects, jewelry, etc., “all being the property of insured or any member 
of insured’s household.” By their express terms the policies thus recognized Smith 
as the agent for the other members of his household for effecting insurance upon 
their property, and any recovery had by him upon the policies for the loss of such 
property would be held by him as agent for the owners. The question of insurable 
interest does not arise in the case, because he was admittedly not ‘obtaining all of the 
insurance in his own right. In fact, by insuring the property in the name of Smith, 
with knowledge that part of it belonged to other members of his household, the 
defendants are estopped to deny his insurable interest. 26 C. J. 36. Nor does the 
question of fraud in the proofs of. loss arise, because Smith, as agent, was entitled 
to make proof of loss in his own name, by virtue of the contract which permitted 
him to insure it in his own name. 

It sufficiently appears that none of the errors assigned, in so far as error existed, 
could have affected the results, except in the matter of allowing credits to the 
insurance companies for the amounts paid to the mortgagees. In the case of the 
Boise Association of Credit Men, Limited, v. United States Fire Ins. Co. and National 
Union Fire Ins. Co., the judgment should be modified by deducting from the amount 
thereof the sum of $7,545.15; and, in the case brought by the same plaintiff against 
National Union Fire Insurance Company and United States Fire Insurance Com- 
pany, the judgment should be modified by deducting from the amount thereof the sum 
of $1,676.70; and, as so modified, they should be affirmed. Otherwise all the judg- 
ments appealed from should be affirmed. 

Johnson and Adair, CC., concur. 

Per Curiam. The foregoing is approved as the opinion of the court. Judg- 
ment in the case of the Boise Association of Credit Men, Limited, v. United 
States Fire Ins. Co. and National Union Fire Ins. Co. is modified by deducting 
from the amount thereof the sum of $7,545.15, and, as modified, is affirmed. The 
judgment in the case of the Same Plaintiff v. National Union Fire Ins. Co. and 
United States Fire Ins. Co. is modified by deducting from the amount thereof 
the sum of $1,676.70, and, as modified, is affirmed. The remaining judgments are 
affirmed. 

Costs to respondents. 

Wm. E. Lee, C. J., and Givens, Taylor, and T. Bailey Lee, JJ., concur. 
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MAYSE v. GREAT AMERICAN INS. CO. OF NEW YORK. (No. 27437.) 


Supreme Court of Kansas. June 11, 1927. 
256 Pacific Reporter 1002. 
(Syllabus by the Court.) 
INSURANCE—INSURANCE AGENT’S INSPECTION, NEGOTIATIONS 
FOR SETTLEMENT, AND OFFER OF PAYMENT HELD TO WAIVE 
FAILURE OF TIMELY NOTICE TO COMPANY OF HAIL LOSS. 
In a policy insuring a crop against loss by a hailstorm, it was stipulated that 
notice of the loss must be given to the insurance company within 48 hours after 
a loss has occurred. A loss was sustained but notice thereof was not given by 
the insured within the stipulated time, but several days thereafter a belated notice 
was given to the insurance company, whereupon it sent an authorized agent to 
inspect the injured crop and adjust the loss, who, after an it.spection, found and 
stated that a loss had been sustained, and offered to make a payment thereon, but 
the insured declined to accept the amount offered. Held, that the action of the 
company in the inspection, negotiations for settlement, and offer of payment operated 
as a waiver of the failure to give notice within the prescribed time. 
(For other cases, see Insurance, Dec. Dig. § 561.) 


Appeal from District Court, Clark County; Karl Miller, Judge. 

Action by Robert A. Mayse against the Great American Insurance Company 
of New York. From a judgment for plaintiff, defendant appeals. Affirmed. 

Bennett R. Wheeler, S. M: Brewster, John L. Hunt, and V. V. Scholes, all 
of Topeka, and H. R. Daigh, of Ashland, for appellant. 

Robert C. Mayse, Francis C. Price, and Floyd N. Cossman, all of Ashland, for ap- 
pellee. 

Jounston, C. J. This action was brought upon a hail insurance policy which 
provided, among other things, that a notice of the loss by hail to crops should be 
given within 48 hours after the happening of the loss, and that the company should 
not be liable for any loss unless notice thereof is furnished to the company within 
the time mentioned. It is conceded that the notice was not given within the pre- 
scribed time. In the original petition of plaintiff no mention was made of the 
waiver of the policy provision, but the court gave the plaintiff permission to amend 
his petition and set up the matter of waiver of the policy as to notice, and in the 
amendment he alleged that several days after the lapse of the 48-hour period and 
and about a week or ten days after the loss occurred, notice was given to the com- 
pany, whereupon the adjuster of the company came to the farm and investigated 
the injury done to the crop and then offered to pay plaintiff 5 per cent. of the 
loss. The plaintiff testified that he did not learn of the loss until the time notice 
was given, and that then he promptly called up the agent of the company over the 
telephone and informed him of the loss. That agent prepared a formal notice 
and sent it to the company, and the receipt of the notice was acknowledged. A 
few days later the adjuster for the company appeared, and, with a farm bureau 
agent of the county, investigated the effect of the hailstorm and the extent of the 
injury to plaintiff's crops. At the end of the inspecion he found and stated that 
there had been a loss, and approved it to the extent of 5 per cent. of the crop, and 
while in the field offered to pay plaintiff that amount. The plaintiff declined to 
accept that sum and asked the inspector to consult certain neighbors who had 
inspected the field, but this was not done, and no part of the loss had been paid. 
There was evidence that plaintiff was damaged by the hailstorm to the extent of 
25 to 30 per cent. A demurrer to plaintiff’s evidence was overruled, and the 
defendant elected to stand upon upon the demurrer and offered no evidence. The 
court among other things instructed the jury that, if the authorized agent and 
adjuster of the company in fact attempted to make an adjustment of the loss or 
a compromise with plaintiff, he would be relieved from service of the notice and 
proof of loss required by the terms of the policy. The jury found that the ad- 
juster, Jones, was the duly authorized and acting adjuster for the company, had 
authority to determine and adjust the loss, that plaintiff suffered a loss from the 
hailstorm mentioned, and that the amount of the lass was $480. The defendant 
appeals. 

There was a former appeal of the case involving the question whether the 
provision of the policy requiring that notice of loss be given within 48 hours was 
unreasonable and therefore invalid. It was held not to be unreasonable and the 
judgment reversed, but the question of waiver was not considered. Mayse v. Ins. 
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Co., 117 Kan. 662, 232 P. 865. The petition, as we have seen, was subsequently 
amended setting up a waiver of the notice, and on that issue the finding was in 
favor of the plaintiff. The earlier decision settled the question that the provision 
for notice within 48 hours was valid, and leaves open only for present consideration 
the matter of waiver of the requirement. It is insisted by plaintiff that, while the 
requirement that a specified notice be given may be waived in some cases, it can 
never be done after the time for giving it has expired. When the time for notice 
expired, the insurance company could have sat still, ignored the belated notice, and 
escaped liability, but it acted upon that notice, acknowledged its receipt, sent its 
agent to adjust the loss, who found that a loss had been sustained by plaintiff, 
and, after the investigation, ,endeavored to compromise and to pay a part of the 
loss. In that action the insurance company treated the lack of notice as im- 
material and the loss as a subsisting claim, and by the offer of payment admitted 
liability under the policy. In Assurance Co. v. Bradford, 60 Kan. 82, 55 P. 335, 
it was stipulated -in a policy that overinsurance would operate to forfeit the insur- 
ance contracted. The insurance company with knowledge of the overinsurance, 
made no claim of forfeiture but entered into negotiations with the insured for 
the settlement of the loss, and its action was deemed to be a waiver of the right 
to a forfeiture which had been incurred. In the decision, reference was made to 
Titus v. Glens Falls Ins. Co., 81 N. Y. 410, and the following quotation was made 
and applied: 

“It may be asserted broadly that, if in any negotiations or transactions with the 
insured, after knowledge of the forfeiture, it [the insured] recognizes the con- 
tinued validity of the policy, or does acts based thereon, or requires the insured 
by virtue thereof to do some act or incur some trouble or expense, the forfeiture 
is as matter of law waived; and it is now settled * * * that such a waiver 
need not be based upon any new agreement or an estoppel.” 

See also, Insurance Co. v. Munger, 49 Kan. 178, 30 P. 120; Insurance Co. v. 
Allen, 69 Kan. 729, 77 P. 529; AEtna Ins. Co. v. Simmons, 49 Neb. 811, 69 N. W. 
125; Marblestone Co. v. Assur. Co. (Minn.) 204 N. W. 42; Levy v. Ins. Co., 
10 W. Va., 560, 27 Am. Rep. 598. 

In Bennett v. Ins. Co., 203 Ill. 439, 67 N. E. 971, it was held that, although 

liability on a policy had terminated and the insurer could have insisted on a 
forfeiture— 
“still, it is well settled that, if it should subsequently recognize the policy as still 
subsisting and should treat with the assured in a manner inconsistent with the in- 
sistence that the policy had become forfeited, and in such manner as to indicate 
that it was not its intention to claim that the policy had lost its vitality, a case 
would be presented justifying the conclusion the company had waived the right to 
insist upon a forfeiture.” 

A waiver may be effective upon the ground of election and it is not essential 
that it should amount to a technical estoppel. Insurance Co. v. Ferguson, 78 Kan. 
, 791, 98 P. 231; Prentice v. Insurance Co., 77 N. Y. 483, 33 Am. Rep. 651; Germania 
Fire Ins. Co. v. Pitcher, 160 Ind. 392, 64 N. E. 921, 66 N. E. 1003; Kiernan v. 
Insurance Co., 150 N. Y. 190, 44 N. E. 698. 

As to the contention that there can be no waiver after the default has been 
incurred, it has been said: 

“It is universally recognized that a provision in a policy that a breach of war- 
ranty shall avoid the policy is inserted for the benefit of the insurer and may be 
waived by it, as well after as before a forfeiture has been incurred, and that no 
new consideration is essential to support such a waiver.” 14 R. C. L. 1155. 

United Workmen v. Smith, 76 Kan. 509, 92 P. 710, is a recognition of the rule 
that a party may waive a forfeiture already incurred. In Ring v. Assurance Co., 
100 Kan. 341, 164 P. 303, it was decided that: 

“A tender of a substantial sum in full settlement of the plaintiff’s claims operated 
as a waiver of all claimed defects in the proof of loss and of the proof itself, 
notwithstanding a provision of the policy that no one could waive such proofs.” 

It has also been said that: 

“A distinct recognition of liability by the insurer, as by an offer to pay all or 
a part of the loss, amounts to a waiver of formal notice and proof of loss or of 
defects therein.” 14 R. C. L. 1349. 

See, also, Wildey v. Sheppard, 61 Kan. 351, 59 P. 651, 47 L. R. A. 650; Ludlum 
v. Ins. Co., 113 Kan. 333, 214 P. 619, 215 P. 282; 19 Cyc. 865. 

The matter of waiver is in part a question of fact, and we are of opinion that 
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the action of the insurance company amounted to a waiver of the stipulated notice, 
and that the finding of the jury was warranted by the evidence. — ; 
No error is seen in the instruction given by the court or in the proceedings, 
and therefore the judgment must be affirmed. i 
All the Justices concurring, except Harvey, J., who did not sit. 


CONTINENTAL INS. CO. v. FARLASS. 
Court of Appeals of Kentucky. April 19, 1927. 
3 Southwestern Reporter 952. 

1. INSURANCE—POLICY HOLDER COULD NOT AVOID RESPONSI- 
BILITY FOR REPRESENTATIONS IN SIGNED APPLICATION FOR 
FIRE INSURANCE, IN ABSENCE OF FRAUD OR MISTAKE. | , 
Policy holder could not avoid responsibility for representations made in appli- 

cation for fire insurance, which he signed, by merely saying he could not read and 

did not understand contents, in absence of fraud or mistake. 

(For other cases see Insurance, Dec. Dig., 256[2].) 


2. INSURANCE—FALSE REPRESENTATION THAT PROPERTY WAS 
UNINCUMBERED AVOIDED FIRE INSURANCE POLICY UNDER 
EXPRESS PROVISION. 

Insured’s representation that property was free of incumbrance, where in fact 
no part of purchase price was paid, was material to risk, and avoided fire policy, 
which provided that in case of false statement in application or if applicant were 
not owner the policy should be void. 

(For other cases see Insurance, Dec. Dig., § 283[3].) 


3. INSURANCE—FIRE POLICY ON FARM BUILDINGS AND CONTENTS 
COULD NOT BE SEPARATED, BUT WAS AVOIDED ENTIRELY BY 
FALSE REPRESENTATION AS TO INCUMBRANCES ON LAND. 
Fire insurance policy on farm buildings, household goods, and crop could not 


be separated, but misrepresentations as to incumbrances on the land avoided the 
policy in its entirety. 


(For other cases see Insurance, Dec. Dig., 283[5].) 
Appeal from Circuit Court, Lyon County. 


Action by L. A. Farlass against the Continental Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 

Gordon & Laurent, of Louisville, and N. W. Utley, of- Eddyville, for appellant. 

Hodges & James, of Eddyville, and John C. Gates, of Princeton, for appellee. 


Locan, J. In January, 1925, the appellee purchased 44 acres of land in Lyon 
county at a commissioner’s sale on which was located a house and barn. The 
price which he agreed to pay was $305. He executed bond for the purchase money 
in the usual form with a lien retained on the land to secure the payment of the 
purchase money. On the 25th day of April, 1925, he made an application to ap- 
pellant through its local agent for a policy of insurance on the house and barn 
and also his household and kitchen furniture and certain farm products that he 
had placed in his barn. He applied for insurance in the amount of $400 on the 
house, $150 on the barn, $200 on his household and kitchen furniture, and $150 on 
his farm products. The application was forwarded to the home office of the com- 
pany at Chicago, and on May 6, 1925, the policy was issued and was sent to the 
local agent of the company on May 11, 1925, and shortly thereafter delivered to the 
appellant. The property was all destroyed by fire in June, 1925. Proofs of loss 
were made out and submitted to appellant, but it refused to pay the loss and this 
suit resulted. 


Appellant, for avoidance of its liability on the policy, relies on this provision 
found in the policy: 

“This indemnity contract is based upon the valuation and representation con- 
tained in the assured’s application and diagram of even number herewith, which 
the assured has signed and permitted to be submitted to the company and which 
are hereby made a warranty and a part hereof; and it is stipulated and agreed that 
if any false statements are made in said application or otherwise, * * * or if 
the assured shall not be the sole and unconditional owner in fee of said property, 
* am * then in each and every one of the above cases this policy shall be null and 
void. 


It is insisted by appellant that appellee made false representations in his ap- 
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plication for the policy in that he represented the value of the house to be $800, 
the value of the barn to be $300, and that there was no incumbrance against the 
property, and that these representaives were material to the risk. Appellee in his 
reply denied that he made any such representations. There is no attempted plea 
of waiver or estoppel, and probably there could be none, as this is not a case where 
the insurance agent had authority to complete the contract by the execution and 
issual of the policy. He could only take the application and forward it to his 
company, and the company issued the policy based on the representations found in 
the application. If these representations were false and material appellant cannot 
recover, and that is the only question before us for consideration. 

[1] The proof in the case is uncontradicted that the representations were mate- 
rial. That they were made is shown by the application, which is signed by appellee. 
He attempts to avoid responsibility for the representations by saying that the agent 
made out the application and that he signed it without knowing what was in it. 
He gives as a reason for signing it without the knowledge of its contents by offer- 
ing the excuse that he could neither read nor write. It may be that this is true. 
However, he did sign his name to the application, as he admits. There is neither 
plea of fraud or mistake, and he could not attack the answers in his application 
without such a plea. 

[2] Laying all of that to one side, however, and taking his own admission as 
to the falsity of the representations in his application, we find that he admits that 
he told the agent there was no lien or incumbrance against the property when in 
truth and in fact he had not paid one cent of the purchase money. The application 
which he made states that there was no incumbrance against the property. It seems 
to us that it is material to the risk in a case where nothing whatever has been 
paid on the purchase price for the property and when the incumbrance against it 
represents the total amount which the insured was to pay for the property. It is 
not a question of whether he knew of the falsity of the representation. It is only 
necessary to show that the representation was false and that it was material to 
the risk. It is shown by uncontradicted proof that the representation was material 
to the risk, and it necessarily must be so. When a man makes an application for 
insurance on his property it is his duty to make the fullest disclosure of every 
element which may affect the risk. This is true whether inquiry is made about 
such elements by the agent; but in this instance appellee admits that he did not 
disclose to the agent that the purchase money was unpaid and that it constituted a 
lien against the property. 

[3] The court should have sustained the motion for a peremptory instruction 
to find for appellant. The household goods were in the house which was insured 
and the farm products were in the barn, and there is no way to separate the insur- 
ance and say that a part of it was valid and a part invalid. 


Judgment is reversed and cause remanded for proceedings consistent with this 
opinion. 


STEWART v. ST. PAUL FIRE & MARINE INS. CO. ((No. 25937.) 
Supreme Court of Minnesota. May 27, 1927. 
214 Northwestern Reporter 58. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING OF CON- 
TRACT TO INSURE AGAINST FIRE AND BREACH THEROF. 
Evidence held sufficient to sustain a finding of a contract to insure and a 

breach of it. 

(For other cases see Insurance, Dec. Dig., § 128[2].) 


2. PLEADING—OBJECTION THAT COMPLAINT DID NOT STATE 
CAUSE OF ACTION WAS NOT AVAILABLE, WHERE CASE WAS 
TRIED ON THEORY OF BREACH OF CONTRACT TO INSURE. 

The trial was upon the theory that there was a breach of contract to insure and 
not upon the theory that there was a present contract of insurance. 
(For other cases see Insurance, Dec. Dig., § 408.) 


Appeal from District Court, Nicollet County; Albert H. Emerson, Judge. 

Action by W. E. Stewart against the St. Paul Fire & Marine Insurance Com- 
pany. Verdict for plaintiff. From an order denying its alternative motion for 
judgment or a new trial, defendant appeals. Affirmed. 
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Oppenheimer, Dickson, Hodgson, Brown & Donnelly, of St. Paul, for ap- 
ellant. 
C. J. Laurisch, of Mankato, and George T. Olsen, of St. Peter, for respondent. 

Dise.t, J. Action to recover for the breach of a contract to insure the plaintiff's 
préperty. There was a verdict for the plaintiff. The defendant appeals from the 
order denying its alternative motion for judgment or a new trial. 

[1] 1. On October 17, 1924, the plaintiff's barn in North Mankato was dam- 
aged by fire. On August 17, 1921, the defendant, through its agent, Theodore 
Williams, delivered to the plaintiff a policy expiring August 17, 1924, covering 
this property. The company had carried a policy on the property prior to that 
time. The plaintiff claims that in the first few days of August, 1924, he had a 
conversation with Williams relative to this insurance; that at that time he told 
him that because of his becoming interested in a bank, an officer of which was 
writing insurance, he (Williams) could not have his insurance longer, except the 
insurance on the barn; and that at that time it was agreed that the policy on the 
barn should be renewed when it expired and that Williams would take care of it. 
The testimony of Williams is that no such conversation took place at this time. He 
says there was a conversation in the fall of 1923 when the plaintiff told him that 
he could not have his insurance longer for substantially the reasons before stated. 
There are circumstances quite strongly corroborating the testimony of Mr. Williams, 
but the question was one of fact for the jury. 

The case comes fairly enough within Eifert v. Hartford Fire Ins. Co., 148 
Minn. 17, 180 N. W. 996. There is some claim that the agreement was not suffi- 
ciently definite. Williams represented some 20 companies. The jury could find that 
there was a talk something like two weeks before the expiration of the policy about 
continuing the insurance in the same company, “a renewal of the same policy.” As 
was said in Ames-Brooks Co. v. Aétna Ins. Co., 83 Minn. 346, 86 N. W. 344: 

“A proper administration of justice will not permit us to be oversubtle, but 
we must interpret the contract from the standpoint of the practical business men 
who made it, * * * and the established course of business between them.” 

The evidence sustains the jury’s finding that there was a contract by the de- 
fendant to renew the policy and a breach of it. 

[2] 2. The defendant claims that the case was tried upon the theory of a con- 
tract of present insurance. The plaintiff does not allege a contract of present in- 
surance. It is true, too, that there is no allegation of the breach of a contract to 
furnish insurance. For this reason the complaint did not state a cause of action. 
No objection was made until the close of the case. An amendment could then have 
been made, would doubtless have been granted if asked, and the absence of it should 
be overlooked now. While some uncertainty of theory appeared at times in the 
trial, it may be said fairly that the case was tried on the theory of a breach 
of contract to insure. That was the definite theory upon which it was put to 
the jury. 

Order affirmed. 


BLAETZ er at. v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
(No. 19556.) 
St. Louis Court of Appeals. Missouri. Feb. 21, 1927. 
293 Southwestern Reporter 504. 

1. INSURANCE—AMOUNT OF FIRE. POLICY IS TO BE TAKEN ONLY 
AS MINIMUM VALUE OF PROPERTY WHEN INSURED, AND DE- 
PRECIATION OR GREATER VALUE MAY BE SHOWN (REV. ST. 
1919, § 6229). 

_ Under Rev. St. 1919, § 6229, providing for valued -policies of fire insurance, 

in determining the damage caused by fire, the amount of the insurance is to be 

taken only as the minimum value of the property at the time the policy was issued, 
and the insurer may show depreciation before the fire, and the insured may show 
that the actual value is greater than the amount of insurance. 

(For other cases see Insurance, Dec. Dig., § 500.) 
2. INSURANCE—AWARD OF UMPIRE AND APPRAISER UNDER POL- 


ICY HELD VOID, WHERE IT DID NOT SEPARATELY STATE SOUND 
VALUE OF BUILDING INSURED (REV. ST. 1919, § 6229). 


Under fire and lightning policy, providing that appraisers should separately state 
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the sound value of the building and the loss or damage thereto and appraisal agree- 
ment to the same effect, and Rev. St. 1919, § 6229, providing that fire policies shall 
be deemed valued policies, award of appraiser and umpire held void where it did 
not state separately sound value of building insured as well as damage thereto 
caused by lightning. 


(For other cases see Insurance, Dec. Dig., § 574[1].) 


3. INSURANCE—AWARD OF APPRAISER DETERMINING LIABILITY 

OF INSURER UNDER LIGHTNING POLICY, HELD VOID. 

Award of umpire and appraiser under fire and lightning policy, who determined 
that only part of the damage to building insured was caused by lightning and in- 
cluded only such damage, held void; there being no authority to determine the lia- 
bility of the insurer for the damage submitted to them for appraisal. 


(For other cases see Insurance, Dec. Dig., § 574[1].) 


4. INSURANCE—INSTRUCTION THAT INSURED COULD NOT RE- 
COVER DAMAGE CAUSED BY DELAY IN REPAIRING INSURED 
PROPERTY HELD PROPERLY REFUSED, IN VIEW OF INSURER’S 
AGREEMENT TO REPAIR. 

In action on policy of fire and lightning insurance, instruction, that if plain- 
tiffs delayed repairs on the building, during which delay the building sustained fur- 
ther damage, plaintiffs might not recover therefor, held properly refused, in view 
of the fact that the insurer immediately after the fire agreed to repair the property. 

(For other cases see Insurance, Dec. Dig., § 669[12].) 

Appeal from St. Louis Circuit Court; Granville Hogan, Judge. 

“Not to be officially published.” 

Action on a policy of insurance by Rose Blaetz and others against the National 
Fire Insurance Company of Hartford, Connecticut. From a judgment in favor of 
plaintiffs, defendant appeals. Affirmed. 

Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 

Brownrigg, Mason & Altman, of St. Louis, for respondents. 


Sutton, C. This is an action on a policy of insurance against loss or damage 
by fire or lightning, covering in the sum of $4,000 a two-story brick building situate 
at the northwest corner of Second street and Russell avenue, in the city of St. 
Louis. The policy was issued on August 14, 1919, for a period of 5 years. On 
July 16, 1923, while the policy was in force, the building was struck by lightning, 
and it is for the damage thus caused that this action is brought. 

The trial, with a jury, resulted in a verdict and judgment in favor of plaintiffs 
for the sum of $3,000, and the defendant appeals. 

The policy provides as follows: 


“This company shall not be liable beyond the actual cash value of the property 
at the time any loss or damage occurs, and the loss or damage shall be ascertained 
or estimated according to such actual cash value, with proper deduction for deprecia- 
tion however caused, and shall in no event exceed what it would then cost the in- 
sured to repair or replace the same with material of like kind and quality; said 
ascertainment or estimate shall be made by the insured and this company, or, if 
they differ, then by appraisers, as hereinafter provided; and, the amount of loss 
or damage having been thus determined, the sum for which this company is liable 
pursuant to this policy shall be payable 60 days after due notice, ascertainment, 
estimate, and satisfactory proof of the loss have been received by this company in 
accordance with the terms of this policy. It shall be optional, however, with this 
company to take all, or any part, of the articles at such ascertained or appraised 
value, and also to repair, rebuild, or replace the property lost or damaged with 
other of like kind and quality within a reasonable time on giving notice, within 
30 days after the receipt of the proof herein required, of its intention so to ; 
but there can be no abandonment to this company of the property described. * * 
In the event of disagreement as to the amount of loss, the same shall, as dicen 
provided, be ascertained by two competent and disinterested appraisers, the insured 
and this company each selecting one, and the two so chosen shall first select a com- 
petent and disinterested umpire; the appraisers together shall then estimate and ap- 
praise the loss, stating separately sound value and damage, and, failing to agree, 
shall submit their differences to the umpire ; and the award in writing of any two 
shall determine the amount of such loss.” 
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The amount of the loss was submitted to appraisement under the terms of the 
policy. The agreement for the appraisement executed by the parties commissioned 
the appraisers to ascertain and appraise the loss, “as provided in the insurance, 
stating separately sound value and damage.” The defendant selected A. H. Stiel, 
and the plaintiffs selected Henry Luehrmann, as appraisers. The appraisers selected 
August F. Schuermann as umpire. On August 25th, appraiser Stiel and umpire 
Schuermann made their award in writing signed by them, appraiser Luehrmann 
refusing to sign the same, whereby they stated that they had examined the prem- 
ises and remains of the property involved in accordance with their appointment, 
and had determined the sound value and loss and damage to be as follows: 

“Total sound value and total loss and damage $45.” 

There was a chimney on the north side of the building about 10 feet from the 
northwest corner thereof. There was a lower doorway across the southeast corner 
of the building, with the upper portion of the corner supported by an iron post. The 
stroke of lightning knocked the chimney off the northwest corner of the building, 
cracked the walls on each side of the iron post, and shattered the concrete setting, 
which was under the post and on top of the stone foundation. The cracks on each 
side of the southeast corner went entirely through the brick walls and were about 
2 inches wide. The walls at the southeast corner were so displaced by the stroke 
that immediately afterwards it was found that the door could not be opened except 
with a crowbar. The lower part of the buildiag was occupied as a store, and the 
second floor for dwelling purposes. The building fronted 35 feet on Second street and 
35 feet on Russell avenue. After the building was struck by lightning, the cracks 
in the walls gradually became wider and the walls began to bulge, so that it 
became necessary for the plaintiffs to shore up the walls to prevent them from 
falling. Plaintiffs had the building repaired at a cost of $2,800, and the shoring of 
the walls cost $200. It is not controverted that the damage done to the building 
by the lightning stroke was sufficient to fully justify the amount of the verdict, 
if the damage to the southeast corner and the south and east walls of the building 
resulted from lightning. The defendant contends, however, and undertook to so 
show at the trial, that the lightning struck only the chimney of the building, and 
that the damage to the chimney was the only damage to the building which resulted 
from lightning, and that the damage to the southeast corner and south and east 
walls of the building resulted from the settling of the foundation, and occurred long 
before the building was struck by lightning. The defendant was notified of the 
damage to the building immediately after it occurred. The defendant’s agent who 
executed and issued the policy, and its adjuster also, inspected the building and 
stated to the plaintiffs at the time that the defendant would at once repair the 
damage, to which plaintiffs consented. These representatives of defendant were 
shown the damaged condition of the southeast corner and the south and east walls 
of the building, as well as that of the chimney. They were told that the damage 
resulted from lightning, and there was no suggestion on their part that they con- 
sidered that the damage resulted from any other cause, but, on the contrary, they 
expressed themselves as fully satisfied that the entire damage resulted from lightning 
The defendant failed to repair the damage as its representatives agreed it would 
do. The adjuster requested plaintiffs to procure an estimate from a competent car- 
penter of what it would cost to repair the damage. This was done, and the car- 
penter furnished an estimate accordingly, wherein he proposed, for the price therein 
stated, to rebuild the chimney, repair the roof, take down the front corner of the 
building, doing all necessary’ shoring, rebuild front corner, using old brick which 
were fit for use, balance to be new brick, plaster the new walls when same were 
rebuilt, repair granitoid floor in store vestibule, and put store door in order. The 
adjuster stated to plaintiffs that he regarded the estimate as a little too high and 
requested an appraisal of the damage, and the appraisal agreement was thereupon 
signed by the parties. The adjuster did not intimate, however, at the time the 
appraisal agreement was signed that he regarded the damage to the southeast cor- 
ner and the south and east walls as having been due to any cause other than light- 
ning. The appraiser and umpire who signed the award, however, did not include in 
their appraisement the damage to the southeast corner and the south and east 
walls of the building, but appraised only the damage to the chimney, they having 
determined that the damage to the southeast corner and the south and east walls 
was not due to lightning. 


The appraisal agreement and the award were offered in evidence by the defend- 
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ant, but, on objection of the plaintiffs, was excluded by the court. This ruling of the 
court constitutes the chief ground of complaint here. ; 

[1] The meaning of the award of the appraiser and umpire is not quite clear. 
It is obvious, however, that it does not state separately the sound value of the 
building and the loss or damage thereto, as both the policy and the appraisal agree- 
ment required. The defendant appears to concede this, but says that the award states 
the loss or damage as $45, and that it was not necessary to state sound value, since 
under the valued policy statute (section 6229, R. S. 1919) the value of the building 
was fixed at $4,000, the amount insured in the policy. It is evident that the defend- 
ant misapprehends the effect of the statute. It does not fix the value of the 
propery at the amount insured thereon, at the time the loss occurs, bu, in deter- 
mining the loss or damage, depreciation sustained between the time of issuing the 
policy and the time of the loss must be taken into account, and if the actual value 
exceeds the amount insured, the actual value, and not the amount insured, then 
becomes the basis for determining the amount of the loss or damage. Under the 
statute, the amount insured is not the maximum but the minimum value. The amount 
insured is taken as the value at the time of the issuance of the policy, from which 
depreciation must be deducted, to determine the value at the time of the loss, where 
the actual value is not in excess of the amount insured, but the insured is not 
precluded from showing an actual value in excess of the amount insured as the 
basis for determining the amount of the loss or damage. It is not the intention 
of the statute to make the insured a coinsurer with the insurance company in the 
event the actual value of the property insured exceeds the amount written by the 
insurance company. 


[2] Assuming, without deciding, that the valued policy statute is applicable to in- 
surance against loss or damage by lightning, we conclude that it was nevertheless 
the duty of the appraisers, having in view the provisions of the statute, to ascer- 
tain and state in their award separately sound value as well as damage, and that 
for failure of the appraisers to do so, the award is void and without binding force 
or effect. Security Printing Co. v. Westchester Fire Ins. Co., 204 Mo. App. 390, 
221 S. W. 430. 

[3] Moreover, the appraisers undertook to determine that the damage to the 
southeast corner and the south and east: walls of the building was not due to light- 
ning, and that the defendant was not liable for such damage, which was a matter 
not submitted to them for their determination. It was their province, under the 
terms of the policy and the appraisal agreement, to ascertain and appraise sound 
value and damage, and not to determine the liability or nonliability of the defendant 
for the damage submitted to them for appraisal. Methodist Episcopal Church v. Seitz, 
74 Cal. 287, 15 P. 839; Guild, Administrator, v. Atchison, Topeka & Santa Fe Rail- 
road Co., 5/ Kan. 70, 45 P. 82, 33 L. R. A. 77, 57 Am. St. Rep. 312; Hamilton v. 
Liverpool, London & Globe Insurance Co., 136 U. S. 242, 10 S. Ct. 945, 34 L. Ed. 
419. For this further reason, we think the award of the appraisers is void and 
should be for naught held. 

[4] The policy sued on provides that if fire or lightning occurs the insured shall 
protect the property from further damage. Defendant requested an instruction 
advising the jury that if the plaintiffs delayed repairs on the building after the 
occurrence of the lightning, and that during such delay the building sustained fur- 
ther damage, the plaintiffs were not entitled to recover for such further damage, 
and the refusal of the court to give theis instruction is assigned as error. It will 
be observed that the instruction leaves out of consideration the fact shown in 
evidence that the defendant’s representatives immediately after the fire inspected the 
property and agreed with the plaintiffs that the defendant would itself repair the 
property. The instruction was properly refused for this reason, if for no other. 

‘ commissioner recommends that the judgment of the circuit court be af- 
irmed. 


Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly affirmed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 
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ST. PAUL FIRE & MARINE INS. CO. v. EARNEST, Et at. (No. 2781.) 
(Court of Civil Appeals of Texas. Amarillo. March 2, 1927. 
Rehearing Denied April 6, 1927.) 

293 Southwestern Reporter 677. 

8. INSURANCE—ALLEGATION THAT DEFENDANT WAS PRIVATE 
CORPORATION DOING BUSINESS IN LUBBOCK COUNTY, TEX., 
INSURING PROPERTY HELD TO SUFFICIENTLY ALLEGE CORPO- 
RATE STATUS AND TRANSACTION OF BUSINESS IN STATE. 
Allegation that defendant was private corporation doing business in Lubbock 

county, Tex., insuring property against loss or damage by fire, held to sufficiently 

allege defendant’s corporate status, and that it was conducting fire insurance agency 
in state and doing business therein. 
(For other cases see Insurance, Dec. Dig., § 629[1].) 


9. INSURANCE—NO PROOF WAS NECESSARY OF AGENCY OF ONE 
ALLEGED TO BE LOCAL AGENT OF CORPORATION ON WHOM 
SERVICE COULD BE HAD. 

Where petition against insurance corporation alleged that M., residing in Lub- 
bock county, was local agent of defendant upon whom service could be had, no 
proof bearing upon issue of M.’s agency was necessary. 

(For other cases see Insurance, Dec. Dig., § 645[2].) 


Appeal from District Court, Lubbock County; Clark M. Mullican, Judge. 

Suit by Mrs. W. E. Earnest and husband against the St. Paul Fire & Marine 
Insurance Company. From a judgment for plaintiffs, defendant appeals. Affirmed. 

Senter & Strong, of Dallas, and Chas. Crenshaw, of Lubbock, for appellant. 

Lockhart & Garrard, of Lubbock, for appellees. 

Hatt, C. J. The appellees filed this suit in the district court of Lubbock 
County July 20, 1926, against appellant insurance company to recover on a policy 
of fire insurance issued in the sum of $2,500, covering a house described in the 
policy. Citation was issued upon the petition and served upon J. E. Murfee, the 
agent of appellant, on July 21, 1926, returnable to the next regular term of said 
court, to be held on the 16th day of August, 1926. The petition alleged that the 
house was destroyed by fire on March 18, 1926, and proof of loss duly made. Court 
convened on the third Monday of August, being the 16th day of said month, and 
on the morning of the 18th of August, there being no answer filed by the appellant 
judgment by default was entered for the full amount sued for. On the atternoon 
of the 18th day of August, an answer consisting of general demurrer and general 
denial was filed by the appellant. On the 19th of August original motion for new 
trial was filed, and on the 2d day of September thereafter appellant filed his first 
amended motion for new trial, praying that the judgment by default be set aside. 
The amended motion for new trial omitting the formal parts, alleges in substances 
as follows: 

(1) That the judgment by default was taken during the forenoon of August 
18th (the third day of the term), and defendant’s answer was filed on the afternoon 
of the same day. 

(2) That the plaintiffs’ petition alleges that the defendant is a corporation, but 
does not allege that it was duly incorporated in accordance with the laws of Texas, 
or any other state, and does not allege that the defendant is conducting a fire insur- 
ance business in Texas, either lawfully or unlawfully, or was so doing at the time 
the policy was issued. ' 

(3) That the defendant’s business in and for the State of Texas is managed 
by its general agents at Houston, who received through the mails what purported 
to be a citation served upon Murfee at Lubbock. That in the citation Murfee is 
said to be the agent for the corporation. That no copy of the petition was attached 
to the citation. That said citation was received by the general agents on or about 
the 25th day of July, about five days after the date thereof. That it does not 
appear from the citation that Murfee is the local agent of the company in and for 
Lubbock County, nor is the defendant commanded to appear and make answer to 
the petition at any point or city which said citation names in the State of Texas, 
nor is there any fact or statement in the body of the citation declaring that the 
suit is pending in the district court of Lubbock County. : 

(4) That after the fire appellant’s general agents were endeavoring to get a 
full report on the loss and the statement of the material facts relating thereto, but 
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at the time of the issuance of ‘the citation had not secured said report. That im- 
mediately upon receipt of the citation, said agents forwarded same to their attorney 
at Dallas, asking that answer be made thereto. That E. G. Senter, a member of 
the firm of Senter, Strong & Young employed by said general agents to give atten- 
tion to the business appertaining thereto, was not in Dallas at the time his said firm 
received the citation, and did not return to his office until several days thereafter. 
That the citation was misplaced in the office of Senter’s firm by a clerk therein, and 
was not brought to the attention of the said Senter until after default judgment 
was rendered therein. That Senter was still absent from his office on the return 
date mentioned in the citation, and that it was by accident discovered by a clerk 
in said office upon said date that said citation had been misplaced and not brought 
to the attention of the said Senter and had not been. given attention. Thereupon a 
telegram was sent from said office to Bledsoe & Crenshaw, attorneys of Lubbock 
requesting them to file a formal answer, which was done by them. : 

(5) That defendant had a meritorious defense in that policy contains the fol- 

lowing provision material to the risk and the contract: 
_ “This entire policy shall be void if the insured has concealed or misrepresented 
in writing, or otherwise, any material fact or circumstances concerning this insur- 
ance, or the subject thereof, or if the interest of the insured in the property be not 
truly stated herein, or in case of any fraud or false swearing by the insured touch- 
ing any matter relating to this insurance, or the subject thereof, whether before 
or after loss.” 

The motion further states, in substance: That the policy was issued to plain- 
tiffs by W. E. Dumas, defendant’s agent at Plains, Tex. That prior to March 8, 1926, 
and on the 15th of January, 1926, plaintiffs had allowed insurance to lapse on said 
premises. That the fire which resulted in the loss complained of in plaintiffs’ peti- 
tion occurred at 1 o’clock in the morning of March 18, 1926, just ten days after the 
issuance of the policy sued upon. That defendant is advised and avers upon credible 
information that the officers of Yoakum County, Tex., immediately after the fire, 
discovered facts and circumstances which indicated that the building described in 
the policy sued on was deliberately and willfully burned. That since the fire indict- 
ments had been returned by the grand jury of Yoakum County against two persons 
named in said indictments, charging them with having wilfully burned said prop- 
erty. That the facts and circumstances discovered by said officers of Yoakum 
County, Tex., tend to show that said fire was caused or procured by some one acting 
in collusion with W. E. Earnest, husband of the plaintiff Mrs. W. E. Earnest, and 
that the plaintiff Mrs. W. E. Earnest is lawfully chargeable with responsibility therefor. 
That this defendant is without knowledge which would authorize it to make the 
charge that the plaintiffs are chargeable with the destruction of said property. That 
it relies upon information furnished to it by the officers of Yoakum County for 
the statement of facts herein made. That it is reported to defendant that there are 
facts and circumstances which show, or tend to show, that the plaintiffs, or one of 
them, are responsible for the destruction of said property. That a full, fair, and 
impartial investigation should be made of such reports. That defendant has not had 
time or an opportunity to make such investigation. That it.does not desire to do 
an injustice to the plaintiffs, or either of them, but merely seeks an opportunity to 
ascertain the facts and present the same in court if there are facts and circum- 
stances which tend to show that the plaintiffs, or either of them, are responsible 
for the destruction of said property. ie 

(6) That defendant shows that if after a full and fair investigation of the 
facts it shall be disclosed that there is no reasonable ground for believing that 
plaintiffs, or either of them, are responsible for the destruction of said property, 
then it is the desire of this defendant to pay off and discharge the amount of the 
claim as asserted by the plaintiffs in their petition, i 

(7) Defendant shows that it is advised and believes and avere that no evidence 
was introduced in the trial of this cause to sustain either of the material allega- 
tions therein; that the only evidence which was offered was the policy sued upon; 
that no evidence was offered to show that the person served as agent was in fact 
the agent, or the local agent, of the company; that no evidence was offered to show 
that the St. Paul Fire & Marine Insurance Company is a corporation or that it is 
duly incorporated, or that it was and is authorized to transact business in the State 
of Texas; that no evidence of any kind or character was offered at the time default 
judgment was taken herein except that the policy of insurance was produced and 
exhibited in court, and it was shown that the property had been burned. 
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(8) Defendant shows that it is not and never has been a resident of Lubbock 
County, and that it never has had its domicile or office in said county. The prayer 
is that the judgment by default be set aside and a new trial granted, and for such 
other and further relief, general and special, legal and equitable, as the facts shown 
on the hearing of this motion shall authorize or require in law or in equity. 

The motion is verified by E. G. Senter, who states: 

“That he is one of the attorneys of record of the defendant above named, and 
that the matters and things set out in the foregoing motion for new trial are true 
within the knowledge ot affiant; that matters stated in paragraphs 5 and 7 hereof 
are charged upon credible information and belief therein.” 

No assignment of error was filed in the trial court, and the only assignment of 
error appearing in the brief is the motion for new trial, which is set out in full. 
Only one proposition is urged in the brief as follows: 

“It appearing from the allegations of the motion and the evidence introduced 
upon the hearing of the motion that appellant had in ample time employed an attorney 
to represent it in said cause, and that the failure to file an answer in the cause was 
due to an inadvertence and mistake, and to the absence of said attorney from his 
office, and that appellant had a meritorious defense, the trial court erred in over- 
ruling appellant’s motion to set aside the judgment.” 

No statement of facts, prepared and authenticated as required by the rules, ap- 
pears in the record. 

The motion for new trial was overruled. There is a bill of exception in the 
record taken to this action of the court, which recites in substance the fact that 
the default judgment was taken against appellant on the 18th day of August; that 
a formal motion for new trial was filed on the 19th day of August, and a first 
amended motion for new trial thereafter filed “seeking to excuse its failure to ap- 
pear and answer upon the date when said default judgment was taken, and seeking 
to set up a meritorious defense to plaintiffs’ cause of action.” The bill of excep- 
tion then contains the motion for new trial set out in full. After the copy of the 
motion the bill of exception proceeds as follows: 

“And be it further remembered that said motion came on for hearing before 
the court on the 9th day of September, A. D. 1926, and came the plaintiffs by their 
attorneys and came the defendant by its attorneys, and upon such hearing the fol- 
lowing evidence was introduced, to wit: True Strong, a witness for the defendant, 
upon said hearing testified as follows: ‘My name is True Strong. I am a member 
of the firm of Senter & Strong, formerly Senter, Strong & Young. I was a mem- 
ber of that.firm in July and August of that year. Mr. E. G. Senter is the member 
of our firm who has a contract with Cravens, Dargan & Co., general agents repre- 
senting St. Paul Fire & Marine Insurance Company, and all matters are sent direct 
to him from the general agents touching any legal matters in connection with the 
St. Paul Fire & Marine Insurance Company. He opens all of the mail received 
in the office and disburses it to the different parties to handle it, with instructions. 
At the time this citation is shown to have been received in the office, Mr. E. G. Senter 
had left on a trip for Decatur, Wichita Falls, and Dumas, where he appeared in 
cases in all three towns. He did not return until the 19th of August. He was 
gone two or three weeks, as I now recall. Most of the time I was out of town in 
Clarksville and Dublin. I returned about the Ist of August, as I now recall, and 
this citation was on my desk without any file or anything upon which answer could 
be made or any information or data on the loss. I gave it to the young man who 
was in our office at the time and asked him to secure the files from the general 
agents, and I left the office that day. I returned on the 18th and in turning through 
our docket sheets saw that there was no notations on there of any answer having 
been filed, and when we made an investigation to find our office copy of an answer, 
we found none, and I immediately wired Bledsoe & Crenshaw here to file a formal 
answer concerning the matter.’ ” ; Fj ; 

The bill of exception states that the amended motion for new trial was introduced 
in evidence. A copy of the plaintiffs’ original petition, and a copy of the citation con- 
taining the substance of the original petition, are incorporated as parts of the bills 
of exception. The bill further recites: 1 L 

“Be it further remembered that no other or further evidence was introduced 
upon the hearing of said cause other than that hereinabove set forth. Be it further 
remembered that thereupon the court, after hearing the evidence and the argument 
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of counsel, refused and overruled said motion for new trial, and refused to set said 
default judgment aside, to which action and ruling of the court the defendant then 
and there in open court excepted and here now presents this its bill of exception 
No. 1 and asks that the same be allowed, approved, and ordered filed as a part 
~ oe in this cause, which is accordingly done this the 11th day of September, 

The error, if any, complained of has not been presented to this court in such 
manner as to entitle the appellant's contention to consideration. District and county 
court rule No. 53 provides: 

“There shall be no bills of exception taken to the judgments of the court 
rendered upon those matters which at common law constitute the record proper in 
the case, as the citation, petition, answer and their supplements and amendments and 
motions for a new trial, or in arrest of judgment and final judgment.” 

[1] It is true that the record contains an order entered by the trial court over- 
ruling the motion for new trial, which recites that the appellant excepted and gave 
notice of appeal, but, as stated, there is no statement of facts in the record. The 
rule is established without dissent in this state that a bill of exception cannot supply 
a statement of facts, however full its recital of facts may be. Carolan v.- Jefferson, 
24 Tex. 230; Roundtree v. City of Galveston, 42 Tex. 612: Dull v. Drake, 68 Tex. 
205, 4 S. W. 364; Cates v. McClure, 27 Tex. Civ. App. 459, 66 S. W. 224; Colley 
v. Wood, 32 Tex. Civ. App. 306, 74 S. W. 602; Texas-Midland Ry. Co. v. O’Kelley 
(Tex. Civ. App.) 203 S. W. 152; Rhoades v. El Paso & S. W. Ry. (Tex. Civ. 
App.) 230 S. W. 481; Parrish v. Parrish (Tex. Civ. App.) 280 S. W. 901. 

“It is also a familiar rule that, in the absence of a statement of facts, every 
reasonable presumption will be indulged consistent with the pleadings to support the 
judgment.” Parrish vy. Parrish, supra. 

[2] In the absence of a statement of facts we must therefore presume that upon 
sufficient evidence the court found that the appellant and its attorney had been 
guilty of inexcusable negligence in failing to file its answer in time, and further 
found that the evidence did not show that appellant had a meritorious defense. 

[3,4] The rule is that in order to set aside a judgment by default two things 
must appear: First, that the defendant had a good excuse for not answering or 
making his defense on the trial; and, second, that he bas a meritorious defense. 
Lawther Grain Co. v. Winniford (Tex. Com. App.) 249 S. W. 195. The record 
fails to show that the appellant had a meritorious defense. If the facts stated in 
the verified motion can be considered as evidence, the court did not err in holding 
that no meritorious defense was shown. Briefly stated, the facts appearing in the 
motion upon this issue are that the appellees permitted an insurance policy previously 
issued covering this property to lapse on January 15, 1926; that the policy sued on 
was issued March 8, 1926, -and ten days thereafter, at 1 o’clock in the morning, the 
fire occurred. The motion then states that the defendant is advised and avers upon 
credible information that the officers of Yoakum county immediately after the fire 
discovered facts and circumstances which indicated that the insured building had 
been deliberately and willfully burned. The names of these officers are not given, 
nor are the facts which they discovered stated in the motion. Therefore, in so far 
as Mr. Senter is concerned, this conclusion is based upon hearsay, and no reason is 
stated why the officers were not introduced as witnesses nor their affidavits, stating 
the facts, were not attached to the motion. The motion further recites that since 
the fire the grand jury of Yoakum County have returned indictments against two 
persons, charging them with having willfully burned the property, but the names of 
these persons are not stated, nor was the court furnished even with copies of the 
indictments. We may reasonably infer, however, that neither Earnest nor his 
wife were the parties named in the indictments. The motion further states that 
defendant has not had time nor opportunity to make an investigation as to the cause 
of the fire, although it appears that the fire occurred more than five months before 
the amended motion was filed. It further appears that no investigation of the facts 
concerning the fire had been made by any one whose affidavit is attached to the 
petition. The most that can be said is that defendant suspects that either Earnest 
or his wife are in some way connected with the destruction of the property, and 
that no effort has been made to ascertain the facts upon which such suspicion is 
based. : , : 

The motion does not even charge directly that the appellees are responsible in 
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any way for the fire, but recites that if after a full and fair investigation of the 
facts it shall be disclosed that there is no reasonable ground for believing that plain- 
tiffs, or either of them, are responsible for the destruction of the property, then it 
is the desire of defendant to pay off and discharge the claim, and in his affidavit to 
the motion Senter states “that the matters stated in paragraphs 5 and 7 thereof are 
charged upon credible information and belief therein.’ That is the statement of a 
conclusion, and before the court could determine whether the information is credible 
and the belief is reasonable, the names of the parties who furnished the informa- 
tion, together with the facts stated by them, should at least be made a part of the 
motion, and the facts and circumstances should have been introduced in evidence 
upon the trial or stated in affidavits attached to the motion. 

In El Paso & Southwestern Ry. Co. v. Kelly (Tex. Civ. App.) 83 S. W. 855 
(Id. 99 Tex. 87, 87 S. W. 660), Judge Neill said: 

“The specific facts, as contradistinguished from conclusions, relied upon as a 
defense, must be stated in the motion, and their existence must be sworn to if the 
facts are within the personal knowledge of the defendant or his agent who makes 
the motion. If they are not within his personal knowledge, the name and residence 
of the witness by whom he expects to prove them must be stated, and, if practicable, 
the affidavit of the witness, setting out the very facts he will testify to, must ac- 
company the motion. An affidavit as to what someone else may have heard the 
witness relate as to the matters on controversy will not do. The affidavit to the 
facts must be made by the witness to them himself, if by the exercise of reasonable 
diligence such affidavit could be procured. It also must reasonably appear that 
proof of such facts will be made upon another trial, and that they reasonably con- 
stitute a defense to every theory [pleaded] upon which the judgment could have been 
rendered. * * * 

“Finally, motions of this character are addressed to the sound discretion of the 
trial court, and, unless the record in the particular case shows that there has been 
an abuse of the discretion, the judgment will not be disturbed on appeal. * * * 

“The affidavit to the motion is made by one of defendants’ counsel, and, as to 
the sixteenth paragraph, it is in these words: ‘That the statements contained in 
paragraph 16 he believes to be true; that, while the facts alleged in paragraph 16 
are not within his own personal knowledge, he has made full investigation, * * * 
and upon information received and upon belief, states that the facts recited in said 
paragraph are true.’ It is hardly necessary, in view of the principles stated, to say 
that this affidavit is wholly insufficient, for it is apparent that the afhant knows 
utterly nothing about the facts. Besides, as to some essential matters, the motion 
states conclusions, instead of the facts upon which conclusions should be based.” 

In the Lawther Grain Co. Case it is held that where an issue of fact as to 
negligence is raised, the trial court has the power to pass finally upon that issue, and 
that the judgment of the trial court should not be disturbed except upon a clear 
showing that it was erroneous. In our opinion no such abuse of the discretion of 
the trial court is shown as would justify this court in reversing the judgment in either 
particular. 

The statute (article 2009) requires that where a citation has been served at 
least ten days before the first day of the term to which it is returnable, exclusive 
of the day of service and return, the answer of the defendant shall be filed on or 
before the second day of the return term, and before the call of the appearance 
docket on said day, and (article 2154) that upon call of the appearance docket, or 
at any time after appearance day, the plaintiff may take judgment by default 
against any defendant who has been duly served with process, and who has not pre- 
viously filed an answer. The record shows that the plaintiff did not take judgment 
until the forenoon of the third day of the term, and that no answer was filed until 
the afternoon of that day. 

[5] We are further of the opinion that the assignment of error in this case 
is insufficient to require its consideration. R. S. art. 1844, provides that before 
the appellant takes the transcrip from the clerk’s office, he shall file with the clerk 
of the court below all assignments of error, distinctly specifying the grounds upon 
which he relies, and that where a motion for new trial has been filed, the assign- 
ments therein shall constitute the assignments of error, and need not be repeated 
by filing separate assignments of error, and, further, that all errors not distinctly 
specified are waived. 
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. [6,7] The motion for new trial is a part of the transcript, and, as hereinbefore 
shown, consists of eight different grounds. No further assignments of error than 
as appear in the motion were filed in the trial court. The appellant’s brief has as its 
“assignment of error” the motion for new trial set out in full. The sole proposition 
in the brief, hereinbefore set out, while in the form of a proposition, assigns the 
only error which appellant urges in this court, and it was not filed in the trial court. 
As this proposition is addressed only to that part of the motion relating to the 
question of diligence and the failure of appellant’s attorney to file an answer, there 
is an abandonment of all the other grounds set up in the motion. We are of the 
opinion that the other grounds cannot properly be considered as assignments of 
error here. While they state grounds upon which the appellant insists that the 
trial court erred in entering the judgment, and reasons why the judgment by default 
should be set aside, the error, if any, which should be urged in this court, is not 
the grounds themselves, but the action of the trial judge in overruling the motion 
based on such grounds. The grounds urged in the lower court may be meritorious, 
but unless the appellant insists in this court, by proper assignments and propositions 
based thereon, that the court erred in overruling them, the issues are not before us 
for review, and must be considered as abandoned unless they present fundamental 
error. St. L., S. F. & T. Ry. v. Carter (Tex. Civ. App.) 275 S. W. 224; Armstrong 
v. Elliott, 20 Tex. Civ. App. 41, 48 S. W. 605, 49 S. W. 635; E. F. Elmberg v. 
Dunlap Hdw. Co. (Tex. Civ. App.) 234 S. W. 700; McDaniel v. Turner (Tex. 
Civ. App.) 269 S. W. 496. We have carefully reviewed the record and are unable 
to find any fundamental error. 

[8] The appellant insists that the plaintiff’s petition is insufficient because it does 
not allege that defendant was duly incorporated in accordance with the laws of 
Texas, or any other state, and fails to allege that defendant is conducting a fire 
insurance agency in the State of Texas, or was transacting business in this state. 
This contention is not supported by the record. Appellant is alleged to be “a private 
corporation doing business in Lubbock County, Tex., insuring property against loss 
or damage by fire.” Houston Waterworks Co. v. Kennedy, 70 Tex. 233, 8 S. W. 
36; United Mutual Fire Ins. Co. v. Talley (Tex. Civ. App.) 211 S. W. 653. 

[9] The petition further alleges that J. E. Murfee, who resides in Lubbock 
County, Tex., is the local agent of the defendant upon whom service may be had. 
There was no proof offered bearing upon the issue of Murfee’s agency, nor was any 
such proof necessary. H., etc., Ry. Co. v. Burke, 55 Tex. 323, 331, 40 Am. Rep. 808. 

[10] The judgment recites that the court heard the evidence, and we must pre- 
sume that all the material facts necessary to sustain the judgment were proven. 
Order of Aztecs v. Noble (Tex. Civ. App.) 174 S. W. 623. 

[11-14] Since Murfee, as agent, was served in Lubbock County, as shown by 
the sheriff's return, it was not necessary that the copy of the plaintiff’s petition 
should be attached to the citation served upon him. Appellant further attacks the 
sufficiency of the citation because it does not command the defendant to appear and 
make answer to the petition at any point or city which is said in the citation to be 
situate in the State of Texas, and because there is no fact or statement in the 
body of the citation which declares that said suit is pending in the district court 
of Lubbock County. As against these criticisms we think the citation is good. 
Article 5, § 12, of the Constitution, provides that the style of all writs and process 
shall be, “The State of Texas.” The citation complies with this requirement, and 
commands the sheriff to summon the appellant, “a corporation, by serving J. E. 
Murfee, as agent for said corporation, if to be found in your county, to be and 
appear before the honorable district court of Lubbock County at the next regular 
term thereof, to be held at the courthouse in said county in the City of Lubbock,” 
etc. The substance of the petition is sufficiently set out in the body of the citation. 
It is signed by Louie F. Moore, clerk of the district court of Lubbock County, 
Tex., by Olive Fluke, deputy, and attested by the seal of the court. The courts take 
judicial notice that the city of Lubbock is the county seat of Lubbock County in the 
State of Texas, and the failure of the citation to state that the City of Lubbock, 
Lubbock Couny, is in the State of Texas, is immaterial. Hambet v. Davis, 89 
Tex. 256, 34 S. W. 439, 59 Am. St. Rep. 46; Carson v. Dalton, 59 Tex. 500. 

Even if the evidence bearing upon the issue of diligence had been properly pre- 
sented, by a statement of facts instead of a bill of exception, we would be com- 
pelled to hold that not only the allegations tending to show diligence, but that the 
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evidence offered in support of it, were both insufficient to require affirmative action 
by the trial court: Southwestern Surety Insurance Co. v. Gulf, Texas & W. Ry. 
(Tex. Civ. App.) 196 S. W. 276; Cook v. Steel, 42 Tex. 53; Keator v. Case (Tex. 
Civ. App.) 31 S. W. 1099. 
The judgment is therefore affirmed. 
On Motion for Rehearing. 


The motion for rehearing attacks the original opinion in so far as it holds that 
the error, if any, has not been properly presented either by the record or by appel- 
lant’s brief. While the affirmance was based primarily upon these defects, we did 
say in the original opinion that the appellant did not show in its motion for new 
trial that it had a meritorious defense, and that the motion was further insufficient 
in that it showed that there has been no diligence exercised in filing an answer in 
time to prevent a judgment by default. We did not enlarge upon this phase of the 
case, deeming it unnecessary, but in justice to appellant we think it proper to dis- 
cuss these questions in the light of the record. 

[15] The only proposition urged in appellant’s brief, unsupported by any assign- 
ment filed in the trial court or in this court, by its very language confesses that there 
has been such negligence and carelessness in the manner of filing an answer that 
the motion should have been overruled. The proposition asserts that because it ap- 
pears from the allegations of the motion and the evidence introduced upon the 
hearing of the motion that the failure to file an answer in the cause “was due to 
an inadvertence and mistake and to the absence of said attorney from his office” 
etc., that the court erred in overruling the motion to set aside the judgment. “In- 
advertence” means inattention; neglect. Unfortunately for appellant, this is too 
true and the record shows it. 


The citation was served July 21, 1926. The judgment by default was not 
rendered until August 18th, that being the third day of the return term. In his 
motion for new trial Mr. Senter says that this citation was recetved by appellant’s 
general agents, at Houston, about the 25th of July, and forwarded by them to him 
at Dallas; that he as the member of the firm of Senter, Strong & Young, was em- 
ployed by the general agents of appellant to give attention to that business; that he 
was not in the City of Dallas at the time the citation was received in the office of 
his firm, and did not return to his office until several days thereafter; that the cita- 
tion was misplaced in the office by a clerk therein, and was not brought to his atten- 
tion until after default judgment was rendered, because he was absent on the return 
day of the citation; that it was accidentally discovered by a clerk upon that day 
that it had been misplaced, and as soon as it was discovered a telegram was sent to 
attorneys at Lubbock, requesting them to file a formal answer. 


Upon the trial of the motion, Mr. True Strong, a member of Mr. Senter’s 
firm during July and August, 1926, testified that Mr. Senter was the member of his 
firm who represented the appellant insurance company, and that all matters were 
sent direct to him from the general agents; that Mr. Senter opened all the mail 
received in the office and disbursed it to the different parties to handle it with 
instructions. He further testified that at the time the citation was received, Mr. 
Sener was in Decautur, Wichita Falls, and Dumas, appearing in cases in all three 
towns, and he did not return until about the 19th day of August but was gone some 
three or four weeks, and that during most of that time he, Mr. Strong, was out 
of the office in Clarksville and Dublin; however, he further testified that he re- 
turned about the Ist of August and that the citation was on his desk without any 
file or any information or data on the loss from which answer could be made. 

[16] If Mr. Senter was the member of the firm who opened the mail and dis- 
tributed the business among the other members, then how is it that the citation was 
found on Mr. Strong’s desk on August Ist? If the clerk had lost it and mis- 
placed it upon its arrival, as Mr. Senter states, and it was not called to his attention 
until default day, who opened the mail and placed the citation on Mr. Strong’s desk 
on August Ist? Mr. Strong states that he returned to -his office on the 18th of 
August, and on turning through the firm’s docket sheets saw there was no notation 
on thereof an answer having been filed. How does it happen that the case was 
docketed if the citation had never been seen by any one until Mr. Senter returned 
on the 18th? Mr. Strong further says, “When we made an investigation to find our 
office copy of an answer, we found none, and I immediately wired Bledsoe & Cren- 
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shaw to file a formal answer.” If this business was the personal and special busi- 
ness of Mr. Senter, and he alone was employed by the general agents to look after 
it, how does it happen that Mr. Strong is attending to it? If Mr. Strong was 
authorized on the 18th to wire attorneys at Lubbock to file a formal answer, why 
could he not have sent the wire on August Ist? Or, better still, why could not a 
formal answer have been prepared on August Ist and mailed to the district clerk 
at Lubbock? If Mr. Strong found the citation lying on his desk on August Ist, 
then Mr. Senter is mistaken in saying that it came to his office during his absence 
and was misplaced by some clerk in his office. He charges that it was the clerk 
in the office who failed to bring the matter of the citation to his attention until 
after default judgment was rendered. By every principle of law and equity the 
negligence of Mr. Senter’s clerk is Mr. Senter’s negligence. 

[17] If it be admitted that Mr. Senter’s absence from his office ror three or 
four weeks, during which time the citation reached his office, excuses him for fail- 
ing to file an answer or wiring local counsel at Lubbock to file ari answer, it does 
not excuse the general agents, nor the other members of Mr. Senter’s firm, for their 
failure to file a formal answer. A general demurrer and a general denial filed 
before appearance day would have prevented a judgment by default, so we sustain 
that part of the proposition which says the failure to file an answer was due to 
inadvertence; and we must presume that the trial court arrived at the same con- 
clusion. 

The proposition further states that it was due to mistake, but we are not in- 
formed as to whose mistake resulted in the judgment by default. Whether the 
mistake is attributable to the general agents, Mr. Senter, Mr. Strong, or the clerk 
in their office, it certainly is not chargeable to the appellee in this case. What was 
the mistake? The record fails to show. There was the citation commanding the 
appellant to answer on the 18th of August. They knew that unless some answer was 
filed on or before appearance day a judgment by default would probably result. 
While we think the proposition is true in so far as it says the failure to file the 
answer was the result of inadvertence and negligence, there is not a syllable in 
the record that shows that it was due to any mistake by any one which is chargeable 
to the appellees. 

[18,19] The failure of appellant’s counsel under all the circumstances to wire 
local attorneys at Lubbock until the afternoon of the day following appearance day 
to file a formal answer shows utter lack of diligence. Appellate courts treat with 
great deference the action of trial courts on motions for new trial (Cotulla State 
Bank v. Herron [Tex. Civ. App.] 202 S. W. 797), because that is a matter largely 
within the discretion of the lower court, and every reasonable presumption must be 
indulged in support of the ruling on such motions (McCaskey v. McCall [Tex. Civ. 
App.] 226 S. W. 432). As said by Judge Wheeler in Albes v. Donley, 8 Tex. 331: 

“In revising the judgment of the district court, refusing a new trial, it has been 
the uniform practice of this court, not to reverse the judgment, unless it clearly 
appears that the party applying has brought his application within those rules which 
entitle him to a new trial, as a matter of law. The inquiry has been, not whether, 
upon the evidence in the record, it apparently might have been proper to grant the 
application in the particular case; but, whether the refusal of it has involved the 
violation of a clear legal right, or a manifest abuse of judicial discretion.” 

[20] Nothing is clearer than that no legal right of the appellant was violated 
by the action of the trial court in waiting until the morning of the day following 
appearance day to render the judgment by default. Mr. Senter’s affidavit would 
make the clerk in his office his scapegoat, but Mr. Strong’s testimony upon the hear- 
ing exculpates the clerk, who, presumably, during the protracted absence of Mr. 
Senter, had opened the letter from the general agents to the latter, and had laid the 
citation on Mr. Strong’s desk on or before August Ist, where Mr. Strong found it 
17 days prior to the rendition of the judgment. Upon this question the clerk has 
not yet been heard from. The mistake, if any, according to Mr. Senter’s affidavit, is 
that of the appellant company in having general agents who had employed only one 
busy member of a law firm, who had, in turn, employed a careless clerk, or in em- 
ploying only one such member of the firm whose business kept him for three or 
four weeks at a time away from his office when his services were badly needed. 
None of these mistakes, if they can be properly so termed, are chargeable to appellee. 





Fire] St. Paul Fire & Marine Ins. Co. v. Earnest 511 


This is not a cause where a judgment has been rendered after answer filed, and dur- 
ing the unavoidable or excusable absence of a defendant’s counsel, nor is it a case 
where the judgment is a result of any fraud or misleading conduct of defendants 
or their counsel, or because of any mistake of any officer ot the court. It is simply 
a case where a defendant, though properly served with citation nearly a month prior 
to appearance day, has failed to file an answer in time to prevent judgment by default. 
One reason for such failure is stated by its counsel to be inadvertence. Another 
reason is mistake. Exactly whose inadvertence or mistake is not made clear by the 
record. In the absence of a showing that appellees are in some manner responsible, 
appellant shows no ground for a new trial. Southwestern Surety Ina Co. v. Gulf, 
T. & W. Ry. (Tex. Civ. App.) 196 S. W. 276; Western Union Tel. Co. v. Skinner, 
60 Tex. Civ. App. 477, 128 S. W. 715; Shipp v. Anderson (Tex. Civ. App.) 173 
S. W. 598; Commonwealth B. & C. Co. v. Stearns (Tex. Civ. App.) 182 S. W. 
1197; Freeman v. Neyland, 23 Tex. 530. Mistakes of one’s counsel, unaccompanied 
with fraud, accident, or improper conduct of the opposite side, unmixed with fraud 
or negligence on his part, is not ground for setting aside a judgment by default. M., 
K. & T. Ry. v. Davidson, 25 Tex. Civ. App. 134, 60 S. W. 278; Scrivner v. Malone, 
30 Tex. 773; Foster v. Martin, 20 Tex. 118; Tarrant County v. Lively, 25 Tex. 
Supp. 403; Union Central Life Insurance Co. v. Lipscombe (Tex. Civ. App.) 27 
S. W. 307; Merrill v. Roberts, 78 Tex. 28, 14 S. W. 254; Harn v. Phelps,.65 Tex. 
597; Vardeman v. Edwards, 21 Tex. 737; Burnley vy. Rice, 21 Tex. 171; Cromer v. 
Sgitcovich, 28 Tex. Civ. App. 193, 66 S. W. 882; Wilson v. Smith, 17 Tex. Civ. 
App. 188, 43 S. W. 1086; Martin v. Clements (Tex. Civ. App.) 193 s. W. 437: 
Power v. Gillispie, 27 Tex. 370; Western Lmb. Co. v. Chicago, R. I. & G. (Tex. 
Civ. App.) 180 S. W. 644; Wheat v. Ward County Water Imp. Dist. No. 2 (Tex. 
Civ. App.) 217 S. W. 713; Schultz v. Burk (Tex. Civ. App.) 227 S. W. 700; 
Flanagan v. Holbrook (Tex. Civ. App.) 60 S. W. 321; Texas Fire Ins Co. v. 
Berry, 33 Tex. Civ. App. 228, 76 S. W. 219. 

We held in the original opinion that the appellant’s attempt to show that it had 
a meritorious defense was wholly insufficient. We have again reviewed the motion 
and the record, and are convinced that the court, even as to this feature of the motion, 
did not err in overruling it. 

Paragraph 5 of the motion relates to this feature of the case, and it is vaguely 
intimated that the appellees may possibly have been in some way connected with 
the destruction of the building, but the averments are not direct and positive that 
either Mr. Senter of his client really believes in the merit of such a defense. It 
is stated in paragraph 5: 

“That this defendant is without knowledge which would authorize it to make 
the charge that the plaintiffs are chargeable with the destruction of said property; 
* * * that a full, fair and impartial investigation should be made of such reports; 
that defendant has not had time nor an opportunity to make such investigation; 
that it does not desire to do injustice to the plaintiffs, or either of them, but merely 
seeks an opportunity to ascertain the facts and present the case in court if there 
are facts and circumstances which tend to show the plaintiffs, or either of them are 
responsible for the destruction of said property.” 

In paragraph 5, the motion recites: 

“Defendants show that if a full and fair investigation of the facts is made, 
it shall be disclosed that there is no reasonable ground for believing that plaintiffs, 
or either of them, are responsible for the destruction of the property, then it is the 
desire of this defendant to pay off and discharge the amount of the claim as asserted 
by the plaintiffs in their petition herein.” 

[21] The record shows that the building burned more than 4% months prior to 
the filing of the motion, and the failure of the appellant to make the investigation 
of the facts incident to the destruction of the building shows such negligence and 
want of diligence as authorized the trial court to overrule the motion on that 
ground. Of course, if appellees, or either of them, burned the building or had it 
done, that would be a complete defense, but there is no averment in the motion that 
they did, and Mr. Senter does not swear that he believes that they did, nor does he 
allege or swear that he had credible information with regard to it. The extent of 
his allegation is “that the defendant” (not the affiant Mr. Senter) “is advised (with- 
out naming the party imparting the information), and (Mr. Senter) “avers upon 
credible information” (without giving the name of the informant), “that the officers 
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of Yoakum County, Tex.” (without naming any of them), “immediately after the 
fire discovered facts and circumstances” (without stating what facts or circum- 
stances they discovered), “which indicated that the building was willfully and de- 
liberately burned.” None of these officers testified upon the hearing of the motion, 
nor did the appellant attach to its motion the affidavit of any Yoakum county officer, 
credible or incredible, which showed any facts tending to support the theory, nor 
does the motion state any reason why the officers, or their affidavits, were not pro- 
duced. The credibility of the officers who furnished the appellant the information 
was a question for the trial court to determine and not Mr. Senter. The probative 
force of the facts and circumstances which it is alleged said officers possessed as 
tending to show that the building was willfully and deliberately burned, and that 
appellees were connected with it, was likewise a matter for the court, and since ap- 
pellant did not see fit to enlighten the trial court upon these essential matters, the 
motion was properly overruled upon that ground. Hodges v. Ross, 6 Tex. Civ. App. 
437, 25 S. W. 975; Neal Com. Co. v. Golston (Tex. Civ. App.) 197 S. W. 1124. 

[22-25] It is stated that two parties had been indicted for the destruction of 
the building, but we may reasonably infer from the motion that neither of the 
appellees had been indicted, nor does the motion name the parties charged, or by 
attaching copies of the indictments show who they were, nor does it state any fact 
from which the court might have inferred that in burning the building the culprits 
acted for the appellees. It is clear that the appellant had ample time by the exercise 
of any sort of diligence to secure this information for the information of the 
trial court, and because it failed to do so, we must presume that the charge was 
not sincerely made. The idea advanced in the motion that the appellees were con- 
nected with the destruction of the building is purely a supposition and a conclusion 
based upon presumptions and information imparted by unknown parties whom the 
motion declares to be credible. Specific facts rather than conclusions must be stated. 
If the facts are not within the personal knowledge of the affiant, the names and resi- 
dences of the witnesses by whom he expects to prove them should be set out, and, 
if practicable, the affidavits of the witnesses, setting out the facts to which they will 
testify, should accompany the motion or good reason shown why such affidavits 
could not be procured. It must also reasonably appear that the proof of these facts 
will be made upon another trial, and it should reasonably appear that they are true, 
and that the affiant believes them to be true. None of these essential prerequisites 
to the granting of the motion appear therein. 

[26, 27] Mr. Senter’s verification of the motion is insufficient, in that the affidavit 
with reference to that portion of the motion setting up the defense of arson recites: 

“The matters stated in paragraph 5 * * * are charged on credible information and 
belief therein.” El Paso & S. W. Ry. v. Kelly (Tex. Civ. App.) 83 S. W. 855; 
Calyon v. State, 76 Tex. Cr. R. 83, 174 S. W. 591; Cunningham v. Gaines (Tex. 
Civ. App.) 176 S. W. 148; Scranton v. Tilley, 16 Tex. 183; Ginners’ Mut. Underw. 
v. Wiley (Tex. Civ. App.) 147 S. W. 631; Abiline, Ind. T. & T. Co. v. S. W. T. 
& T. Co. (Tex. Civ. App.) 185 S. W. 356. “a 

An affidavit is wholly defective unless perjury can be assigned upon it if untrue. 
Willis v. Lyman, 22 Tex. 268; Mays v. Lewis, 4 Tex. 38; Cook v. De la Garza, 
13 Tex. 431; St. L. B. & M. Ry. Co. v. Dallas Cooperage & Woodenware Co. (Tex. 
Civ. App.) 268 S. W. 769. i 

What we have hereinbefore said is in deference to appellant’s insistence that 
his appeal should be considered on its merits, meaning, we presume, that the merits 
of the motion, in so far as it states grounds for a new trial, should be considered. 
We did consider it and passed upon the various grounds in the original opinion, 
but have entered into the additional discussion to make our holding clearer. 

In the motion for rehearing appellant insists that this court has “inadvertently 
fallen into error” in holding that the error of the court in overruling the motion for 
new trial is not properly presented by a bill of exception. It may be possible that we 
have fallen into error, but it was not done inadvertently. If we fell in at all it was 
after a very careful and painstaking investigation of all the authorities at hand. In 
view of the fact that nearly all of the motion for rehearing is concentrated upon 
that question, we will briefly discuss it further. ba. 

That there is some confusion and want of harmony among the decisions upon 
the question whether the facts proven upon the hearing of a motion for a new trial 
should be preserved and presented to the appellate court in a bill of exception, or 
by a properly prepared and authenticated statement of facts, must be admitted, but 
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the cases cited in the original opinion sustain our holding, and not one of the cases 
cited by the appellant in its motion for rehearing is in point. Our reason for holding 
that the evidence should be presented by a statement of facts rather than by bill of 
exceptions is clearly stated in some early cases in Texas, as follows: 

In Carolan v. Jefferson, 24 Tex. 229, Judge Roberts said: 

“The bill of exceptions assumes to state all the facts; but being only a bill of 
exceptions, the parties were not required to agree to it in the first instance, and the 
appellee was not bound to see that the facts were stated, except so far as might 
be necessary to present the objection to the evidence; and indeed he had no control 
over it.” 

In the case of Madden v. Shapard, 3 Tex. 50, Judge Wheeler, in passing upon 
the sufficiency of a motion for a new trial, said: 

“And, for the same reason, when the question is brought up for revision here, 
the record ought to be accompanied by a statement of facts; otherwise, we may 
have no means of determining upon the propriety of the application. In the case 
before us, there is no statement of facts.” 

In the case of Dull v. Drake, 68 Tex. 205, 4 S. W. 364, Judge Willie said: 

“In this case it is attempted to make the bill of exceptions serve the purpose of 
a statement of facts by incorporating into it evidence admitted upon the trial, and 
by this method to show the importance of the rejected testimony: We know of 
no authority for bringing to the knowledge of this court the facts proved upon 
a trial of the cause through the medium of a bill of exceptions. Such a bill brings 
to our attention rejected testimony, or such as has been admitted over objection; 
but such as was introduced without complaint, and formed part of the case made 
before the court or jury, must find its place in the statement of facts; otherwise 
it will not be noticed.” 

[28, 29] These decisions draw a clear distinction between the offices of the 
two proceedings. While the statute, article 2237, subd. 6, provides that the judge 
shall submit a bill of exception to the adverse party, or his counsel, if in attendance 
on the court, and if found to be correct, he shall sign and file it, we think that 
article applies to proceedings during the trial of the case. The final judgment 
was rendered in this case on August 18th, while the bill of exceptions was not signed 
by the trial judge until the 11th day of September thereafter. It does not appear 
that it was ever presented to opposing counsel or approved by them, and indeed its 
validity as a bill of exception does not necessarily depend upon the approval of 
opposing counsel; for the court may approve and order it filed even over the objection 
of opposing counsel. 

This part of the statute is not mandatory, and it is held that even if an appeal 
is perfected the trial judge has the right, upon motion made for that purpose, to amend 
the bill of exception so as to make it conform to the facts or he may strike it from 
the record. Davis v. Wichita State Bank & Trust Co. (Tex. Civ. App.) 286 S. W. 
585. The trial court would certainly have no such authority in dealing with the state- 
ment of facts. 

We think that the preservation of the evidence in the lower court and its pre- 
sentation in the appellate court through the medium of a statement of facts agreed 
to by the parties or their counsel and approved by the trial judge is a safer and 
better method than by bringing it up in a bill of exception which is not required to 
be signed by opposing counsel, and which may be admitted or even stricken by the 
trial judge after appeal. Therefore we adhere to our former ruling and overrule the 
motion for rehearing. 


CITIZENS’ INS. CO. OF MISSOURI v. SCHOFIELD. (No. 941—4737.) 
Commission of Appeals of Texas, Section A. April 27, 1927. 
293 Southwestern Reporter 802. 

INSURANCE—WHERE INSURED WAS TO PAY EXPENSES OF IN- 

VESTIGATING CLAIM IF LOSS WAS LESS THAN 5 PER CENT., 

JUDGMENT AGAINST HIM FOR EXPENSES WOULD PRECLUDE 

RECOVERY ON POLICY, AND PRAYER TO CANCEL CLAIM WAS 

UNNECESSARY. 

Where, under a contract for hail insurance, the insured was to pay the expenses 
of investigating a claim if the loss was found to be less than 5 per cent. of the 
total amount of insurance, judgment against the insured for expenses would estop 
him from thereafter successfully maintaining an action for loss, and hence, where 
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plaintiff brought action for such expenses, prayer for judgment canceling claim 
was unnecessary. 


(For other cases see Insurance, Dec. Dig., § 573.) 

Certified Questions from Court of Civil Appeals of Second Supreme Judicial 
District. 

Suit by the Citizens’ Insurance Company of Missouri against A. F. Schofield. 
Judgment for plaintiff, after sustaining defendant’s exception to a portion of plain- 
tiff's pleadings. Plaintiff appeals on ground that trial court gave it insufficient 
relief. On certified questions from Court of Civil Appeals. Question answered. 

Mayer, Rowe & Brown, of Fort Worth, for appellant. 

J. C. Smith, of Fort Worth, for appellee. 

Certified Question. 

BisHop, J. The Cout of Civil Appeals for the Second District submits certi- 
fied questions under statement as follows: 

“On June 6, 1925, Dr. A. F. Schofield, in payment of a policy of insurance 
for damage by hail on his 100-acre farm in Terry county, said insurance not to 
exceed $10 an acre, executed to the agents of the Citizen’s Insurance Company of 
Missouri to wit, K. T. Martin & Co. (said K. T. Martin, & Co. consisting at said 
time of K. T. Martin), his certain promissory note in writing as follows: 
“$140.00 No. 2299. 
“‘Brownfield, State of Texas, June 6, 1925. 

““On or before the Ist day of October, 1925, for value received, I promise to 
pay to K. T. Martin & Co., or order, the sum of one hundred forty and no/100 
dollars, with interest at 10 per cent. per annum from date. Payable at Brownfield 
State Bank, State of Texas. This note is given as premium for hail insurance on 
my crop of 100 acres of cotton now growing on my farm, sec. 117, blk. D-11, 


Abst. ———, in the county of Terry, state of Texas, better described as follows: 
On north field, about 11 mi. southwest of Brownfield, Tex. 


“*(Give name of farm, distance and direction from assureds’ post office.) 

To secure the payment of the above debt, I, or we, do hereby mortgage 
and convey to the said payee or their assigns, the crop above described, and, if the 
note is not paid when due, or if any attempt shall be made to sell or remove the 
said crop or any part thereof before the full payment of this note (permission, 
however, to sell not to exceed 25 per cent. of above-described crop for the purpose 
of paying this note and harvesting expenses), said debt shall at once become due 
and payable without notice, and the legal holder thereof shall be entitled to the 
immediate possession of said crop; this mortgage to be void in case of full com- 
pliance with all terms and conditions hereof; otherwise to remain in full force 
and effect, if this note is not paid at maturity, and is sued on or placed in the 
hands of an attorney for collection, I hereby agree to pay a reasonable attorney’s 
fee, and, if not paid at maturity, then this note shall become due and payable at 
Fort Worth, Tarrant county, Tex. In the event of loss under my policy of insur- 
ance for which this note is given in payment of premium, this note shall be 


deducted from the amount due me for hail loss. Payment of this note on or before 
maturity date waives all interest on same. * * * 


5 . “*A. F. Schofield.’ 
“It will be noted that the note is payable at the Brown eld State Bank, Brown- 


field, Tex., but, if not paid at maturity it is made payable at Fort Worth, Tarrant 
county, Tex. It will be further noted that the note provides that: 

“‘In the event of loss under my policy of insurance for which this note is 
given in payment of premium, this note shall at once become. due and payable and 
the amount thereof shall be deducted from the amount due me for hail loss.’ ” 

“K. T. Martin & Co., or K. T. Martin, transferred the note to the Citizens’ 
Insurance Company. On or about September 10, 1925, Dr. Schofield, appellee here, 
suffered a loss by hail of a part of his cotton crop. The policy provided that, if 
the loss or damage by hail to any crop described in the policy was less than 5 per 
cent. of the total amount of insurance against loss or damage by hail applied to the 
particular crop so damaged, then the insured should pay all of the expenses of 
investigating the said claim. i 

“Plaintiff, Citizens’ Insurance Company, brought suit on the note in the district 
court of Tarrant county, and, for jurisdictional allegation, alleged that the reason- 
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able value of the crop insured, and against which a chattel mortgage was reserved 
to secure the payment of the note was $1,000. ; 

“Plaintiff further alleged that defendant, Schofield, ‘was fraudulently asserting 
a claim of $400 against your plaintiff, arising in connection with said note, by 
claiming that hertofore, to wit, on the 10th day of September, 1925, he suffered a 
loss by hail to his said growing crop of cotton above referred to, and insured by 
your plaintiff, and on or about said time gave written notice of such loss, by ‘mail, 
to your plaintiff’s agent, K. T. Martin & Co. of Fort Worth, Tex.; but that, in 
truth and in fact, the said defendant has suffered no such loss or damage as claimed 
by him and which constitutes a liability of any kind against your plaintiff under 
the terms of the policy of hail insurance issued by your plaintiff to the defendant, 
and in consideration of which the note sued upon herein was given to cover the 
premium for such insurance policy. But that, notwithstanding said facts and the 
condition of the defendant’s cotton crop so insured, the defendant, as aforesaid, 
filed such claim with your plaintiff by giving a notice to its agent above named 
of such loss, and that, acting by and through your plaintiff's said agent, your plain- 
tiff thereupon, and in the belief that said notice had been given in good faith, sent 
three disinterested parties and your plaintiff's adjuster to inspect the defendant’s 
said crops and to estimate and adjust the loss, if any, thereon; and that, as a result 
of such inspection, the said three disinterested parties found that two acres of 
the defendant’s cotton crop had been damaged 100 per cent., and that 5 acres thereof 
had been damaged 10 per cent., and that 93 acres thereof had not been damaged at 
all, from the hail and hailstorm by and through which the defendant claims to 
have sustained his injuries; that, under the terms of the policy of insurance issued 
to the defendant by your plaintiff, he was insured against loss by hail not to 
exceed $10 per acre, and in the total sum of $1,000, and your plaintiff here alleges 
that the total damage sustained by the defendant because of said hail storm was 
and is the sum of $25. * * * And in this connection your plaintiff would show 
the court that the defendant’s loss under his said policy was and is a sum less than 
5 per cent. of the total amount of insurance issued by your plaintiff and covering 
the defendant’s said crops, to wit, the sum of $25, and that, by reason of the con- 
tract of insurance had between your plaintiff and the defendant, the defendant is 
liable to pay your plaintiff all the expenses incurred by your plaintiff in investigat- 
ing his said claim, and that your plaintiff has incurred, become obligated to pay, and 
has paid, the sum of $44 expenses incurred in inspecting and appraising and at- 
tempting to adjust the defendant’s loss, which sum was and is reasonable and 
necessary.’ 

“The defendant pleaded that the application made by defendant contained the 
following : 

“‘T am aware that, according to the policy under which I am making claim 
that if, for any reason the company is not liable for loss, or if the loss does not 
exceed 5 per cent. of the face amount of my policy, then I am liable for the 
expense incurred by the company for investigating said claim, and I agree to pay to 
said company, on demand all such expenses.’ , 

“Plaintiff prayed that it have judgment for the amount 


L of the note, with 
interest and reasonable attorneys’ fees, and for the $44 claimed to have been ex- 


pended in inspecting and appraising the damage done to defendant’s crop, and 
that the defendant’s claim of $400 be canceled and held for naught. 
“Defendant filed, on February 18, 1925, what he styled his ‘original plea to the 


jurisdiction of the court, and his answer.’ After setting out certain provisions of 
the policy of insurance, he alleged that while said policy was in full force and 
effect his 100-acre cotton crop was visited by a terrific hailstorm which destroved 
completely 30 acres thereof, and that the remaining 70 acres were damaged to the 
amount of 80 per cent. of their value; that the reasonable and fair value of the 
portion of the crop so destroyed was $1,000; that, under the terms of said insurance 
policy, the plaintiff had 60 days from the date of the loss in which to settle with 
defendant, and during said 60 days defendant could not sue the plaintiff on said 
policy He further pleaded that, ‘on account of defendant’s loss prior to the time of 
the date of said note coming due, and on account of the liability of the plaintiff to the 
defendant accruing on said insurance policy, said note should have been canceled and 
returned to defendant by plaintiff and the amount thereof deducted from the amount 


owing defendant from plaintiff, which should have been done prior to the institu- 
tion of this suit.’ 





516 The Insurance Law Journal, Vol. 69 [Sept., 1927 


“He further pleaded that plaintiff, ‘in order to obtain a fictitious jurisdiction 
of the subject-matter of this suit and of the person of this defendant, and thereby 
deny him the rights of trial in the jurisdiction of the court given him by the con- 
stitution and laws of this state, said plaintiff instituted this suit 18 days before 
the defendant could have filed suit on the policy by the terms thereof; and, further, 
in order to bolster up their said claim as a pretense of jurisdiction, said plaintiff 
falsely alleges that there is and was no liability on said policy, when in truth and 
in fact at the time of making said allegations they were known by plaintiff to be 
false, and were only made for the purpose of obtaining jurisdiction of this case 
in a foreign court.’ 

“The defendant further pleaded that, after the expiration of the limit of 60 
days, he had filed suit against the plaintiff in the district court of the One Hundred 
Sixth judicial district, in and for Terry county. He further alleged that the cause 
of action, if any, the plaintiff had against him, was recovery on the note for $140, 
together with $44, alleged expenses incurred in the inspection, appraisal, and arbi- 
tration of the items of damage to the cotton crop of defendant, and that the total 
of said items was not within the jurisdiction of the district court. Defendant prayed 
that, by reason of his pleas, the trial court take no further jurisdiction over the 
cause of action. He further pleaded, without waiving his plea to the jurisdiction 
of the court, and entered a general denial. 

“On December 21, 1925, the defendant filed what he called his ‘supplemental 
plea to jurisdiction’ of the trial court. After pleading that the district court did 
not have jurisdiction of the amount sued for, and that plaintiff’s allegation that 
the cotton crop was of the value of $1,000 had been made for the fraudulent purpose 
of obtaining jurisdiction of the cause, in effect this supplemental plea to the juris- 
diction covered the same grounds as the original plea. Without waiving any of 
his pleas to the jurisdiction of the court, defendant excepted generally to plaintiff's 
petition and cause of action, and specially excepted to the item of $44 sought to 
be receovered by plaintiff, alleged to have been incurred in inspecting and apprais- 
ing and attempting to adjust the defendant’s loss, because the same was not item- 
ized, and it was not shown for what or to whom the said sum of money was paid, 
and then he entered his general denial. This petition was verified. 

“On the same day to wit, December 21, 1925, the plaintiff filed what was styled 
‘plaintiffs replication to defendant’s plea to jurisdiction. In this pleading was 
contained a number of special exceptions to defendant’s pleading, and a general de- 
nial to defendant’s cross-action. On the same day, and after, apparently, the filing 
of the other pleas by defendant and plaintiff, the defendant filed his so-called 
‘defendant's exception to plaintiff's cause of action,’ which, omitting formal parts, 
is as follows: 

““Now comes the defendant, A. F. Schofield, for answer and replication, to 
plaintiffs answer and replication to defendant’s pleas to jurisdiction of this court 
and answer, and for such answer and replication and specially excepts to paragraph 
3, in plaintiff’s original petition and paragraph 1 in plaintiff’s replication, for the 
reason that, at the time plaintiff filed the suit, no such claim had been asserted in the 
courts against plaintiff, and none could have been asserted, as the 60 days from and 
after the alleged injuries to defendant had not expired, and, by the terms of said 
policy, no suit could have been instituted by the defendant against the plaintiff 
after the suit was filed herein by the plaintiff and said claim of defendant was not 
then a subject of litigation. 


“Whereas, defendant prays that his said exception to said claim and the can- 
cellation thereof be sustained.’ 

“On December 22, 1925, the trial court overruled the defendant’s plea to the 
jurisdiction of the court, and overruled the defendant’s general demurrer. The court 
also overruled the plaintiff’s demurrer to the defendant’s plea to the jurisdiction of 


the court. Then the defendant, upon application in open court was permitted to 
withdraw his cross-action, so called. 


“The judgment contains this recitation: 

“Thereupon came on to be heard the exception of the defendant, addressed 
to paragraph 3 of the plaintiff’s original petition and to the cause of action asserted 
therein, in which the plaintiff seeks to cancel and avoid, for alleged fraud, a claim 
urged by the defendant against the plaintiff in the sum of $400, and to recover $44 
expenses incurred relative thereto. And the court, after hearing and considering 
such exceptions, is of the opinion that the same should be and it is hereby sustained, 
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to which action of the court in considering the defendant's special exception to its 
said cause of action, and in thereby dismissing the same from this suit, the plaintiff 
then and there excepted.’ 


“The court then rendered judgment for plaintiff on the promissory note sued 
on, in the sum of $147,58, principal and interest, and the further sum of $35, which 
the court found to be a reasonable attorney’s fee. The chattel mortgage lien on 
the defendant’s crop of cotton was ordered foreclosed. From this judgment the 
plaintiff has appealed, on the ground that the trial court gave it insufficient relief. 

“In the consideration of two of the question involved in this case, the members 
of this court are not entirely agreed as to how they should be determined. In the 
first place, it is urged by appellant that, in view of the fact that defendant had 
pleaded a general denial in his answer filed on November 19th to plaintiff's original 
petition, in which plaintiff had prayed for a cancellation of the $400 claim, and had 
prayed for a recovery of $44 expenses, that his exception thereto for cancellation of 
defendant’s claim for $400, filed December 21st, was not made in due order of plead- 
ing, nor was the exception in due order of pleading to plaintiff's first paragraph of 
its replication to defendant’s plea to the jurisdiction.” 


As shown by the transcript which accompanies the certificate, the plaintiff in 
its petition also alleged that the insurance contract provided that the insurer should 
not be liable for loss or damage, unless such loss or damage should equal 5 per 
cent. or more of the total amount of insurance. , 

The controlling question propounded is whether the trial court erred in sus- 
taining the exception to plaintiff’s claim for expenses incurred by it in investigating 
defendant’s claim of loss under the insurance contract. 


{1, 2] The purpose of plaintiff’s suit was to recover on the note executed in 
consideration of the policy protecting defendant against loss, and also for its ex- 
penses incurred in investigating the claim of loss. Both of these items, for which 
recovery is sought, were directly connected with the contract of insurance. If al- 
legations of fact contained in the petition are true, defendant had agreed to pay 
both the note and the expenses. The allegation that the claim for loss made by the 


defendant was fraudulently made was not necessary to a recovery of the expenses 
incurred. The allegation that the loss sustained was less than 5 per cent. of the 
amount of insurance tendered in issue a fact which would determine the defendant’s 
right to recover on his claim for loss, and a recovery of any amount for expenses 
incurred would estop the defendant from thereafter successfully maintaining an 


action for loss. For this reason, plaintiff's prayer for judgment canceling the claim 
was immaterial. A judgment in plaintiffs’ favor for expenses would necessarily 
have the effect to cancel defendant’s claim, regardless of whether the judgment 
expressly so decreed. The special exception sustained by the trial court was in 
its nature a general demurrer to that part of plaintiff's cause of action which 
sought recovery for the expenses incurred. Under our system of pleading, it is 
well settled that the two items upon which recovery is here sought may constitute 


a single cause of action, and that recovery may be had in the same suit. Milliken 
v. Callahan Co., 69 Tex., 209, 6 S. W. 681. 


The trial court erred in sustaining the exception, and we recommend that this 
question be so answered. 


Cureton, C. J. The opinion of the Commission of Appeals answering certified 
questions is adopted and ordered certified to the Court of Civil Appeals. 


PHCENIX INS. CO. v. THOMAS er at. (No. 5878.) 
Supreme Court of Appeals of West Virginia. May 3, 1927. 
Rehearing Denied June 2, 1927. 
138 Southeastern Reporter 381. 
(Syllabus by the Court) 
EVIDENCE—JUDICIAL COGNIZANCE WILL BE TAKEN UF UNI- 
FORM CUSTOM OF INSURANCE COMPANIES TO CANCEL POLI- 
CIES THROUGH LOCAL AGENTS. 
_ Judicial cognizance will be taken of the uniform custom of insurance compa- 
nies to effect the cancellation of policies through their local agents. 


(For other cases see Evidence, Dec. Dig., § 21.) 
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INSURANCE—COMMISSION TO LOCAL INSURANCE AGENCY CON- 
FERS ON IT GENERAL AS WELL AS CERTAIN SPECIFIC AUTHOR- 
ITY; FAILURE TO MENTION CANCELLATIONS SPECIFICALLY IN 
POWERS CONFERRED ON LOCAL INSURANCE AGENCY BY COM- 
MISSION DOES NOT ABSOLVE AGENCY FROM CANCELLING POL- 
ICY WHEN PRINCIPAL DIRECTS. . 
A commission to a local insurance agency confers on it general as well as certain 
specific authority. Failure to mention cancellation specifically does not ,under the 
rule of ejusdum generis, absolve the agency from the duty of canceling a policy 
when so directed by the principal. 

(For other cases see Insurance, Dec. Dig., § 80.) 

3. INSURANCE—LOCAL INSURANCE AGENT CLOTHED WITH GEN- 
ERAL POWERS SHOULD CANCEL RISK ON DIRECTION OF PRINCI- 
PAL; FAILURE OF LOCAL INSURANCE AGENT, HAVING GEN- 
ERAL POWERS, TO CANCEL INSURANCE RISK WHEN ORDERED 
BY PRINCIPAL WITH REASONABLE PROMPTNESS RENDERS HIM 
LIABLE TO PRINCIPAL; LOCAL INSURANCE AGENT CANNOT ES- 
CAPE LIABILITY FOR FAILURE TO CANCEL RISK ON DIRECTION 
OF PRINCIPAL BECAUSE ACT OF CANCELLATION IS GRATUI- 
TOUS. 

It is the duty of a local: insurance agent, who has been clothed with general 
powers, to cancel a risk when directed by his principal to do so. Failure of the agent 
to execute with reasonable promptness such order renders him liable to the principal 
in damages. The agent is not justified in substituting his judgment upon the ex- 
pediency of canceling the risk for that of his principal. Nor can he escape liability 
for failure to cancel merely because the act of cancellation is gratuitous. 

(For other cases, see Insurance, Dec. Dig. §§ 80, 83[2].) 

4. EVIDENCE—COPY OF LETTER IS ADMISSIBLE IN EVIDENCE 
AGAINST ADDRESSEG ON SHOWING THAT ORIGINAL WAS 
STAMPED, PROPERLY ADDRESSED, AND DULY DELIVERED FOR 
TRANSMISSION THROUGH MAILS. 

A copy of a letter is admissible in evidence against the addressee, if it be shown 
that the original was stamped, properly addressed, and duly delivered for transmisison 
through the mails. 

(For other cases, see Evidence, Dec. Dig. § 181.) 

Error to Circuit Court, Wetzel County. 

Action by the Phoenix Insurance Company against F. E. Thomas and another. 
Judgment for defendant and plaintiff brings error. Judgment reversed, verdict set 
aside, and a new trial awarded. 

Larrick & Lemon, of New Martinsville, for plaintiff in error. 

Willis & Ball, of New Martinsville, for defendants in error. 

_ Hatcuer, P. This action was brought to recover $4,250 paid by plaintiff on a 

fire insurance policy which it had instructed defendants, its local agents, to cancel, 

but which they had failed to do. 

On October 13, 1924, the defendants executed policy No. 2762, in the amount 
of $5,000, on the property of Samuel Kamins. Notice of the issuance of this policy 
was received by the plaintiff on October 16, and on October 17 it wired the de- 
fendants: “Please cancel Kamins policy two seven six two.” F. C. Gustetter, secre- 
tary of the plaintiff, testified that he mailed a letter on October 17 to the defendants, 
confirming the telegram. F. E. Thomas, who managed the business for defendants, 
testified that he did not receive that letter, but admitted received the telegram. The 
defendants did not comply with the telegram. According to Thomas, he mailed a 
letter to the plaintiff on October 23, which stated that he had investigated Kamins, and 
found him “O. K.” The letter concluded as follows: 

“I have not complied with your telegram, but after you receive this information, if 
you insist will cancel policy. Would appreciate it very much if you will carry this 
risk for a while, until he disposes of part of his stock, and I will cancel it.” ; 
Gustetter testified that the letter of October 23 was never received by the plaintiff. 
The defendants mailed a report of their October business to the plaintiff, which 


it received on November 6. This report listed the Kamins policy. On November 
10 the plaintiff wrote the defendants as follows: , 
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“As yet our records would show we have not received the above canceled contract 
in accordance with our letter of October 17, 1924, confirming telegram of same date. 
Presumably you have done the needful in the way of retiring the liability and thank- 
ing you for the canceled policy to be sent us via the stamping office channels, remain. 

This letter presumably arrived at New Martinsville November 13. Thomas tes- 
tified that he was out of town, and did not receive the letter until November 15. He 
took no steps to cancel the policy on November 15. That night the Kamins property 
burned. On November 15 the plaintiff sent defendants a letter, not received until 
after the fire, which is as follows: 


“We are in receipt of your October account, showing a balance due company of 
$95.12, and on auditing same, we find you charge 25% commission on policy No. 
2762 and also 12¢ for postage. Recently we sent you a bulletin relative to the flat 
commission rate of 20% on all risks effective on and after October Ist, except Riot 
and Civil Commotion and explosion, which is 15% and under this compensation and 
it includes the exchange and postage items. In view of the above remarks, we 
have changed your account and the balance now reads $96.24 instead of $95.12 due 
us, so kindly remit accordingly when due.” 

At a conference after the fire between Kamins, Thomas, and the adjuster for 
the plaintiff, the loss under the policy was compromised at $4,250, which the plaintiff 
aid. , 

Two instructions were given by the court on behalf of the defendants, which 
are as follows: 

No. 2. “The court instructs the jury that if you believe from the evidence in 
this case that the plaintiff, the Phoenix Insurance Company, failed and neglected to 
answer the letter of F. E. Thomas, dated October 23d, relative to the Samuel Kamins 
policy, or failed to act after receiving the monthly report of the said Thomas Insur- 
ance Company for the month of October, 1924, showing that said policy had not 
been canceled, and if you further believe that, by the failure to so act or answer 
said letter, the defendants had reasonable ground to believe and did believe that the 


plaintiff had waived or suspended its directions to cancel said policy of insurance, 
then you should find for the defendants.” 


No. 3. “The jury are instructed that if they believe from the evidence that on 
the 23d day of October, 1924, the defendants wrote the plaintiff, giving it informa- 
tion as to Samuel Kamins risk, and stating that if it insisted upon it the agency 
would cancel the policy, and asking the plaintiff to carry the policy for a while, and if 
you further believe that the defendants sent in reports to the plaintiff between that date 
and November 15, 1924, showing that the defendants had charged themselves with the 
full premium for one year on said policy and showing no deduction or credit asked by 
them for the return premium if canceled, and if you further believe that on November 
15, 1924, the plaintiff wrote the defendant correcting the October account but saying 
nothing as to the Kamins premium, then you may consider this evidence in connection 
with all other evidence in the case upon the question of good faith of said agents, and if 
from all of the evidence in this case you believe that the defendants acted in good faith 
in the premises and with reasonable and due care and regard for the interests of the 
plaintiff, and had reasonable ground to believe and did believe that the plaintiff had 
waived or suspended its directions to cancel said policy, then the defendants are 


excusable for not giving notice of cancellations, and you should find for the de- 
fendants.” 


Instruction No. 2 contains three errors: (1) The evidence of Gustetter is that the 
plaintiff did not receive the letter of October 23, yet the instruction proceeds on the 
theory that the plaintiff did receive it. (2) The report for October was received 
by the plaintiff on November 6, and on November 10 the plaintiff again demanded a 
cancellation of the Kamins policy. This demand is admitted. Yet the instruction 
submits to the jury whether, after receiving that report, the plaintiff “failed to act.” 
(3) Thomas makes no claim that he had “reasonable ground to believe and did be- 
lieve that the plaintiff had waived or suspended its directions to cancel.” He testified 
that his only reasons for not canceling the policy were that he thought the com- 
pany was mistaken as to the Kamins hazard, and that he considered it a safe risk, 
and acted on his own judgment. The letter of November 15, upon which counsel 
base the contention of waiver, not having been received by Thomas until after the 
fire, could of course have nothing to do with this conduct before the fire. 

For the same reason it was improper to submit to the jury, as was done in 
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instruction No. 3, the question of defendants’ good faith, their belief that the plaintiff 
had waived cancellation, and justification of their conduct so far as same were 
based on the letter of November 15. , 

[4] Six instructions were given the jury on behalf of the plaintiff. Its instruc- 
tions 3, 7, 8, and 9 were refused; 3 and 7 referred to matters sufficiently covered 
by the six given. It was therefore not error to refuse them. Both 8 and 9 de- 
manded that the evidence should preponderantly show that plaintiff received the 
letter of October 23 before the jury could consider it. Those instructions were rightly 
rejected, as a copy of a letter is admissible against the addressee if it be shown that 
the original was duly delivered for transmission through the mails to him. 22 C. J. 
p. 909, § 1112; Jones on Ev. Civil Cases, par. 52. 

The commission from plaintiff appointing defendants its agents authorized them 
to receive proposals for and make policies of insurance by countersigning same, to 
renew policies and assent to assignments and transfers thereof, “and to do all matters 
and things pertaining to said appointment that shall be given them in charge by said 
company.” 

[1, 2] Because the commission does not mention specifically the cancellation of 
policies, counsel contend that under the rule of ejusdem generis cancellation could 
not be required of defendants. The rule of ejusdem generis mav be invoked ‘where 
there is doubt as to the intention of the parties. Elliot on Contracts, § 1532. Here 
no such doubt arises. It is well settled that, where the powers above mentioned are 
delegated to an agent, he becomes a general agent of his principal within his territory. 
Newark Machine Co. v. Ins. Co., 50 Ohio St. 549, 558, 35 N. E. 1060, 22 L. R. A. 
768; West v. Ins. Soc., 10 Utah, 442, 448, 37 P. 685; 32 C. J. 1065, § 142. Story 
says that whatever acts are usually performed by a class of agents are deemed to 
be incidents of the agency, and that whenever those acts are well known “in the 
common negotiations of commerce, and by frequent recognitions of courts of justice,” 
they become matters of legal intendment and inference, and are not open for con- 
troversy. Story, Law of Agency, § 106. It is a matter of common knowledge 
among well-informed business men that agents of the class to which defendants belong 
usually assume charge of the cancellation of fire insurance policies. That custom is 
well known in the legal world. 

“The power of an insurance agent to fix rates of premium, to give consent to 
the increase of risks and change of occupation of buildings insured, to cancel policies 
on account of increase of risks, and to exercise supervision over the property covered 
by policies issued at his agency, etc., are necessary incidents of his general authority 
to effect contracts of insurance, to conduct the business at his agency, and to do all 
things necessary and proper in the prosecution thereof—all of which he has implied 


authority to do, subject, of course, to limitations imposed by his principals and 


known to those with whom he deals.” Viele v. Germania Ins. Co., 26 Iowa, 11, 96 
Am. Dec. 85. 


Judicial cognizance will be taken of a custom of such general notoriety. Taylor 
v. Grand Lodge, 101 Minn. 72, 111 N. W. 919, 11 L. R. A. (N. S.) 92, 118 Am. 
St. Rep. 606, 11 Ann. Cas. 260; 23 C. J., p. 73, § 1838, page 76, § 1538. If any 
doubt could arise as to the duty of defendants under their commission to cancel 
the Kamins policy, it is resolved by the acts of the parties. The plaintiff included 
cancellation as one of the matters pertaining to the agency, which it might give 
the defendants in charge. The letter of October 23 shows that the defendants accepted 
cancellation as an incident of their agency. 

_ Counsel say that, even if it was the duty of defendants to cancel the Kamins 
policy, the cancellation would have been gratuitous, and failure to cancel imposed 
no liability upon them. The authorities do not sustain that contention. Duty is 
the offspring of obligation. Obligation may exist without compensation, where one 
has undertaken to perform a service. Here, the agency of defendants entailed on 
them the cancellation of policies. They had accepted that agency. Therefore they 


had undertaken to perform that very act, and cannot escape liability for failure 


in a because the act was gratuitous. Mechem on Agency (2d Ed.), §§ 1244 
and 1258. 


“It is the duty of the principal’s agent, when ordered peremptorily to cancel a risk, 


to exercise reasonable diligence to execute the order.” Joyce on Ins., § 66; 32 C. J., 
p. 1070, § 148. 


_ [3] Not only is it the duty of an agent to cancel a risk when so directed by 
his principal, but his failure to do so makes him liable to the principal for the damages 
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sustained, unless absolved by some valid reason. St. Paul Fire & Marine Ins. Co. 
v. Bigger, 102 Kan. 53, 169, P. 213; Queen City Ins. Co. v. Bank, 18 N. D. 603, 
120 N.,W. 545, 22 L. R. A. (N. S.) 509; Joyce, supra; 32 C. J., p. 1073, § 151. 
If the agent pursues his own judgment in such case he does so at his peril. 

“An agent has no legal right to sit in judgment upon the wisdom or expediency 
of the instructions of his principal, and his failure to execute them with reasonable 
promptness and fidelity will render him liable to his principal in damages.” Kraber 
v. Union Ins. Co., 129 Pa. 8, 18 A. 491. 

Counsel further contend that by the letter of November 15 the plaintiff waived 
its request to cancel, relying on the case of American Cent. Ins. Co. v. Hagerty, 92 
Hun, 26, 36 N. Y. S. 558. In that case the insurance company wrote Hagerty, who 
was its agent, on July 9, 1891, asking him to cancel a certain policy. On July 13, 
Hagerty replied, stating that he considered the risk a good One, and recommending 
that the policy be continued. On July 16, and again on July 31, letters were written 
Hagerty by the company requesting return of the policy. The requests were ignored. 
In August the company drew on Hagerty for balance due. The premium on the 
policy in question was included in the draft. The draft was paid. That premium 
was never returned to Hagerty. A loss occurred on the policy in March, 1892. 
Monthly reports had been forwarded the company by Hagerty for each of the 
seven months from July, 1891, to March, 1892, showing what policies were canceled. 
Because the company could see from those reports.that the policy in question had 
not been canceled, because it knowingly retained the premium on the objectionable 
policy, and because it made no attempt after July, 1891, to have it canceled, the court 
held that “a fair question of fact was presented for the consideration of the jury as 
to whether the plaintiff, by reason of the circumstances disclosed, waived its request 
to have the policy canceled.” That case was later submitted to the court in lieu of 
a jury, and the court found in favor of Hagerty. See 21 Misc. Rep. 213, 45 N. Y. S. 
617. The facts in that case are so different from those here that we are not warranted 
in taking the conclusion there as a guide here. 

Because of the errors assigned, the judgment of the lower court will be reversed, 
the verdict of the jury set aside, and a new trial awarded the plaintiff. 

Judgment reversed. Verdict set aside. New trial awarded. 
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MARINE 


FIREMAN’S FUND INS. CO. v. COMPANIA DE NAVEGACION, 
INTERIOR, S. A. 
No. 4926. 
(Circuit Court of Appeals, Fifth Circuit. May 20, 1927.) 
19 Federal Reporter (2d) 493. 

1. INSURANCE—LOSS OF TUG IN TOW BECAUSE OF CHOPPY SEA 
CAUSED BY ORDINARY WIND HELD NOT CAUSED BY “PERIL OF 
THE SEA.” 

Loss of steam tug in tow because of choppy sea, caused by wind never ex- 
ceeding 25 miles an hour in velocity, held not caused by “peril of the sea,” within 
marine insurance policy; such conditions being ordinary, usual, and natural. 

(For other cases, see Insurance, Dec. Dig. § 403.) 

2. INSURANCE—OWNER IMPLIEDLY WARRANTS VESSEL’S SEAWOR- 
THINESS. 

Owner of vessel impliedly warrants its seaworthiness. 

(For other cases, see Insurance, Dec. Dig. § 273.) 


3. INSURANCE—VESSEL OF ANY SIZE OR TYPE, UNABLE TO WITH- 
STAND ORDINARY PERILS OF SEA VOYAGE, IS “UNSEAWORTHY:” 
Any vessel unable to withstand perils of ordinary voyage at sea is “unseaworthy,” 

within policy excepting claims arising from unseaworthiness, whatever its size or 

type. 
(For other cases, see Insurance, Dec. Dig. § 415.) 


4. INSURANCE—INSURER, MAKING EXAMINATION AND SURVEY, 
WAIVES IMPLIED WARRANTY OF VESSEL’S SEAWORTHINESS, 
BUT MAY DEFEND SUIT ON POLICY ON GROUND THAT LOSS 
WAS CAUSED BY UNSEAWORTHINESS. 

Insurer, making its own examination and survey before issuing marine policy, 
waives implied warranty of vessel’s seaworthiness, and cannot contend that policy 
was rendered void by breach of such warranty, but may defend suit on policy on 
ground that loss was caused by unseaworthiness, rather than perils of the sea. 

(For other cases, see Insurance, Dec. Dig. §§ 372, 388[1].) 

5. INSURANCE—BURDEN WAS ON INSURED TO PROVE THAT TUG’S 
LOSS WAS CAUSED BY PERIL OF SEA, THOUGH INSURER WAIVED 
IMPLIED WARRANTY OF SEAWORTHINESS BY MAKING EXAM- 
INATION AND SURVEY. 

In libel on marine insurance policy, burden was on libelant to prove that loss 
of insured tug was caused by a peril of the sea, within policy, though insurer waived 
implied warranty of seaworthiness by making its own examination and survey before 
issuing policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


6. INSURANCE—SHIP MUST BE SEAWORTHY, THOUGH LESS ABLE 
TO WITHSTAND SEA PERILS THAN ANOTHER SUCH SHIP, THERE 
BEING NO DEGREES OF SEA PERILS CORRESPONDING TO DE- 
GREES OF SEAWORTHINESS. 

While one ship may be considered a better risk and better able to withstand 
even perils of the sea than another, both must be seaworthy; there being no degrees 
of perils of the sea corresponding to degrees of seaworthiness. 

(For other cases, see Insurance, Dec. Dig. § 415.) 

Appeal from the District Court of the United States for the Eastern District of 
Louisiana; Louis H. Burns, Judge. 

Libel in personam by the Compania de Navegacion, Interior, S. A., against 
Fireman’s Fund Insurance Company. Decree for libelant, and defendant appeals. 
Reversed and remanded, with directions. 

For opinion below, see 14 F.(2d) 196. 

Henry P. Dart, Jr., of New Orleans, La., Robert H. Kelley, of Houston, Tex., 
and T. Catesby Jones, of New York City (Dart & Dart, of New Orleans, La. 
Andrews, Streetman, Logue & Mobley, of Houston, Tex., and Bigham, Englar & 
Jones, of New York City, on the brief), for appellant. 
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John D. Grace, M. A. Grace, and Edwin H. Grace, all of New Orleans, La., 
for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. Appellee brought a libel in personam on a policy of 
marine insurance issued by appellant. The policy insured to the extent of $10,000 
appellee’s steam tug Wash Gray against loss by perils of the sea. It expressly 
excepted claims arising from unseaworthiness. The suit wds defended on the 
grounds, among others, that the loss which was admitted, was not caused by a peril 
of the sea, but either by unseaworthiness or by negligent towing. The Wash Gray 
had a length of 87 feet, beam 19 feet, depth 9 feet, and a tonnage of 105.25 gross tons. 
She had been engaged in river service near Tampico, Mexico. In May, 1922, 
appellee, her owner, being desirous of sending her to Galveston, to be overhauled 
and repaired, made application for marine insurance in the sum of $85,000, covering 
a Me in tow in the Gulf of Mexico from Tampico to Galveston, a distance of about 
420 miles. 


Representatives of several underwriters made their own examination, and, 
after their recommendations had been complied with, accepted the report of two 
marine surveyors to the effect that the tug appeared to be seaworthy and capable 
of withstanding a trip in tow to Galveston, and issued separate policies for varying 
amounts that in the aggregate made up the total amount of insurance applied for 
by appellee. The policies required the Wash Gray to be manned by a master and 
crew for emergency and to keep up steam in her pumps, and provided that the towing 
should be done by the steamer Freeport Sulphur No. 1 as far as Freeport, Tex., and by 
an approved tug from Freeport to Galveston. The Freeport Sulphur No. 1 was 
309 feet in length, with a beam of 45 feet, gross tonnage of 2,588.66, and displace- 
ment of about 3,000 tons. She left Tampico on a regular trip for Freeport at 6 p.m. 
on June 6, 1922, with the Wash Gray, manned as required, in tow. At the beginning 
of the voyage, the weather was clear, with a light easterly breeze, and the sea was 
smooth. These conditions of weather and sea continued unchanged, except that by 
next morning the weather was partly cloudy, until the afternoon of the 7th, when 
there were frequent showers, accompanied by puffs of wind, and a small swell. 


By 8 o'clock that night a moderate northeast breeze was blowing against the 
current, and as a consequence the sea became choppy. A speed of 9 miles an hour 
had been maintained from the beginning of the voyage, and the strong current in- 
creased that rate of speed through the water in the choppy sea to 10% miles an 
hour. As soon as the Wash Gray encountered the choppy sea, she began to roll and 
pitch; but she gave no signal of distress until 11:30 p. m., or 3% hours later. In 
the meantime speed was not slackened, and the rolling and pitching continued. At 
10 p. m. it was discovered that the towing bitts of the Wash Gray were working 
loose, and that she had shipped considerable water. An attempt was made to pull 
the bitts back in place by a Spanish windlass; but by 11:30 p. m. enough seawater 
had entered through her seams to force her down by the head, and then a signal of 
distress was given and the hawser was cut. The Freeport Sulphur No. 1 came along- 
side and remained until daylight, and then, after unsuccessful efforts to pump the water 
out, proceeded to tow at slow speed until 11:12 on the morning of the 8th, at which 
time the tug sank and became a total loss. 


There was some dispute as to the length of the hawser, but the weight of the 
evidence seems to support the conclusion of the District Judge that it was approxi- 
mately 300 feet long. The conditions of wind and sea encountered were not unusual 
or different from those which reasonably were to be foreseen as ordinary incidents 
of the trip. At no time during the voyage did the wind exceed 25 miles an hour, or 
were the waves higher than 4 or 5 feet from trough to crest. 


The District Judge accompanied a decree for appellee with a written opinion, in 
which he cited with approval the case of Klein v. Globe & Rutgers Fire Ins. Co. 
(C. C. A.) 2 F.(2d) 137, and stated that in his view “the implied warranty of the 
contract was that the Wash Gray was a seaworthy inland water vessel, and was 
able to withstand all ordinary perils of navigation upon such water, and the perils 
of the sea against which it was insured were such perils as would be extraordinary 
to a boat of its size and type.” On the facts he found that the loss was caused 
by the conditions of the weather and sea, and that these conditions were extraordinary 
for appellee’s tug. He rejected appellant’s contention that negligent towing was the 
cause of loss, saying: “Both the towing ship, its officers and crew, and the crew 
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of the little tug, omitted nothing that good seamanship, skill, and prudence would 
dictate.” 


[1] In our view it is immaterial whether the loss of appellee’s tug was attributable 
to negligent towing or to the choppy sea, and we accept the trial court’s finding of 
fact that that loss was caused by the conditions of the weather and sea. Even so, 
in our opinion the loss was not caused by a peril of the sea, which was the risk 
insured against by the policy sued on. The conditions encountered at sea were not 
extraordinary or unusual, but were the ordinary, usual, and natural conditions that 
were to be expected. They were therefore not perils of the sea. Arnould on Marine 
Insurance, § 812; MacLachlan on Marine Shipping (5th Ed.) 610; Carver on Car- 
riage of Goods by Sea, § 86, 

{2, 3] In the Reeside, 20 Fed. Cas., page 458, No. 11,657, Mr. Justice Story said 
that the phrase “danger of the seas” must “be clearly understood to include only 
such losses as are of an extraordinary nature, or arise from some irrestible force, 
or some overwhelming power, which cannot be guarded against by the ordinary 
exertions of human skill and prudence.” In Garrison v. Memphis Insurance Co., 
19 How. 312, 15 L. Ed. 656, the Supreme Court cited that case with approval, and 
said: “These words [perils of the river] include risks arising from natural acci- 
dents peculiar to the river, which do not happen by the intervention of man, nor are 
to be prevented by human prudence, and have been extended to comprehend losses 
arising from some irresistible force or overwhelming power, which no ordinary skill 
could anticipate or evade.” In view of the just-quoted authoritative and universally 
acceptéd definitions, we are of opinion that the phrase “perils of the sea” does not 
vary in meaning according to the size or type of vessel. The owner of a vessel 
impliedly warrants its seaworthiness. Any vessel, whatever its size or type, to be 
seaworthy, must be able to withstand the ordinary perils of a voyage at sea. Arnould, 


§ 686. A vessel is unseaworthy that does not measure up to this minimum require- 
ment. 


{4, 5] Assuming the correctness of the trial court’s finding of facts in favor of 
appellee, the Wash Gray was lost because it was not staunch enough to withstand 
the ordinary action of the wind and waves; in short, because it was unseaworthy. 
As the policy of insurance expressly excepted the risk of unseaworthiness, there 
can be no recovery on that ground. Appellant made its own examination and survey, 
and thereby waived the implied warranty of seaworthiness. It could not thereafter 
contend that the policy was rendered void by reason of a breach of the warranty; 
but it still was entitled to defend a suit as to the cause of loss, and the burden still 
remained on appellee to prove that the loss was caused by a peril of the sea. New 
Orleans, etc., Ry. Co. v. Union Marine Insurance Co. (C. C. A.) 286 F. 32. 


[6] There are degrees of seaworthiness, and sometimes the rates of premium are 
varied by the underwriters, “according to the different estimate they form of the 
character and qualities of the vessels to which they relate.’ Orient Mut. Insurance 
Co. v. Wright, 23 How. 401, 16 L. Ed. 524. It is argued from this that there are 
corresponding degrees of perils of the sea. It is, of course, true that a given ship, 
applying for insurance, may be considered a better risk; and better able to with- 
stand even perils of the sea, than another seaworthy ship. But that fact does not 
preclude the idea that both ships must be seaworthy. 

Appellant also cites Joyce on Insurance, § 2159, which, however, goes no further 
than to state that recovery cannot be defeated on the ground of the implied warranty 
of seaworthiness for a sea voyage, where the insurer, before assuming the risk, 
knows the character and construction of the insured vessel. The case of Klein v. 
Globe & Rutgers Ins. Co., supra, relied on by the District Judge in his opinion, 
and by appellee her, seems to sustain the position that what constitutes a peril 
of the sea is to be determined by the size or type of the insured vessel. Unless that 
case is distinguishable from this one by a difference in the risks insured against, 
by the probability that the loss of the vessel there insured was caused by striking a 
log in the river, or by the fact that the language relied on was used in connection 
with the extent of the implied warranty of seaworthiness, then that case does sustain 
the decree of the District Court. It is true, nevertheless, that the language in that 
case that is relied on was employed in discussing the effect that should be given to the 
implied warranty of seaworthiness, and that it was held that the evidence strongly 


tended to show that the loss was due to a peril of the river and not to unsea- 
worthiness. 
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Appellee also relies on Farmers’ Feed Co. v. Insurance Co., 162 F. 379, decided 
by the District Court for the Southern District of New York, and affirmed by the 
Circuit Court of Appeals in 166 F. 111, and on Thebaud v. Great Western Insur- 
ance Co., 155 N. Y. 516, 50 N. E. 284. Recovery was allowed in each of those cases 
on the actual contract, which was held to be different from the contract evidenced 
by the insurance policy. It was merely held that effect should be given to the actual 
contract. The facts in this case do not warrant the conclusion that appellant bound 
itself by its conduct, or by any agreement, to accept the risk of unseaworthiness. 

The decree of the District Court is reversed, and the cause remanded, with 
directions to dismiss the libel. 


GLOBE & RUTGERS FIRE INS CO., Appellant, v. COMPANIA DE NAVE- 
GACION INTERIOR, S. A., Appellee NORTHWESTERN FIRE & 
MARINE INS. CO., Appellant, v. SAME, Appellee. HARTFORD FIRE INS. 
CO., Appellant, v. SAME, Appellee. NATIONAL LIBERTY INS. CO., Ap- 
pellant, v. SAME, Appellee. ASTNA INS. CO., Appellant, v. SAME, Appellee. 
WESTERN ASSUR. CO., Appellant, v. SAME, Appellee. LIVERPOOL & 
LONDON & GLOBE INS. CO., Limited, Appellant, v. SAME, Appellee. 
SPRINGFIELD FIRE & MARINE INS. CO., Appellant, v. SAME, Appellee. 
FRANKLIN FIRE INS. CO., Appellant, v. SAME, Appellee. PH€:NIX 
INS. CO., Appellant, v. Same, Appellee. 

Circuit Court of Appeals, Fifth Circuit. May 20, 1927. 
Nos. 4927-4936. . 
19 Federal Reporter (2d) 496. 

Appeals from the District Court of the United States for the Eastern District 
of Louisiana; Louis H. Burns, Judge. 

Henry P. Dart, Jr., of New Orleans, La., Robt. H. Kelley, of Houston, Tex., 
and T. Catesby Jones, of New York City (Dart & Dart, of New Orleans, La., 
Andrews, Streetman, Logue & Mobley, of Houston, Tex., Bigham, Englar & Jones, 
of New York City, on the brief), for appellants. 

John D. Grace, M. A. Grace, and Edwin H. Grace, all of New Orleans, La., 
for appellees. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. It was stipulated by counsel that the above cases 
should abide the result of the appeal in Fireman’s Fund Insurance Co. v. Compania 
de Navegacion, Interior, S. A. (No. 4926) 19 F.(2) 493, this day decided and re- 


verted. Accordingly the decrees herein are reversed, and the causes remanded, with 
directions to dismiss the libels. 


AMOROSO v. SEA INS. CO., Limitd. 
Court of Appeals of New York. May 31, 1927. 
157 Northeastern Reporter 156. ; 
INSURANCE—ASSURED, WARRANTING SHIP FREE FROM ARREST BY 

CIVIL AUTHORITY, MIGHT NOT RECOVER DAMAGES DUE TO 

DELAY BECAUSE OF SUCH ARREST. 

Where assured warranted ship free from “capture, seizure, arrest, restrain, or 
detainment, and the consequences thereof, or of any attempt thereat, and whether as 
an act of war or by civil authority or by any person or persons whatsoever, lawless 
or otherwise, piracy excepted,” he might not recover for decay of lemons due to 
2 of the ship caused by its arrest by civil authority for collision with an 
oil hulk. 

(For other cases, see Insurance, Dec. Dig. § 272.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action on policy of marine insurance by Santi Amoroso against the Sea Insurance 
Company, Limited. From a judgment of the Appellate Division (218 App. Div. 
831, 219 N. Y. S. 770), affirming a judgment: of the Trial Term entered upon a 
verdict for plaintiff, defendant appeals. Judgment of the Appellate Division and 
judgment of the Trial Term reversed, and complaint dismissed. 


Theodore L. Bailey, William D. Stiger, and Loring R. Lecraw, all of New York 
City, for appellant. 


Eugene E. Kelly, of New York City, for respondent. 
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Crane, J. In the month of December, 1922, the firm of Puccio & Sternheim 
shipped from Pelermo, Italy, 2,040 boxes of lemons via the steamship Lancastrian, 
to the port of New York. On or about February 8, 1923, the bill of lading for 
said boxes of lemons was purchased by the plaintiff through bankers in New York 
City, and he thereupon procured from the Sea Insurance Company, Limited, the de- 
fendant in this action, the policy of insurance upon which he has brought this action. 
At the time of the insurance, the vessel and its cargo were on the way to New 
York. The chronological order of the events from the time the lemons were de- 
livered to the steamship company until the vessel arrived at New York City is as 
follows: On December 22, 1922, the lemons were delivered to the steamship com- 
pany at Palermo, for shipment on the Lancastrian. On January 17, 1923, the Lan- 
castrian sailed from Palermo, putting into Gibraltar three days later, January 20, 
for provisions and coal. On January 24, a sudden squall sprang up, and the Lan- 
castrian drifted alongside the oil hulk Dragon. Either the ship dragged her anchor, 
or else the anchor broke. The Lancastrian waited until the wind died down, then 
steamed to another anchorage. Other than the tearing of the jigger mast shrouds, 
mo damage was done to the Lancastrian. The Dragon, however, appears to have 
been damaged, for the the next day, January 25, the Lancastrian was libeled for 
5,000 pounds, later reduced to 2,000 pounds. A bailiff was put aboard the Lan- 
castrian by the marshal of the Supreme Court of Gibraltar. On February 8 the 
insurance policy was taken out, as above stated. ‘The vessel was released from 
arrest on February 16, but did not sail till the following week, February 23, arriving 
at New York March the 13th. 

The average length of time for a fruit freighter to make the voyage from 
Palermo to New York is twenty days. The Lancastrian took about fifty-five days, 
without considering that the lemons were delivered to the steamship company on 
December 26. Fifty-five days make about eight weeks, and the average life of a 
lemon is from nine to ten weeks. The lemons on arrival in New York were found 
to be damaged by reason of delay in transportation and it is for this damage that 
the plaintiff has brought this action on the insurance policy. The defendant has 
resisted payment upon the ground that the cause of the damage is not one of the 
risks insured against; that the cause of the delay does not come within the terms 
of, but within the exceptions of, the policy. 

The delay, says the plaintiff, which caused the damage to the lemons was due 
to the collision of the Lancastrian with the Dragon, whereas the defendant insists that 
the libel or arrest of the vessel was the cause, or a cause excepted from the policy. 
Although the defendant takes the position that the arrest was not the cause of the 
delay, yet it claims that, if the plaintiff is right and the arrest did cause the delay, 
then this arrest by civil authorities is one of the things specifically excepted from 
the risks insured against. 

The policy, being a marine insurance policy, is in the usual form, with a rider 
covering special and additional risks. The Sea Insurance Company, Limited, of 
Liverpool, makes insurance, lost or not lost, on merchandise shipped by the assured— 
“touching the adventures and perils * * * of jthe seas, men of war, fires, 
enemies, pirates, rovers, assailing thieves, jettisons, letters of mart and countermart, 
reprisals, takings at sea, arrests, restraints and detainment of all kings, princes, 
or people, of what nation, condition, of quality soever, barratry of the master and 
mariners, and all other perils, losses, and misfortunes, that have or shall come to 
a are detriment, or damage of the said goods and merchandises, or any part, 
thereof.” 

The rider attached to the policy also contains these words: 

“This company shall also be liable for decay, must, or mold, etc., which may 
reasonably be supposed to have occurred in consequence of the stranding, sinking, 
burning, or collision of the vessel or through delay resulting therefrom.” 

Arrest or detainment by civil authority apparently is not within the risks touched 
by the policy. 

The policy contains a number of exceptions or warranties upon the part of the 
assured. One of them reads as follows: 

“Warranted free of capture, seizure, arrest, restraint, or detainment, and the 
consequences thereof or of any attempt thereat and whether as an act of war or 
by civil authority or by any person or persons whatsoever, lawless or otherwise, 
Wracy excepted.” 


Having the incidents of the voyage of the Lancastrian and the terms of this 
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policy of insurance, let us put the two together and see whether the defendant 
insured the plaintiff against the delay which caused the damage to his lemons. 

The Lancastrian drifted into or bumped the oil hulk Dragon. Neither the 
Lancastrian nor its cargo was damaged so as to cause any delay. The vessel 
could have proceeded on its way to New York at once, so far as the évidence in this 
case shows. No delay was caused by the collision, if we interpret the words of 
the rider according to the ejudsem generris rule. The rider says: “Liable for 
decay * * * supposed to have occurred in consequence of the stranding, sinking, 
burning, or collision of the vessel or through delay resulting therefrom’—that is, 
delay resulting from stranding, sinking, burning, or collision of the vessel, which 
to my mind indicates that the collision must have damaged the vessel so as to 
cause delay. Nothing happened to the vessel which prevented it from proceeding 
on its voyage; it was in as fit condition before as after collision. No such 
results as are caused by sinking, stranding, burning, or collision stopped the vessel 
in its course. By reason of the damage to the Dragon, the vessel was arrested. Of 
course, the arrest was due to the collision, but the delay, to my mind, was caused 
by the arrest, and not by a collision, within the meaning of the rider. The arrest 
was a distinct intervening cause, but for which the vessel would not have been 
delayed one day. In Queen Ins. Co. of America v. Globe & Rutgers Fire Ins. Co., 
263 U. S. 487, 44 S. Ct. 175, 68 L. Ed. 402, it was said, in speaking of a policy of 
insurance on a cargo against war risks: 

“On the other hand the common understanding is that in construing these policies 
we are not to take broad views but generally are to stop our inquiries with the 
cause nearest to the loss. This is a settled rule of construction, and, if it is under- 
stood, does not deserve much criticism, since theoretically at least the parties can 
shape their contract as they like.” Bird v. St. Paul Fire & Marine Ins. Co., 224 
N. Y. 47, 120 N. E. 86, 18 A. L. R. 875; Insurance Co. v. Transportation Co., 12 
Wall. 194, 20 L. Ed. 378. 

But whether this be so or not, we are all agreed that the delay from the 
arrest which the plaintiff says caused the damage to the lemons was specifically 
excepted from the policy. If it were not for this exception, it might be that the 
policy and the rider were broad. enough to cover a delay caused by an arrest arising 
out of a collision, even though the vessel and the cargo were in no way damaged. 
The exception, however, narrows this liability. The assured warrants that the ship 
will be free from arrest, restraint, or detainment and the consequences thereof by 
civil authority. Here was an arrest by a civil authority for a period of about 
three weeks which the plaintiff claims caused the lemons to mold and spoil. The 
cause of the damage is within the exception or warranty free clause, and not within 
the covering provisions. Swinnerton v. Columbian Ins. Co., 37 N. Y. 174, 93 Am. 
Dec. 560; Aktiebolaget Malareprovinsernas Bank v. American Merchant Marine Ins. 
Co., 241 N. Y. 197, 149 N. E. 830; Insurance Co. v. Transportation Co., 12 Wall. 
194, 20 L. Ed. 378; London & Lancashire Fire Insurance Co. v. Bolands, Limited, 
L. R. (1924) App. Cas. 836; Powell v. Hyde, 5 E. & B. 607; Cory & Sons v. 
Burr, 9 Q. B. Div. 463; affirmed House of Lords, L. R. (1882) 8 App. Cas. 393; 
Robinson Gold Mining Co. v. Alliance Insurance Co., L. R. (1904) App. Cas. 359. 

There is also a serious question arising on the evidence whether the plaintiff 
proved that the delay as a fact was caused by the arrest. The ship was short of 
coal and provisions. Arrangements had to be made to get the money to pay for 
both. The coaling went on at intervals up to the time of sailing, February 23, 
1923. The ship did not sail for a week after being released from arrest because 
the requisite amount of coal had not been bunkered. One hundred and eighty-five 
tons were put aboard thereafter. The delivery of the coal and provisions was not 
retarded by the libel but by the lack of funds. It took time to make satisfactory 
financial arrangements. Harold G. Towler, of the London Coal Company, testified: 

“On February 10, 1923, we were advised by the firm’s London office that sufficient 
funds had been deposited with the firm’s New York office to cover about 625 tons 
of coal. On February 15, 1923, the said firm was likewise advised that their New 
York office had received a further deposit which covered approximately 105 tons 
of coal. On February 21, 1923, the said firm received another advice that funds 
for a further 80 tons of coal (making a total of 810 tons) had been received.” 

The ship was released, as I have above stated, on February 16, 1923. This 
witness also stated that the libel did not cause the delay in furnishing the coal. 

Whether there be any evidence, however, to sustain the finding of fact that the 
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delay was caused by the arrest and collision, and not by the lack of coal and 
supplies, we need not determine, as we agree that the delay, if caused by the arrest, 
came within the warranty free clause referred to, making it a risk assumed by the 
assured and not by the defendant. 
The judgment of the Appellate Division and that of the Trial Term should 
therefore be reversed, and the complaint dismissed, with costs in all courts. 
Cardozo, C. J., and Pound, Andrews, Lehman, Kellogg, and O’Brien, JJ., concur. 
Judgment accordingly. 


PEOPLE ex rel. STODDARD, Superintendent of Insurance, vy. NORSKE LLOYD 
INS. CO., Limited. 
Supreme Court, Special Term, New York County. April 25, 1927. 
222 New York Supplement 562. 

2. INSURANCE—CLAIM ON INSOLVENT FOREIGN INSURER’S GUAR- 
ANTY SECURING RELEASE OF CARGO FROM GENERAL AVERAGE 
LIEN COULD BE ASSERTED ONLY AGAINST SECURITIES DE- 
POSITED WITH SUPERINTENDENT OF INSURANCE, IF GUAR- 
ANTY WAS AMERICAN OBLIGATION (INSURANCE LAW). 

Claim on guaranty which secured release of cargo from lien of general average 
executed by insolvent foreign marine insurance company could only be asserted 
against securities deposited with state superintendent of insurance under Insurance 
Law, if guaranty was an American obligation; remedy on foreign obligations being 
against funds in hands of foreign receiver, New York agency being an independent 
insurer, and securities deposited being primarily to safeguard policyholders of that 
agency. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


3. INSURANCE—INSOLVENT FOREIGN INSURER’S GUARANTY, EX 
ECUTED IN NEW YORK, SECURING RELEASE OF CARGO FROM 
LIEN OF GENERAL AVERAGE. HELD FOREIGN OBLIGATION 
(INSURANCE LAW, §§ 9, 25; § 70, AMENDED BY LAWS 1918, C. 336; 
§ 150, AMENDED BY LAWS 1025, C.7203). - 

Guaranty securing release of cargo from lien of general average executed in 
New York by insolvent foreign marine insurance company held an obligation of the 
foreign home office of the company as part of its marine policies, and, in view of 
Insurance Law, §§ 9, 25, section 150, amended by Laws 1925, c. 203, and section 70, 
amended by Laws 1918, c. 336, it was not separate agreement by New York agency. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


Proceeding by the People, on the relation of Francis R. Stoddard, Jr., as 
Superintendent of Insurance, against the Norske Lloyd Insurance Company, Limited. 
On motion to confirm report of referee. Report of referee confirmed. 

See, also, 123 Misc. Rep. 877, 207 N. Y. S. 


DonouueE, J. This controversy arises out of the insolvency and consequent 
liquidation of the Norske Lloyd Insurance Company, Limited, whch was organized 
in 1905 under the laws of the kingdom of Norway. In 1916 it was authorized to 
do business in this state, and in order to secure that authority it deposited with 
the insurance department securities of the value of $400,000 and executed a deed 
of trust to the Guaranty Trust Company of New York. All this was done in 
accordance with and pursuant to the Insurance Law. During the year 1922 the 
High Court of Justice of London, England, appointed a liquidator of the com- 
pany’s affairs in England; the bankruptcy court of Norway appointed a receiver; 
the superintendent of insurance of New York entered upon the discharge of his 
duties as liquidator of the company in the United States. 


All claims presented to the superintendent of insurance must be put into one of 
two classes: First, claims that are honored by the superintendent of insurance out 
of funds of the company in his possession ; and, second, claims which are referable 
to the Norwegian receiver. Johnson & Higgins assert that they have a first-class 
claim, and the learned referee has decided that their claim belongs rather to the 
second class, with which conclusion I am in firm accord. The company was the 
insurer of a cargo of nitrate of ammonia on the Hallfried, under an open policy 


and certificate of insurance, both issued at Oslo, Norway. The certificate was 
assigned in blank by the insured. 
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[1] The Hallfried arrived at New York with the nitrate of ammonia and 
other cargo on board, and while discharging a fire broke out, which damaged the 
vessel and a portion of the cargo. By an ancient maritime device for the distribu- 
tion of risks, the loss is not permitted to rest entirely on the owner whose cargo 
is destroyed, but a general average is stated which apportions the damage to the 
entire cargo. The saved portion of the cargo becomes charged, therefore, with 
the liability of paying its proportion of the general average. Leggett v. 500 Cases 
of Tomatoes (C. C. A., November, 1926), 15 F.(2d) 270. Johnson & Higgins were 
appointed trustees and were given possession of the cargo to enforce the general 
average liability. 

[2] The purchasers of the nitrate of ammonia desired immediate possession of 
the shipment, which was covered by the aforementioned Norske Lloyd insurance 
certificate. In order to release the lien of the general average, the company, by 
Willcox, Peck & Hughes, its agents, executed to Johnson & Higgins a guaranty 
of the payment of the general average for which that shipment might be liable. A 
general average statement was prepared, showing that the general average contribu- 
tion chargeable to the saved cargo was $27,545.54. Johnson & Higgins claim that 
amount under the guaranty. That they have a valid claim is conceded. It is only 
their right to be classified as a “first-class obligation” that is challenged. If it is 
an American obligation, the claimants are right. If it is an Oslo obligation, the 
claimants are in error. Matter of People (Norske Lloyd Insurance Co.) 242 N. Y. 
148, 151 N. E. 159. 

To sustain their position claimants point to the fact that the guaranty was 
executed in New York and treat the instrument as entirely distinct from the insur- 
ance policies which had been issued in Oslo. Other facts, however, lead to a dif- 
ferent conclusion. At the time of the execution of the general average guaranty 
Willcox, Peck & Hughes did not constitute the New York branch of the Norske 
Lloyd. Whist & Co. were the managers of the New York branch in marine busi- 
ness; the International Fire & Marine Agency Corporation were the managers of 
the fire department. Willcox, Peck & Hughes, who signed the guaranty, were the 
New York agents of the Oslo office of the Norske Lloyd Company. We must be 
guided by .the decision of the New York Court of Appeals that the New York 
Agency is an independent insurer, and that the security deposited with the department 
of insurance, is primarily to safeguard the policyholders of that organization. Matter 
of People (Norske Lloyd Insurance Co.), supra. 

[3] Furthermore, as a separate and independent guaranty of suretyship, the 
instrument which is the basis of this claim is unauthorized. The Norske Lloyd 
had no power to transact that type of business in New York, since it was admitted 
to do only a marine and fire insurance business. Insurance Law, §§ 9, 25; section 
150, amended by chapter 203, Laws of 1925; section 70, amended by chapter 336, 
Laws of 1918. But as an act of the Norske Lloyd Insurance Company, Limited, at 
Oslo, under and by virtue of the policies it had issued, it is entirely proper. The 
execution of the guaranty is an act of the Oslo office, part of the course of conduct 
entered upon when it issued its policies of insurance. The claims that arise out 
of it are Norwegian claims, and are therefore outside the scope of regulation of 
the insurance department. As part of a continuous act, begun by the issue of the 
open policy at Oslo, the whole transaction is intelligible. To treat it as a separate 
act performed in New York is to cut in two what is necessarily one, to raise ques- 
tions of consideration and authority and to deprive the business of the New York 
branch of the security which the law intended. 

The report of the referee is confirmed. 
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ACCIDENT 


NATIONAL LIFE & ACCIDENT INS. CO. OF TENNESSEE, Inc. v. 
RITCHIE. (No, 12804.) 
(Appellate Court of Indiana, in Banc. June 17, 1927.) 
157 Northeastern Reporter 103. 

1. INSURANCE—COMPLAINT NOT ALLEGING LOSS OF EYE OR GIV- 
ING OF NOTICE WITHIN TIME LIMITED BY POLICY HELD NOT 
TO STATE CAUSE OF ACTION 
Where accident insurance policy provided indemnity for loss of sight of 

an eye, resulting within 90 days from date of accident, and that written notice of 

injury be given insurer within 20 days from accident, complaint which did not 
aver that loss of sight of eye resulted within 90 days from date of accident, nor that 
insurer was given notice of injury within 20 days after accident, held not to state 

a cause of action. 


(For other cases, see Insurance, Dec. Dig. §§ 634[2], 635.) 


2. INSURANCE—EVIDENCE FAILING TO SHOW LOSS OF SIGHT OR 
NOTICE OF INJURY WITHIN TIME LIMIT OF POLICY HELD IN- 
SUFFICIENT TO AUTHORIZE RECOVERY. 

Where accident insurance policy provided indemnity for loss of sight of eye, 
resulting within 90 days from date of accident and written notice of accident be 
given insurer within 20 days from accident, recovery on policy was not authorized, 
where evidence did not show loss of sight within 90 days of accident, or that notice 
was timely given to insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[4, 7].) 


Appeal from Superior Court, Marion County; Sidney S. Miller, Judge. 

Action by John Ritchie against the National Life & Accident Insurance Com- 
pany of Tennessee, Inc. From a judgment for plaintiff, defendant appeals. Reversed. 

Young & Linder, of Indianapolis, for appellant. 

Wm. E. Reiley, of Indianapolis, for appellee. 


Remy, J. On September 27, 1924, appellee, being the holder of an accident 
policy issued by appellant insurance company, suffered an accidental injury which re- 
sulted, some months later, in the total loss of the sight of his right eye. The policy 
provided indemnity of $150 for the total loss of the sight of an eye, conditional that 
the loss of sight should result “within 90 days from the date of the accident,” and 
that written notice of the injury be given to the company “within 20 days after the 
accident causing such injury.’ 

This action which was commenced December 17, 1925, is by appellee against ap- 
pellant company to recover on the policy for the loss of ‘his eye. Trial resulted in 
a verdict and judgment for appellee for $150, from which this appeal is prosecuted ; 
errors assigned being the action of the court in overruling demurrer to the complaint 
and in overruling motion for new trial. 

In the complaint which sets out the policy as an exhibit, appellee avers that 
on September 27, 1924, he was accidentally struck in the right eye by the loose end 
of a baling wire causing a serious injury to the eye, and disabling him from perform- 
ing any labor for a period of 6 weeks; that on February 1, 1925, he discovered that 
he had lost the sight of the eye, and on that day notified the company that he had re- 
ceived the injury, and that he ‘would claim the indemnity. It is not averred in the 
complaint that the loss of the sight of the eye resulted within 90 days from the date 
of the accidental injury, nor is it averred, directly or indirectly, that appellant had been 
given, or had received, any notice of the injury except the notice of February 1, 
1925, and no facts as ‘averred showing waiver of notice. 


[1] It is urged by appellant that no cause of action is stated, for the reason 
that it is not averred that the company had been given notice of the injury within 
20 days after the accident causing the injury, and for the further reason that it is not 
averred that the loss of the sight of the eye resulted within 90 days from the date 
of the accident. The contention of appellant must prevail. Under the terms of the 
policy appellee had no cause of action for the accidental injury of his eye, unless the 
injury resulted in the loss of the sight of the eye within 90 days from the date 
of the accident; and even then, appellant was entitled to notice within 20 days after 
the accident, unless such notice was waived. Hatch v. United States Casualty Co. 

1908) 197 Mass. 101, 83 N. E. 398, 14 L. R. A. (N. S.) 503, 125 Am. St. Rep. 
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332, 14 Ann. Cas. 290; Feder v. Midland Casualty Co (1925) 316 Ill. 552, 147 N. E. 
468; Weaver v. National Casualty Co. (1924) 81 Ind. App. 421, 143 N. E. 608. 

[2] However, if the complaint had been drawn so as to state a cause of action, 
the judgment would nevertheless, have to be reversed, it not being sustained by 
sufficient evidence. There is no evidence that appellee lost the sight of his eye within 
90 days after the date of the accident, nor is there any evidence that notice of the 
injury was given to the company by appellee within 20 days after the accident, and 
there is no evidence of waiver of notice by the company. 

Reversed. 


BUSINESS MEN’S INDEMNITY ASS’N_v. WASHBURN. (No. 12842.) 
(Appellate “om of Indiana, in Banc. June 16, 1927.) 
157 Northeastern Reporter 104. 

1. INSURANCE—COURT, IN CONSTRUING POLICY COVERING ACCI- 
DENTAL INJURIES AND DEATH, EXEMPTING LIABILITY FOR 
INTENTIONAL INJURIES, MUST ASSUME WORD “DEATH” WAS 
OMITTED FOR REASON. 

Where, in policy insuring against accidental bodily injuries and death, exemption 
clause relative to injuries intentionally inflicted by insured or any other person did 
not contain word “death,” court, in construing such exemption, must assume that 
the word “death” was omitted for some good and sufficient reason. 

(For other cases, see Insurance, Dec. Dig. § 464:) 


2. INSURANCE—BENEFICIARY IN POLICY COVERING ACCIDENTAL 
INJURIES, DEATH, AND DISABILITY, WITH EXEMPTION FOR IN- 
TENTIONAL INJURIES, MAY RECOVER FOR DEATH RESULTING 
FROM INTENTIONAL INJURY. 

Under policy covering accidental injuries, death, and disability, and exempting 
liability as to injuries intentionally inflicted by insured or any other person, bene- 
ficiary held entitled to recover for ‘death of insured resulting from being intentionally 
shot and injured by another, since such exemption clause deals with injuries only, 
and it cannot be said that exemptions from death was intended thereby. 

(For other cases, see Insurance, Dec. Dig. § 464.) 


Appeal from Marion Circuit Court; Harry Chamberfin, Judge. 

Suit by Dora May Washburn against the Business Men’s Indemnity Association. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Oscar C. Hagemier and Rochford, Wall & Rochford, and Elias D. Salsbury, 
all of Indianapolis, for appellant. 

Oren S. Hack, of Indianapolis, for appellee. 

McManan, J. On November 17, 1916, appellant, a mutual benefit association, 
accepted Nathan T. Washburn as a member and issued to him a certificate of mem- 
bership and policy of insurance, reading, in part, as follows: 

“The association hereby accepts the insured as a member and hereby insures him, 
subject to the terms, hereinafter contained, against bodily injuries and death or 
disability resulting therefrom, effected directly, independently, and exclusively of 
all other cause, contributing or proximate, through external, violent and accidental 
means, * * * 

“Sec. 12. This policy does not cover any injury sustained by the insured while 
under the influence or suffereing from the effects of any liquor or narcotic; * * * 
nor any injury, intentionally inflicted by the insured, sane or insane, or by any 
other person, sane or insane, unless it be established that such injuries resulted 
from an assault committed for the sole purpose of burglary or robbery.” 

In February, 1925, at a time when said policy of insurance was in force, the 
insured was intentionally shot and injured by another, from which injury the in- 
sured died the next day. Appellee, as beneficiary in the policy, brought suit to 
recover the amount of the policy. Appellant filed an affirmative paragraph of an- 
swer admitting the issuance of the policy and that it was in force at the time of 
the insured’s injury and death, but alleged that he was intentionally shot by a 
named person, and that the injury which resulted in his death was intentionally in- 
flicted and was not the result of an assault committed for the sole purpose of burglary 
or robbery. A demurrer was sustained to this answer, and, appellant refusing to 
plead further, judgment was rendered for appellee for the amount of the policy. 
The error assigned is the action of the court in sustaining the demurrer to the answer. 
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Appellant says the policy in question insured against “bodily injuries and death 
and disability resulting therefrom,” specifically excluding intentional injuries, whether 
inflicted by the insured, or by any other person, except such intentional injury re- 
sults from an assault committed for the sole purpose of burglary or robbery, that 
the answer alleges the assault which caused the injury was intentionally inflicted 
and was not the result of an assault committed for the sole purpose of burglary or 
robbery, and insists that the injury from which the insured died was an intentional 
injury and not covered by the policy. Appellee contends the policy covered both 
injury and death, and that the exception is not available as a defense in an action 
for death, and that the exemption is only available as a defense in an action for 
injury not resulting in death. 

In support of this contention appellee calls attention to the fact that the word 
“death” does not occur in the excluding or exempting clause of the policy; that 
the word “death” is not referred to; either directly or indirectly, in the excluding 
or exempting clause; and that such clause refers only to an injury to the insured 
and does not in any way limit the insurer’s liability to the beneficiary named in 
the policy for an accidental death of the insured. 

Appellant cites and relies on Continental Casualty Co. v. Klinge, 82 Ind. App. 
277, 144 N. E. 246. The policy involved in that case specifically provided that it did 
not cover any “loss” which resulted from the intentional act of the insured or of any 
other person, excepting assaults committed upon the insured for the sole purpose 
of burglary or robbery, and it was there held that “loss” covered death. As hereto- 
for stated, the policy in the instant case insured against “injury and death” while the 
excluding or exempting clause included injury alone leaving death unaffected by the 
exempting clause of the policy. 

In Strother v. Business Men’s, etc., Ass’n, 193 Mo. App. 718, 188 S. W. 314, 
the policy excluded any injury, “fatal or otherwise.” The policy involved in Trav- 
elers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308, provided 
that no claim should be made when the death of the injured was caused by inten- 
tional injuries. The policy involved in each of the other cases cited by appellant 
excluded both injury and death when brought about intentionally. 

[1] We do not know why the word “death” was not inserted in the exemption 
clause of the policy now under consideration after the word “injury.” We do know 
that the insertion of the word “death” would have made plain a provision, which, 
without this word, is involved in some doubt and susceptible of two interpretations, 
and we cannot assume the word was omitted by inadvertence. Indeed, we must as- 
sume the word “death” was omitted for some good and sufficient reason. See Inter- 
state Business Men’s Accident Ass’n vy. Dunn, 178 Ky. 193, 198 S. W. 727, 6 A. L. 
R. 1333. 

[2] The policy deals with and covers accidental injuries, loss of life, and disa- 
bility. The exemption clause deals with injuries only, and it may well be said that 
no exemption from death was intended. See Kascoutas v. Federal Life Ins. Co., 
193 Iowa, 343, 185 N. W. 125, 22 A. L. R. 294 (second appeal). For opinion on 
first appeal, see same title, 189 Iowa, 889, 179 N. W. 133. 

There was no error in sustaining the demurrer to the answer. 

Judgment affirmed. 

Dausman, J., absent. 


HOSKINS v. NORTH AMERICAN ACC. INS. CO. (No. 27458.) 
(Supreme Court of Kansas. June 11, 1927.) 
256 Pacific Reporter 981. 
(Syllabus by the Court.) 
INSURANCE—AMBIGUOUS POLICY SHOULD BE CONSTRUED MOST 

FAVORABLY TO INSURED; ACCIDENT POLICY, INDEMNIFYING 

INSURED AGAINST INJURIES FROM BEING THROWN FROM 

“SUCH” VEHICLE OR CAR, HELD TO COVER INJURY FROM BEING 

THROWN FROM STREET CAR. 

Under the general rule that where an accident insurance policy is open to more 
than one construction, and for that reason requires an interpretation, held that it 
should be construed most favorably to the insured, and in this case the word “such” 
to refer to public cars as well as private cars. 


(For other cases, see Insurance, Dec. Dig. §§ 146[3], 452.) 
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Appeal from District Court, Wyandotte County; Charles A. Miller, Judge. 

Action by Oscar Hoskins, as administrator of the estate of Nellie Hoskins, 
deceased, against the North American Accident Insurance Company. From a judg- 
ment for defendant, plaintiff appeals. Reversed, with directions. 

J. H. Brady and T. F. Railsback, both of Kansas City, for appellant. 

J. E. McFadden and O. Q. Claflin, Jr., both of Kansas City, for appellee. 

Hurtcuison, J. This is an action calling for the construction and interpretation 
of the language of an accident insurance policy, particularly as to whether the word 
“such” refers only to the vehicles and car mentioned in the clause preceding it or 
includes by reference the vehicles and cars described in the two preceding clauses. The 
paragraph in the insurance policy reads as follows: 

“If the insured shall, by the wrecking or disablement of any railroad passenger 
car or passenger steamship or steamboat, in or on which such insured is traveling 
as a fare-paying passenger; or, by the wrecking or disabliment of any public 
omnibus, street railway car, taxicab, or automobile stage, which is being driven or 
operated, at the time of such wrecking or disablement, by a licensed driver plying 
for public hire, and in which such insured is traveling as a fare-paying passenger ; 
or, by the wrecking or disablement of any private horse-drawn vehicle, or private 
motor-driven <ar in which insured is riding or driving or, by being accidentally thrown 
from such vehicle or car, suffer any of the specific losses set forth below in this part 
I, the company will pay the sum set opposite such loss.” 

On the 2d day of September, 1924, Nellie Hoskins, of Kansas City, Kan., took 
out an accident insurance policy with the defendant company, the North American 
Accident Insurance Company, for $1,000, which policy contained the above-quoted 
paragraph, described and know as part I. On the 22d day of January, 1925, she be- 
came a fare-paying passenger on one of the street cars of the receivers of the Kansas 
City Railways Company in Kansas City, Kan., being then and there operated for 
hire by a licensed driver or motorman and conductor, and on account of the care- 
lessness and negligence of the railway company, its servants and employees, in 
handling and operating said street car, she was thrown and hurled from the street 
car with such great force and violence that her neck was broken and she died im- 
mediately. Her husband, Oscar Hopkins, as administrator of her estate, brought an 
action against the accident company in the district court of Wyandotte county. 
Fourth division, to recover $1,000 from said company and 6 per cent. interest thereon 
from the date of the accident. The answer of the company admits the statement 
of facts alleged in the petition and reiterated them in the answer, so that there is 
no dispute as to the facts and circumstances. Trial was had by the court, and the 
case was submitted on the pleadings without the introduction of evidence. The 
court decided in favor of the plaintiff, and on motion for new trial granted the 
same and rendered judgment for the defendant insurance company. 

The defendant company contended and still contends that the word “such” in 
the fourth clause of the ‘policy relates only to the clause immediately preceding it, 
which refers to a private horse-drawn vehicle or a private motor-driven car, and 
asserts that there is no liability of the company in this particular case because the 
deceased was accidentally thrown from a public car as is described in the first and sec- 
ond clauses of the quoted paragraph and not from a private car as mentioned in the 
third clause. 

Our attention is directed to the separation of the third and fourth clauses by a 
comma only whereas the first and second are followed by semicolons, which natur- 
ally might lead to the conclusion that the intention was to connect the fourth with the 
third only and separate it from the two preceding clauses. If we accept this 
as conclusive, we are, by the same reasoning, confronted with the situation of having 
none but the last or last two clauses provided with any remuneration in case of loss, 
the first and second being cut off by punctuation, so that there would be no liability 
for accidents under the circumstances described therein. Does not the following 
more reasonably express the intention of all parties to the contract: 

(1) “If the insured shall, by the wrecking or disablement of any railroad 
passenger car or passenger steamship or steamboat, in or on which such insured is 
traveling as a fare-paying passenger, * * * suffer any of the specific losses set forth 
below in this part I, the company will pay the sum set opposite such loss.” 

(2) “If the insured shall, * * * by the wrecking or disablement of any public 
omnibus, street railway car, taxicab, or automobile stage, which is being driven 
or operated, at the time of such wrecking or disablement, by a licensed driver plying 
for public hire, and in which such insured is traveling as a fare-paying passenger, 
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* * * suffer any of the specific losses set forth below in this part I, the company will 
pay the sum set opposite such loss.” 

(3) “If the insured shall, by the wrecking or disablement of any private horse- 
drawn vehicle, or private motor-driven car in which insured is riding or driving, * * * 
suffer any of the specific losses set forth below in this part I, the company will pay 
the sum set opposite such loss.” 

(4) “If the insured shall, * * * by being accidentally thrown from such vehicle 
or car, suffer any of the specific losses set forth below in this part I, the company 
will paw the sum set ouposite such loss.” 

To make the sense complete and fix a liability with each of these four clauses, 
we must use the first four words of the first clause, “if the insured shall,” and the 
closing words of the paragraph, “suffer any of the specific losses set forth below in 
this part I, the company will pay the sum set opposite such loss.” If read in this way 
each clause has a definite connection, and for each there is a fixed liability, and in 
doing so nothing is sacrificed or disturbed but the technical use of punctuation. 

“The punctuation of a document, although it may aid in determining the meaning, 
will not control of change a meaning which is plain from the consideration of the 
whole document and the circumstances.” 13 C. J. 535. 


“While punctuation marks may be considered as an aid to the interpretation of 
an insurance policy, nevertheless they will not control or change a meaning which may 
be plainly gathered from the words, their arrangement, and the context.” 32 C. J. 1151. 

It is suggested that the fact that the first and second clauses refer to public 
vehicles and cars and the third to private is another reason why the fourth should 
not refer back past the third, but we can see no good reason why in arranging for 
indemnity against being accidentally thrown from a car that a private car should 
be in contemplation of the parties to the contract when the language is susceptible 
of a reference to a public car as well as a private car. In other words, using the 
general language of the last reference, we think contracts of, insurance should be 
given a fair and reasonable construction such as intelligent business men would give 
them rather than a strange, unnatural, strict, technical construction. The use of the 
singular instead of the plural in the statement, “such vehicle or car,” is not necessarily 
significant because of the unmistakable intention in this connection to refer to the 
particular vehicle or car from which the passenger was accidentally thrown. 


There is no question but that the language of the paragraph under consideration 
is susceptible to more than one construction. It is certainly ambiguous. One is 
readily convinced of this situation, not only by the able presentation of the two 
constructions advocated respectively by the attorneys for the appellant and the ap- 
pellee, but also by the fact that the learned trial judge reversed himself on motion 
for a new trial and adopted the opposite construction. The ambiguity is apparent 
from the action of other insurance companies, as has been shown us by reference 
in the briefs, in rewriting and rearranging their accident policies, using exactly 
the same general language, but separating the clauses for the evident purpose of 
avoiding such ambiguity. The recent decision in the Third Division of the first 
District of the Appellate Court of Illinois in the case of Konstantelos v. Great 
American Casualty Co., 241 Ill. App. 283, has been carefully considered and is 
entitled to weight as a precedent, but the construction as above indicated seems to 
us more reasonable and more nearly that which was surely in the contemplation 
of the parties to the contract. 

“The general rule is that if the terms of an accident policy are obscure or 
open to more than one construction, that one which is more favorable to the insured 
must prevail.” Evans v. Accident Association, 102 Kan. 556, par. 2 syl., 171 P. 
643, L. R. A. 1918D, 122. 

“It is a well-settled rule that where a policy of insurance is so drawn as to 
require an interpretation, a construction most favorable to the insured will be adopted 
for the reason that the company prepares the contract of insurance, thereby selecting 
ie = language.” Brown v. Accident Insurance Co., 114 Kan. 337, 338, 219 P. 

06. 

Under our well-settled rule in Kansas and elsewhere, this ambiguity can and 
should be solved and the construction adopted in favor of the insured. 

The judgment is reversed, with directions that judgment be entered for plaintiff. 

All the justices concurring. 
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BINGHAM v. CONTINENTAL CASUALTY CO. 
(Court of Appeals of Kentucky. April 22, 1927.) 
293 Southwestern Reporter 968 

1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO TAKE CASE TO 
JURY ON ISSUE WHETHER INSURED WAS SHOT IN ASSAULT TO 

ROB, WITHIN REQUIREMENT OF ACCIDENT POLICY. 
In action on accident policy not covering injury resulting from intentional act 
of any person except in assault for purpose of burglary or robbery, evidence that 
insured had roll of bills before being shot which were not found in his clothes after- 


wards held insufficient to take case to jury on issue whether insured was shot in as- 
sault to rob. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


2. INSURANCE—BURDEN OF PROOF IS NOT SUSTAINED BY SHOWING 
FACTS EQUALLY CONSISTENT WITH OR AGAINST RECOVERY. 
Beneficiary did not sustain burden to show that insured was killed in assault for 

purpose of burglary or robbery, within requirement of accident policy, by evidence 

which was as consistent with theory of killing for revenge as for robbery. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE—BENEFICIARY UNDER ACCIDENT POLICY HAD BUR- 
DEN TO SHOW KILLING IN ATTEMPT TO ROB, IN VIEW OF 
PLEADING. 

In action on accident policy not covering injury resulting from intentional act of 
any person except in assault for purpose of burglary or robbery, beneficiary, who 
pleaded character of death in specific terms as being an assault for burglary or 
robbery, had burden of proof. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal from Circuit Court, Bell County. 

Action by Lizzie Bingham against the Continental Casualty Company. Judgment 
for defendant, and plaintiff appeals. Affirmed. 

James M. Gilbert, of Pineville, for appellant. 

N: R. Patterson, of Pineville, for appellee. 

DietzMAN, J. In this action brought by the appellant against the appellee to re- 
cover the amount of an accident insurance policy on the life of her husband of which 
she was the beneficiary, the court, at the close of her case, peremptorily instructed the 
jury to find for the appellee, and she has appealed. 


[1] The policy sued on insured the life of Ed Bingham against loss effected 
solely and independently of all other causes by the happening of an external, violent, 
and purely accidental event. A subsequent clause in the policy provided that it did 
not cover any loss if the injury causing it resulted from the intentional act of the 
insured or of any other person except, however, assaults committed upon the in- 
sured for the sole purpose of burglary or robbery. By an amended petition, ap- 
pellant admitted that Ed Bingham had been killed by the intentional act of Frank 
Young, but she claimed that her husband had been killed in the course of an assault 
committed for the sole purpose of robbery. To sustain her contention, she introduced 
testimony tending to prove the following facts: 

Just after dark, and about half an hour before Ed Bingham was shot, he and 
the appellant were out on the railroad track a short distance in front of their home, 
and while there he fired his revolver at least once and possibly more times for the 
purpose of testing it to see whether it would hang or not. At that time the appel- 
lant observed that her husband had a roll of money on the outside of which a $20 
bill was wrapped, but she did not remember the size of the roll. The next time 
she saw him he was in the hospital, where he had been taken after he was shot, 
and where he soon died as a result of the gunshot wound. Ed Bingham was shot 
while standing on the front porch of his home just in front of the doorway leading 
into a room where a bright fire was burning. Immediately after the shot which 
fatally wounded him, his father, who was living nearby, rushed over to the house 
and found him lying on the front porch with a man by the name of Bob Collet 
beside him. Bingham’s pistol was then lying on the table in the dining room. The 
father had heard no quarreling prior or subsequent to the shot. He had seen his 
son in Pineville that day with some $40 to $50 upon him. After the shooting, he 
examined his son’s clothes and found no money. He admitted, however, that this 
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examination took place in the hospital the next day after his son was killed and 
after the clothes had been removed from the body. He said that when he got to 
the porch just after the shooting, his son, who was then conscious, exclaimed, “They 
killed me and killed me for nothing.” 

Nancy Williams, who lived near by, said that just after the shooting she looked 
from her window over to Bingham’s house and saw somebody stooping over the 
person of the deceased, but she did not know who it was. Gracie Philpot also 
testified that from a house some 90 feet away she saw somebody on the porch 
just after the shot was fired, but she too did not know who it was. Robert Collet 
testified that he was in his house about 20 or 30 feet away from Bingham’s house 
with the door shut. When the shot was fired, he at once jumped up, opened his 
door and ran over to the porch of Bingham’s home. He was asked, “Had there been 
time for anybody to get to that body before you got there?’ He answered, “I 
don’t think so.” He was then asked, “You are quite positive you were the first man 
there?” and he answered, “Yes, sir.” He further testified that it could not have 
been a half minute between the time when the shot was fired and the time when 
he got to the porch, that he saw no one around, and that when he got to the porch 
he stooped over, picked up the wounded man’s head and held it until his father 
came. It was undoubtedly Collet whom Nancy Williams and Gracie Philpot saw 
on the front porch of the Bingham home. 

This was all the testimony produced bearing on how or why Ed Bingham was 
shot. It is obvious that there was not enough to take the case to the jury on the 
question of whether or not the deceased had been shot during the course of an 
assault with intent to rob. It is true his wife saw him with some money about half 
an hour before the shooting, and it is true that on the next day no money was found 
in his pockets, but he may have taken the money out of his pocket and put it in 
the drawer or some other place for safe-keeping, even as he or some one else placed 
the pistol which he had out on the right of way on the table in the dining room. 
Collet testified that it was scarcely half a minute from the time he heard the shot 
to the time he got to where Bingham was, and that he saw no one around. It is 
obvious that in this short time no one would have had opportunity to have robbed 
Bingham. The deceased himself said, “They killed me and killed me for nothing.” 
The person whom Gracie Philpot and the witness who lived on the hillside saw on 
the porch stooping over was undoubtedly Collet, who admitted that he went to 
the body and held the head of Bingham until others came. 

[2] The evidence is just as consistent with the theory that Bingham was shot 
for the purpose of revenge as it is with the theory that he was short for the purpose 
of robbery. If in one state or case, the plaintiff may recover, and, on another, he 
cannot recover, and the evidence for the plaintiff tends no more strongly to prove 
the first state of case than the second, no recovery can be had. A£tna Life Ins. 
Co. v. Rustin, 151 Ky. 103, 151 S. W. 366. Appellant insists, however, that under 
this Rustin Case she was entitled to go to the jury. In some ways, the Rustin Case 
is like the case at bar. The policies in both cases are pretty much the same except 
that in the Rustin Case the insurer was liable for 10 per cent. of the face of the 
policy if the injury was intentionally inflicted on the insured by any one else, while 
in this case the insurer is liable for no part of the face of the policy in such state 
of case, both policies providing, however, full liability if the injuries were inflicted 
during an assault for the purpose of robbery. In the Rustin Case, no concession was 
made in the pleadings as to the manner in which the injury was inflicted. All that 
appeared in evidence was that Dr. Rustin, while on the front porch of his home, was 
shot. We held that the burden of showing that he had been shot intentionally was 
upon the insurer, under the rule that, where a policy contains a general clause 
containing a promise to pay and also a separate and distinct clause which has the 
effect of taking out of the general clause something which would otherwise be in- 
cluded in it, a party relying on the general clause may, in pleading, set out that 
clause only, and it then devolves on the insurer to plead and prove the facts bring 
the case within the exempting clause. However, in the case before us, appellant 
expressly conceded in her amended petition that her husband had been intentionally 
shot by Frank Young. She then alleged that Young had shot her husband for the 
purpose of robbery. 

[3] Whether, had the appellant contented herself with just alleging sufficient 
facts to bring her case within the general clause of the policy, it would then have 
devolved on the appellee, not only to prove that Ed Bingham had been intentionally 
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shot by Frank Young, but also that he had been so shot not in the course of an 
assault with intent to rob, as held in the case of Olson v. Southern Surety Co., 
201 Iowa, 1334, 208 N. W. 213, and expressly not decided in the case of Ging v. 
Travelers’ Insurance Co. of Hartford, 74 Minn. 555, 77 N. W. 291, we need not 
decide. Appellant did not so content herself. On the contrary, she undertook in 
her amended petition to describe the character of the accidental death her husband 
sustained, and for which she said the insurer promised to pay. She did not plead 
in general terms but in specific terms. Having alleged the exact way in which 
her husband was killed accidentally within the meaning of the term in the policy, 
she had to prove her allegations in order to recover on that policy. The burden 
of proof then being upon the appellant, she did not sustain it by proving facts which 
were as consistent with a theory for which she was not entitled to recover as with 
one for which she was entitled to recover. Ihe lower court therefore committed 
no error in peremptorily instructing the jury to find for the appellee. 

Although the case of Young v. Commonwealth, 214 Ky. 475, 283 °S. W. 431, 
played no part in the consideration and determination of this case, it may prove 
interesting to the curious reader. 

Judgment affirmed. 
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AUTOMOBILE 


DENNIS SHEEN TRANSFER v. GEORGIA CASUALTY CO. (No. 26581.) 
(Supreme Court of Louisiana. April 25, 1927. Rehearing Denied May 23, 1927.) 
113 Southern Reporter 165. 

1. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT LIABILITY 
INSURER WAS NOT NOTIFIED OF ACCIDENT UNTIL THREE 
MONTHS AFTERWARD. 

In action on liability insurance policy, evidence held not to show that defendant 
was given notice of accident until suit against assured was filed nearly three months 
afterward. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


2. INSURANCE—ASSURED, NOT NOTIFYING LIABILITY INSURER OF 
ACCIDENT UNTIL NEARLY THREE MONTHS AFTERWARD, CAN- 
NOT RECOVER ON POLICY REQUIRING IMMEDIATE NOTICE, 
UNLESS WAIVED. 

Insured, not giving liability insurer notice of accident for nearly three months, 
cannot recover on policy making immediate written notice condition precedent to 
liability, unless giving thereof was waived. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


3. INSURANCE—LIABILITY INSURER MAY WAIVE FAILURE TO GIVE 
IMMEDIATE NOTICE OF ACCIDENT BY DEFENDING SUIT AGAINST 
ASSURED. 

Liability insurer, by assuming defense of suit against assured, may waive failure 
to give immediate written notice of accident. 
(For other cases, see Insurance, Dec. Dig. § 558[1].) 


4. INSURANCE—LIABILITY INSURER HELD NOT TO HAVE WAIVED 
FAILURE TO GIVE IMMEDIATE NOTICE OF ACCIDENT BY PAR- 
TICIPATING IN DEFENSE OF SUIT AGAINST ASSURED UNDER 
EXPRESS RESERVATION OF RIGHT TO RELY THEREON. 

Where liability insurer’s state agent notified assured that he would return papers 
in suit against latter, unless informed of assured’s desire that company’s attorney look 
after matter, without committing it to assumption of case, until it determined whether 
to waive failure to give immediate notice of accident, assured was thereafter requested 
to sign non-waiver agreement, and insurer’s attorneys advised insured that they were 
returning papers under instructions of home office which refused to handle case, insurer 
did not waive failure to give such notice. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

O’Niell, C J., dissenting. 

Appeal from Civil District Court, Parish of Orleans; Porter Parker, Judge. 

Action by the Dennis Sheen Transfer against the Georgia Casualty Company. 
Judgment for plaintiff, and defendant appeals. Judgment annulled and set aside, and 
plaintiff's demand rejected. 

Edward Rightor and Eugene J. McGivney, both of New Orleans, for appellant. 

Denegre, Leovy & Chaffe, of New Orleans, for appellee. 

Overton, J. The Dennis Sheen Transfer, as its name indicates, is in the transfer 
business, and was engaged in that business in October, 1920. It has a policy in the 
Georgia Casualty Company, the defendant herein, which covered the month of October, 
1920, insuring it against loss, arising from certain accidents. The policy, among 
other provisions, contains one, which it provides shall be construed as a condition 
precedent, reading as follows: 

“When an accident happens the assured shall give immediate written notice thereof 
to the company at its home office in Macon, Ga., or to its duly authorized agent. _ 
any claim is made on account of such accident the assured shall give like notice 
thereof. If any suit is brought to enforce such a claim the insured shall immediately 
forward to the company at its home office in Macon, Ga., every summons or other 
process as soon as the same is served upon him, and the company shall defend such 
suit (whether groundless or not) in the name and on behalf of the assured. All ex- 
penses (legal and otherwise) incurred by the company in defending such suit and all 
court costs assessed against the assured shall be paid by the company (whether the 
verdict is for or against the assured), regardless of the limits of liability expressed in 
condition M. The assured shall always give to the company all co-operation and 
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assistance possible. The company shall have the right to settle any claim or suit 
at its own cost at any time.” 

On October 23, 1920, while the policy, mentioned above, was in effect, one of 
plaintiff's drivers, while driving a wagon belonging to plaintiff, ran into a truck, 
owned by E. A Fitler, at the intersection of St. Charles avenue and Thalia streets, in 
the city of New Orleans. In the collision, the tongue of the wagon was rammed into 
the truck and mashed the left hand of Fitler’s child. In a letter, dated October 26, 
1920, which was received by plaintiff on October 29, 1920, Fitler, through his attorney, 
notified plaintiff of the accident, and of his intention to hold plaintiff liable for the 
injury caused his child. 

After the receipt of this letter some correspondence ensued between plaintiff and 
Fitler’s attorney in an effort on the part of plaintiff to obtain further information con- 
cerning the accident, especially the name of the driver and the number of the license 
plate on the wagon but Fitler’s attorney was unable to give this and other informa- 
tion desired, and finally plaintiff wrote him that, until the information requested had 
been furnished, it could do nothing towards investigating the claim of his client. 

On January 20, 1921, Fitler instituted suit against plaintiff for the injury sus- 
tained by his child and for damage to his truck. Fitler was successful in this suit, 
obtaining a judgment against plaintiff including principal, interest, and costs, for 
$2,369.75. Plaintiff paid Fitler this amount, and also paid $50 for the printing of 
briefs and $350 for services rendered in the case, in the trial court and on appeal by its 
attorneys. Plaintiff then instituted the present suit against the Georgia Casualty 
Company, the defendant herein, on the policy issued by that company, to recover the 
foregoing amounts, aggregating $2,769.75. The defense is a denial of the allegations 
contained in plaintiff’s petition that notice of the accident was given it by plaintiff, as 
provided in the policy. 

{1] When suit was filed by Fitler against plaintiff, the latter delivered to defend- 
ant the copy of the petition and citation served upon it and the correspondence had 
between it and Fitler’s attorney. On the day that the papers were delivered to it, 
defendant wrote plaintiff, calling its attention to the fact that the petition and papers 
delivered disclosed that the accident occurred on October 23, 1920; that demand .was 
made on plaintiff three days later by Fitler’s attorney ; that considerable correspondence 
had taken place between the latter and plaintiff, none of which had been communicated 
to it, and that the suit against plaintiff was the first notice it had of the accident. 
Plaintiff claimed that it had given not only immediate written notice to defendant of 
the accident, as provided by the policy, but also, through its secretary and treasurer, 
had discussed the accident with F. A. Dicks, defendant’s state agent, and with one 
of defendant’s adjusters. Defendant still contended that it had received no such notice, 
and that the first knowledge it had of the accident was when the papers, relating to 
the suit against plaintiff, were delivered to it. Plaintiff was unable to produce, at the 
time, a copy of the notice, which it claimed it had mailed defendant. However, 
C. J. Kaupp, plaintiff’s chief clerk, testified that later, apparently in June, 1921, several 
months after Fitler’s suit was filed, in making, at plaintiff’s instance, a search for a 
copy of the notice, he found a carbon copy of a letter in plaintiff’s office addressed to 
defendant, misplaced in a file, belonging to another company, in which some of plain- 
tiff’s officers were interested, advising defendant of the accident. The letter is dated 
October 29, 1920, the day on which plaintiff received the communication from Fitler’s 
attorney, advising it of the accident, and its contents consist of a reproduction of that 
communication and a statement of the efforts that plaintiff was making to obtain 
further information. Kaupp, however, testified that he does not know whether the 
original of the letter was mailed to defendant or not. Sheen, the secretary and 
treasurer of plaintiff at the time, testified that he dictated the letter, but does not know 
whether it was mailed to defendant. These are the only two witnesses placed on 
the stand by plaintiff. Our examination of their evidence leads us to the conclusion 
that not only do they not know whether the letter was mailed, but do not know whether 
it was delivered by messenger. On the other hand, Dicks, the general agent of the 
company, who opens the correspondence addressed to the office, who dictates the an- 
swers to all important letters, and who refers letters advising the company of the 
occurrence of an accident to an adjuster for an examination into the details of the 
accident, testified positively that no such letter was received. The record shows that 
the correspondence between plaintiff and Fitler’s attorney was not delivered or com- 
municated to defendant until Fitler filed his suit, and it fails to establish that plaintiff 
received even verbal notice of the accident, though the contract between the parties 
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calls for written notice, until that suit was filed, which, as stated, was nearly three 
months after plaintiff had knowledge of the accident. In these circumstances we 
must hold that it does not appear that plaintiff was given notice of the accident until 
nearly three months after the accident occurred. 


_ [2] The giving of immediate notice to the insurer of the accident insured against 
is a matter of importance to it. Prompt notice places the insurer in a far better 
position to ascertain the facts relating to the accident, and the names of the wit- 
nesses by whom those facts may be established, than a notice long delayed, and fre- 
quently enables the insurer to make a more satisfactory adjustment than could be 
otherwise made. The policy makes the giving of immediate written notice by the 
assured a condition precedent to liability. Where such is the case, there can be no 
recovery on the policy by the assured in the absence of the giving of the required notice, 
unless the giving of it has been waived. It cannot be said that notice delayed nearly 
three months is immediate notice. Oakland Motor Co. v. American Fidelity Co., 190 
Mich. 74, 155 N. W. 729. 

[3, 4] But plaintiff contends that, in this instance, defendant waived the notice 
by receiving from it the papers in the suit filed by Fitler, and by taking part in the 
defense of that suit. The assured, by assuming the defense of the suit against the 
assured, may thereby waive the failure to give immediate written notice of the accident. 
In this instance, on the same day that plaintiff delivered defendant the papers in 
the Fitler Case, Dicks, defendant’s general agent for this state, in a letter to plaintiff, 
which was received, after calling plaintiff’s attention to its failure to give notice, wrote 
plaintiff as follows: 

“T have no authority to waive the provisions of the policy. However, I am notifying 
the main office of the facts. If it is your desire that I shall have the company’s attor- 
ney look after the matter without committing it to an assumption of the case thereby 
until the company determines whether it will waive your non-compliance with the 
policy as far as this case is concerned, I shall be glad to have the company’s attorneys 
so do. If you so desire, please write me at once. If not I shall return the papers 
to you until instructed by the company whether it accepts the case or not.” 

‘There after plaintiff was requested to sign an agreement, the effect of which seems 
to have been to reserve to defendant the right to avail itself of the failure to give 
immediate notice of the accident, as a defense in a suit on the policy. But plaintiff was 
contending that it had given the required notice of the accident, and refused to sign 
the agreement, though raised no objection to defendant’s proceeding with the de- 
fense of the case until it could be ascertained whether the home office would waive the 
failure to give immediate notice or pending the production of proof by plaintiff, 
verifying its contentions, as to the giving of notice. On March 5, 1921, the attorneys 
for defendant wrote plaintiff that they were returning the papers in the case, but 
for some reason, which does not appear, they failed to return them on that date. 
However, on April 8, 1921, they wrote again, returning the papers, and advising plain- 
tiff that they were acting under the instructions of the home office, which had refused 
to handle the case, and suggesting that it made arrangements with its own attorney 
to handle it. So far as we are able to gather, this was before the trial of the case 
on its merits, though it is not unlikely that defendant’s attorneys had filed some plead- 
ing in the case for the plaintiff herein. 

Under these circumstances we think that defendant did not waive the failure to 
give the notice required by the policy,, for it was acting throughout under a reservation 
communicated to plaintiff, and plaintiff, though it refused to sign the non-waiver agree- 
ment, raised no objection to defendant’s thus proceeding with the defense of the 
case. See Edgefield Mfg. Co. v. Maryland Casualty Co., 78 S. C. 73, 58 S. E. 969. 
The authorities, cited by plaintiff, are not, in our opinion, pertinent to the facts here 
disclosed. 

The judgment of the lower court was for plaintiff as prayed for. 

For the reasons assigned, the judgment appealed from is annulled and set aside, and 
plaintiff's demand is now rejected, at its cost in both courts. 

O’Niell, C. J., dissents. 
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COOK MOTORS CORPORATION vy. CASUALTY ASS’N OF AMERICA. 
(No. 50.) 
(Supreme Court of Michigan. June 6, 1927.) 
214 Northwestern Reporter 212. 

3. INSURANCE—RECIPROCAL INSURANCE ASSOCIATION, ACCEPTING 
PREMIUMS AND NEGOTIATING SETTLEMENT OF LOSSES IS ES- 
TOPPED FROM DENYING LIABILITY BECAUSE OFFICER WAS 
UNAUTHORIZED TO SUBSCRIBE FOR INSURANCE. 

Reciprocal insurance association, after accepting payments of premiums on policy 
and negotiating for settlements of losses is estopped from denying liability on ground 
that officer subscribing for insurance had no authority to sign on insured’s behalf. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

4. INSURANCE—INSURER, BY ACCEPTING PREMIUMS AND SETTLING 
LOSSES WITHOUT DENYING LIABILITY FOR MISREPRESENTA- 
TIONS AS TO TITLE, WAIVED DEFENSE. 

Where reciprocal insurance company had accepted policies and negotiated for set- 
tlement of losses occurring thereon, with no suggestion of denial of liability on its 
part because of misrepresentation made in schedule as to title, right to rely on such 
defense was waived. 

(For other cases, see Insurance, Dec. Dig. § 397.) 


5. INSURANCE—NEW CONTRACT, AFTER RIGHT OF ACTION ON IN- 
SURANCE POLICIES ACCRUED, REDUCING PURCHASE PRICE OF 
AUTOMOBILE TRUCKS, DID NOT AFFECT LIABILITY OF INSURER. 
Fact that seller of automobile trucks, after right of action of buyer under insur- 

ance policies accrued, entered into a new contract with buyer, reducing purchase price 

of trucks, did not affect liability of insurer under its policies. 
(For other cases, see Insurance, Dec. Dig. § 615.) 


Error to Circuit Court, Wayne County; Vincent M. Brennan, Judge. 

Action by the Cook Motors Corporation, in its own right and as assignee of the 
City Cartage Company, against the Casualty Association of America. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

Argued before Sharpe, C. J., and Bird, Snow, Steere, Fellows, Wiest, Clark, and 
McDonald, JJ. 

Theo. F. Henry, of Detroit (Milburn & Semmes, of Detroit, of counsel), for 
appellant. 

G. Sweetman Smith, of Detroit, for appellee. 

SHarpe, C. J. In 1923 the plaintiff was engaged in the manufacture and sale of 
motor trucks at Kankakee, Ill. The City Cartage Company was organized to operate 
a line of motor trucks between Detroit and nearby cities. On July 6, 1923, an agree- 
ment in writing was made between these companies, in which the Motors Corporation 
agreed to sell to the Cartage Company 10 trucks at the price of $3,600 each, payable 
in monthly installments of $200, for which promissory notes bearing 7 per cent. interest 
should be given. The Cartage Company agreed “to execute a chattel mortgage upon 
each of said trucks as collateral security for the payment” of said notes. It also 
agreed to insure the trucks against loss by fire, theft, and collision “for the joint 
protection of both parties hereto as their interests shall appear,” and to deposit the 
policies in a bank in Detroit, unless otherwise agreed in writing. There are many 
other provisions, of no seeming importance in the consideration of the questions pre- 
sented. Eight trucks were delivered under this contract. On their arrival at Detroit, 
policies insurance against loss or damage by fire, theft, or collision were issued to the 
Cartage Company by the defendant. On October 15, 1923, these several policies were 
surrendered, and a new blanket policy was issued, insuring all of the trucks and some 
trailers the Cartage Company was using. 


Prior to the issuance of this policy, an accident occurred, in which one truck was 
damaged, and the jury found that the loss occasioned thereby was $1,882.92. Damage 
by collision and fire after October 15th resulted in a loss, as claimed by plaintiff, of 
$4,030.14. From this amount certain deductions should me made for unpaid premium. 
This action is brought to recover for such loss. Plaintiff claims by assignment to 
it of the claim of the Cartage Company. It had verdict and judgment for $5,827.76. 
Defendant reviews by writ of error. 

[1] 1. Jurisdiction—Suit was begun by summons served on defendant’s secretary. 





542 The Insurance Law Journal, Vol. 69 [Sept., 1927 


The act under which defendant was organized (No. 256, Pub. Acts 1917) provides that 
service may be made on the insurance commissioner. Defendant appeared by its attor- 
ney and demanded a copy of the declaration. Its default for not pleading was entered, 
but set aside by stipulation. It then pleaded the general issue, and gave notice of 
special defenses. After several witnesses had been examined, its counsel sought to 
raise the question of a lack of due service. The attorney who appeared for it par- 
ticipated in the trial, and is acting for it on review in this court. The trial court 
was clearly right in declining to consider whether service had been legally made 

[2] The defendant was correctly named in the summons and in the opening para- 
graph of the declaration. In the several counts which followed it was said to be a 
corporation. On attention being called to this fact during the trial, the plaintiff was 
— to amend by eliminating such statement. The amendment was properly 
allowed. 

[3] 2. Validity of Policy—Several sections of the act under which the defendant 
is organized (chapter 2 of part 5) prescribe the manner in which the exchange of 
reciprocal or interinsurance contracts shall be effected. It is claimed that no suffi- 
cient instrument in writing was executed by the Cartage Company appointing the 
Michigan Casualty Corporation as*its attorney in fact to exchange the policies in 
question with the other subscribers to the defendant company. The instrument exe- 
cuted when the first policy was issued was signed, “City Cartage Co., Inc. Subscriber, 
by A. G. Nadell,” and that executed when what is spoken of as the blanket policy was 
issued was signed, “City Cartage Co., Subscriber.” Both signatures were witnessed 
by H. D. Southworth, who was at such times a soliciting agent for the defendant. 

It is claimed that Nadell had no authority to sign on behalf of the Cartage Com- 
pany. The policy first issued was canceled at the time the blanket one was issued. 
The defendant accepted the execution of these instruments as a sufficient compliance 
with the statute, and issued its policies to the Cartage Company, based thereon. It 
accepted payments of premium on such policies, and, after the losses had occurred, 
negotiated with the officials of the plaintiff and the Cartage Company for a settle- 
ment thereof. It is clearly now estopped from denying liability for the reason stated. 

3. Representations—Each of the policies provided that it should be void— 

“Sf the interest of the assured in the subject of this insurance be other than uncon- 
ditional and sole ownership.” 

We find no provision in the written agreement under which title in the plaintiff 
was retained. It provided that the Cartage Company shall execute notes for the 
purchase price, and contains an agreement on its part “to execute a chattel mortgage 
upon each of said trucks as collateral security” for the payment thereof. It does not 
appear that any mortgage was executed. So far as this record discloses, the Cartage 
Company was the owner of the trucks free and clear of incumbrance at the time the 
policies were issued. We have not overlooked the testimony of Thomas Van Tuyl, 
plaintiff’s manager at the time the agreement was entered into, who stated that “the 
trucks all belonged to the Cook Motors Corporation.” He apparently overlooked the 
legal effect of the agreement of sale by which their rights must be determined. 

Both policies contained a “Schedule of Statements,” signed by the insured. In 
statement 8, under appropriate headings, the insured was required to state the date of 
his purchase, its actual cost, and whether the property insured was fully paid for, or 
mortgaged or incumbered in any way. In the policy first issued, this statement was 
not filled in, but was marked with a rubber stamp, “This Clause Void.” In the blanket 
policy, under the headings which appear in the statement, there was typewritten: “See 
Indorsement Attached. No Exceptions.” Our attention is not called to the indorse- 
ment referred to. No claim is made that the attention of the insured was called to 
this statement at the time the policy was delivered. The schedule is doubtless designed 
to take the place of an application for insurance. 

[4] There is no dispute about the fact that Southworth, who solicited the insur- 
ance and delivered the policies, was authorized to do so by the defendant. Its then 
secretary, as a witness, admitted such employment by it at the time the policies were 
issued. While he denied any knowledge of the manner in which the Cartage Company 
had procured the trucks, he wrote a letter to the plaintiff on November 24, 1923, 
before any liability accrued under the blanket policy, in which he said that the de- 
fendant had given the Cartage Company “a line of credit of $715,” and that they had 
“met their payments fairly and promptly.” It also appears that Mr. Van Tuyl, at 
that time plaintiff's manager, negotiated with Mr. Henry, defendant’s claim agent and 
present attorney, about the settlement for the damage done to the truck in September, 
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and that Henry then asked him about the contract with the Cartage Company, and 
was told that the company had a copy and he could examine it. The attention of de- 
fendant having been then called to the fact that the Cartage Company had paid noth- 
ing on the trucks, it was its duty to cancel the policies if it did not wish to continue 
to carry the insurance under the circumstances. It also appears that there was much 
negotiation looking to a settlement of the losses which later occurred, and no sug- 
gestion of denial of liability on the part of the defendant because of the misrepre- 
sentations made in the schedule as to the title. Under our decisions, the right to 
rely on this defense was clearly waived. Simpson v. Ohio Farmers’ Ins. Co., 184 
Mich. 547, 151 N. W. 610; Marx v. Fire Ins. Co., 192 Mich. 497, 158 N. W. 1052; 
Blake v. Ins. Co., 194 Mich. 589, 161 N. W. 890; Gordon v. Ins. Co., 197 Mich. 226, 
163 N. W. 956, L. R. A. 1918E, 402; Crossman v. Ins. Co., 198 Mich. 304, 164 N. W. 
a A. 1918A, 390; Baker v. Northern Assurance Co., 214 Mich. 540, 183 

4. Damages.—lIt is urged that the Cartage Company did not own the trucks at the 
time the policies were issued, nor at the time of the damage to them, and therefore 
it sustained no loss, and no valid claim passed to plaintiff under its assignment from 
that company. 

[5] The trucks were delivered to the Cartage Company under the contract before 
referred to. The record does not disclose that this contract was abrogated or in any 
way changed until after the right of action of the Cartage Company under its policies 
had accrued. That the plaintiff afterwards saw fit to enter into a new contract with 
this company, wherein the purchase price of the trucks was reduced, in no way affects 
the liability of the defendant under its policies. ; 

In our opinion, the issues presented were fairly submitted to the jury, and the 
verdict rendered was fully warranted by the proof. 

The judgment is affirmed. 


PRICE v. NATIONAL SURETY CO. 
(Supreme Court, Appellate Division, First Department. June 3, 1927.) 
222 New York Supplement, 437. 

INSURANCE—LOSS OF SERVICES AND MEDICAL EXPENSES OF 
PLAINTIFF PARENT HELD NOT “INJURY TO PERSON OR PROP- 
ERTY” WITHIN MOTOR CARRIER’S BOND; “PERSONAL INJURY” 
GENERAL CONSTRUCTION LAW, §§ 25-A, 37-A; HIGHWAY LAW 
§ 282-B). 

Father’s cause of action for loss of services of infant daughter and medical ex- 
penses resulting from her injury is one for “personal injury,” and not for “injury 
to person or property,” under General Construction Law, §§ 25-a, 37-a, and is there- 
fore not covered by provision of bond required to be obtained by operator of auto- 
mobile for hire by Highway Law, § 282-b, to pay judgment for injury to persons 
or property. 

(For other cases, see Insurance, Dec. Dig. §§ 434, 435.) 

Proskauer, J., dissenting. 

Appeal from Special Term, New York County. 

Action by Max Price against the National Surety Company. From an order 
denying plaintiff’s motion for an order striking out defendant’s answer and granting 
summary judgment, under Rules of Civil Practice, rule 113, plaintiff appeals. 
Affirmed. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer, JJ. 

Goldberg & Solomon, of New York City (Charles Solomon, of Brooklyn, of 
counsel, and Louis P. Goldberg and Joseph G. Josephson, both of New York City, on’ 
the brief), for appellant. 

John C. MacCarthy, of New York City, for respondent. 

McAvoy, J. This order denied the motion of plaintiff to strike out defendant’s 
answer and give summary judgment for the plaintiff. The action is upon a bond given 
by defendant, under which it agreed to pay any judgment, not in excess of $2,500, 
which might be recovered against one David Schoenfield, who was the principal named 
in the bond, for death or injury to persons or property caused in the operation or 
because of defective construction of the motor vehicle referred to therein. This bond 
was given in pursuance of an enactment by the Legislature known as section 282-b of 
the Highway Law, and was designed to cover damages that might result from acci- 
dents to persons or property in the operation of certain motor vehicles. 

Plaintiff’s daughter, Sarah, was injured by coming into contact with Schoenfield’s 
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cab, and thereafter on the 12th of March, 1926, - recovered a judgment of $663.10 
for her personal injuries, which judgment was paid. Plaintiff in this action at the 
same time recovered a judgment against Schoenfield in the sum of $1,122.85 for med- 
ical expenses which resulted from the injuries to his daughter and for necessary 
treatment and cure. This judgment likewise included a recovery for loss of services 
which resulted from the injuries to the daughter. This action was brought on the 
— for the amount of the judgment recovered for such medical expenses and loss 
of services 

The contention of the defendant is that this bond obligates the defendant, under 
the terms of section 282-b of the Highway Law, to pay only a judgment which might 
be recovered against its principal for death or for injury to persons or property caused 
in the operation or by the defective construction of a motor vehicle, and that the judg- 
ment recovered by the plaintiff for medical expenses and loss of services does not 
fall within the description of the nature of the obligation undertaken by the bond 
given under section 282-b of the Highway Law. This precise question has been de- 
cided in the Second Department in a Special Term decision by Mr. Justice Carswell 
(Goodier v. National Surety Co., 125 Misc. Rep. 65, 210 N. Y. S. 88), in which he 
reaches the conclusion that, by reason of the statutory terms used in the act, the intent 
of the Legislature is to be deduced as giving the right of action on such bond only 
for injuries directly occurring to one’s person, and for injuries directly occurring to 
property as a result of contact through the accident complained of, and that the 
statute and the bond provided thereunder do not include the consequential damages to 
another. The phrase used is “injury to persons or property caused in the operation 
* * * of a motor vehicle.” 

Obviously, if this claim for loss of services and expenses incurred is to be in- 
cluded within the phrase “injury to property,” it must be by reason of the injury to 
property resulting to the parent, in being required to part with moneys for the medical 
care and treatment of the infant, and the property loss which occurs to him through 
the fact that she became incapable of rendering service to him, or to another for 
wages to which he would be entitled during her infancy. The injury to property, 
however, has a statutory definition under General Construction Law, § 25-a. It is 
there defined to be ‘ ‘an actionable act, whereby the estate of another is lessened, 
other than a personal injury, or the breach of a contract.” Doubtless this act which 
is complained of did lessen his estate, and his claim would come within this section, 
except for the phrase “other than a personal injury,” which, because of the judicial 
history of that term, must be deemed to exclude his cause of action. 

In a number of cases, in actions by a husband for loss of services of a wife, 
which cannot differ in essence from the loss of services to a father through injury 
to his child, it was decided that an action by a husband for the loss of his wife’s 
services, because of personal injuries to her through the negligence of a defendant, 
was an action for personal injuries to the husband. That rule was laid down after an 
examination of the history of the definition of the term “personal injury,” as it had 
been used in statutes and in the Code of Civil Procedure, and as it is now-used in 
General Construction Law, § 37-a. 

This definition came about through the use in a prior statute of the term “per- 
sonal injury,” where it was defined as an “actionable injury to the person of the 
plaintiff, or his or her wife, husband, child, or servant.” This definition was contained 
in the law of 1876 (chapter 449, § 2, subd. 8), and the phrase “personal injury” re- 
sulting from negligence is therefore not to be limited to an injury to the body of a plain- 
tiff. Thus the fact that the damage to another, such as a wife, husband, child, or servant 
may lessen the estate of a parent, husband or master, does not have the effect of chang- 
mg the cause of action from one for personal injury to one for injury to property. 
Plaintiff's cause of action under these rules is one for personal injury, and is thus 
excluded from the definition of injury to property by reason of the use of these terms, 
which has been followed for many years in statute and decision. 

The nature of plaintiff's cause of action_is likewise excluded from the term 

“injury to persons” under section 282-b of the Highway Law, although it is a personal 
injury. The term “injury to the person“ or “injury to persons” refers to a direct 
bodily damage to the person or persons directly affected or inflicted by the casualty ; 
i. e., a bodily injury. Such terms do not include an injury to another in loss as a 
consequence of such bodily injury. Thus neither the words “injury to persons” nor 

“injury to property” include the plaintiff’s claim. 

It is pointed out by Mr. Justice Carswell in his opinion in Goodier v. National 
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Surety Co., reported in 125 Misc. Rep. 65, 210 N. Y. S. 88, that there is some con- 
firmation of this interpretation of the legislative intent in a subsequently re-enacted 
statute amending this law—Laws of 1924, c. 413—which provides that the policy or 
bond may limit the liability of the surety on any one judgment to $2,500 for bodily 
injuries or death, and $500 for damage to or destruction of property, thus indicating 
that the nature of the injuries which the bonds or insurance policies were to cover 
wae ae are those resulting from the direct effect of the operation, etc. of the 
vehicle. 


The order should be affirmed, with $10 costs and disbursements. Order filed. 

Dowling, P. J., and Merrell, and Finch, JJ., concur. 

PRoSKAUER, J. (dissenting). Plaintiff’s infant daughter was injured through the 
negligent operation of an automobile controlled by one Schoenfield, who was engaged in 
the business of transporting passengers for hire in this vehicle. He has recovered a 
judgment against Schoenfield for the loss of services of his daughter and the medical 
expenses incident to her treatment. Execution has been returned unsatisfied. Upon 
this judgment he sues the defendant as the obligor under an indemnity bond given 
pursuant to section 282-b of the Highway Law. The condition of the bond in ac- 
cordance with the requirement of said section is for the payment of any judgment 
recovered “for death or for injury to persons or property caused in the operation 
* * * of such motor vehicle.” 

On this appeal from the order denying plaintiff’s motion for summary judgment, 
the sole question is whether a cause of action for loss of services of an infant child 
and medical expenses for her cure is embraced within the provisions of section 282-b 
of the Highway Law and the bond given pursuant thereto. The case of Goodier v. 
National Surety Co., 125 Misc. Rep. 65, 210 N. Y. S. 88 is authority for the defend- 
ant’s contention that this cause of action is not so included. We cannot, however, 
adopt the reasoning of that opinion. The condition of the bond is for the payment 
of a judgment for injury to persons. It is not restricted to injury to the person of 
the plaintiff himself. The cause of action for loss of services is traditionally and 
conventionally regarded as a personal injury action. 


It has been held in Gorlitzer v. Wolffberg, 208 N. Y. 475, 102 N. E. 528, Ann. 
Cas. 1914D, 357, that such an action is for personal injury and does abate on death. 
Code Civ. Proc. § 3343, subd. 9, then provided that a personal injury included 
“actionable injury to the person either of the plaintiff, or of another.” In Riddle v. 
MacFadden, 201 N. Y. 215, 94 N. E. 644, an action for damages for unlawful use 
of plaintiff’s portrait was classified as an action for personal injury; Bartlett, J., 
writing : 

“Tadementelily of this statutory definition, it is well settled that an injury to the 
person within the meaning of the law does not necessarily involve the element of 
personal contact with the person complaining of the injury.” 


In the Goodier Case the distinction is made between the phrase “injury to persons” 
and “personal injury” on the ground that section 37-a of the General Construction 
Law enforces such a differentiation. That section enacts, so far as here material, 
however, only that the phrase “personal injury includes injury to the person either 
of the plaintiff or of another.” There is no statutory definition of the phrase “injury to 
persons.” It seems to us an oversubtle refinement to make this sharp differentiation 
between the two phrases, and to draw the inference of a legislative intent, contrary 
to the conventional meaning of the language employed, from the circumstance that 
the very phrase of section 37-a of the General Construction Law was not used. In 
any event the definitions of the General Construction Law, by section 110 thereof, 
are made inapplicable where a contrary inference is required by the general object 
of the statute or the context of the language construed. 

The loss of service action is so common a complement to an infant’s action for 
personal injury occasioned by negligence that we infer a legislative intent to give 
the words “for injury to persons” their plain and literal meaning. An intent to re- 
strict the application of the statute to an injury on the person of the plaintiff himself 
could well have been evidenced by appropriate language. If the Legislature had em- 
ployed the phrase “injury to the person,” the argument of the respondent would be 
stronger. The judgment here sued upon is based upon an “injury to persons.” 

For these reasons we think the order appealed from should be reversed, with 
$10 costs and disbursements, and the motion for summary judgment should be granted, 
with $10 costs. 
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CASUALTY 


WILDS vy. FIDELITY AND DEPOSIT CO. (No. 63.) 
Supreme Court of Michigan. June 6, 1927. 
214 Northwestern Reporter 118. 


1. INSURANCE—WARRANTIES THAT BURGLAR ALARM WOULD BE 
CONNECTED AT CLOSE OF EACH BUSINESS DAY HELD NOT IN- 
TENDED TO BE PART OF POLICY. 

Where manager of department of burglary insurance of insurer advised insured 
that burglar alarm system was out of order, and charged same rate he would have 
charged, had there been no alarm system, evidence held to warrant inference that 
warranties or statements in policy that burglar alarm would be tested and left con- 
nected at close of each business day was not intended to be part of policy. 

(For other cases see Insurance, Dec. Dig., § 155.) 


2. INSURANCE—AGENT’S KNOWLEDGE THAT BURGLAR ALARM WAS 
DEFECTIVE HELD WAIVER OF CONDITION THAT SYSTEM 
WOULD BE CONNECTED AT CLOSE OF BUSINESS DAY. 

Knowledge of manager of burglary department of insurer at time of applica- 
tion for burglary insurance that alarm system was out of order held waiver of con- 
dition in policy that alarm system would be left connected at close of each business 
day, and insurer was estopped thereafter from asserting breach of such condition. 

(For othr cases see Insurance, Dec. Dig., § 378[1].) 


3. INSURANCE—INSURER COULD NOT TAKE ADVANTAGE OF CON- 
DITION OF POLICY AS TO CONNECTING BURGLAR ALARM SYS- 
TEM INADVERTENTLY LEFT THEREIN WHEN POLICY WAS IS- 
SUED. 

Where insurers’ agent at the time of application knew that burglar alarm 
system was out of order, insurer could not take advantage of condition in policy 
that alarm system be left connected at close of each business day, where neither 
insured nor agent knew at time of issuance of policy that condition was left therein. 

(For other cases see Insurance, Dec. Dig., § 146[1].) 


4. INSURANCE—WHERE CONDITION WAS WAIVED BEFORE POLICY 
ISSUED, PROVISION AVOIDING POLICY, IF RISK WAS CHANGED 
WITHOUT INSURER’S WRITTEN CONSENT, HELD INAPPLICABLE. 
Where manager of burglary department of insurer, before issuance of policy, 

waived condition that burglar alarm system be maintained and connected at close of 

each business day, and where condition was inadvertently left in policy, provision 
that policy should be void if changes in conditions or circumstances were made 
without written consent of insurer was inapplicable, where insured was without 
knowledge of restrictions on agent’s authority. 

(For other cases see Insurance, Dec. Dig., § 384.) 


Error to Circuit Court, Wayne County; Arthur Webster, Judge. 

Action by Michael Wilds against the Fidelity Deposit Company. Judgment 
for plaintiff and defendant brings error. Affirmed. 

Argued before the Entire Bench. 

Monaghan, Crowley, Reilley & Kellogg, of Detroit (O. Regis McGuirk, of 
Detroit, of counsel), for appellant. 

Kerr, Lacey & Scroggie, of Detroit, for appellee. 


Brrp, J. Plaintiff, in April, 1923, was a merchant tailor in the city of Detroit. 
He carried a $2,000 policy of burglary insurance with defendant. In December, 
1923, he suffered two losses of merchandise by burglary, amounting in value to over 
$2,000. Plaintiff made proper proofs of loss and delivered them to the company, 
but it denied liability on the ground that plaintiff had violated express warranties 


or statemeats contained in the policy. In the policy, under the head of “Declara- 
tions,” the following statements appear: 


“Item 9—A burglar system is maintained and will be tested and left duly 
connected at the close of each business day while this policy is in force. 

“Sec. (b). Such alarm prbtects all accessible windows (except stationary show 
windows) and all doors, transoms, skylights, and other openings leading from the 
premises. Yes. The name of such burglar alarm system is Michigan Alarm Sys- 
tem, and the system is connected with an outside central station, or with an alarm 
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gong on the outside of the premises which is operated in conjunction with the watch 
service of a regularly incorporated company. Gong on outside of premises.” 

It was plaintiff’s claim that these statements or warranties were waived by de- 
fendant, because it was informed before the policy was issued that, while a bur- 
glar alarm system was installed in the building, it was not maintained in working 
order, and that the owners of the system had had great difficulty in making it 
work and keeping it in repair. 

The testimony shows that the application for the policy was oral. Plaintiff first 
talked with Mr. Miller, a solicitor of the company, and he notified his superior, Mr. 
Penn, who had charge of defendant’s department of burglary insurance, examined 
and accepted risks, countersigned policies, and collected premiums. Mr. Penn came 
to plaintiff's premises, examined the risk, looked over the burglar alarm system, and 
advised plaintiff that the burglar alarm system was out of order. Plaintiff agreed with 
him that it was out of order and was not reliable, and that the owners had had great 
difficulty in correcting its defects. Mr. Penn then said, in view of its condition and 
the further fact that it was not one of the systems approved. by his company, he could 
not allow plaintiff any discount on the premium, and charged him the same rate he 
would have charged, had there been no burglar alarm system installed. Mr. Penn 
accounts for those provisions being the the policy in this way: He took notes of the 
risk and handed them to the girl who writes up the policies, and she made it up in the 
usual way, and that he did not read it over after it was written up. Mr. Penn also 
stated he would have taken the risk just the same, if no burglar alarm system had 
been installed, and would have taken it at the same rate of, premium. 


[1, 2] We think it appears without contradiction that the warranties or state- 
ments relied upon as a defense were never intended by either party to become a part 
of the policy. Mr. Penn gave as reasons why the burglar alarm system could not 
be taken into account that it was out of order, and because his company had not 
approved that particular system, and a fair inference from Mr. Penn’s testimony is 
that the warranties or statements would have been stricken out, if he had read it over 
before delivery. They did not come to plaintiff’s attention, as he did not read the 
policy until after the loss. Under these circumstances, it is extremely doubtful 
whether the statements and warranties relied on by defendant were ever a part of 
the policy; but, waiving that question, the knowledge that Mr. Penn had of the risk 
before issuing the policy would clearly bring it within those cases which hold that, 
where the insurer at the time of the issuance of a policy of insurance has knowledge 
of the misrepresentation complained of, such knowledge would constitute a waiver of 
conditions in the contract inconsistent with the known facts, and the insurer is 
estopped thereafter from asserting the breach of such conditions. Simpson v. In- 
surance Co., 184 Mich. 547, 151 N. W. 610; Marx v. Insurance Co., 192 Mich, 497, 
158 N. W. 1052; Blake v. Insurance Co., 194 Mich. 589, 161 N. W. 890; Gordon v. 
Insurance Co., 197 Mich. 226, 163 N. W. 956, L. R. A. 1918E, 402. 


[3] Before the policy was issued Mr. Penn had knowledge that a burglary alarm 
system had been installed, but was out of order, and therefore was not being main- 
tained. Plaintiff made no promises to repair, and no promise to repair was exacted of 
him. Mr. Penn practically put the alarm system out of the contract, because, as he 
said the system was not recognized by his company, and by demanding the same rate 
of premium as though no alarm system had been installed. Mr. Penn admits he 
charged plaintiff a rate of premium that he would have charged if the alarm system 
had never been installed. With this advance knowledge and these admissions, it will 
be manifestly inequitable to allow defendant to take advantage of declarations that 
neither plaintiff nor Mr. Penn knew the policy contained until after the loss. 


[4] Counsel makes the point that Mr. Penn could not, under the following pro- 
visions, waive any conditions or requirements of the policy: 

. “Changes in Risk—O. This policy shall be void if changes in the conditions or 
circumstances of the risk are made without the written consent of the company, and 
in such event the unearned premium shall be refunded to the assured upon demand.” 

“Changes—V. No condition, provision or limitation of this policy shall be waived 
or altered except by written indorsement attached hereto, signed by the president, a 
vice-president, or secretary of the company; nor shall notice to any agent, or by any 
other person, be held to effect a waiver or change in any part of the contract.” 

The waiver that took place in this case, if any were made, took place before the 
policy was issued, and therefore that provision is not applicable, as it is not shown that 
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at that time plaintiff had any knowledge of restriction on the agent’s authority. It is 
said in Joyce on Insurance, vol. 3 (2d Ed.) § 1973, that: 

“Assurer may also be estopped, or there may be a waiver, by reason of its agents’ 
knowledge or acts, notwithstanding provisions in the policy as to the manner in which 
conditions may be waived by the agent.” 

This doctrine is elaborated and made plain in the cases of Crouse v. Hartford 
Insurance Co., 79 Mich. 249, 44 N. W. 496, Russell v. Insurance Co., 80 Mich. 407, 45 
N. W. 356, and Hoose v. Insurance Co., 84 Mich. 309, 47 N. W. 587, 11 L. R. A. 340. 

We think the case was rightly disposed of in the trial court, and the judgment 
will be affirmed. 

Sharpe, C. J., and Snow, Steere, Wiest, Clark, and McDonald, JJ., concurred 
with Bird, J. 

Fellows, J., concurred in the result. 


LEACH vy. COMMERCIAL CASUALTY INS. CO. (No. 78.) 
(Supreme Court of Michigan. June 6, 1927.) 
214 Northwestern Reporter, 216. 

1. INSURANCE—WHERE DEFECT IN POLICY IS BROUGHT TO AT- 
TENTION OF ISSUING AGENT AND HE PERMITS POLICY TO 
STAND, INSURER IS ESTOPPED TO DEFEND ON GROUND THERE- 
OF, 

If policy with defect is brought to attention of agent who issued it, and agent 
consents that it may stand, insurer is estopped from defending on ground of defect. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

2. INSURANCE—EVIDENCE SHOWING ONLY THAT BROKER, AND NOT 
AGENT AUTHORIZED TO ACT FOR DEFENDANT, PERMITTED 
BURGLARY INSURANCE POLICY TO STAND AFTER KNOWLEDGE 
OF DEFECT HELD INSUFFICIENTLY TO ESTOP INSURER. 

In action on burglary insurance policy, defended on ground that plaintiff had 
misrepresented in the matter of prior losses, evidence showing only that insurance 
agent not authorized to act for defendant, but, who, as a broker, procured policy 
for plaintiff from an agency authorized to issue policies for defendant, when the 
policy was returned by plaintiff for correction allowed it to stand as it was, held in- 
sufficient to establish an estoppel of defendant in absence of showing that agent au- 
thorized to act for it had knowledge of defect and permitted policy to stand. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE—INSURER AGAINST BURGLARY MAY DECLARE REP- 
RESENTATIONS CONCERNING PRIOR LOSSES MATERIAL. 
Company issuing burglary insurance policy may make representations concern- 

ing prior losses material. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 


Bird, J., and Sharpe, C. J., and McDonald, J., dissenting. 

Error to Circuit Court, Wayne County; Harry J. Dingeman, Judge. 

Action by Morris Leach against the Commercial Casualty Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed, and new trial granted. 

Argued before the Entire Bench. 

Stevens T. Mason and Mason, Alexander, Ruttle, Cox & McCaslin, all of 
Detroit, for appellant. 

Henry P. Seaborg, of Detroit, for appellee. 

Biro, J. Plaintiff secured a policy of burglary insurance from defendant in 
November, 1921, in the amount of $1,000 and paid therefor a premium of $32.50. 
Subsequently, in October, 1922, he suffered a loss of $822 by burglary. In due 
time he presented the defendant with proofs of loss, but it denied liability on the 
ground that plaintiff made certain representations of warranties which were untrte. 

The case was heard by the trial court without the aid of a jury. After it was 
submitted the court made the following finding of facts and the law: 

“(1) Morris Leach, the plaintiff in this case, had a policy with the Commer- 
cial Casualty Insurance Company, the defendant in this case, indemnifying him for 
all loss by burglary, theft or larceny of any of the property from within the house, 
dwelling or apartment, or rooms occupied by him. The policy covered in the amount 
of $700 on jewelry, precious stones, watches, articles of gold, platinum, and sterling 
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silver, furs and articles made entirely or principally of fur, and, for $300 on 
money, securities, not exceeding $50, and on wearing apparel, laces, rugs, tapestries, 
pictures, paintings, plated ware, and all other household goods and personal property 
common in résidences generally. 

“T find that the policy contained the following: 

“*This agreement is subject to the following conditions.’ 

“Then follows a list of conditions, the last two of which are as follows: 

“‘No provision or condition of this policy shall be waived or altered except 
by indorsement attached thereto, signed by the president, a vice-president, secretary, 
or assistant secretary of the company, nor shall notice to any agent, nor shall knowl- 
edge possessed by any agent or by any other person be held to effect a waiver or 
change in any part of this policy. 

“‘The statements in items numbered 1 to 15, inclusive, in the schedule herein- 
after contained are declared by the assured to be true. This policy is issued in 
consideration of such statements and the payment of the premium in the schedule 
expressed.’ 

“Immediately following these two provisions is a schedule containing 15 items. 
Item No. 13 is as follows: 

“‘The assured has not sustained any loss or damage, nor received indemnity for 
any loss or damage by burglary, theft, or robbery within the last 5 years, except as 
herein stated,’ ‘ 

“Then follows a line on which is written the following: 

“Loss in Fidelity & Casualty Company about six months ago.’ 

“(2) I find that Morris Leach reported that he had sustained loss on October 
15, 1922, which was during the term of the policy, and that goods had been stolen 
from him while Mr. Leach and his family were asleep in his house, and that he 
lost jewelry, silverware and furs amounting to $766, and wearing apparel and cash 
amounting to $56. 

“T further find that on December 5, 1922, plaintiff filed with defendant proofs 
of loss as required by the terms of the policy. 

“(3) I further find that the insurance company denied liability on the ground 
that the statement as to previous losses were not true. 

“(4) I find that on April 24, 1919, the plaintiff had a loss by burglary, theft, or 
larceny, in which entrance was presumed to have been made through windows, and 
that he collected $385 from the Travelers’ Indemnity Company. I find that on 
September 18, 1920, the plaintiff sustained a loss by theft, and that he collected some- 
thing over $1,000 from the Maryland Motor Car Insurance Company. I find that 
on August 14, 1921, the plaintiff sustained a loss by burglary for which he started 
suit against the Fidelity & Casualty Company, claiming something like $2,800, but 
that he has not yet collected in that suit. I find that on November 15, 1921, the 
plaintiff suffered a loss by burglary, the burglars presumably having entered through 
the kitchen window, and that he received indemnity from the Fidelity & Casualty 
Company in the sum of $40. I find that in all of his losses, including the loss 
upon which this suit is brought, the burglars were supposed to have entered through 
windows, with the exception of the Maryland Motor Car Insurance Company loss 
which was the theft of an automobile. 

“(5) I find that the plaintiff secured his policy from the Greenberg Insurance 
Agency, and that this agency was licensed to act as agent for a great many different 
insurance companies, but that the Greenberg agency had never been authorized by 
license, or any other written authority, to act as agent for the defendant insurance 
company. I find that the Greenberg Insurance Agency procured this policy from 
the H. H. Neale Company by calling up over the telephone and requesting the policy 
written as indicated. I find that the Greenberg Insurance Agency did not know in 
what company the policy would be written by the H. H. Neale Company until the 
policy was delivered. I find that the plaintiff did not designate any particular insur- 
ance company when he ordered the policy from the Greenberg Insurance Agency, 
but that he left that entirely with the Greenberg Insurance Agency. I find that the 
Greenberg Insurance Agency did not designate any particular insurance company 
when they ordered this policy from the H. H. Neale Company, but left the selection 
of the company entirely with the H. H. Neale Company. 

“(6) I find that the policy was delivered to the assured and that he discovered 
that no mention was made of any previous losses. That he returned the policy to 
Mr. Greenberg and called his attention to that fact. That the policy was later again 
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delivered to the plaintiff, with the statement that it was now all right. That plain- 
tiff did not read it, and kept it in his possession up until the time this suit was 
brought. 

“Findings of Law. 


“(1) A representation has been defined to be a statement incidental to the con- 
tract relative to some fact having reference thereto, and upon the faith of which 
the contract is entered into. Jacobs v. Queen Ins. Co., 183 Mich. 520, 150 N. W. 147. 

“A misrepresentation in insurance is a false representation of a material fact 
by one of the parties to the other, tending directly to induce the other to enter into 
the contract, or to do so on less favorable terms to himself, when otherwise he 
might not enter into the contract at all, or he might demand terms more favorable. 
32 Cyc. 1273, 1280, 1288. 

“A warranty in the law of insurance consists of a statement by insured upon 
the literal terms of which the validity of the contract depends. 32 Cyc., supra. 

“(2) The contract of insurance was prepared by the defendant company and 
must be construed against it on any doubtful point. 

“(3) Construing the statement relative to previous losses as a warranty would 
work a forfeiture of plaintiff’s rights, which is not favored in the law. 

“(4) There is no express stipulation making the representations as to previous 
losses warranties. No words of warranty are used. There was no written applica- 
tion for the insurance in question, There was no specific inquiry made by the in- 
surer. There was no provision in the policy that the falsity of the representations 
would avoid the policy. Therefore, under such circumstances, the courts very prop- 
erly incline to treat them as representations merely and therefore of no consequence 
unless shown to be material. American Insurance Co. v. Gilbert, 27 Mich. 429; 
Continental Ins. Co. v. Horton, 28 Mich. 177; Business Men’s Assurance Co. v. 
Marriner, 223 Mich. 1, 193 N. W. 907. 


“(5) Whether the representation made by plaintiff as to previous losses was 
material does not appear, and the burden of proof is upon the defendant. This court 
cannot say as a matter of law that the fact that there were previous losses was 
material to the risk. One previous loss, of which defendant had knowledge, was 
evidently not regarded as sufficient reason for declining to make the contract. Hav- 
ing regarded one previous loss as immaterial, this court cannot say, as a matter 
of law, that four previous losses would have been regarded as material. Whether 
the previous losses are material depends upon other considerations as well as the 
number of such losses. 

“(6) It is my conclusion, therefore, that plaintiff is entitled to a judgment in 


the sum of $745.50, being the amount of his loss covered by the policy, with interest 
at 5 per cent.” 


There is no bill of exceptions returned to this court, and defendant has filed no 

exceptions to the court’s finding of fact. It appears from the finding of facts 
that when the policy was delivered to plaintiff he noticed the representation that 
only one loss had been sustained and indemnity received on account of burglary, 
etc., within five years. He took the policy back to the Greenberg agency, and 
called its attention to that representation and informed it that it was not correct, 
and disclosed his previous losses. The Greenberg agency took the policy, kept it 
for a time, and returned it with the advice that it was all right now. There being 
no bill of exceptions, we are not informed what the Greenberg agency did with 
the policy. If the policy with its defect was brought to the attention of the agent 
who issued it, and the agent consented that it might stand as it was, it should now 
be estopped from making that defense because it had knowledge of the true facts 
before it reissued it. Simpson v. Insurance Co., 184 Mich. 547, 151 N. W. 610; 
Marx v. Insurance Co., 192 Mich. 497, 158 N. W. 1052; Blake v. Insurance Co., 
194 Mich. 589, 161 N. W. 890; Gordon vy. Insurance Co. 197 Mich. 226, 163 N. W. 
956, L. R. A. 1918E, 402. 
_ The trial court, however, was of the opinion that whether plaintiff's representa- 
tions as to previous losses was material depended on proof. The company having 
regarded one loss as immaterial, the trial court could not say, as a matter of law, 
that three previous losses were material without some proof. None having been 
offered to that effect, the trial court was unable to find that the statements were ma- 
terial and, therefore, warranties. 


If the statements were not material to the risk they were representations, and 
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as the representations were accompanied by no fraud there would seem to be no 
reason why the conclusion of the trial court should not be sustained. See Lieber- 
man v. American Bonding & Casualty Co. (Mo. App.) 244 S. W. 102. 

The judgment is affirmed. ; 

Sharpe, C. J., and McDonald, J., concurred with Bird, J. ; 

Fettows, J. [1] There can be no question but that my brother Bird has 
correctly stated the law when he says: : 

“If the policy with its defect was brought to the attention of the agent who 
issued it, and the agent consented that it might stand as it was, it should now be 
estopped from making that defense, because it had knowledge of the true facts 
before it reissued it.” 


[2,3] If the Greenberg agency had been the agent of defendant and authorized 
to issue its policies, knowledge communicated to such agency by the insured would 
be knowledge of defendant so far as the particular questions here involved are con- 
cerned. But we have no bill of exceptions before us, and the facts found must be 
accepted as the facts in the case, and all of them. There is im such findings an 
express finding that the Greenberg agency was not the authorized agent of defendant. 
It did not issue this policy, nor is there any finding that the Neale agency had 
authority to issue policies. It is also found that the Greenberg agency acquired 
knowledge of the numerous other burglaries plaintiff had had when he returned the 
policy for correction, but there is no finding that the Neale Agency had any such 
knowledge or that defendans had such knowledge. In this transaction the Greenberg 
agency was acting as a broker. For some reason, not disclosed by this record, it did not 
desire to place the risk in any of the companies it represented, and by telephone it re- 
quested the Neale Agency to place it in some of its companies. In Bonewell v. Accident 
Insurance Co., 167 Mich. 274, 132 N. W. 1067, Ann. Cas. 1913A, 847, it was said by 
Mr. Justice Brooke, speaking for the court: 


“But in no event could the defendant company in the case at bar be bound by 
the knowledge of the facts possessed by Wrock & Watson, because, at the time 
the plaintiff communicated the information to them, they were acting as insurance 
brokers, and not as agents for defendant.” 

One of the cases there cited by this court (Freedman v. Insurance Co., 182 Pa. 
64, 37 A. 909) is on all fours with the case at bar. In that case it was claimed 
that one Sturdevant had knowledge of facts, which, if he was agent of the defendant, 
bound it. Like the Greenberg agency here, he did not desire to place the risk in any 
of the companies he represented, but placed it with the agent of defendant. It 
was said by the court: . 

“His own testimony, which is uncontradicted on this point, shows that Sturde- 
vant was an insurance broker, having no special relation to the defendant company 
but occasionally taking out policies in it, through its regular agent, for his customers 
when he could not or did not wish to place their risks in the other companies which 
he personally represented. He was not at the time he procured this insurance, and 
had never been, an agent for the defendant, nor was he acting on this occasion in 
behalf or at the suggestion of the regular agent, Darte. On the contrary, in solicit- 
ing this insurance he was pursuing his own business as a broker and, as he says, 
using his own judgment where to place the insurance his customers authorized him 
to procure for them.” 

And it was held that Sturdevant was not the agent of the defendant on the 
authority of Pottsville Ins. Co. v. Minnequa Springs Co., 100 Pa. 137. 

Plaintiff’s counsel relies on Pollock v. German Fire-Insurance Co., 127 Mich. 460, 
86 N. W. 1017. That case, however, was based on a statutory provision (section 
7246, 2 Comp. Laws 1897) applicable to fire and marine insurance, which reads: 

“The term agent or agents, used in this section, shall include any acknowledged 
agent, surveyor, broker, or any other person or persons who shall in any manner aid 


in transacting the insurance business of any insurance company not incorporated by 
the laws of this state.” 


This provision, it will be noted, included brokers, and a somewhat similar pro- 
vision was made applicable to life insurance by Act 256, Public Acts 1917, section 
28, part 3, c. 2. But our attention has not been called to any such provision appli- 
cable to casualty insurance, nor have we found one. 

[4] The trial judge was of the opinion that inasmuch as one burglary had 
been overlooked, the company would undoubtedly have overlooked several others, 
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and that, therefore, the representations were not material. But by the findings of 
fact it appears that the company had made such statements material in its contract. 
This it had a right to do. In Bonewell v. Accident Ins. Co., 160 Mich. 137, 125 
N. W. 59, Chief Justice Montgomery, speaking for the court, said : 

“These questions may or may not be of importance to insurance companies. They 
certainly have the right to make them material. In all lines of insurance the moral 
risk involved is regarded as of very great importance, and it cannot be said that 
an insurance company has not the right by its contract to make the questions which 
are here adverted to essential.” 

I think the judgment should be reversed with a new trial and with costs of 
this court to. defendant. 

Snow, Steere, Wiest, and Clark, JJ., concurred with Fellows, J. 


MORD v. HARTFORD ACCIDENT & INDEMNITY CO. 
(Court of Appeals of New York. May 31, 1927.) 
157 Northeastern Reporter, 138. 

1. INSURANCE—INSURER’S LETTER TO INSURED, STATING BUR- 
GLARY POLICY IS HEREBY CANCELED, DEMANDING EARNED 
PREMIUM, HELD TO CANCEL POLICY. 

Letter from insurer to insured, stating that burglary policy “is hereby canceled 
for non-payment of premium,” and requesting premium earned on policy, was effec- 
tual to cancel policy. 

(For other cases, see Insurance, Dec. Dig § 229[2].) 


2. INSURANCE—FINDING THAT INSURANCE BROKER WAS NOT AU- 
THORIZED TO ISSUE POLICIES FOR INSURER HELD INCONSIS- 
TENT WITH FINDING THAT BROKER RECEIVED PREMIUM AF- 
TER CANCELLATION OF POLICY, AS INSURED’S AGENT. 

Finding of fact that insurance broker was not authorized to issue or countersign 
policies or accept insurance risks on behalf of insurer held inconsistent with finding 
that broker received premium after cancellation of policy as agent of insurer. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


3. INSURANCE—INSURANCE BROKERS, NOT AUTHORIZED TO ISSUE 
POLICIES OR ACCEPT RISKS, HELD NOT AUTHORIZED TO NUL- 
LIFY CANCELLATION OF POLICY. 

Insurance brokers, having no power to act as agents for issuing or counter- 


signing policies, or to accept or bind insurance risks, held not authorized to nullify 
cancellation of a policy 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 


4. INSURANCE—AFTER CANCELLATION OF POLICY, PAYMENT OF 
PREMIUM TO BROKERS NOT AUTHORIZED TO ACCEPT RISKS 
HELD NOT TO NULLIFY NOTICE OF CANCELLATION AND RE- 
STORE POLICY. 

Where insurance brokers were not authorized to issue or countersign policies or 
accept insurance risks on behalf of insurer, payment of premium to brokers, after 
burglary policy had been canceled for nonpayment of premium, did not operate 
to nullify notice of cancellation and restore policy in full force and effect at the 
time of loss, which occurred subsequent to cancellation. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by George Mord against the Hartford Accident & Indemnity Company. 
From a judgment for plaintiff by the Appellate Division, Second Department (217 
App. Div. 778, 216 N. Y. S. 877), affirming a judgment entered on a decision, de- 
fendant appeals. Reversed, and new trial ee 

See, ans 218 App. Div. 735, 218 N. S. 826. 

Joseph L. Prager and. Harris Jay ee both of New York City, for appellant. 

Alfred B. Nathan, of New York City, for respondent. 

O’BrENn, J. [1] On February 28, 1924, defendant issued a policy of insurance 
by which in consideration of a stipulated premium of $112.50 agreed to be paid, it 
insured plaintiff's assignor, Philip Nathan & Co., Inc., in the sum of $10,000 against 
loss by burglary. The term was for one .year from February 11, 1924, and the 
policy included a provision that it could be canceled by defendant at any time by 
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written notice served upon the assured by the representative of the company, and 
that the assured would, in such an event, be entitled to receive a return of the un- 
earned paid premium computed pro rata. No part of the premium having been 
paid, defendant, on June 12, 1924, through its authorized agent notified Nathan 
& Co. in a letter received by them the next day that the policy “is hereby canceled 
for nonpayment of premium, pursuant to the terms and provisions contained in said 
policy, such cancellation to take effect on the 16th day of June, 1924, at noon, * * * 
For the period which this policy was in force there is due an earned preniium of 
$38.53. Kindly let us have your check for this amount by return mail.” Although 
the cancellation was not to take effect until June 16th at noon, the policy which 
“was” in force “is hereby canceled” on June 13th. The letter plainly informed the 
assured that the company’s purpose was to close all relations with them. It does 
not suggest payment of the premium of $112.50 for the whole year, but merely 
the earned premium of $38.53 from February 11th, to June 13th, and was effectual 
to cancel the policy. Stone v. Franklin Fire Ins. Co., 105 N. Y. 543, 12 N. E. 45. 
On the night of June 18th, burglars entered Nathan & Co.’s premises, and stole 
$6,000 worth of merchandise. The question before us relates to the effect of a 
payment made by the assured to a firm of insurance brokers on the morning of 
June 16th. Was the notice of cancellation thereby nullified and the policy reviewed? 
Unless the brokers were defendant’s agents, the policy remained canceled. 

Anton Sondheim & Son were general insurance brokers. For more than 15 
years they had acted as such for Nathan & Co., and had taken out this policy for 
them. For many years they had dealt also with defendant. The insurance company 
had extended credit to them for the payment of premiums on insurance procured by 
them for their customers. There was a running account between them covering such 
unpaid premiums. Defendant delivered policies to them to be delivered by them 
to their customers, and sent bills for premiums on such policies to them to be de- 
livered by them to their customers. The company sent the bills to the brokers and 
not directly to the customers for whom the brokers had procured the policies. It 
delivered to Sondheim & Son a copy of the letter of June 12th canceling Nathan & 
Co.’s policy, and that letter was received by the brokers on the same day. Prior 
to noon of June 16th, Nathan & Co. paid the sum of $112.50 to Sondheim & Son, 
who retained it, and did not offer to return it to Nathan & Co. until December 
23d. The finding of fact is that the amount of the premium was received by Sond- 
heim & Son as the agent of defendant and the conclusion of law is that the brokers 
were authorized to receive the payment, and were authorized to act as agent of de- 
fendant to accept the premium. A further conclusion of law is that the acceptance and 
retention of the premium by the brokers waived and nullified the notice of cancellation, 
and that the policy was in full force and effect on June 19th, the time of the loss. There 
is = express finding or conclusion that the brokers had power to revive a canceled 
policy. 

[2-4] We cannot agree with the conclusion of law that the payment to the 
brokers on June 16th nullified the notice of cancellation and restored the policy to 
full force and effect. Such a conclusion cannot flow from the finding of fact that 
the brokers were at no time authorized to issue policies. Sondheim & Son were 
nothing more than brokers. The finding of fact to the effect that these brokers 
were at no time authorized to issue or countersign policies of insurance for or on 
behalf of defendant, or to accept or bind insurance risks on their own behalf or 
on behalf of the defendant in any form or manner whatsoever is inconsistent with 
the finding of fact that the brokers received the $112.50 on June 16th as agents of 
defendant. If they had no power to act as agents for issuing or countersigning 
policies, or to accept or bind insurance risks, surely they were not authorized to 
nullify the cancellation of a policy. Some evidence is necessary to show intent by 
the company to empower them to issue a policy, for, if they cannot issue a new one, 
they cannot revive a dead one. No such evidence is in the record, and no finding 
is made, except the inconsistent one that they were agents. Such a finding is not 
supported by the previous one respecting the custom existing between the brokers 
and the company, and conflicts with the one which denies their authority in any 
form or manner whatever in respect to new policies. Sondheim & Son were vested 
with no broader authority than the broker whose powers were declared limited by 
this court in Allen v. German-Amer. Ins. Co., 123 N. Y. 6, 15, 16, 25 N. E. 309. 
He was there described as a conduit between the assured and the company for the 
delivery of the policy and its renewals and the collection of the premiums. Only 
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to that extent was he an agent, and he had no powers except as predicated on those 
facts. Like Sondheim & Son, he was never authorized to place insurance risks. 
Neither was agent except for a limited purpose. The findings of fact herein do not 
support the conclusion of law. : / 
The judgments should be reversed, and a new trial granted, with costs to abide 
the event. 
Cardozo, C. J., and Pound, Crane, Andrews, Lehman, and Kellogg, JJ., concur. 
Judgment accordingly. 


HOFFMAN BROS., Inc., v. COMMERCIAL UNION ASSUR. CO., LIMITED, 
OF LONDON, ENGLAND 
(Supreme Court, Appellate Division, First Department. June 24, 1927.) 
222 New York Supplement, 641. 

1. INSURANCE—PUBLIC PORTER, ENGAGED TO CARRY SAMPLE 
CASES, HELD “EMPLOYEE, SERVANT, OR MESSENGER,” WITHIN 
EXCEPTION OF INSURANCE POLICY, PRECLUDING RECOVERY 
FOR LOSS. 

Public porter, engaged by insured’s officer to carry sample cases for such officer 
while he called on the trade, and who was under constant supervision and direction 
of the officer, held “employee, servant, or messenger” of assured, within exception 
of insurance policy covering loss of such goods, except from theft or other act or 
omission of dishonest character by insured, employee, servant, or messenger, and 
insurance company was therefore not liable for loss resulting, when porter became 
separated from officer and failed to appear at agreed meeting place. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Proskauer, J., dissenting. 

Submission of controversy between Hoffman Bros., Inc., plaintiff, and the 
Commercial Union Assurance Company, Limited, of London, England, defendant, 
on an agreed statement of facts. Judgment directed for defendant. 

Argued before Finch, Merrell, McAvoy, Martin and Proskauer, JJ. 

Emil N. Zolla, of New York City (Albert J. Rifkind, of New York City, of 
counsel, and Thomas T. Reilley, of New York City, on the brief), for plaintiff. 

William Otis Badger, Jr., of New York City (William Otis Badger, of counsel, 
and Paul D. Compton, of New York City, and Leonard L. Bishop, Jr., on the brief), 
for defendant. 

Fincu, J. The question presented is whether the defendant insurance company 
is liable under a contract of insurance for a loss which occurred under the following 
circumstances: The president of the plaintiff corporation had in his possession two 
sample cases, containing samples of watches, works, etc., which he was using while 
traveling for the purpose of procuring orders from the trade. At the Hotel Statler, 
in Cleveland, Ohio, he requested a hotel porter to procure for him a person to 
carry his samples. In compliance with this request, one Lindsay was sent to him. 
Lindsay, it appears, was accustomed to hang around the hotel soliciting work of 
this character. To Lindsay the plaintiff’s president gave the two sample cases 
at about 8:30 o’clock in the morning, and Lindsay carried the cases around in 
company with plaintiff’s president until about 5 o’clock in the afternoon. At this 
time the streets were becoming crowded, and plaintiff’s president instructed Lind- 
say that, if they became separated, Lindsay should proceed to the place of busi- 
ness of one Wolf, giving the address where plaintiff’s president would meet him. 
A separation occurred and Lindsay failed to appear. 

It is conceded that the defendant is liable, unless the loss falls within an excep- 
tion of the policy reading as follows: 

“This policy covers loss of and/or damage to the above described property, or 
any part thereof, arising from any cause whatsoever, except as hereinafter mentioned, 
viz.: (1) Loss or damage of or resulting from theft or other act or omission of a 
dishonest character (including sabotage) on the part of the assured, or any agent 
or employee or servant, or director or messenger, or broker, or broker’s customer, 
or customer of the assured, unless such loss arises when the goods are deposited 
for safe custody by the assured, his or their servants, or agents, with such broker, 
or customer, or broker’s customers.” 

The question raised is whether Lindsay can be said to be within the class com- 
prised by the words “employee, servant, or messenger.” If he can, then the excep- 
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tion applies, and the defendant is not liable. If, on the other hand, Lindsay cannot 
be held to be a servant or messenger, then the plaintiff may recover. 

{1,2] The attributes of the relationship in the case at bar approach more nearly 
that of master and servant, or messenger, than that of any independent calling. In 
the latter the employer directs the result, but in the case of a servant the employer 
not only directs what work shall be done, but the mode and manner of performance. 
As was said by the Court of Appeals in Butler v. Townsend, 126 N. Y. 105, 108, 
26 N. E. 1017, 1018: 


“The relation exists where the employer selects the workman, may remove or 
discharge him for misconduct, and may order, not only what work shall be done, but 
the mode and manner of performance.” : 

In Schmedes v. Deffaa, 153 App. Div. 819, 824, 138 N. Y. S. 931, 935, it was 
said in the dissenting opinion of Miller, J., upon which the judgment was reversed 
in 214 N. Y. 675, 108 N. E. 1107, where the question was whether the person fell 
within the class of a servant or that of an independent calling: 

“To determine whether a given case falls within the one class or the other, we 
must inquire whose is the work being performed, a question which is usually an- 
swered by ascertaining who has the power to control and direct the servants in the 
performance of their work.” 


And as was said by Thompson in his work on Negligence (section 39): 

“The fact the employee was hired, not tor a definite time, but to perform a 
particular job, does not, however, of itself negative the relation of master or servant, 
for under such a contract the employer may well retain full control over him; and 
it must be constantly borne in mind that the power to control, on the part of the 
employer, is the essential fact establishing the relaion” (i. e., of master and servant). 


From the nature of the work here, and the manner of doing it, it appears that 
it was the duty of the master continually to supervise and direct, and that of Lind- 
say continually to obey. The situation which appears from the submission is that 
of a personal attendant to the employer, carrying the sample cases, placing and 
opening them as directed, and helping to display the wares. The very nature of the 
employment, namely, as a carrier of samples accompanying the person of the em- 
ployer, connotes an immediate supervision and control, a personal direction from 
place to place—in short, a control of Lindsay’s every movement in respect to the 
goods. A common carrier, be he truckman, wagoner, carter, or porter, takes the 
exclusive custody of the goods for a purpose to be accomplished at the direction of 
the person hiring him, but the manner and method of accomplishment must be left 
to the carrier. In Campfield v. Lang (C. C.) 25 F. 128, it is said: 


“The term ‘employee’ indicates persons hired to work for wages as the employer 
may direct, and does not embrace the case of the employment of a person carrying 
on a distinct trade or calling to perform services independent of the control of the 
employer.” 

In discussing the cases where a passenger of a common carrier keeps some 
article of property with him and loses the same, in which case it is held the carrier 
was not liable as a common carrier as to such property, Hutchinson, in his work on 
Carriers (3d Ed., vol. 1, § 105, p. 102), says: 

“The duties and obligations of the common carrier with respect to the goods 
commence with their delivery to him; and this delivery must be complete, so as to 
put upon him the exclusive duty of seeing to their safety. The law will not divide 
the obligation between the carrier and the owner of the goods.” 

In considering the language of the exception, regard must be had, also, to use 
the word “messenger,” which further shows the kind of employment that the servant 
might be directed to perform. 


It follows that the judgment should be rendered in favor of the defendant in 
accordance with the terms of the submission. Settle order on notice. 

Merrell, McAvoy, and Martin, JJ., concur. 

ProsKAvER, J. (dissenting). A public porter, hired to carry a bag from one 
place to another, is in my opinion neither an “agent, employee, servant, director or 
messenger.” Those words, as used in this policy, seem to me to import continuous 
employment or service, and to have no application to one who was an independent 
contractor in the nature of a common carrier. 

For these reasons I dissent. 
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MISCELLANEOUS 


REED et al. v. SQUIRE CO., Inc., et al. 
(Supreme Court, Appellate Division, First Department. July 6, 1926.) 
217 New York Supplement 92 

1. INSURANCE—RESIGNED UNDERWRITERS, NOT ATTEMPTING TO 

BRING THEIR ACTION FOR DISSOLUTION OF GROUP OF UNDER. 

WRITERS TO TRIAL FOR OVER THREE YEARS, HELD NOT EN- 

TITLED TO APPOINTMENT OF RECEIVER BECAUSE OF LACHES. 

Where resigned underwriters, suing for dissolution of group of underwriters, for 
accounting and return of their deposits, did not attempt to bring action to trial on 
merits for over three years, held, that their motion for appointment of receiver would 
be denied for laches, in view of previous denial of similar motion when defendants’ 
financial condition was less favorable, opposition to motion by superintendent of 
insurance and Attorney General, and absence of allegation of insolvency. 

(For other cases, see Insurance, Dec. Dig. § 13.) 


2. INSURANCE—IF VOLUNTARY LIQUIDATION OF INSURANCE ASSO- 
CIATION IS NOT DULY PROCEEDING, PROPER REMEDY IS TO 
HAVE SUPERINTENDENT OF INSURANCE TAKE POSSESSION OF 
ASSETS, AND LIQUIDATION THROUGH RECEIVERSHIP IS IM- 
PROPER (INSURANCE LAW, § 63, AS AMENDED.) 

Under Insurance Law, § 63, as amended, if voluntary liquidation of insurance com- 
pany or association is not duly proceeding, exclusive remedy is to petition superintend- 
ent of insurance to take possession and administer its assets, and liquidation through 
formal receivership is improper. 

(For other cases, see Insurance, Dec. Dig. § 49.) 


Appeal from Special Term, New York County, 

Action by William E. Reed and others against the Squire Company, Inc., as 
attorney in {act for Liberty Underwriters of New York, and another. From an order 
granting plaintiff’ s motion to appoint a receiver, and an order granting a reargument 
of said motion, but refusing to change the original disposition thereof, defendants 
appeal. Reversed, and motion denied. 

Argued before Clarke, P. J., and Dowling, Merrell, McAvoy, and Wagner, JJ. 

Davis, Wagner, Heater & Holton, of New York City (Arnold L. Davis, of New 
York City, of counsel, and Charles R. Coulter, of New York City, on the brief), for 
appellant Squire Co., Inc. 

Albert Ottinger, Atty. Gen. (Robert P. Beyer, Deputy Atty. Gen., of counsel), for 
appellant superintendent of insurance. 

Gallert, Hilborn & Raphael, of New York City (David J. Gallert, of New York 
City, of counsel), for respondents and receiver. 
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NEW YORK LIFE INS. CO. v. REES (No. 7052.) 
Circuit Court of Appeals. Eighth Circuit. August 21, 1926. 
On Petition for Rehearing, May 19, 1927. 
19 Federal Reporter (2d) 781. 

1. INSURANCE—PLEDGE OF LIFE POLICY IN OKLAHOMA BY OKLA- 

HOMA CITIZENS CONSTITUTED OKLAHOMA CONTRACT. 

Pledge of life policy, made in Oklahoma, all parties being citizens of Oklahoma 
was an Oklahoma contract. 

(For other cases, see Insurance, Dec. Dig. § 222.) 


2. INSURANCE—CONTRACT OF SURRENDER OF LIFE POLICY, 
CLOSED IN OKLAHOMA, WAS AN OKLAHOMA CONTRACT. 
Contract of surrender of life policy, closed in Oklahoma by delivery of foreign 

insurer’s check for the surrender value by its agent and delivery of policy to that 

agent was an Oklahoma contract, since the place of a contract is where the last 
act was done essential to the meeting of the minds. 
(For other cases, see Insurance, Dec. Dig. § 240.) 


3. INSURANCE—PLEDGEE OF LIFE POLICY, UNDER OKLAHOMA 
CONTRACT HAD NO RIGHT TO SURRENDER POLICY WITHOUT 
COMPLYING WITH OKLAHOMA LAWS (COMP. ST. OKL. 1921, 
§§ 4123, 8200, 8201, 8204, 8205, 8210). 

Where pledge and surrender of life policy to insurer were made in Oklahoma, 
Oklahoma statutes were part of contracts, and there was no error in charging that 
pledgee had no right to surrender policy without demand notice and sale as re- 
quired by Comp. St. Okl. 1921, §§ 4123, 8200, 8201, 8204, 8205, 8210. 

(For other cases, see Insurance, Dec. Dig. § 222.) 


6. INSURANCE—ESTOPPEL OF ONE MAKING ASSIGNMENT OF LIFE 
POLICY TO ANOTHER, SURRENDERING IT TO INSURER, TO 
CLAIM IT WAS PLEDGE, CONSTITUTES AFFIRMATIVE DEFENSE. 
Estoppel of one making absolute assignment of life policy to another, who 

surrendered it for its surrender value, to say that the assignment was a pledge is 

an affirmative defense. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

On Petition for Rehearing. 

ig. INSURANCE—BENEFICIARY IS ESTOPPED FROM RECOVER- 
ING ON POLICY, IF INSURER HAD NO KNOWLEDGE THAT AS- 
SIGNMENT WAS PLEDGE UNTIL PAYING SURRENDER VALUE 
TO ASSIGNEE. 

If insurer had no knowledge that assignment of policy by insured and bene- 
fiiciary was a pledge, and not a sale, as evidenced by written contract, until after 
it had paid surrender value of policy to assignee, beneficiary was estopped from 
thereafter maintaining action on policy after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

In Error to the District Court of the United States for the Eastern District 
of Missouri; Charles B. Faris, Judge. 

Action on policy of life insurance by Ellen M. Rees against the New York 
Life Insurance Company. Judgment for plaintiff, and defendant brings error. 
Reversed and remanded, with directions. 

Frank H. Sullivan and James C. Jones, Jr., both of St. Louis, Mo. (James C. 
Jones, Lon O. Hocker, and Eugene H. Angert, all of St. Louis, Mo., on the brief) ; 
for plaintiff in error. 

Chauncey H. Clarke, of St. Louis, Mo., for defendant in error. 

Before SANBORN, Circuit Judge, and MUNGER and JoHNson, District Judges. 

Wa ter H. SAnzorn, Circuit Judge. On February 4, 1916, the New York 
Life Insurance Company, by its policy of that date, insured the life of Charles A. 
Rees for the benefit of his wife, Ellen M. Rees, in the sum of $4,000. Mr. Rees 
died on October 31, 1922. About March 4, 1917, Mr. Rees was indebted to the 
Guaranty State Bank of Muskogee, Okl., to the amount of about $3,150, evidenced 
by his promissory notes, with Natt T. Wagner as surety thereon. At that time 
Mr. and Mrs. Rees made an absolute written assignment of the policy “and all 
dividend, benefit and advantage to be had or derived therefrom, subject to the condi- 
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tions of the said policy and the rules and regulations of the company” to the bank, 
and delivered that assignment and policy to it. The policy provided that its owner 
was entitled on application to receive from the insurance company its cash surrender 
value. About January 12, 1922, that value was $769.76. The bank applied to the in- 
surance company for this surrender value, presented and delivered to the company 
the policy and the written assignmnt of it by Mr and Mrs. Rees to the bank, and the 
company paid to the bank that $769.76 and took the policy and the assignment. 

After the death of Mr. Rees, Mrs. Rees, the plaintiff, brought this action against 
the insurance company for the $4,000 specified in the policy. The company answered 
that it was not liable because the plaintiff and her husband had assigned the policy 
to the bank, the bank had applied for and received the surrender value of the policy 
and had delivered up to it the assignment and the policy pursuant to its terms. 
Mrs. Rees replied, first, that the bank had no corporate authority to buy or sell 
the insurance policy and, second, that, although the written assignment of the 
policy to the bank was by its terms absolute, the real transaction between Mr. and 
Mrs. Rees and the bank, made at the time of the assignment, was a mere pledge 
of the policy by them to the bank to secure the indebtedness of Mr. Rees to it for 
about $3,150, and that the lien of the pledge had never been foreclosed by demand 
of payment, public notice, or proposed sale, public or private, as required by sec- 
tions 4123, 8200, 8201, 8204, 8205, and 8210; of Bunn’s Compiled Statutes of Okla- 
homa so that the bank had never become the owner of the policy but remained 
a mere pledgee, without right to sell or surrender it. Upon these pleadings the 
case was tried to a jury, which returned a verdict for Mrs. Rees. 

The court submitted to the jury the question whether the assignment from Mr. 
and Mrs. Rees to the bank was an absolute assignment of the policy to it or a 
pledge of the policy to secure the payment of the debt of Mr. Rees to the bank 
and charged them that, if it was an absolute assignment to the bank, then it car- 
ried with it every right the assured had in or under the policy, including the right 
to surrender it and to take the surrender value therefor, and that their verdict 
should be for the defendant; but that, if they believed and found that the bank 
held it merely as security for the payment of the debt due to the bank by Mr. 
Rees, then the defendant, the insurance company, took no better title than the 
bank, and they ought to find a verdict for the plaintiff. As under this charge 
the jury found for the plaintiff, they must have found that the transaction between 
Mr. and Mrs. Rees and the bank was not an absolute assignment or sale of the 
policy, but was a mere pledge thereof to secure the debt of Mr. Rees. 

The first complaint of the insurance company of the trial in this case is that 
the court charged the jury that, if the transaction was a pledge and Mr. Rees 
did not tell the owner of the pledge or its agent to take the surrender value of 
the policy the duty was imposed upon it (the owner) to make demand of Mr. Rees 
of the payment of the debt secured and to give notice to him, if he could be 
found, of a proposed sale of the property pledged in accordance with the provi- 
sions of the statutes of Oklahoma, and that, in the absence of such demand and 
notice and compliance with the statutes, the bank never acquired the ownership 
of the pledged property or the right to surrender the policy. Counsel cite many 
authorities in support of the general rule that a pledgee of an insurance policy may 
under various circumstances and laws rightfully take the surrender value of and 
surrender the pledged policy. The court below, however, was of the opinion that, 
notwithstanding the law and the rules governing under other circumstances and 
under various statutes the rights of pledgor and pledgee, the rights of the par- 
ties in this case must be governed and enforced in accordance with the statutes of 
the state of Oklahoma. Those statutes provided: 

‘«The sale by a pledgee of property pledged must be made by public auction.’’ 
Section 8204. 

‘©A pledgee cannot sell any evidence of debt pledged to him, except the obli- 
gations of governments, states or corporations.” Section 8205. 

‘*A pledgee must give actual notice to the pledgor of the time and place at 
which the property pledged will be sold, at such reasonable time before the sale 
as will enable the pledgor to attend.’’? Section 8201. 

And section 4123 provided that: ‘*No bank shall employ its moneys, directly 
or indirectly, in trade or commerce, by buying or selling goods, chattels, wares or 
merchandise: * * * Provided, that it may sell any personal property which may 
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come into its possession as collateral security for any debt or obligation due it, 
upon posting a notice in five public places in the county wherein the property it to 
be sold, at least ten days before the time therein specified for such sale, and which 
said notice shall contain the name of the bank and the name of the pledgor, the 
date of the pledge, the nature of the default, and the amount claimed to be due 
thereon at the date of the notice; a description of the pledged property to be sold 
and the time and place of sale.’’ 

[1,2] At the time the pledge was made, and at the time the contract of sur- 
render of the policy was made, Mr. and Mrs. Rees were citizens and residents of 
Oklahoma, the Guaranty State Bank was a corporation of the state of Oklahoma, 
and the defendant, the insurance company, was a corporation of the state of New 
York. The contract or pledge was an Oklahoma contract; it was made in Okla- 
homa, and all the parties to it were citizens of Oklahoma. The contract of surren- 
der was also an Oklahoma contract; it was made by a written request in January, 
1922, by the Guaranty Bank for the surrender value of the policy which was granted 
by the insurance company; and the contract was closed in Oklahoma by the de- 
livery of the insurance company’s check for the surrender value of the policy by 
its agent in Oklahoma to the Guaranty Bank and the latter’s acceptance thereof 
and its delivery of the policy to that agent in the state of Oklahoma. The test of 
the place of a contract is the place at which the last act was done essential to 
the meeting of the minds of the parties. Clark v. Belt, 223 F. 573, 577, 138 C. C. 
A. 1; Northwestern Mut. Life Ins. Co. v. McCue, 223 U. S. 234, 247, 32 S. Ct. 
220, 56 L. Ed. 419, 38 L. R. A. (N. S.) 57. The last act in this case was done 
in the state of Oklahoma. 

[3] As these contracts were made in the state of Oklahoma, the statutes of 
Oklahoma relating to such pledges were as much parts of these two agreements 
as if they had been written into them (Armour Packing Co. v. United States, 153 
F. 1, 19, 82 C. C. A. 135, 14 L. R. A. [N. S.] 400); and there was no error in 
the charge of the court that the failure of the owners of the pledge to comply with 
the statutes of Oklahoma as to demand, notice, and sale, left the right of the bank 
that of a mere pledgee without ownership or right to convey or surrender the policy 
without first demanding payment of the debt and making sale of the property at 
public auction after the notices provided by the statutes. 

[4,5] The next contention of counsel for the insurance company is that the 
plaintiff as against it is estopped by the absolute assignment of the policy, which 
she and her husband signed and delivered to the bank and in reliance upon which 
it paid the surrender value of the policy, from claiming or defending on the ground 
that the assignment was a mere pledge and that the court erred in its charge that 
the insurance company had no better title than the bank. The general rule of law 
that the owner of property who clothes another with the apparent title or power 
of disposition of it whereby a third party is induced to purchase or deal with it to 
his injury is estopped as against the latter from denying that the apparent was not 
the true title is familiar and indisputable. Indispensable elements of such an es- 
toppel are (1) intentional or careless misrepresentation of known and material 
facts inconsistent with the subsequent claim of the party who invokes the mis- 
representation; (2) ignorance of the truth and absence of equal means of knowl- 
edge of the party who claims the estoppel; (3) action by the latter, induced by the 
misrepresentation; and (4) injury to the latter if the truth be permitted to be 
proved. 

[6] It may be that, if the defendant had pleaded as a defense to this action 
(1) that the plaintiff and her husband intentionally or carelessly by their assign- 
ment of the policy misrepresented the pledge they. made to secure Mr. Rees’ debt 
to be an absolute assignment of the policy; (2) that the insurance company was 
ignorant of that fact and of the truth and without equal means of knowledge 
of it, (3) that it acted in reliance upon the misrepresentation; and (4) thereby 
was induced to pay out the $769.76, the surrender value of the policy, to its in- 
jury in that or any other substantial amount; and if it had proved the facts thus 
pleaded, it would have been error for the court to have instructed the jury that, 
if the transaction between Mr. and Mrs. Rees and the bank was a pledge, the in- 
surance company had no better title to or equity in the policy than the bank. 

Such an estoppel, however, is an affirmative defense; it ought to be pleaded; 
an opportunity ought to be given to the plaintiff to deny the allegations of its 
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existence and to produce evidence in support of its denial if such an estoppel is 
relied upon. No such defense was pleaded in this case. The plaintiff alleged the 
existence of the policy the death of Mr. Rees, that the plaintiff was the beneficiary, 
and that the company had failed to pay the insurance. The defendant answered 
that Mr. and Mrs. Rees had made the written assignment of the policy to the 
bank, attached a copy of it to its answer, that the bank had surrendered the policy 
to the insurance company, and it had paid $769.76, the surrender value thereof 
therefor. It answered nothing more; it pleaded nothing more, nothing else. The 
plaintiff replied, among other things, that the policy was never in reality sold or 
assigned to the bank, but was merely pledged to it to secure a debt of Mr. Rees, 
and that the pledge had never been redeemed or foreclosed. The defendant made 
no motion to amend its answer or to plead an estoppel, and the case was tried on 
the issues which these pleadings presented. When the trial ended, the evidence 
was substantial and preponderant that the actual transaction between Mr. and Mrs. 
Rees and the bank was a pledge and not a sale or an absolute assignment of the 
policy. 

Thereupon, the insurance company made a motion that the court instruct the 
jury to return a verdict in its favor, which the court denied. It then presented 
several requests for instructions to the jury, which were denied. The first of these 
instructions presented in the record was that the assignment was unlimited in its 
terms, that its legal effect was to transfer to the bank every right and benefit either 
Mr. or Mrs. Rees had under the terms of the policy, including the right to sur- 
render the policy, and that, as the bank had acted under this assignment in sur- 
rendering the policy, the jury should return a verdict for the defendant. This re- 
quest was properly denied, because the evidence was so persuasive and preponder- 
ant at that time that the transaction when the written assignment was made was a 
pledge and not an absolute assignment that the court could not take that question 
from the jury in that way. But the request for the instruction demonstrates the 
fact that at that time the insurance company still adhered to the defense which 
it had pleaded in its answer that the assignment was absolute and effective and 
neither in that request nor in any other request for instructions, found in the rec- 
ord before the court delivered its charge, did the defendant present the defense of 
an estoppel of the plaintiff from enforcing its claim for the reasons now urged. 

After the court had delivered its charge to the jury and after counsel for the 
defendant had taken four exceptions thereto and made a request for another in- 
struction to the jury, which was denied, this colloquy was had: 

Mr. Sullivan, counsel for the defendant: ‘‘In connection with that we ask 
your honor to charge the jury that the defendant would not be bound, in view 
of the terms of this assignment, by the state of affairs between Rees and the 
bank, with respect to the bank’s right to surrender the policy, in the absence of 
some showing of notice to us that the bank held the policy as collateral security.’’ 

This was as near as the defendant came at this trial to presenting effectually 
by pleading and proof the defense of a personal estoppel of the plaintiff from 
presenting and enforcing her claim under its policy, and it came so late and was 
so obscure and so inconsistent with the defense pleaded and tried that there was 
no error in the refusal of the court to submit it to the jury. Choctaw O. & G. R. 
Co. v. Jackson, 192 F. 792, 801, 114 C. C. A. 12; Louisville & N. R. Co. v. Wo- 
mack, 173 F. 752, 759, 97 C. C. A. 559, 

[7] There were other complaints of this trial. Natt T. Wagner, a witness 
for the plaintiff, who was surety on the debt of Rees to the bank which the policy 
was pledged to secure, testified that in 1921 he had a conversation with Edmond- 
son, the vice president of the bank, in which the latter agreed to hold the policy 
as security for him as surety so that, if he paid the debt of Rees, he might have 
the benefit of that security. The only objection to this testimony at the time of 
its admission was that it was a conclusion, and that objection was baseless. 

[8] Wagner also testified on his direct examination that, ‘‘wanting to know 
what the loan value of the policy was at that time, I discussed the matter with 
Mr. Gaddy, the agent of the New York Life Company, asking him what the loan 
value of the policy would be, anticipating I would have the notes all paid up with- 
in reasonable length of time. Mr. Gaddy informed me approximately what the 
loan value of the policy would be. As I stated before, there was hardly ever two 
or three months elapsed when I passed—’’ At this point counsel for the defend- 
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ant said: ‘‘I object to that, you were not asked that.’’? And the court said to 
the witness: ‘‘No; do not tell that.’’ Counsel for the defendant in his cross 
examination drew out of the witness Wagner his testimony that Gaddy was the 
special agent and the general agent of the defendant in its Oklahoma City office in 
Eastern Oklahoma, that. he solicited insurance for it and settled claims and at- 
tended to all business in Eastern Oklahoma and handled all claims necessary to be 
settled out of the Oklahoma City office, and that the defendant sent the check for 
the surrender value of the insurance policy to Gaddy to deliver to the bank. At 
the close of this cross-examination, counsel for the defendant made a motion to 
strike out the testimony of Wagner in his direct examination which had been re- 
ceived without objection to the effect that he asked Gaddy what the loan value of 
the policy was, discussed the matter with him, and Gaddy told him about what 
it was, and the court denied the motion, and the defendant excepted. Counsel have 
exhaustively argued that this was a fatal error. But after the receipt of this 
evidence on direct examination without objection, and after extended cross-exam- 
ination upon it, the grant or the denial of the motion to strike it out rested in 
the sound discretion of the court, and it does not seem to us that it committed any 
abuse of that discretion in its denial of the motion. Again, if it had been error 
to deny the motion, it would not have been a fatal or prejudicial error, but a harm- 
less one. As we have shown the only issue of fact under the pleadings, the course 
of the trial, and the evidence which this evidence could have affected was the 
issue of sale or pledge of the policy, and there was no evidence of a sale of the 
policy but the written agreement, while all the witnesses, those for the plaintiff 
and those for the defendant, who knew and testified to the facts decisive of that 
issue, testified that it was a pledge and not a sale, and there is no doubt in our 
minds that, if this conversation between Wagner and Gaddy had been stricken 
out, the verdict of the jury would have been the same that it was with it in. 

[9] There were other alleged errors in the rulings on the admission and ex- 
clusion of evidence, but a studious examination of each of them has convinced that 
none of them if erroneous could have been so prejudicial to the defendant as to 
have affected in any way the verdict against it in this case, and our conclusion is 
that the judgment must be affirmed 


On Petition for Rehearing. 


One of the reasons for a rehearing of this case urged by the insurance com- 
pany, the defendant, was that this court erroneously held that the issue whether or 
not the plaintiff, Mrs. Rees, was estopred from recovering in this action, upon 
which issue evidence had been received from each of the parties during the trial, 
could not be considered by this court or the court below, because that estoppel had 
not been pleaded by the defendant. The question thus presented has again been 
briefed by counsel and considered by the court. The facts which condition the 
answer to this question are these. 

The defendant issued its policy for $4,000 on February 4, 1916, to Charles A. 
Rees, insuring his life for the benefit of his wife, the plaintiff. On March 5, 1917, 
the plaintiff, Ellen M. Rees, and her husband, Charles A. Rees, made and delivered 
to the Guaranty State Bank of Muskogee, Okl., a written assignment of this 
policy “and,” as the assignment reads, “all dividend, benefit, and advantage to be 
had or derived therefrom.” Mr. Rees died on October 31, 1922. The policy pro- 
vided that the insured therein, after premiums for two years had been paid, might 
surrender the policy and receive the surrender value thereof. Pursuant to this pro- 
vision of the policy the bank about January 12, 1922, presented the policy and the 
written assignment of Mr. and Mrs. Rees to the defendant, demanded and re- 
ceived from it the surrender value of the policy $769.76, and the bank delivered to 
the defendant the policy and the assignment. 

[10] ‘The actual transaction, however, between Mr. and Mrs. Rees at the time 
they made the assignment was claimed by the plaintiff to be a pledge by them of 
the policy to the bank to secure a debt Mr. Rees owed the bank. But the de- 
fendant claimed and still claims that it never had any notice or reasonable cause 
to believe or suspect that the transaction was a pledge, and not the sale which the 
written contract evidences, until long after it had paid the surrender value of the 
policy to the bank, and received therefor the surrender of the policy and the 
assignment to the bank. If this claim of the defendant was well founded in fact, 
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then there can be no doubt that the plaintiff was estopped from maintaining 
action and recovering upon the policy. Barnes v. Union Pacific Ry Co. (C. C. A. 
54 F. 87, 89; Given v. Times-Republican Prtg. Co. (C. C. A.) 114 F. 92, 94, 95, 
cases there cited. 

We turn to the averments of the pleadings pertinent to the necessity of plead- 
ing this estoppel. In her complaint. the plaintiff alleged the issuance of the policy 
the payment of the permiums, the death of Mr. Rees, the proof of his death to 
the defendant, and her demand for the payment by the insurance company of the 
$4,000. In her complaint she made no averment concerning her assignment or 
pledge of the policy. The answer to this complaint by the defendant was that the 
plaintiff and her husband had made and delivered the written assignment to the 
bank, that the bank had presented to the defendant the policy and the assignment 
and demanded the surrender value of the policy, and that the defendant had paid 
that value to the bank and received therefor the surrender of the policy and the 
written assignment, and that all this had been done before the death of Mr. Rees. 
To this answer the plaintiff filed her reply. In that reply for the first time she 
alleged that the transaction between Mr. and Mrs. Rees and the bank at the time 
they made and delivered their written assignment of the policy was a pledge to 
secure a debt of Mr. Rees to the bank, and not a sale, as they had represented it 
to be by their written assignment. She further alleged in her reply that at the 
time of the surrender of the policy to the defendant by the bank the “defendant 
knew, or by the exercise of ordinary care would have known, that said bank held 
said policy of insurance as lienholder only, and that ‘therefore said bank as lien- 
holder had no authority or right to make said surrender of said insurance policy 
prior to the maturity of said policy by the death of the insured therein.” 


[11] (1) By these averments of the reply the plaintiff expressly pleaded a de- 
nial of the essential fact of the estoppel, the lack of notice to the defendant or 
knowledge of the pledge at the time of the surrender of the policy, and thereby 
expressly tendered the issue to the defendant estopped vel non, and the defendant 
by virtue of the statute of Missouri and its mere silence joined that issue, and the 
estoppel was sufficiently pleaded. That statute declared that “the allegation of new 
matter in the reply shall be deemed controverted by the adverse party, as upon a 
direct denial or avoidance.” Revised Statutes of Missouri 1919, § 1256. 

[12, 13] (2) It was not necessary in this case for the defendant to plead the 
estoppel in order to be permitted to prove it, because the pledge was not pleaded 
by the plaintiff in the complaint, nor until the reply came in, so that the defend- 
ant had no opportunity to plead the estoppel. If a party has no opportunity to dis- 
close the estoppel by pleading, he may exhibit the matter thereof in evidence at 
the trial under any issue which involves the fact. Philadelphia, Wilmington, etc., 
R. R. Co. v. Howard, 13 How. (54 U. S.) 307, 334, 335, 14 L. Ed. 157; Shelton v. 
Southern Ry. Co. (D. C.) 255 F. 182, 185; Lord v. Bigelow, 8 Vt. 445, 448; Wood 
v. Jackson, 8 Wend. (N. Y.) 36, 2Z Am. Dec. 603; Babcock v. United Railways 
Co., 158 Mo. App. 275, 283, 284, 138 S. W. 53; Powell v. Tinsley, 137 Mo. App. 
551, 559, 560, 119 S. W. 47. In the case last cited Judge Goode, whose knowledge 
of the law and the rules of pleading and practice in Missouri was exceeded by 
few, if any, said: “Counsel for defendant insists plaintiffs lost the estoppel by 
not pleading it; but, inasmuch as they had no opportunity to do so, this position 
is untenable ‘Their petition stated a cause of action and their evidence sustained 
it. Defendant answered by a general denial and introduced his mortgage to show 
he was entitled to keep the property as against plaintiffs. Testimony -was intro- 
duced by plaintiffs in rebuttal, and without objection, to show defendant was not 
entitled, bcause he had declared his mortgage had been satisfied, and on the faith 
of the declaration plaintiffs had taken their indemnity. As the case took a course 
which afforded no opportunity to plead the estoppel, it was available on the evi- 
dence. Ess v. Griffith, 139 Mo. 322, 332 [40 S. W. 930]; Clink v. Thurston, 47 
Cal. 21; Foye v. Patch, 132 Mass. 105; Gans v. Insurance Co., 43 Wis. 108 [28 Am. 
Rep. 535]; Bigelow, Estoppel (5th Ed.) note 3, p. 698.” ; 

[14] (3) Even if, in order to prove that the defendant had any notice or 
knowledge of or reason to suspect that the transaction between Mr. and Mrs. Rees 
and the bank was a pledge and not a sale at the time it paid the surrender value to 
the bank, it was necessary for the defendant to plead that fact, as in our opin- 
ion it was not, the averment of the reply quoted cured that defect and rendered 
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such pleading unnecessary. An omission.to plead a material fact is cured by the 
tender of an issue regarding it by the pleading of the opposite party. Texas & N. 
O. R. R. Co. v. Miller, 221 U. S. 408, 413, 31 S. Ct. 534, 55 L. Ed. 789; Cole v. 
Ralph, 252 U. S. 286, 290, 40 S. Ct. 321, 64 L. Ed. 567; Henry v. Sneed, 99 Mo. 
407, 423, 424, 12 S. W. 663, 17 Am. St. Rep. 580; Garth v. Caldwell, 72 Mo. 622, 
629, 630; Slack v. Lyon (Mass.) 9 Pick. 62. 


[15] (4) The trial of the issues tendered by a pleading, in the absence of a 
plea, answer or replication which raises them, as though they had been thus plead- 
ed. estops the parties from subsequently denying that the issues were properly 
made and from taking any advantage of the absence of such plea, answer, or 
replication. Bank of Havelock v. Western Union Tel. Co. (C. C. A.) 141 F. 522, 
528; Keator Lumber Co. v. Thompson, 144 U. S. 434, 437, 12 S. Ct. 669, 36 L. Ed. 
495; North Chicago St. Ry. Co. v. Burnham (C. C. A.) 102 F. 669, 671; Schuster 
v. Carson, 28 Neb. 612, 615, 44 N. W. 734; Wright v. Waddell, 89 Iowa, 350, 364, 
56 N. W. 650; Anderson v. Independent School District (C. C.) 78 F. 750, 751; 
Loomis v. Riley, 24 Ill. 307, 309; Clark v. City of Austin, 38 Minn. 487, 38 N. 
W. 615. And the issue of the estoppel of the plaintiff was tried by the evidence 
and arguments of counsel on each side in the trial under consideration. The ne- 
gotiation of the surrender of the policy and the written assignment to the defend- 
ant was conducted by letters introduced in evidence between the bank, or its 
agents in the West, and the officers of the defendant in New York City, and, after 
the terms were agreed upon in that way, the defendant drew its check in New 
York, payable to the bank, for the amount of the surrender value of the policy, 
and mailed it to its local agent in Oklahoma, who delivered it to the bank. On 
the question of estoppel the defendant introduced in evidence without objection 
the testimony of its three officers, who conducted and closed the negotiation of the 
surrender of the policy and the assignment, to the effect that neither of them nor 
the defendant had any notice or knowledge of the pledge until long after the 
surrender was made and the surrender value was paid to the bank. On the other 
hand, the plaintiff, Mrs. Rees, offered evidence, which her counsel claim was com- 
petent, to show that the defendant had notice of the pledge through its local agent 
in Oklahoma. This evidence, to be sure, was strenuously objected to by counsel 
for the defendant as incompetent; but it was finally admitted over the objections 
of the defendant, and its counsel took an exception to the ruling. It remained 
in the case throughout the trial; and was not withdrawn before it was submitted 
to the jury. 

[16] We will not prolong this opinion to discuss the relevancy and materi- 
ality of this evidence introduced by the plaintiff and so strenuously objected to by 
the defendant, except to call attention, in view of the next trial, to the rule that 
the proposition that notice to the agent is notice to the principal does not include 
an agent who does not have the power to act for his principal with reference to 
the very subject-matter to which the notice relates, in this case to the decision 
whether or n@t the defendant should make and perform the contract of surren- 
der of the policy for the surrender value thereof. - “A principal is not affected with 
knowledge which the agent acquires while not acting in the course of his employ- 
ment, or which relates to matters not within the scope of his authority, unless the 
agent actually communicates his information to the principal.” 2 C. J. 863. 

The record, however, discloses the facts which we have recited, and shows 
that each of the parties to this action introduced evidence and participated in the 
trial of this issue of estoppel of the plaintiff without objection that it was not 
pleaded. The briefs, arguments, and authorities of counsel for the plaintiff, not 
excepting the opinions in Laughlin v. Wells (Mo. Sup.) 283 S. W. 990, 992, and 
Sanders v. Chartrand, 158 Mo. 352, 59 S. W. 95, and in other cases, have re- 
ceived consideration; but, for the reasons which have now been stated, we have 
concluded that the issue of the estoppel of the plaintiff by her assignment and 
delivery of the policy to the bank could not lawfully be disregarded in this action 
by the court below, or by this court, because it was not pleaded. 

[17] When at the trial all the evidence had been introduced, when the writ- 
ten requests to charge had been considered and ruled upon, and the judge had 
charged the jury, he turned to Mr. Clarke, counsel for the plaintiff, and said 
that, if he had any objections or exceptions, or required any farther charge, he 
should be glad to have them suggested. Mr. Clarke made a few suggestions and 
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the judge disposed of them. Mr. Sullivan was the attorney of the defendant and 
the judge then said, “Is there anything on your side, Mr. Sullivan?” Mr. Sullivan 
took some exceptions to some parts of the charge which the court had given, re- 
quested the court to give a certain charge which he declined to give, and then re- 
quested him to charge the jury “that the defendant would not be bound, fn view 
of the terms of this assignment, by the state of affairs between Rees and the bank, 
with respect to. the bank’s right to surrender the policy, in the absence of some 
showing of notice to us that the bank held the policy as collateral security.” 

The court refused to give this request, and the defendant’s counsel excepted. 
This ruling was assigned as error by the defendant. It had the effect of with- 
drawing from the consideration of the jury and from the trial the issue whether 
the defendant had any notice or knowledge of the pledge at the time it bought 
the surrender of the policy in reliance upon the written assignment, although 
the court had admitted conflicting evidence on that issue. Counsel for the plain- 
tiff argues that the main issue in the case was whether the transaction between 
the plaintiff and her husband with the bank was a sale or a pledge, that the issue 
of notice to and knowledge of the defendant of the pledge when it bought the sur- 
render of the policy was negligible, and that the request to charge came too late. 
But, in view of the record of the trial, of the conflicting evidence on the question 
of notice or knowledge of defendant of the pledge, and of the request of the judge 
to the attorneys, made after the general charge, for further suggestions or requests, 
this argument has not proved persuasive to our minds. There seems to us to be 
no logical or lawful way of escape from the conclusion that, in refusing this re- 
quest of counsel for the defendant, the court fell into a fatal error, which de- 
prived the defendant of a fair trial of its claim of an estoppel of the plaintiff 
from maintaining this action. 

The judgment below must accordingly be reversed, and the case must be 
remanded to the court below, with directions to grant a new trial; and it is so 
ordered. 


JONES v. MUTUAL LIFE INS. CO. OF N. Y, (3 Div. 773.) 
Supreme Court of Alabama. April 28, 1927. 
Rehearing Denied June 23, 1927. 

113 Southern Reporter 314. 

1. INSURANCE—AGREEMENT TO CANCEL POLICY PLEDGED TO IN- 
SURER FOR LOAN IF INDEBTEDNESS EXCEEDED CASH VALUE 
HELD VALID, REGARDLESS WHETHER POLICY WAS IN “PAID- 
UP” CLASS. 

Where insured pledged policy with insurer for loan, loan agreement providing 
that, if indebtedness including interest should equal or exceed policy’s cash value, 
policy should be canceled, held valid, whether policy was or was not in “paid-up” 
class. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 


e 
2. INSURANCE—“DEPOSIT AND ASSIGNMENT” OF POLICY TO _ IN- 
SURER AS “COLLATERAL SECURITY” FOR LOAN HELD EQUIVA- 
LENT TO “ASSIGNMENT AND TRANSFER” FOR “SECURITY.” 
Where policy was “deposited with and assigned to” insurer by insured “as 
collateral security for repayment of loan,” and was in fact delivered to insurer, 
same title and right was conveyed to insurer as though policy were “assigned and 
transferred” for “security.” 
(For other cases, see Insurance, Dec. Dig. § 17914.) 


Appeal from Circuit, Court, Montgomery County; Leon McCord, Judge. 

Action on a policy of life insurance by Addie A. Jones against the Mutual 
Life Insurance Company of New York. From a judgment for defendant, plain- 
tiff appeals. Affirmed. 

Ball & Ball, of Montgomery, for appellant. 

Frederick L. Allen, of New York City, Bradley, Baldwin, All & White, of 
Birmingham, and Steiner, Crum & Weil, of Montgomery, for appellee. 

SoMERVILLE, J. In Penn. Mut. Life Ins. Co. v. Bancroft, 207 Ala. 617, 93 
So. 566, 28 A. L. R. 1102, the insured had borrowed money from the company, 
and pledged his policy as security therefor. Under the loan agreement the policy 
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was assigned and transferred to the company, and was in fact delivered to it, and 
it was provided that— 

“If at any time the entire indebtedness evidenced by this certificate, together 
with any other indebtedness to the company on said policy, shall equal or exceed 
its loan value the company’s liability under said policy shall terminate upon com- 
pliance by the company with the requirments of the policy, if any, respecting no- 
tice.” 

After several renewals of the loan, and after the last premium had been paid 
and the policy had become a “paid-up” policy, the principal and accumulated in- 
terest exceeded the loan value of the policy; and, after due notice to the insured, 
the company canceled the policy in accordance with the terms of the contract. It 
was held that the provision for cancellation was valid, and that the company’s 
cancellation of the policy in accordance with its terms, prior to the death of the 
insured, terminated its liability thereunder and defeated the beneficiary’s right of 
recovery. 

[1] So far as concerns the principles involved, there is no material difference 
between that case and the case now before us. In the Bancroft Case the loan was 
originally made before the policy had become a “paid-up” policy, but it was al- 
lowed to run for two years beyond that period, at which time the condition for 
concellation occurred. But, as a matter of law, we do not think the validity of 
the cancellation agreement would be in any wise affected by the fact that the 
policy was or was not in the “paid-up” class. 

[2] But it is insisted that in the Bancroft Case the policy was “assigned, 
transferred, and delivered” to the insurance company, thereby vesting in the com- 
pany the legal title, and removing it from the doctrine of Travelers’ Ins. Co. v. 
Lazenby, 16 Ala. App. 549, 80 So. 25, in which certiorari was denied by this court 
without opinion, 202 Ala. 207, 80 So. 29. In the Bancroft Case the loan agree- 
ment was construed as a pledge of the policy for the security of the debt. Here 
the policy was “deposited with and assigned to the company as collateral security 
for the repayment of this loan”; and it was in fact delivered to the company at the 
time. So far as the passage of title is concrned, to “assign” is as effective as is 
“to assign and transfer”; and a pledge for “collateral security” is exactly the same 
as a pledge “for security,” conveying the same title and right to the pledgee. 

In the well-considered case of Palmer v. Mutual Life Ins. Co., 114 Minn. 1, 
130 N. W. 250, Ann. Cas. 1912B, 957, Id., 121 Minn, 398, 141 N. W. 518, Ann. Cas 
1914D, 160, the court held the loan agreement to be merely a pledge, notwithstand- 
ing that it “assigned, transferred, and set over” all of the assured’s right, title and 
interest in the policy. That case is in accord with the Bancroft Case, supra, in 
holding that the cancellation agreement was valid, and in neither case was the 
purely technical question of legal title, vel non, conceived to be of any importance. 


In so far as the case of Travelers’ Ins. Co. v. Lazenby, 16 Ala. App. 549, 80 
So. 25, is based on such a distinction, viz. that the policy was merely “pledged” and 
not “assigned,” it is unsound and must be disapproved. 

The identical contract here in question, and substantially the facts of this case, 
were before the Court of Appeals of New York in Stevens v. Mut. Life Ins. Co., 
227 N. Y. 524, 125 N. E. 682, 18 A. L. R. 1141, where the loan was made on 
“paid-up” policies. The court there said: 


“The contract is clear. Its terms are not ambiguous. On default, the company 
may cancel the policy without further notice or further demand. This cancellation 
is the basis for further action. After it, but not necessarily only after it has been 
effected, the company applies the surrender value of the policy to the payment of 
the note. If any balance remains it will pay it to the borrower on demand. The 
provisions are independent. They do not resemble those in fire policies where the 
manner in which cancellation may be effected is prescribed. Here the borrower 
expressly agrees that the cancellation may be made without notice by the action 
of the comrany. Such an agreement is not illegal. Clare v. Mut. Life Ins. Co., 
201 N. Y. 492, [94 N. E. 1075, 35 L. R. A. (N. S.) 1123]. Nor is it inequitable. 
The borrower knows when the loan is due. He knows the privilege he has con- 
ferred. He knows it will generally be to the advantage of the company to enforce 
the cancellation. It is for him to ascertain if cancellation has been effected because 
of his default and if so to demand any balance that may be due to him. In most 





566 The Insurance Law Journal, Vol. 69 [Oct., 1927 


banking loans on collateral the bank reserves the right to sell the collateral on de- 
fault or to retain it itself at a fair value and apply the proceeds on the loan. Any 
balance due belongs to the borrower. But it has never been held that the trans- 
action is not closed until notice is given that such a balance is in its hands.” 
Under the forgoing authorities, we hold that the general affirmative charge 


was properly given for the defendant, and the judgment will be affirmed. 
Affirmed. 


All the Justices concur. 


SOUTHERN LIFE INS. CO. v. ROBERTS. (No. 420.) 
Supreme Court of Arkansas, May 2, 1927. 
294 Southwestern Reporter 14. 


1. INSURANCE—LIFE INSURANCE COMPANY HELD TO HAVE BUR- 

DEN TO SHOW VALID RELEASE BY BENEFICIARY. 

In action on life insurance policy, burden of proof was on defendant to show 
valid release by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Circuit Court, Van Buren County;.J. M. Shinn, Judge. 

Action by Mrs. Bell Roberts against the Southern Life Insurance Company. 
From the judgment, defendant appeals. Affirmed. 

John L. Crank, of Little Rock, for appellant. 

Opie Rogers, of Clinton, for appellee. 


Kirpy, J. Appellee, the beneficiary, brought this suit upon a_ $1,000 policy 
No. 496, Circle B, issued by the appellant company, insuring the life of her hus- 
band, Thomas I. Roberts, and prayed judgment in the amount of the policy, and 
damages and attorney’s fees. 

The insurance company answered, denying any indebtedness upon the policy, 
alleging that it was voided because of misrepresentations and warranties made 
in the application about the insured’s health, that only about $400 was due under 
its terms in any event, and pleaded a compromise and settlement for $100, exhibit- 
ing the release therefor. 

The jury returned a verdict for $391.73, the amount conceded to be due un- 
der the policy, if valid, and from the judgment this appeal is prosecuted. 

The testimony tended to show that the insurance adjuster, after proof of 
the death was sent in, came to see the appellee, and told her that she had been 
sent by the company to take up the papers, which he claimed were worthless, as 
Mr. Roberts had misrepresented the condition of his health in the application for 
the policy, denying that he had had epilepsy when the proof of death showed 
that he had died from that disease. He told her that the policy ‘was void on 
that account, and the company did not owe her anything, but that it would pay 
her $100 in settlement to avoid a lawsuit about it. 

The appellee insisted that her husband was in good health at the time the 
application was made, had never had any fits or spells before that time, and that 
the condition had developed afterward from blood poison. She stated the ad- 
juster told her that the company had made a thorough investigation, and had 
found out that the insured was in bad health at the time he took it out, and that 
the company did not owe her anything on the policy, and, further: 

“You said [the adjuster who had made the. settlement was the attorney ex- 
amining the witness] they told you in black and white there not to give me any- 
thing, you said it would take $100 to fight it out in a lawsuit, and you would 
rather give me the $100 than to fight it out.” 

« Witness was much ‘distressed mentally and did not know what to do, and 
the adjuster fixed up the papers, which she did not read, took the policy, threw a 
check or draft into her lap, and went away. The check was never cashed. 

Several witnesses, two physicians, one the family physician of the deceased, 
testified that he had had no spells indicating epilepsy until after 1919, the applica- 
tion for the insurance having been taken out before that time, when he suffered 
a severe attack of blood poisoning. 

The appellee stated that he had never had any attack of the kind at all be- 
fore the insurance was taken out. nor until after the blood poisoning; that there- 
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after he had mild. spells, which. increased in severity until he finally died with 
epilepsy, as shown in.the proof of death. 

The etiology of this disease is that it is hereditary, and that a great majority 
of the cases (perhaps 80 per cent) develop in childhood. 

[1, 2] No complaint is made of the court’s instructions to the jury, and since 
the burden of proof was on the appellant company to show a valid release, and 
the jury had found against it upon correct instructions, the verdict will not be 
disturbed, since it is supported by some substantial testimony. 

[3] No error was committed in not requiring the jury to make the special 
finding of facts requested. This was a matter within the sound discretion of the 
trial court, and it alone could properly judge of the expediency of it, and nothing 
in the record indicates an abuse of such discretion. Little Rock & Ft. S. Ry. Co. 
v. Pankhurst, 36 Ark. 371. 


We find no prejudicial error in the record, and the judgment is affirmed. 


SUPREME ROYAL CIRCLE Ca OF THE WORLD v. KING. 
( 


Supreme Court of Arkansas. May 23, 1927. 
294 Southwestern Reporter 705. 

1. INSURANCE—WHETHER POLICY SUED ON WAS REINSTATED OR 
NEW POLICY ISSUED HELD FOR JURY. 

Whether payment by insured reinstated policy sued on or new policy was 
issued held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825 [1].) 

3. INSURANCE—INSTRUCTION MERELY SUBMITTING DISPUTED 
QUESTIONS WHETHER POLICY SUED ON WAS REINSTATED 
OR NEW POLICY ISSUED HELD NOT ERROR. 

Instruction merely submitting in apnronriate language disputed fact questions 
as to whether payment by insured reinstated policy sued on or new policy was 
issued held not error. 

(For other cases, see Insurance, Dec. Dig. §826 [1].) 

Appeal from Circuit Court, Phillips County; E. D. Robertson, Judge. 

Action by Louvenia King against the Supreme Royal Circle of Friends of 
the World. Judgment for plaintiff, and defendant appeals. Affirmed. 

W. G. Dinning, of Helena, for appellant. 

Sheffield & Coates, of Helena, for appellee. 

McHaney, J. This is an action by appellee, Louvenia King, widow, and bene- 
ficiary in a policy of life insurance or beneficiary certificate issued by appellant 
on the life of James King, who died February 6, 1924, in alleged good standing. 
The policy was issued December 12, 1915, and provided for the payment to ap- 
pellee of the sum of $350 on the death of James King, if the premiums were 
kept paid. Appellant defended on the ground that the insured had failed to pay 
the premiums, which lapsed the policy, and that in September, 1923, he applied 
for a new policy, which was issued and left with appellant until he could attend 
the lodge-and have the beneficiary changed from his wife to his children, and 
that appellee could not recover on the old policy. The case was tried to a jury 
resulting in a verdict and judgment against appellant for the amount sued for, 
from which comes this appeal. 

[1, 2] Appellant states that there is only one question involved; that is, whe- 
ther, at the time of his death, the insured was protected under the old policy upon 
which suit is brought. If the payment made to it on September 1 reinstated the 
policy, then appellant admits that the judgment is correct and that it has no cause 
for complaint. This was a disputed question of fact. The testimony on the part 
of appellee and by some of the witnesses for appellant showed that the old policy 
was still outstanding and had never been taken up; that he had become delinquent 
in his payments on several former occasions, and, on paying his delinquencies, had 
been reinstated; that-on September 1, 1923, he paid a sum of money to appellant 
sufficient to reinstate the policy; that no new policy was ever issued or delivered 
to him to the knowledge of appellee; that from September 1 to the date of his 
death all payments had:been regularly made to, accepted, and held by appellant, 
such payments or many of them being made by appellee. At the time of his death, 
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appellee made due proofs, attached them to the old policy held by her, delivered 
them all to appellant, and for the first time she thereafter learned that it was 
claimed that a new policy had been issued. Testimony for appellant tended to 
show that he was never reinstated, and that a new policy was issued but held by 
it, but it was unable to produce the policy at the trial. Under this state of facts, 
it was clearly a question for the jury, and its finding, being against appellant, can- 
not be set aside by this court on appeal. 

[3] Neither was there any error in giving instruction No. 3 at the request of 
appellee. It did nothing more than submit the disputed questions of fact above 
set forth in appropriate language, and was a proper instruction. The court fully 
instructed the jury on appellant’s theory of the case, giving every instruction re- 
quested. We find no error, and the judgment is affirmed. 


KNIGHTS OF PYTHIAS OF NORTH AMERICA y. SANDERS. (No. 40.) 
Supreme Court of Arkansas. May 30, 1927. 
295 Southwestern Reporter 25. 
INSURANCE—FRATERNAL BENEFIT SOCIETY, OWING MEMBER IN 

EXCESS OF DUES, COULD NOT DECLARE FORFEITURE OF POLI- 

aa. FAILURE TO PAY DUES (CRAWFORD & MOSES’ DIG. 

§ 6072.) 

Fraternal benefit society, organized’ under Crawford & Moses’ Dig. § 6072, 
could not declare forfeiture of member’s policy for failure to pay dues, when it 
owed member sick benefits in amount greatly in excess of his dues. 

(For other cases, see Insurance, Dec. Dig. § 753 [1].) 

Appeal from Circuit Court, Sebastian County; Jno. E. Tatum, Judge. 

Action by Mary Sanders against the Knights of Pythias of North America. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Thomas J. Price, of Little Rock, for appellant. 

Meuarry, J. The appellee, plaintiff below, brought this suit in the Circuit 
Court of Sebastian County alleging that the appellant, defendant below, was a 
fraternal benefit society organized and carried on solely for the mutual benefit 
of its members and had a lodge system and representative form of government, 
and which made provision for the payment of beneficiaries in accordance with 
section 6072 of Crawford & Moses’ Digest; that she was the widow of Will San- 
ders, who died July 18, 1924. It was alleged that more than three years prior 
to his death Will Sanders was a member of appellant association, and that there 
was issued to him by its endowment a policy by which it agreed to pay $300 to 
his widow. It was alleged that Will Sanders, at the time of his death, was in 
good standing with the Grand and subordinate lodges; that proof of death was 
furnished; and that defendant lodge refused to pay: 

The defendant answered, admitting that Sanders was at one time a member 
of the lodge and that a certificate was issued and delivered to him, but it denied 
that he was entitled to recover, because it alleged that he had not paid his quar- 
terly premiums of $2.25 for the April period. © 

The undisputed proof shows that Will Sanders did not pay his dues in Ap- 
ril, 1924, and that he died in July, 1924. The policy expressly provides that the 
beneficiary would not be entitled to recover unless the member was in good stand- 
ing at the time he died. The undisputed proof, however, also shows that, while 
his dues were $2.25, that the lodge owed him $24 for sick benefits. There is no 
dispute about this. And the only issue in the case is whether, under the circum- 
stances above set out, the defendant had a right to forfeit his policy. 

This court has held that payment of dues is a condition precedent to recov- 
ery. The plaintiff in the case swore positively that Will Sanders, the deceased 
member, was in good standing at the time of his death, and no member of the 
local lodge was called to testify with reference to that. This court has held that 
where the insurance company had funds in its hands belonging to the member, 
which was equal to or in excess of the amount of the dues, that it could not de- 
clare a forfeiture. After citing many authorities the court said: 

“But in our opinion the difference in the facts does not destroy the applica- 
tion or lessen the efficacy of the principle. It is true that in some of ‘them there 
was a contract, custom or course of dealing. But because insurance companies 
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enter upon contracts or establish a usage in conformity to the doctrine above an- 
nounced, from which they have not been allowed to deviate, does not prove the 
unsoundness of the doctrine itself, but rather, the contrary. The doctrine does 
not arise out of the peculiar facts of any particular case. It does not depend 
upon contract, custom or course of dealing for its existence and potency. It has 
its origin in that fundamental principle of justice which will compel one who has 
funds in his hands belonging to another, which may be used, to use such funds, 
if at all, for the benefit, and not to the injury, of the owner; for his consent to 
the one, and dissent to the other will be presumed.” Union Central Life Ins. Co. 
v. Caldwell, 68 Ark. 505, 58 S. W. 355. 

The court in the above case quoted with approval the following language from 
Judge Cooper in Smith v. Insurance Co., 2 Tenn. Ch. 727: 

“IT am of the opinion, * * * that the company was bound, upon the plainest 
principle of equity, to apply the dividend first in such manner as to save the for- 
feiture. The usage of the company in deducting the dividends from the principal 
in cases where the insured elects to continue the policy, even if uniform and un- 
varying, cannot control where the insured ceases to pay, and the contract is silent 
as to what should be done with the dividend. The law, which tempers justice with 
mercy, makes the proper application. * * * The dividend, as the property of the 
insured, should be applied to what he is bound to pay—the interest.” 

And we think, in this case, that the law will make the proper application. The 
amount of funds in the hands of the company at the time Sanders died was very 
much in excess of his dues. The testimony showed that it was not collected, prob- 
ably because Sanders did not need it at the time and thought the insurance com- 
pany did. 

“Subject to the exceptions hereinafter noted the rule may be laid down broad- 
ly that an insurance company has no right to declare a policy of insurance for- 
feited for the nonpayment of the premiums, assessments or dues when at the time, 
the company is in any way indebted to the policy holder, either for dividends de- 
clared or other funds which it may have in its hands belonging to the insured.” 
14R. C. L. 966. 

For other authorities see case note in 22 L. R. A. (N. S.) 304. Seealso, 32 C. 
J. 1308. 

In this case it would be unjust for the company to declare a forfeiture when 
it had funds in its hands belonging to him greatly in excess of his dues. The 
circuit court correctly directed a verdict for the plaintiff, and the judgment is 
therefore affirmed. 


LIFE INS. CO. OF VIRGINIA v. BARTLETT. (No. 18090.) 
Court of Appeals of Georgia, Division No. 1. June 14, 1927. 
138 Southeastern Reporter 589. 


1. INSURANCE--PETITION ON LIFE POLICY HELD NOT DEMUR- 
RABLE BECAUSE SHOWING NO BENEFICIARY AND THAT 
PLAINTIFF WAS NOT PERSONAL REPRESENTATIVE OF IN- 
SURED’S ESTATE. 

Petition to recover on life insurance policy, issued to plaintiff’s wife, held not 
subject to general demurrer because it showed no beneficiary was named in policy 
declared on and that plaintiff was neither executor nor administrator of deceased 
wife’s estate. 

(For other cases, see Insurance, Dec. Dig. § 629 [1].) 

2. INSURANCE—LIFE POLICY COULD NOT BE FORFEITED FOR 
OVERDUE PREMIUMS, WHERE PAYMENT OF OVERDUE PREM- 
IUMS HAD BEEN PREVIOUSLY ACCEPTED. 

Where insurer by custom and course of dealing induced insured to believe 
that premiums could be paid within reasonable time after maturity, by receiving 
past-due premiums without objection, when insurer could have insisted on for- 
feiture, insurer cannot claim forfeiture because at death of insured premiums were 
due which, had he lived, it is reasonable to suppose would have been accepted in 
same manner as other deferred payments had been received. 


(For other cases, see Insurance, Dec. Dig. § 388 [4].) 
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5. INSURANCE—LIFE POLICY PROHIBITING ACCEPTANCE OF OVER- 
DUE PREMIUM AVOIDING FORFEITURE COULD NOT BE FOR- 
FEITED FOR NONPAYMENT OF ONE PREMIUM IN TIME, WHERE 
OTHER OVERDUE PREMIUMS HAD BEEN ACCEPTED. 

Under policy stipulating that it shall be void for nonpayment of premium ac- 
cording to its terms, and that such provision shall not be considered waived by act . 
of grace by company in accepting overdue premiums, insurer could not claim for- 
feiture of policy for insured’s failure to pay one premium within four weeks after 
due, as required, where payments of many past-due premiums had been accepted 
in full satisfaction of premium and only payment not so accepted was made on 
June 21st, two days before insured’s death, for premium due May 17th. 

(For other cases, see Insurance, Dec. Dig. § 388 [4].) 

Error from City Court of Macon; C. H. Hall, Judge. 

Suit by W. L. Bartlett against the Life Insurance Company of Virginia. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 


_. Jones, Park & Johnston and Jones, Jones & Johnston, all of Macon, for plain- 
tiff in error. 


Walter De Fore and Jas. C. Estes, both of Macon, for defendant in error. 
Syllabus Opinion by the Court. 

Broyies, C. J. [1] 1. Suit was brought against the Life Insurance Company 
of Virginia upon two policies of life insurance issued to the wife of the plaintiff 
Under the ruling in Pate v. Life Insurance Co. of Virginia, 19 Ga. App. 597, 91 
S. E. 883, and the facts of the instant case, the petition was’ not subject to general 
demurrer because it showed that no beneficiary was named in the policies declared 
upon, and that the plaintiff was neither the executor nor the administrator of his 
deceased wife’s estate. The request of counsel for the plaintiff in error that the 
decision in the Pate Case, supra, be reviewed and overruled is denied. 

[2, 3] 2. “Where the insurer, by his custom and course of dealing with the 
insured, in receiving, without objection, premiums or assessments past due, when 
he could have insisted upon a forfeiture, has induced the belief on the part of 
the insured premiums or assessments can be paid within a reasonable time after 
they mature, the insurer cannot claim a forfeiture because, at the time of the 
death of the insured, premiums or assessments were due by him which, had he 
lived, it is reasonable to suppose would have been accepted upon the same terms as 
those upon which other deferred payments had been received.” Bankers’ Health 
& Life Ins. Co. v. Givvins, 12 Ga. App. 378, 77 S. E. 203; Moman v. Bankers’ 
Health & Life Ins. Co., 35 Ga. App. 565 (2), 134 S. E. 341; Cotton States Life Ins. 
Co. v. Lester, 62 Ga. 247, 35 Am. Rep. 122. Under this ruling and the facts of 
the instant case, the insurer cannot claim a forfeiture of the policies because of the 
failure of the insured to pay one of the premiums within the times specified in 
the policies. This is true although each of the policies contained the following 
stipulation : 

“It [the policy] shall be void if any premium shall not be paid according to 
the terms thereof; and it is agreed that this provision, which avoids the policy in 
case any premium shall be overdue, shall not be considered in any respect waived 
by any act of grace by the company in the acceptance of overdue premiums upon 
this or any other policy.” 

According to the terms of the policies, they became void upon the failure of 
the insured to pay any premium within four weeks from the date on which it 
was due. However, the petition showed that payments of many premiums on the 
policies more than four weeks in arrears, had been accepted by the insurer in full 
satisfaction of such premiums, and that the only payment not so accepted was 
made “at the office of the district manager of the defendant company in Macon, 
Ga.,” on June 21, 1926, for the premium due on May 17, 1926, and that this pay- 
ment was made one or two days before the death of the insured. The petition 
is silent as to the state of health of the insured on June 21, 1926. 

3. Under the above-stated rulings, the court did not err in overruling the de- 
murrer to the amended petition. 

Tudgment affirmed. 

Luke and Bloodworth, JJ., concur. 
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METROPOLITAN LIFE INS. CO. v. HEAD. (No. 12706.) 
Appellate Court of Indiana, In Banc. July 1, 1927. 
157 Northeastern Reporter 448. 

1. INSURANCE—FINDING FOR BENEFICIARY UNDER POLICY REP- 
RESENTING INSURED HAD NOT BEEN UNDER PHYSICIAN’S 
CARE FOR LAST TWO YEARS HELD NOT SUSTAINED BY EVI- 
DENCE TO CONTRARY. 


In action on life policy providing that it should be void, if insured had, before 
its date, been attended by physician for serious disease, and containing representa- 
tion in application that insured had not been under physician’s care for last two 
years, evidence that insured had been under doctor’s care for diabetes during Eas- 
ter on policy taken out in August of same year did not sustain finding for benefici- 
ary. 

(For other cases, see Insurance, Dec. Dig. § 665 [3].) 

2. INSURANCE—FALSE AND MATERIAL REPRESENTATIONS IN IN- 
SURANCE APPLICATION, INFLUENCING INSURER’S ACTION, 
VITIATES POLICY, UNLESS WAIVED. 

Where representations in application for insurance are false and material and 
such as would influence action of company in regard to whether or not it would 
grant insurance, policy will be vitiated, unless company has waived benefit by its 
conduct and knowledge of facts. 


(For other cases, see Insurance, Dec. Dig. $156 [1].) 


Appeal from Howard Circuit Court; John Marshall, Judge. 

Action by Dollie Oyler Head against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, defendant’s motion for new trial was overruled, and 
defendant appeals. Reversed. 

Wolf & Barnes, C. W. Roll, and George B. Shenk, all of Kokomo, for ap- 
pellant. 

Carl J. Broo and Overson & Manning, all of Kokomo, for appellee. 

Nicuois, J. Action by appellee against appellant to recover on an insur- 
ance policy issued on the life of Charles Oyler. Appellee filed her complaint in 
cone paragraph, to which appellant filed answer in general denial, and a second 
paragraph, in which it is alleged that the policy was void by reason of certain mis- 
representations, hereinafter mentioned, with referegce to the health of the in- 
sured in his application at the time the policy of insurance was secured. Reply 
in general denial. Trial by the court without the intervention of a jury, and find- 
ing for appellee in the sum of $180. Appellant’s motion for a new trial was over- 
ruled and judgment was rendered on the finding, from which this appeal; ap- 
pellant assigning as error the court’s ruling on the motion for a new trial. 

It was expressly provided in the policy, which was by exhibit made a part 
both of the complaint and the second se of answer, and which was in 
evidence, that it should be void, if the iss 1 1 ‘efore its date, been attended 
by a physician for any serious disease or commaiaied: or had any disease of the 
heart, liver, or kidneys; and in another part of the policy it was provided that 
ro obligation was assumed by appellant, unless on the date of the policy the 
insured was alive and in sound health. 

In his application for insurance, the insured in answer to questions stated, 
inter alia, that he had had no disease of the kidneys; that the last physician who 
had attended him was Dr. Stone, in the year 1897, who treated him for pneu- 
monia; that he had not been under a physician’s care for the last two years; and 
that he had stated every case when he had consulted or received treatment from 
a doctor at his office or elsewhere. 

[1] The policy was issued in August, 1920. Paul Oyler, a son of the insured, 
testified that his father, on Easter Sunday, in 1920, came to Kokomo and called 
on Dr. Willyard for treatment; that he went at the request of an uncle, and that 
his father told him that he had symptoms of diabetes; that his father came to Ko- 
komo every two weeks for treatment; that, after moving to Kokomo, he visited 
the office of Dr. Willyard three or four times a week, until he started to doctor 
with Dr. Flora; and that Dr. Flora told him the same as Dr. Willyard. He fur- 
ther testified that his father doctored with Dr. Otto of Alexandria before he moved 
to Kokomo, and that, at the time he made his application for insurance, he was 


. 
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doctoring with a physician in Wabash for diabetes. Victor Oyler, a brother of 
the insured, testified that the insured came to Kokomo for the purpose of seeing 
a doctor, and that he called on Dr. Willyard, who told him that he had diabetes. 
The evidence of the son and the brother is wholly uncontradicted. It is hardly 
pore for us to say that the finding of the court is not sustained by sufficient 
evidence. 

[2] It is well established that, if representations in and application for insurance 
are false and material—that is, are such as would have influenced the action of 
the company upon the application in regard to whether or not it would grant the 
insurance—the policy will be vitiated, unless the company has in some way waived 
the benefit of it by its conduct and with knowledge of the facts. Indiana Insur- 
ance Co. v. Brehm, 88 Ind. 579, 581; Schas v. Equitable, etc. Ins. Co., 166 N. C. 
55, 81 S. E. 1014; McDermott v. Modern Woodmen, 97 Mo. App. 636, 71 S. W. 
oem There is no claim that there was any waiver on the part of the company in 
this case. 

[3] Drs. Willyard and Flora were called as witnesses, and, after testifying 
to the fact of their employment as the insured’s physicians, and to their treatment 
cf him for diabetes, their evidence was, on motion, stricken out, on the ground 
that it was privileged. Section 550, Burns’ 1926, provides that physicians shall not 
be competent witnesses as to matters communicated to them as such by patients in 
the course of their profession, or advice given in such cases. But this statute 
does not prohibit physicians from testifying to the fact of employment, and the 
rendition of professional services, and the dates thereof. What the statute does 
not exclude is competent. Competency is the rule, and incompetency is the excep- 


tion. Haughton v. Aitna Life Ins. Co., 165 Ind. 32, 73 N. E. 592, 74 N. E. 613. 
Reversed. 


DausMan, J. absent. 


SECURITY BENEFIT ASS’N v. KIBBY 
Court of Appeals of Kentucky. May 31, 1927. 
295 Southwestern Reporter 164. 

5. INSURANCE—WHETHER INSURER WOULD HAVE ACCEPTED 
RISK, IF KNOWING INSURED’S SISTER HAD DIED FROM TUBER- 
CULOSIS WITHIN PRECEDING YEAR, HELD FOR JURY. 

In action on life policy,against fraternal insurance company, where defense 
was misrepresentation, due to insured’s failure to state that sister had died from 
tuberculosis, whether company might reasonably have accepted application, notwith- 
standing such circumstance, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


6. INSURANCE—OVERRULING DEMURRER TO PETITION IN ACTION 
ON POLICY FOR FAILURE TO STATE COMPLIANCE WITH SOCI- 
ETY’S LAWS HELD NOT ERROR, WHERE POLICY WAS NOT 
FILED. 

Action of court in overruling demurrer to petition in action on policy for failure 
to state that insured had complied with laws of fraternal organization held not 
error, where petition alleged applicant had paid dues, and where policy was not 
filed. 

(For other cases, see Insurance Dec.. Dig. § 815[1].) 


9. INSURANCE—PETITION HELD NOT DEMURRABLE, BECAUSE 
CLAIMING GREATER AMOUNT THAN AUTHORIZED BY POLICY. 
Petition in action on life insurance policy, which showed right to recover, 

was not demurrable because claiming greater amount than policy authorized. 

(For other cases, see Dec. Dig. §815[1].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Sscond 
Division. 

Action by Margaret A. Kibby against the Security Benefit Association. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded, with direc- 
tions. 

Walter P. Lincoln and L. D. Greene, both of Louisville, for appellant. 


Jos. M. Huffaker, Richard P. Dietzman, and Lawrence S. Grauman, all of 
Louisville, for appellee. , 
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CANDLEss., J. Mrs. Margaret A. Kibby, as beneficiary, sued the Security 
Benefit Association, a fraternal organization, and recovered $1,000 on a policy of 
life insurance upon the life of Harry T. Kibby, deceased. The defense was that 
the insured had made untrue and false answers in his application for insurance, 
viz. : 

“Q. How many sisters have you dead? Give answer in this space? A. One. 
Q.-No. 9, subsec. (a). Have either of your parents, your brothers or sisters, or 
your wife or husband, or children, ever been afflicted with consumption, cancer, 
insanity, epilepsy, heart disease, or have any of them committed suicide? If so, 
give particulars.” To each the insured answered: “No.” 

The constitution and by-laws of the company specifically provide: 

“That no payment shall be made on this policy on the death of a member who 
has obtained admission into the association by false or untrue answers * * * in 
his application relating either to personal or family history.” 

It appears in evidence that Mrs. Margaret Kibby was a widow and the mother 
of six children, the oldest of whom, Louella, died at her mother’s home on the 
10th of April, 1922. She had been in bad health for some time previous, though 
she did not become seriously ill until a few months before her death. She visited 
her brother Harry in Chicago during the summer of 1921, and remained there for 
several weeks, returning before Thanksgiving. On her return home she was tak- 
en worse, and declined rapidly; her attending physicians stating without reserve 
that she was afflicted with pulmonary tuberculosis, and that her death was pro- 
duced by that disease. Her mother, however, refused to accept that diagnosis, 
and still claims that her trouble was goiter. Harry had formerly lived with his 
mother, and at her suggestion some years before had taken a policy of $2,000 in 
appellant company, which has been paid without protest. In October, 1922, he 
visited his mother and at her request. made application for this insurance. He 
visited her again during the Christmas holidays following. Shortly after his re- 
turn home he became ill, and died on the 10th of May, 1923; the cause of his 
death not being shown. At the time of the application in October, 1922, the 
medical examiner for appellant made a thorough examination of the applicant 
and recommended him to the company as “a first-class risk”; that from his ex- 
amination he believed he would live out the full period of expectancy of life for 
one of his age, and otherwise recommended that the insurance asked be granted. 
However, he was not advised at the time that appellant’s sister, Louella, had died 
of consumption. He was asked: 


“Doctor, would you have recommended this risk, had you known that Harry 
Kibby’s sister had died within a year prior to this application from tuberculosis?” 
and answered, “If the applicant was in first-class physical condition, I would recom- 
mend ‘Yes,’ as they have in the application any deviation from the normal of the 
family history.” This answer evidently being based on what he would have done 
if Harry had correctly stated the cause of his sister’s death. 

In further answer to the question “whether or not you know that, if the ap- 
plication had said one of his sisters had died with tuberculosis, the company would 
have issued the policy,” he said: 

“IT know that there are companies that issue them by making notation that the 
person did not live with the applicant, or in the same state with him.” 

He further states that he has been acting as examiner for this company for 
12 or 13 years, and if he had reported Harry Kibby’s sister had died from tuber- 
culosis within less than a year prior to the application, that it would not have is- 
sued the policy, unless it first wrote back and found something to justify it in 
deviating from its course. The appellant also introduced a number of expert 
medical examiners, who testified that the company, acting ordinarily and reason- 
ably and in accordance with the usual practice of life insurance companies under 
similar circumstances, would not issue a policy of life insurance upon an appli- 
-_ whose sister had died within a year prior to that examination from tuber- 
culosis. 

[1-5] On the other hand, a number of life insurance agents of long experi- 
ence, though not medical experts, introduced by plaintiff, were propounded a hypo- 
thetical question embracing the proven facts in this.case, including the death of 
applicant’s sister from tuberculosis within 12 months prior to the application, his 
family life and history, including the examination, and asked, assuming these facts 
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to be true, if he had disclosed his sister’s death from tuberculosis within the time 
mentioned, whether or not fraternal insurance companies, acting reasonably and 
naturally, and in accordance with the usual practice of life insurance companies 
under the circumstances stated, would accept such application and issue the policy, 
to which they answered, “Yes.” The witnesses were qualified to testify on this 
point. New York Life Ins. Co. v. Long, 211 Ky. 656, 277 S. W. 978. And as 
the hypothetical question asked was based on the facts in evidence, it was com- 
petent; hence there was a conflict of evidence on the principal issue, and the court 
did not err in overruling the motion for a peremptory instruction. 

[6-8] 2. The policy was issued and made payable in consideration of the in- 
sured having complied with all of the laws of the order, and with all of the pro- 
visions of the constitution and laws of the order, and being at the time of his 
death a member of the order in good standing. It was not alleged in the peti- 
tion that he had complied with these provisions, except it was stated therein that 
the applicant had paid all his dues at the time of his death. A demurrer to that 
pleading was overruled, and this is relied on as error. Perhaps it did not show 
a technical compliance by deceased with all the conditions of the policy, but as 
the policy was not filed as an exhibit, or any motion to file made, it cannot be said 
that the court erred in its ruling at the time it was made. After judgment, the 
pleadings will be liberally construed to uphold the verdict, and in view of the 
affirmative allegation of the petition above mentioned, and in the absence of an 
affirmative plea in the answer setting up a breach of some of these conditions, 
we are not now disposed to disturb the verdict on this ground. 

[9-11] The policy was for $1,000, but the full amount was not due until it 
had been carried for three years after the application. During the first six months 
the amount payable was 60 per cent. of the policy, and during the second six 
months 70 pet cent. Harry Kibby died during the second six months after its is- 
sue, so that the amount collectible was only $700. It is urged that the petition was 
demurrable on this account. We do not think so. It showed a right of recov- 
ery, and to claim more than the policy authorized did not render it demurrable. 
But this led the court into an error in the instructions. While otherwise cor- 
rect, the instruction directed the jury “to find $1,000 for plaintiff, unless they be- 
lieved,” etc.—setting up the defenses in issue. We have seen that $300 of this was 
unauthorized. The jury, in obedience to the direction of the court, returned a 
verdict $300 in excess of the amount recoverable under the policy. This was an 
error of the court, and necessitates a reversal. Reynolds v. Powers, 96 Ky. 481, 
29 S. W. 299; Cooke v. Clark’s Committee (Ky.) 51 S. W. 316; City of Dayton 
v. Gardner (Ky.) 40 S. W. 779. But under the authorities, supra, it is not neces- 
sary to award a new trial, as this error can be corrected by the court on a re- 
turn of the case. 

Wherefore the judgment is reversed, and cause remanded, with directions to 
enter judgment on the verdict in the sum of $700, with the interest and cost here- 
tofore allowed by the court. 

DietzMAN, J., not sitting. 


COMMONWEALTH LIFE INS. CO. v. SPEARS. 
Court of Appeals of Kentucky. May 6, 1927. 
294 Southwestern Reporter 138. 
1. INSURANCE—IN SUIT ON LIFE POLICY, WITH DEFENSE OF 

FRAUD AND DENIAL THEREOF, BURDEN WAS ON INSURER. 

In action on policies of life insurance, with defense of fraud in application 
and medical examination, and reply that false answers in application were inserted 
without knowledge of insured, and denying falsity thereof, held that the burden 
of proof was on the insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


5. INSURANCE—EVIDENCE HELD TO SHOW THAT BENEFICIARY 
PARTICIPATED IN ANY FRAUD OF INSURER’S AGENTS AND EX- 
AMINING PHYSICIAN IN PROCURING LIFE INSURANCE. 

In action on policies of life insurance, where plaintiff beneficiary claimed that 
false answers in application and medical examination were made by insurer’s 
agents and examining physician, and that beneficiary was acting in good faith, evi- 
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dence held to show that beneficiary consented to and participated in any fraud by 
the agents and examining physician in procuring insurance. 


(For other cases, see Insurance Dec. Dig. § 665[3].) 


6. INSURANCE—INSURED MAY NOT PROFIT BY FRAUD OF MEDI- 

CAL EXAMINER OR AGENT TO WHICH HE IS PARTY. 

Where the insured is a party to the fraud of medical examiner or agent, he 
will not be permitted to profit thereby. 

(For other cases, see Insurance, Dec. Dig. § 380.) 

Appeal from Circuit Court, Pike County. 

Action on policies of life insurance brought by Ballard Spears against the 
Commonwealth Life Insurance Company. From an adverse judgment, defendant 
appeals. Reversed with directions. 

A. J. May and Ed L. Allen, both of Prestonsburg, and Burnett, Batson & 
Cary, of Louisville, for appellant. 

O. A. Stump and Frank P. Damron, both of Pikeville, for appellee. 


Tuomas, J. On July 3, 1923, the appellant and defendant below, Common- 
wealth Life Insurance Company, issued two joint policies on the lives of appellee 
and plaintiff below, Ballard Spears, and his wife, Dolly Spears, the survivor to be 
the beneficiary in each one. On March 19, 1924, another similar policy was issued 
for the same amount. On June 7, 1924, the wife, Dolly Spears, died. Defendant 
declined to pay the policies, and plaintiff brought this action against it to recover 
$3,000, the total amount of all of them. Two defenses were interposed, (a) that 
the insured had made false answers in her application and in her medical examina- 
tion that were material to the risk, and which were fraudulently done and pro- 
cured to be done by herself and her husband, the plaintiff, and (b) that each of 
the policies were procured by the fraud and collusion of plaintiff with defend- 
ant’s agent and the examining physician. Appropriate pleadings made the issues, 
and upon trial there was a verdict for plaintiff for the full amount sued for and 
defendant’s motion for a new trial having been overruled it prosecutes this appeal. 
Numerous grounds are relied on for a reversal of the judgment pronounced on 
the verdict of the jury, among which are (1) error of the court in adjudging the 
burden of proof on defendant; (2) incompetent evidence admitted over the ob- 
jections of defendant, and (3) improper and erroneous instructions given to the 
jury over defendant’s objections and refusal of the court to give to the jury in- 
structions offered by it, including a peremptory one directing a verdict in its favor. 
Other objections are included in the motion for a new trial, but, because of our 
conclusions stated below, it will be unnecessary to either specify or determine 
them, but we will briefly discuss and dispose of the three named above in the or- 
der specified. 

[1] 1. In avoidance of the false answers relied on in defense (a), plaintiff in 
his reply stated that defendant’s agents filled out the application and the medical 
examination without interrogating the insured and inserted the false answers com- 
plained of without her knowledge or consent, all of which was appropriately de- 
nied. If that was the single issue relating to the false answers and statements 
relied on, no doubt defendant would be correct in its complaint that it was er- 
roneously adjudged the burden of proof; but that avoidance was not the sole 
reply to defense (a). The other one was a denial of the false answers, and so we 
conclude that, upon the whole defense as made, the court did not err in adjudging 
the burden of proof on defendant. 

[2-4] 2. One Dr. Claypool was the examining physician. While plaintiff was 
on the stand he was asked if he had a certain conversation with the doctor after 
his wife died, and over the objections of defendant he was permitted to answer in 
the affirmative, following which he was then asked: “Did Dr. Claypool tell you 
in that conversation that they (meaning the insurance company) had asked him, 
‘How would $1,000 look to him (Claypool) to be a witness in this case for the 
defendant?’ ” Defendant’s objection was overruled to that question, and the 
witness answered in the affirmative. He was then asked: “Did he (the physi- 
cian) tell Bernard Porter the same thing?” That question was also objected to 
and overruled, and the witness answered, “They said that he did.” Similar in- 
quiries were made concerning derogatory statements to the defense alleged to 
have been made by certain other of its agents long after the involved transactions, 
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with similar objections and with similar results. It requires no argument to 
demonstrate that such testimony is wholly incompetent and greatly prejudicial as 
substantive evidence against defendant. If the statements of the various agents 
inquired about had been asked them when they were on the stand for the purpose 
of manifesting their interests and to contradict them, it no doubt would have been 
competent for contradictory purposes. But even then the court should have ad- 
monished: the jury as to its purpose. Moreover, what the plaintiff stated as to 
what Claypool had told Porter was not only subject to the criticism just made, 
but to the further one that it was rank hearsay and was not admissible, even for 
contradictory purposes, except and unless it was testified to by Porter if it was 
true. However, the latter did later give such testimony as substantive proof, and 
which was erroneous for the reasons stated. One of the agents, after his alleged 
derogatory statement had been proven as substantive testimony, was put upon the 
stand by defendant for the purpose of denying it, and the court refused to allow 
him to do so, which was also grossly erroneous. The above testimony consti- 
tutes the chief errors under ground 2, and would authorize a reversal of the judg- 
ment if there were no other reasons therefor. 


[5] 3. A disposition of ground 3 calls for a brief statement of the facts, and 
which discloses to our minds a most glaring fraud attempted to be perpetrated on 
defendant in the procurement of the insurance covered by each policy on the life 
of Dolly Spears. One Arnold, who resided in Prestonsburg, Ky., was the ac- 
credited agent of defendant in the territory where plaintiff resided. It seems that 
he had associated with him as a kind of subagent, one Emmett Hamilton, who 
had known deceased practically all her life and who himself resided at the time 
of the issual of all of the policies sued on, about 8 miles from plaintiff. Plaintiff 
ran a country store, and his residence was on the same lot a short distance there- 
from. On the morning of July 3, 1923, Arnold, Hamilton, and Dr. Claypool start- 
ed to a point beyond plaintiff’s residence for the purpose of effecting insurance 
on another prospect, and they stopped at plaintiff’s store, who, it seems, had dis- 
cussed to some extent the subject of insurance with Hamilton prior thereto. With- 
in a short while plaintiff, after the joint policy had been explained to him, sug- 
gested that they go and consult Mrs. Spears, who was in the residence. She at 
first rebelled against the proposition, but was finally persuaded and agreed to 
the issuing of one policy for $1,000. Both she and her husband were then and 
there asked the questions propounded in the application, and the answers were 
written by Arnold, and each application was signed by plaintiff, the husband, by 
him subscribing his name to his application and the name of his wife to her ap- 
plication. The physician then went out in the yard with Mrs. Spears and inter- 
rogated her as contained in the medical examination, and, after the questions were 
all answered in that manner, he and she returned to the house where plaintiff 
signed her name thereto. The first two policies were issued, based upon such 
applications and medical examinations, and later delivered and the premiums col- 
lected. Some time prior to the issual of the third policy plaintiff wrote Hamil- 
ton a letter requesting an additional policy of $1,000 similar to the other two. 
Hamilton then went to plaintiff’s residence, and was informed by him that Mrs. 
Spears was in the same condition of health, with no changes, as she was when 
the application for the first two policies was made. With that understanding 
Hamilton copied the attached application to one of the first policies, and plain- 
tiff subscribed the names of himself and wife to it. He thereupon in the same 
manner subscribed blank medical examinations, and Hamilton took them to Clay- 
pool with copies of his first medical examination, and, upon being informed that 
there was no change in the health condtions of each of the insured, he filled out 
the medical examinations for the third policy to correspond with those of the 
first two, and, upon the applications and examinations thus made, the third policy 
was issued by defendant. 


The proof shows without contradiction that at the time of the issual of the 
first two policies Mrs. Spears was not only suffering with tuberculosis, but had 
been frequently attacked with spasms of hemorrhage of the lungs, and at times, 
especially at night, with much coughing and expectoration. It is uncontradictedly 
proven that before the issuing of either policy plaintiff would spread newspapers 
upon the floor by the side of his wife’s bed upon which she expectorated, and 
which likewise received the results of her hemorrhages. He would burn the pa- 
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per the next morning and then use a disinfectant, which the witnesses (includ- 
ing the mother and brothers of Mrs. Spears) said was carbolic acid, but plaintiff 
stated that it was some other drug. In March, 1923, nearly four months before 
the issuing of the first two policies, plaintiff carried his wife to Dr. Thompson at 
Pikeville, and, after diagnosing her case and receiving a history from her and her 
husband, the plaintiff, he pronounced her affliction as tuberculosis, and directed that 
she take light exercise, sleep with doors and windows open, and stay in the sun- 
shine as much as possible; all of which it was explained was for purposes of al- 
leviation, and not for permanent cure. Before issuing of the last policy, plaintiff 
also carried his wife to the hospital at Martin, Ky., operated by the Stumbo Bros. 
His brother-in-law went along, and he and the two doctors testified that they ad- 
vised plaintiff, in substance, that his wife’s condition was hopeless, since she was 
at that time rapidly approaching the grave from the effects of her deadly afflic- 
tion. The brother-in-law testified that after leaving the hospital plaintiff told him, 
in substance, that the doctors imparted no news to him, and that the only thing 
he knew to do was to get some more insurance, which was accordingly done in 
the issual of the third policy. Plaintiff testified that he knew that his wife’s 
health was in failing condition from the time of the birth of her last child, which 
was in, October, 1922, long before the issual of any of the policies. The child 
died in January, 1923, and he testified, that the visit to Dr. Thompson in March 
thereafter was for treatment of the child who had died two months before, and 
not in the interest of his wife. 


In making out his. certificate of claim under the policies, plaintiff stated that 
the duration of the last illness of his wife was “about five weeks,” and that her 
health began to decline “about May 1, 1924,” and that during said affliction she 
had “cough and fever.” He was also asked therein the name and residence “of 
evéry physician” who attended his wife during the last year prior to her death 
or since her health began to decline, and he gave the name only of Dr. N. D. 
Flanery of Pikeville, Ky., omitting entirely the other physicians hereinbefore re- 
ferred to. In the burial permit, required by statute to be made, plaintiff stated 
that his wife had died of “quick consumption and stomach trouble.” 

In ‘addition to the foregoing, at the time of the issuing of the first two policies 
plaintiff had sent for and obtained some kind of patent preparation advertised as 
a cure for consumption, and was then giving it to his wife. There can be no 
doubt but what plaintiff knew long’ before the issual of either policy that his wife 
was afflicted with a hopeless case of tuberculosis, and it made gradual inroads on 
her health until she finally succumbed to its ravages, and plaintiff was aware of the 
facts all the while. Indeed, his counsel admit as much, but rest the entire case 
upon the contention that their client is innocent, and the agents of the defendant 
are guilty of the fraud which he concedes has been perpetrated on it. He plants 
himself on that line of cases where the agent falsely writes the answer in the ap- 
plication or medical examination without the’ knowledge or consent of the in- 
sured or the beneficiary under the policy who is the survivor in a case like this; 
and, if the facts in this case measured up to the cases upon which he relies, there 
could be no criticism of his position, provided it was true that the agents made 
such false answers and the applicant was acting in good faith and was thereby de- 
ceived. In that case the company would be estopped to rely on the derelictions 
of its agents. 


A late case so holding is Attna Life Insurance Company v. McCullagh, 185 
Ky. 664, 215 S. W. 821. There is no evidence whatever in this case to show 
that Arnold, the accredited agent of defendant, knew any of the previous his- 
tory of Mrs. Spears, or that he made any false answers in her application, ex- 
cept that of the plaintiff himself, who on cross-examination qualified his positive 
testimony in chief by saying that, if certain material questions were asked his 
wife, he did not hear them. The same sort of negative testimony was given by 
plaintiff as to the answers made by his wife in her medical examination some 20 
feet away, and he admitted in his testimony that while it was going on he was 
engaged in a promiscuous conversation with Hamilton and Arnold, all three of 
whom were in his residence. But beyond that, he afterwards signed his wife’s 
name to both the application and the medical examination, which were documents 
upon which the policies thereafter issued were based and in which he was not 
only a joint insured but likewise a contingent beneficiary, and both he and his 
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wife are each to be viewed in the light of an insured in the execution of such pa- 
pers for the procuring of such policies. He does not claim that he was fraudu- 
lently procured to sign those papers as made by his wife; nor does he claim that 
they were misread to him, nor did any agent of defendant interpose any obstruc- 
tion to his reading them, which, if he had done, he would have at once known 
that many of the answers therein were incorrect, and especially the one that denied 


the then existence of the wife’s affliction and from the effects of which she later 
died. 


The record thoroughly discloses that, if any of the agents capable of binding 
defendant attempted the perpetration of any fraud on it, plaintiff was aware of it, 
consented to it, and actually participated in it. At the time of the issuing of the 
first two policies, he knew that his wife had been in declining health at least from 
October prior thereto; that she had lost in weight; that she had every symptom of 
tuberculosis for which he was treating her with his patent remedies; and that it 
had advanced to the stage of producing hemorrhages of her lungs. According 
to his own testimony, he not only permitted and consented but acquiesced in her 
being persuaded over her objections to the issuing of one policy which was doubled 
by the issuing of two, and later followed by the issual of the third one under the 
circumstances above enumerated. Aside from such glaring facts there are many 
others in this record some of which we have stated which conclusively demon- 
strate that, as to the issuing of the policies, “Barkus was willing.” He, therefore, 
cannot be considered as an insured “acting in good faith,” although some or all 
of the insurance agents may have been acting in bad faith towards their principal 
and thereby falsified the answers in the application and the medical examination. 
Indeed, it is not shown that the wife ever heard of the third policy, nor of the 
doubling of the amount of the first by issuing two policies instead of one, but it 
is in proof that she complained of issuing any policy both at and subsequent to 
their issual, because she insisted that, owing to her physical condition, and, stat- 
ing it as she did, “it was gambling on her life.” If, therefore, defendant’s agents 
having authority to do so knowingly misrepresented the facts in the applications 
or the medical examinations, plaintiff was aware of it, and cannot be considered 
in any other light than as assenting thereto, and, that being true, it established 
defense (b), relied on in the answer. That such collusive action is a defense 
to a policy obtained thereby, see Joyce on Insurance, § 404, vol. 2, 32 C. J. 1290 
and 1337, and 14 R. C. L. 1178, par. 353. 

[6] The general rule, without exception, is thus stated in the latter publica- 
tion: 

“Of course, where the insured is a party to the fraud of the medical examiner 
or agent he will not be permitted to profit thereby.” 

A number of cases are cited in note 9 to the text, and we have already seen 
that the McCullagh Case, supra, avoids the false answers made by an agent in 
attempting to perpetrate a fraud on his company only when the insured is “acting 
in good faith.” 

The proof is overwhelming convincing in this case that plaintiff knew his 
wife was not an acceptable life insurance risk, as well as that her continued life 
was of but short duration, and that the disease with which she was afflicted was 
beyond the skill of medical treatment, since he had been so informed by Dr. 
Thompson as well as by the Stumbo Bros., to say nothing about his actual observa- 
tion from constant contact with her. We have no trouble in concluding, there- 
fore, that, if any of defendant’s authorized agents'were guilty of falsifications in 
any of the respects hereinbefore discussed, the plaintiff was in collusion there- 
with, and that he should not be permitted to recover for the fraud thus practiced 
by him on the defendant. The latter tendered with its answer the premiums that 
had been paid on all the policies, thus restoring plaintiff to the position he occupied 
before the policies were issued, which is all he is entitled to demand under the 
facts as appearing in the record, and, if upon another trial they should be sub- 
stantially the same, the motion by defendant for a peremptory instruction should 
be sustained; but, if plaintiff should introduce additional evidence tending to dis- 
connect him from any collusion with any of defendant’s agents in making any of 
the false answers relied on, if it should be found that they were so made, then 
the court should instruct the jury as embodied in instruction G offered. by defend- 
ant, and which, in substance, said to the jury that, if they believed the policies 
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were procured by fraudulent collusion of defendant’s agents and plaintiff, then 
they should’ find for defendant. 
Wherefore the judgment is reversed, with directions to sustain the motion for 


a new trial and to set aside the judgment and for proceedings consistent with 
this opinion. 


SITER et al. v. HALL et al. 

Court of Appeals of Kentucky. April 26, 1927. 
Rehearing Denied June 21, 1927. 
294 Southwestern Reporter 767. 


13. INSURANCE—EMPLOYE’S ATTEMPT TO NAME AS BENEFICIARY 
OF EMPLOYER’S GROUP INSURANCE POLICY ONE CHILD, 
UNDER PROVISION REQUIRING THAT CHILDREN SHARE 
EQUALLY, HELD VOID. 

Under industrial form of group insurance carried by employer for benefit of 
employe’s dependents, classified according to preference plan, naming children as 
preferred class, and restricting the employe’s right to change beneficiaries, and 
employer’s attempt to name one child as beneficiary to exclusion of others held 
void. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Circuit Court, Jefferson County, Chancery Branch, Second 
Division. 

Action between Edith Collings Siter and another and Christine Collings Hall 
and others. Judgment for the latter, and the former appeal. Reversed and 
remanded. 

“ A. J. Carroll and H. E. McElwain, Jr., both of Louisville, for appellant Mrs. 
iter. 

Irvin Marcus, of Louisville, for appellant Allison Collings. 

Trabue, Doolan, Helm & Helm’and Humphrey, Crawford & Middleton, all of 
Louisville, for appellees. 

McCanontess, J. Crittenden T. Collings was president of the Standard Oil 
Company of Kentucky for 20 years, and chairman of its board of directors during 
the last 4 years of his life. As an executive Mr. Collings took a deep interest 
in the’ employes of the company, and desired them to adopt habits of economy 
and thrift, and to lay aside something for their declining years. He also believed 
that they would best serve the company by becoming shareholders and directly 
interested in its success, and that this would produce amity and good will between 
them. In order to effectuate these purposes, Mr. Collings formulated and put into 
effect three co-operative plans. The first was adopted May 31, 1918, and is 
denominated the pension and relief plan. It provided for certain annuities to be 
paid to retiring employes; and for death benefits based and graduated upon the 
length of service and payable to a beneficiary to be selected or changed by the 
insured from a classified list of dependents who were preferred in the order of 
their degree of relationship. In the absence of such dependents, it further provided 
that, with the written consent of the company, an employe might select a benefici- 
ary outside the enumerated class of ‘dependencies. The death benefit plan was 
not put into operation, but, in lieu thereof, the company contracted for group 
insurance on the same plan as to, dependents, whereby it paid the premium and 
had issued'to it by the Equitable Life Insurance Association a single policy cover- 
ing the employes, to each of whom was given an employe’s certificate of insurance. 
The latter provided that payment should be made in’ accordance with its terms 
to the beneficiary designated as entitled to receive the same. And “if there be no 
such beneficiary surviving at the death of the employe, payment will be made to 
the first named beneficiary or class of beneficiaries who shall survive all classes 
of designated beneficiaries. The employes (a) widow or widower; (b) surviving 
issue; payment, however, to be made to the survivors of the parents and adult 
children as trustees for the equal benefit of the surviving issue per stirpes. * * *” 
(Our italics.) 

Further provisions authorized the employe, with the consent of the company, 
to make a change of the beneficiary to any of the preference beneficiaries desig- 
nated in the certificate and in accordance with them, being in this respect similar 
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to the pension relief plan. The group policy was somewhat more elaborate than 
the certificate, but referred to it as designating the beneficiary. 


The third or stock purchasing plan was put into effect July 1, 1922. This 
was printed in pamphlet form, and, together with an explanatory letter by the 
president, was before that date. mailed to each employe. It authorized each of 
those who had been in service for one year to participate in the purchase of the 
company’s stock in accordance with the plan. Substantially its provisions were 
that the company should retain 10 per cent. of the employe’s monthly wage, and 
supplement this by a contribution of 50 per cent. of the amount so retained, and 
deliver these sums to three trustees to be selected by the company from its board 
of directors, who were to hold the funds until a sufficient amount had accumul- 
ated to purchase one or more shares of the company’s stock, and then to pur- 
chase from the company; and it would issue to them treasury stock at market 
prices, the stock to be held in the names of the trustees, and voted by them, and 
all dividends accruing thereon to be paid by them and applied along with the 
other funds so received by them to the purchase of more stock; this arrangement 
to continue until the Ist of July, 1927, at which time the accumulated stock was 
to be transferred and issued to the employe. In the meantime he was forbidden 
to assign or transfer the stock. If he was discharged or resigned, his contribu- 
tion was returned with interest, and he forfeited all other rights. If he desired 
10 withdraw from the plan, he could make a written request, together with his 
reasons therefor, to the board of directors of the company, and, if they ap- 
proved, he was paid his contributions, with interest. When retired on the pension 
list, his stock was issued to him. It was further provided: 


“In the event of an employe’s death before July 1, 1927, all stock held by 
the trustees for his benefit and cash standing to the credit of the employe shall be 
delivered to the beneficiary named by him or to his estate.” 

It was also provided that the plan might be abolished, revised, or amended 
by the board of directors, if it conflicted with any statute, or was thought by them 
to be to the best interest of the company or of the employes for them soto do. 

Mr. Collings, as an employe, received a certificate of insurance of $1,000 
under the group insurance plan dated June 1, 1918; and on the 12th of June, 
1922, signed a written application upon a form prepared by the company for the 
use of its employes who desired to engage in the stock purchasing plan. On the 
same sheet of paper, and just below his signature to the application, wasa form 
prepared by the company disignating the beneficiary, which Mr. Collings also 
signed. It reads: 

“T hereby agree that if my death occur during the life of this plan. all shares 
of stock or cash standing to my credit at the time of my death shall be paid to 
the beneficiary named in the insurance policy carried for me by the Standard Oil 
Company (Kentucky).” 

The beneficiary named in the policy was Annie T. Collings, wife of the insured. 
Mrs. Collings had died about a year previous to this application, and on October 
5, 1922, Mr. Collings made a request in writing for a change in the beneficiary 
in the insurance certificate from Mrs. Annie T. Collings to his daughter, Christine 
Collings Hall. This was not presented to the board of directors of the Standard 
Oil Company, but was approved by the secretary and treasurer of the company, 
and accepted by the insurance company, and the change made as requested. Mr. 
Collings died December 25, 1924, testate, survived by his two daughters, Mrs. Chris- 
tine Hall, and Mrs. Edith Collings Siter, and one son, Allison Collings. By his 
will, after certain specific bequests, the testator devised the residue of his estate 
to his two daughters equally; it being stated that ample provision had been made 
for the son by gifts and the will of his mother. After its probate, Mrs. Hall 
collected the insurance policy without objection, but a controversy arose over the 
succession to the participation stock, amounting to 295 shares of the value of 
$35,000, and this suit was brought to determine that question. 

Mrs. Hall contends that the various papers above set out were legally suffici- 
ent to, and did, vest her with the title to all of the stock at her father’s death. 

Mrs. Siter insists (1) that the whole plan is equivalent to an employe purchas- 
ing stock in installments at two-thirds its market value, the trustees acting as 
his agent, and the company issuing treasury stock therefor. That, while there 
was a restriction against alienation during the accumulation period, the purchaser 
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could under the conditions named withdraw the funds he had invested, and was 
therefore the sole beneficiary and in full control; hence no trust was created. 
The paper of June 12, 1922, is testamentary in character, and, not being executed 
as a will, is ineffective, leaving the stock to pass under the residuary clause of 
the will, and to be equally divided between the sisters; (2) that, if the papers set 
out above were legally sufficient to create a trust in favor of the beneficiaries desig- 
nated in the application, the title to the stock vested in the three children, and that 
the attempt to change the beneficiaries in the insurance policy on October 5, 1922, 
was unauthorized and ineffective, and the stock should be equally divided among 
the three. Allison Collings agrees with the second contention made by Mrs. Siter. 
The chancellor decided in favor of Mrs. Hall, and the others appeal. 


[1] 1. It is well settled that, unless properly executed as a will, a gift to 
take effect at the death of the donor, who in the meantime retains full ownership 
and control of the subject of the gift, passes no right or title to the donee. Among 
the numerous cases in which writings attempting to dispose of the property at the 
death of the maker were held to be testamentary in character,‘and therefore ineffec- 
tive, may be cited Morrison v. Bartlett, 148 Ky. 833, 147 S. W. 761, 41 L. R. A. 
(N. S.) 39; Ward v. Ward, 104 Ky. 857, 48 S. W. 411, 20 Ky. Law Rep. 986; 
Ison v. Halcomb, 136 Ky. 523, 124 S. W. 813; Pelley v. Earles, 107 Ky. 640, 55 
S. W. 550, 21 Ky. Law Rep. 1395; Rudd v. Rudd, 184 Ky. 400, 214 S. W. 791; 
Knott v. Hogan, 4 Metc. (61 Ky.) 99; Drake v. Security Trust Co., 203 Ky. 733, 
263 S. W. 4; Warsco v. Oshkosh Bank & Trust Co., 183 Wis. 156, 196 N. W. 
829; Springvale National Bank v. Ward, 122 Me. 227; 119 A. 529; Stevenson v. 
Earl, 65 N. J. Eq. 721, 55 A. 1091, 103 Am. St. Rep. 790, 1 Ann. Cas. 49; Russell 
v. Webster, 213 Mass. 491, 100 N. E. 637. In each of these cases, however, the 
donor retained the absolute power of disposition over the subject of the gift during 
his life, and could have defeated the gift by a subsequent disposition. 


[2-10] It is equally well settled that, if the donor alienates his property in 
such a way as to lose unfettered control over it, and thus be unable to defeat the 
gift by subsequent disposition, the gift will take effect, even though its enjoy- 
ment is postponed until the death of the donor. Also it will be admitted that a 
trust may be created for a fixed period, and that future earnings are the subject 
of a trust; that the grantor may name himself as a cestui que trust or as one 
of several cestui que trustents; that he may reserve the power of revocation or 
of changing the terms of the trust, though, as construed by our court, he can 
make no such changes in the absence of a reservation. Beard v. Beard, 173 Ky. 
131, 190 S. W. 703, Ann. Cas. 1918C, 832; Burton v. Burton’s Trustee, 198 Ky. 
429, 248 S. W. 1031; Garrott v. McConnell et al., 201 Ky. 61, 256 S. W. 14; Lee 
v. Belknap, 163 Ky. 418, 173 S. W. 1129. And we can perceive no reason why 
the same principle should not apply to a reservation authorizing a change of 
beneficiaries; the fundamental elements of a trust being “that the trust property 
so long as the trust lasts is irrevocably devoted to the benefit of certain specified 
persons called cestui que trustents, of whom the donor may be one.” 3 Bouvier’s 
Law Dictionary, 3328. In the consideration of this case we do not deem it material 
as to whether the dual contributions constituted joint or separate trusts. The 
employe alienated a portion of his earnings, together with a certain bonus contribu- 
ted by the company, for a fixed period to trustees to invest in. stock in their own 
name for his benefit. They were to collect and invest the dividends in like man- 
ner, hold and vote the stock, and otherwise exercise entire control over it during 
the accumulation period, and to deliver it to him at the expiration of that period 
or upon his retirement on a pension list. A qualified right of revocation was 
reserved, which enabled him to abolish the trust and receive back his personal 
contributions with interest, in the event of his resigning or being discharged or 
withdrawing from the plan with the company’s consent. But, consistent there- 
with, during the life of the plan the property was irrevocably devoted to the 
benefit of the cestui que trustents, and therefore constituted a valid trust in 
favor of the employe. As to the additional cestui que trustent, it may be said 
that the plan is primarily for the benefit of the employe, and that he is treated 


as the beneficial owner throughout, except as provided in the paragraph quoted 
supra, which reads: 


“In the event of an employe’s death before July 1, 1927, all stock held by the 
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trustees for his benefit and cash standing to the credit of the employe shall be 
delivered to the beneficiary named by him or to his estate.” 


If this provision were eliminated, there can be no doubt that, subject to the 
restriction upon alienation, the employe was the equitable owner of the stock, and, 
in the event of his death during the life of the plan, its succession would have 
been transmitted by inheritance or devise as directed by him. From this conclusion 
it is argued that this paragraph attempts to confer a power already possessed by 
the owner of the fee which is not enlarged or diminished thereby, leaving the owner 
the full power of disposition, and rendering the attempted exercise of the power 
ineffective, unless executed as a will. If this paragraph attempts to confer the power 
ct appointment upon the donee of the trust, there is much force in the argument; 
but we do not so construe it. On the contrary, the settlor was reserving such power 
to himself. He named himself as cestui que trust to take the stock at completion 
of the plan, but reserved and exercised the right to name additional beneficiaries 
who would take if he died in the meantime. He could do this with his own con- 
tributions, and, with the consent of the company, could exercise the same power 
with the bonus given for that purpose. 


[11] Suppose A. gives a sum of money to a trustee to be loaned for five years, 
with direction to pay principal and interest to B. if A. died within that period, 
but, in the event of his surviving that period, to pay it to C. Can it be doubted 
that a valid trust is created, and that both B. and C. take a present interest in 
the fund, though necessarily the actual enjoyment of the fund will vest in but one 
of them; the consummation of each right depending upon the contingency of A. 
dying within, or surviving, the life of the plan? The same principle would apply 
if A. directed the fund paid to C. at the end of the period, but reserved and 
exercised the right to appoint a person to take if he (A.) died in the meantime, 
which is entirely similar to this case. Thus construed, the plan created a trust, 
with power reserved in the settlor to appoint additional beneficiaries, and the writ- 
ing signed by Mr. Collings on June 12, 1922, was a valid exercise of such power 
of appointment. 

2. The writing of June 12, 1922, reads: 


“If my death occur during the life of this plan, all shares of stock or cash 
standing to my credit at the time of my death shall be paid to the beneficiaries 
named in the insurance policy carried for me by the Standard Oil Company (Ken- 
tucky).” 

[12] Who did Mr. Collings mean by the use of these words? Obviously, 
reference may be had to the policy to identify the intended person. But the right 
was reserved in the policy to change the beneficiaries, though not so reserved in 
the stock plan. Did he intend for the person then named in the insurance policy 
to take the stock, or did he intend for it to be taken by the person who should 
be named as beneficiary in the insurance policy at the time of his death? It is 
strongly argued that, as no power of changing beneficiaries was reserved in the 
stock purchasing plan, none such existed, and that, when the power of appoint- 
ment was once exercised, it became final. At the death of Mrs. Annie Collings 
the three children were designated beneficiaries in the insurance policy as clearly 
and effectively as if their names had been written therein. Mr. Collings, as author 
of the various relief plans, was familiar with their provisions, and, of course, 
knew of his wife’s decease, and, in the execution of the writing quoted supra, 
intended to, and did, appoint the three children as beneficiaries of the trust, and, 
having thus fixed this status, could not change it thereafter; hence the subse- 


quent substitution of Mrs. Hall as the beneficiary in the insurance policy did not 
affect the stock succession. 


Admittedly the question is debatable. It would seem, however, that, if Mr. 
Collings had intended irrevocably to designate his three children as beneficiaries 
of the stock, the natural thing for him to have done would ‘have been to insert 
their names in the writing of June 12th. While he knew that they constituted the 
class of beneficiaries who would then take under the policy, he also knew that he 
might change the beneficiaries therein in accordance with its provisions, and no 
doubt intended that the same beneficiary should collect both the insurance and 
the stock, and, as the policy provided for changes in beneficiaries, we think it was 
intended that such changes in the insurance should also apply to the stock. This 





Life] Siter et al v. Hall et al 583 


was equivalent to reserving the power of changing the beneficiaries in the trust, 
and is consistent with the rules of law applying to trusts. 

[13] 3. As Mr. Collings intended for the insurance and stock to vest in the 
same person who was to be designated as the beneficiary in the insurance at the 
time of his death; it follows that, if he had died between June 12 and October 5, 
1922, both insurance and stock would have vested in the three children equally. 
And, as the right to change the stock beneficiaries is based solely on the right to 
change the beneficiaries in the insurance, the right of Mrs. Hall to take all of 
either insurance or stock depends upon whether she was effectively substituted as 
beneficiary in the policy. In this respect, after naming Mrs. Annie Collings as 
beneficiary, the individual certificate provides: 


“Subject to the right of the employe with the consent of the employer to 
change the beneficiary in accordance with the policy provisions.” 

The right is thus reserved to change the beneficiaries, but it is a restricted 
right, that can only be exercised with the consent of the employer, and in accord- 
ance with the policy provisions; hence, to asceratin the nature and extent of and 
the limitations upon the right to make such changes, reference must be had to 
the policy stockholders. The only other reference to such changes is in the 
specimen employer’s certificate, which provides: 

“That the employe, with the consent of the employer should have the right 
to change the beneficiary to any of the preference beneficiaries designated in the 
life insurance plan, stated on the second page of said certificate and in accord- 
ance therewith.” 

It will be observed that the two provisions are similar as to the restrictions 
upon the rights of the employe to make changes in the beneficiary. On the second 
page of the specimen employer’s certificate it is specifically provided that benefici- 
aries are to be designated in accordance with the following schedule: 

“The employe’s: 1. Widow or widower. 2. Children in equal shares. Pay- 
ment to be made to surviving parents and adult children as trustees for the benefit 
of the employe’s children. Should any child have died before the employe, his 
or her share shall be payable in equal parts to such child’s children then living. 
3. Parents or the survivor of them. 4. Other blood relation, conceded by the 
employer as being dependent upon the employe to at least 20% of his or her wages. 

“The employe may, with the written consent of the employer, designate a 
beneficiary outside of the above four classes, in which event the amount of insur- 
ance inclusive of funeral benefits shall be limited to $500.00. The employer’s consent 
will not be given in any case where a person included in the first four classes 
above is dependent upon the employe to the extent of 20 per cent. of his or her 
wages.” 

The provisions relative to the designation of beneficiaries seem to have been 
taken verbatim from the pension relief plan, in which relief benefits were given 
the employe’s dependents at his death. That plan, however, was not put into 
effect, and has no bearing upon this case, except as it may indicate the settled 
purpose of the company in the matter. It thus appears. that this is an industrial 
form of insurance carried by the employer for the employe’s dependents, who are 
to be designated in accordance with a carefully prepared plan of preferred classi- 
fication in the following order: (1) Surviving spouse. (2) Children in equal 
shares. (3) Surviving parent or parents. (4) The employe may have neither 
spouse nor children, and be bereft of parents, and yet have collateral kindred 
dependent upon him. If these dependents require as much as 20 per cent. of his 
wages, such persons constitute the fourth class. (5) The employe may not have 
any dependents, and none of the first four classes apply, yet, in order to assure 
his decent interment, a limited policy may be issued to outsiders for that purpose. 
However, an employe who is single and without children at the time his policy 
is issued, might properly designate a beneficiary in class 3, and if his parents 
were dead designate one in class 4 or 5, and subsequently marry and raise children. 
In such event, if the policy should be paid to the original beneficiary, it would be 
diverted from the real dependents and the beneficient purpose of the employer 
frustrated; hence it was provided that the employer might, with the consent of the 
company, change the beneficiary, but, in making such change, it is clear that the 
substituted beneficiary must be a person that could be designated as an original 
beneficiary. It thus appears that the designation of the beneficiary must be in the 
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order of preference, but it is not necessary to finally determife that question here, 
as Mrs. Collings was dead, and the children, of whom Mrs. Hall was one stood 
next in the order of preference. The fatal objection to her selection is that it - 
provided that the designation to the second class shall be to children in equal 
one to the exclusion of the others is more unequal and discriminatory than it 
parts. No discrimination is permitted between them. Certainly a designation of 
one to the exclusion of the others is more unequal and discriminating than it 
would be to designate all of them and provide different amounts to each. 

[14] Cases may arise in which some children are dependent upon the employe 
while others are not, or in which he may have a preference between them. Perhaps 
it would be well in certain cases to give the right of choosing one or more of 
these, but this is not authorized by the plan. And, as this power to designate a 
beneficiary is limited by the instrument that authorized its exercise, he is bound 
by such limitations. It follows that the selection of Mrs. Hall as the sole benefici- 
ary in the insurance was unauthorized and ineffective for any purpose. Hence 
the proceeds of both insurance and stock should have been equally divided among 
the three children. The division of the stock is not affected by the fact that Mrs. 
Hall was permitted to collect the insurance. Appellants also insist that the com- 
pany’s consent was never given to a change of beneficiary. The directors took no 
formal action upon Mrs. Collings’ application for a change of beneficiaries, and 
this was approved only by the secretary, and it is argued that the employer’s 
consent was not obtained, as required by the policy. The record shows the insur- 
ance plan to have been in operation for nearly ten years; that the directors have 
never taken any action in these matters; and that applications are uniformly 
approved by the secretary with the tacit consent of the employer. Perhaps this 
acquiescence is sufficient to show that the company has ratified the action of the 
secretary in as far as he approved changes of beneficiaries in accordance with 
the policy provisions. But this would not authorize him to give the company’s 
consent to change the terms of the policy. 

Wherefore the judgment is reversed, and cause remanded for proceedings 
consistent with this opinion. 


MUTUAL LIFE INS. CO. OF BALTIMORE v. OTTO. (No. 6.) 
Court of Appeals of Maryland. June 8, 1927. 
138 Atlantic Reporter 16. 

1. INSURANCE—NOTICE CONTAINED IN RECEIPT FOR FIRST 
PREMIUM BECOMES MERGED IN POLICY. 

Notice, relating to delivery of policy contained in receipt for first premium, 
becomes merged in completed contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

2. INSURANCE—AGENT CANNOT LIMIT PRINCIPAL’S RIGHT TO 
VARY NOTICE IN RECEIPT FOR FIRST PREMIUM. 

Agent has no power to limit right of principal to vary terms in notice con- 
tained in receipt given insured for first premium. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

3. INSURANCE—ACTUAL DELIVERY IS NECESSARY TO COMPLETE 
CONTRACT, WHERE POLICY PROVIDES IT SHALL NOT BE 
BINDING UNTIL ACTUALLY DELIVERED. 

Where insurance policy expressly or by implication provides that it shall not 
bind insurer until actually delivered, such delivery is necessary to complete con- 
tract. : 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 


4. INSURANCE—WHETHER ACTUAL DELIVERY OF POLICY IS 
CONDITION PRECEDENT DEPENDS ON PARTIES’ EXPRESSED 
INTENTION. 

Whether delivery of policy constitutes condition precedent to taking effect 
of policy depends upon intention of parties as expressed in words of contract. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 
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5. INSURANCE—PROVISION THAT POLICY SHALL BECOME VOID IF 
INSURED IS NOT ALIVE UPON DATE OF ACTUAL DELIVERY 
HELD NOT TO MAKE MANUAL DELIVERY TO INSURED BEFORE 
DEATH CONDITION PRECEDENT. 

Provision in policy that policy “shall become void, if, upon date of actual 
delivery, the insured is not alive,” held not to make manual delivery to insured 
during his lifetime condition precedent to taking effect of policy, as language 
assumes existence of binding contract before time of delivery. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 


6. INSURANCE—“ACTUAL DELIVERY,” WHERE NOT REQUIRED TO 
BE MADE TO INSURED IN PERSON, INCLUDES. DELIVERY TO 
PERSON AUTHORIZED TO RECEIVE POLICY FOR INSURED. 
“Actual delivery,” under insurance policy providing “this policy shall become 

void if upon date of actual delivery, the insured is not alive,” means delivery to 

insured or any person authorized to receive delivery in his behalf as his agent, 
inasmuch as delivery to insured in person is not required. 
(For other cases, see Insurance, Dec. Dig: § 136[2].) 


7. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING, IN ACTION 
ON POLICY, THAT INSURER DELIVERED POLICY TO SOLICIT- 
ING AGENT FOR UNCONDITIONAL DELIVERY TO INSURED. 

In action on insurance policy in which defense was that policy had not been 
actually delivered to insured during his lifetime, evidence held sufficient to sustain 
finding that policy had been executed, issued, and delivered to soliciting agent for 
unconditional delivery to insured. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


8. INSURANCE—DELIVERY BY INSURER OF POLICY TO SOLICIT- 
ING AGENT FOR UNCONDITIONAL TRANSMISSION TO INSURED 
HELD TO CONSTITUTE “DELIVERY” TO INSURED. 

Where insurer and insured had agreed upon definite contract, evidenced by 
acceptance of application, payment of premium, and_ issuance of policy, and 
nothing remained to .be done but manual delivery of policy to insured, delivery by 
insurer of policy to its agent held to constitute “delivery” to insured. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 


9. INSURANCE—SOLICITING AGENT, RECEIVING INSURANCE 
POLICY FOR UNCONDITIONAL DELIVERY TO INSURED, WAS 
AGENT OF INSURED. 

Agent, who solicited and took application for insurance and collected and 
transmitted premium, acted as agent for insured in transmitting to him policy 


received from company, which company had issued after completion of contract 
and ratification of agent’s acts. 


Bond, C. J., dissenting. 
(For other cases, see Insurance, Dec. Dig. § 136[2].) 


Appeal from Baltimore City Court; Albert S. J. Owens, Judge 
“To be officially reported.” 


Action by Margie Otto against the Mutual Life Insurance Company of Balti- 
more. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before Bonn, C. J., and Pattison, URNER, ADKINS, OrruTt, DIGGEs, 
Parks, and SLOAN, JJ. 

Arthur L. Jackson, of Baltimore, for appellant. 


Charles G. Page and Walter V. Harrison, both of Baltimore, for appellee. 


Orrutt, J. The appellant in this case conducts a life insurance business in 
Baltimore city. On or about April 20, 1925, Clarence W. Foxwell, its soliciting 
agent, received from Earl W. Otto, an infant, an application for a $500 twenty- 
year endowment insurance policy on his life in favor of his mother, Margie 
Otto, and at the same time received from him 58 cents in payment of the first 
week’s premium to become due on the policy when issued. The application was 
accepted, and on April 25, 1925, the policy was issued and delivered by the appel- 
lant to Foxwell, to be by him delivered to Otto. Otto was injured in an auto- 
mobile accident on April 28, 1925, before Foxwell had manually delivered the 
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policy to him, and on the same day he died. Thereupon Mrs. Otto demanded 
of the appellant the amount of the policy, and, upon its refusal to pay the same 
she brought this suit. The case was tried before the court and a jury in the 
Baltimore city court, and, the verdict and judgment at that trial being for the 
plaintiff, the defendant appealed. 


The appellant’s defense below, and its contention in this court, is that, since 
the policy had not been manually delivered to Otto in person before his death, 
it never became effective, and it bases that contention on this clause of the 
policy: 

“Second: This policy shall become void, if upon date of actual delivery the 
insured is not alive and in sound health, or if the insured dies in consequence of 
his or her own criminal action; or if there is in force, upon the life of the insured, 
a policy previously issued by this company, unless this policy contains an indorse- 
ment signed by the president or secretary, authorizing this policy to be in force 
at the same time. If this policy becomes void, all premiums paid thereon shall 
be forfeited to the company.” 

That defense was presented by three prayers offered by the appellant, at 
the close of the plaintiff’s case, all of which were refused, and the action of the 
court in refusing those three prayers is the subject of the only exception submit- 
ted by the record. If the appellant’s contention is good, the three prayers should 
have been granted; if not, they were properly refused. So that the only ques- 
tions before us are whether at the time of Otto’s death there had been an “actual 
delivery” of the policy to him, within the meaning of the clause above referred 
to, or, if not, whether such delivery was waived by the appellant. 

The facts relevant to that inquiry are not in dispute, and are as follows: 
Foxwell, as has been stated, received the policy for delivery to Otto on April 
25th, which was on Saturday, on which day, appellant’s agents received all policies 
based on the “industrial plan” issued during the week. When he received the 
policy sued on, it was “paid up” until the next succeeding Saturday, “which would 
be the 2d of May.” He appears to have had certain regular “debit” routes in 
northeast Baltimore on which he worked collecting premiums and delivering 
policies on Monday,* Tuesday, and Wednesday in each week, and on Thursday, 
Friday, and Saturday in each week he delivered policies issued to persons in 
parts of the city not on such routes. Otto lived on Brice street in Northwest 
Baltimore, which was not on Foxwell’s regular route, and he had not reached 
him to deliver the policy to him before he (Otto) was killed, and, when asked 
why he had not delivered the policy after his regular hours, he said: 

“T don’t know any set rule on that; there is no set rule for delivering policies 
and no set rule for writing policies. We have no stated hours, and I don’t 
remember whether I had my machine with me on the Monday night you were 
speaking of on the 27th, but I did have the machine on Monday 20th, and I drove 
over there in my machine. I don’t have my machine every day.” 

At the time the first premium was paid, Foxwell gave Otto a receipt which 
contained the following statement: “No obligation is incurred by said company 
by reason of this payment, unless said application is accepted and a policy deliv- 
ered”—and also a notice to the effect that, if the policy were not delivered within 
four weeks from the date of the receipt, the assured should notify the company 
of its nondelivery. 

[1, 2] The case really turns on the meaning to be given the words “actual 
delivery” used in the policy. Appellant contends that they mean a physical deliv- 
ery to Otto in person, while the appellee says that they mean delivery either to 
Otto or to an other person authorized to receive it for him. In construing the 
words “actual delivery” as used in the policy, no assistance is to be had by refer- 
ence to the notice in the receipt that “no obligation is incurred by the company 
by reason of” the payment of the first premium “unless * * * a policy is deliv- 
ered,” first, because the word “delivery” is broader than the phrase “actual deliv- 
ery’; second, because the notice was no part of any contract and, whatever it 
amounted to, it was merged in the completed contract, to wit, the policy; third, 
because the agent had no power to limit the right of his principal to vary any or 
all of the terms found in the notice; and, finally, because the action is not upon 
any supposed contract evidenced by the notice but upon the policy. So that the 
question is, was there “a delivery” within the meaning of the policy? 
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[3-6] Where an insurance policy expressly or by implication provides that it 
shall not bind the insurer until it is actually delivered, manifestly such delivery 
is necessary to complete the contract. 138 Am. St. Rep. 47. But while such a 
requirement may be prescribed as a condition precedent, whether it is so in a 
particular case must depend upon the intention of the parties as expressed in the 
words of the contract. In this case, the only reference to the “delivery” of the 
policy is found in the first paragraph of the “conditions” of the policy, where it 
is said: “This policy shall become void, if upon date of actual delivery, the insured 
is not alive.” The words “shall become void” are inconsistent with the hypothesis 
that the delivery of the contract was a condition precedent to its complete opera- 
tion, because a thing does not “become” void unless it exists, for if nothing exists 
nothing can be destroyed. If the insurer had intended that the policy should 
not become effective or consummate until actually delivered, it would have said 
that, instead of saying that it should “become void” if when delivered the insured 
was not alive. On the contrary, by the use of the words last quoted, it conceded 
that the policy was a completed and binding contract from the date of its issue, 
but one which would “become” void if prior to actual delivery the insured ceased 
to exist. The question then is, what, under such circumstances, do the words 
“actually delivered,” as used in the policy, mean? Delivery can only mean deliv- 
ery to the insured, or to some person acting for him and expressly or by fair 
implication authorized to receive it for him. The policy does not expressly require 
that the “actual delivery” shall be to the insured in person, so that delivery to 
his agent or any person authorized to receive it for him would completely gratify 
the letter as well as the spirit of the contract. 


It appears, as has been said, that on April 25, 1925, the company had received 
and accepted the insured’s application and accepted from him a premium fully 
paying for insurance under a policy to be issued on such application for one 
week from the date thereof, and had actually executed and issued such a policy 
and delivered it to the soliciting agent to be by him manually delivered to the 
insured. The insurer had therefore done everything it could to complete the 
contract, and had actually issued and had delivered to its soliciting agent, for 
unconditional delivery to the assured on April 25, 1925, the very policy No. 
771,226 for which the insured had applied. That it was not manually delivered 
to the insured on that day was purely fortuitous, and due to reasons which had 
nothing to do with the completion of the contract of insurance, but concerned only 
the personal convenience of the agent. After the policy had actually been issued, 
and the company had accepted payment for insurance for one week from the 
date of its issue, it certainly could not have intended that the protection which 
the policy afforded the insured should depend upon the casual impulses or conveni- 
ence of the agent whom it had instructed to deliver it to the insured. In fact the 
words, “shall become void, if upon date of actual delivery, the insured is not 
alive,” inevitably indicate that such was not the intention of the insurer. For, 
if the insured were not alive, the policy could not very well have been delivered to 
him, and, if delivery to him in person had been intended, there would have been 
no sense in using the word “alive.” 


[7] So that the question is narrowed to this, was Foxwell so far authorized to 
receive the policy for Otto that a delivery to him was a delivery to Otto. There 
was evidence from which the jury could have inferred that the policy was exe- 
cuted, issued, and delivered to Foxwell for unconditional delivery to Otto. Under 
such circumstances, while there is some authority to the contrary, the great 
weight of authority supports the view that delivery to Foxwell was delivery to 
Otto. 32 C. J. 1126, 138 Am. St. Rep. 53, 14 R. C. L. 898. In fact, the rule sup- 
ported by the weight of authority goes even farther than that, for it is that 
delivery under such circumstances to one in the relation of Foxwell to the insurer 
was delivery to the insured, even though the policy stipulated that delivery should 
be made to the insured before the policy became effective, and was therefore a 
condition precedent, while here such delivery is not a condition precedent. That 
conclusion has been supported on a variety of grounds—that the insurer’s agent 
is a trustee for the insured (New York Life Ins. Co. v. Babcock, 104 Ga. 67, 30 
S. E. 273, 42 L. R. A. 91, 69 Am. St. Rep. 134; N. Y. L. Ins. Co. v. Greenlee, 42 
Ind. App. 82, 84 N. E. 1103); that he is a “custodian” for the insured (Missouri 
State Life Ins. Co. v. Woodson [Tex. Civ. App.] 256 S. W. 994); that he is 
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the agent of the insured (Hallock v. Ins. Co. 26 N. J. Law, 279); and that 
celivery to him is “equivalent to delivery to the applicant” (N. Y. L. Ins. Co. v. 
Rutherford [C. C. A.] 284 F. 709; Ky. Cent. Life, etc., v. Pemberton, 212 Ky. 
510, 279 S. W. 968). 

{8] But running through all of these cases is the principle, that, where the 
minds of the insurer and insured have met upon a definite contract, which has 
been accepted by both, and evidenced by the execution and issuance of a policy 
by the insurer, where the application has been accepted and the premium paid, 
and where it is the intention of both, that the proposed contract of insurance 
shall be in force from its issue, and nothing further remains to be done but its 
manual traduction to the insured, and it is delivered to the soliciting agent to 
effect that traduction, and he has no discretion or authority to do anything other 
than deliver it; that delivery to him is delivery to the insured, because in such 
a case the agent is but a minister or vehicle to transmit the written evidence of 
the contract, just as the mails or any other public messenger would be. Whether 
he be called a trustee, a custodian, or an agent, and in a sense he is all three, 
is immaterial, as the material thing is that he is a messenger selected by the 
insurer to convey the executed, consummated, and completed contract to the 
insured, and delivery to him is a delivery to the insured, just as delivery to any 
other messenger selected for that purpose would be. 

[9] For, as to that duty, from the time he received the poliey he became the 
agent of the person to whom he was to deliver it, and as to it he was no longer 
the agent of the insurer, since for the time he had done everything he was author- 
ized to do in connection with it which required the exercise of any discretion. 
He had solicited it, taken an application for it, submitted that to the insurer, col- 
lected the premium and paid it to the insurer, which had ratified his acts and issued 
the policy. He had nothing else to do for the insurer in connection with the policy 
and in delivering it he was acting for the insured in carrying to him that which 
he had bought and paid for. 

It follows from what has been said that the defendant’s prayers were properly 
refused, and the judgment appealed from will therefore be affirmed. 

Judgment affirmed, with costs. 

Bonp, C. J. (dissenting.) There are undoubtedly authorities in support of the 
conclusion which the court has reached in this case, but I question whether the 
weight of authority is in agreement with it. The author of the special study on 
“Delivery of a Life Insurance Policy,” in 33 Harvard Law Review, 198, 221, con- 
cluded that— 

“These stipulations requiring a delivery of the policy to the applicant have been 
literally construed in most instances, and it has accordingly been held by most 
of the. courts which have passed upon the question that, if the applicant dies before 
the delivery of the policy to him, no recovery on the policy can be had. * * * 
Adopting the traditional attitude toward ‘freedom of contract,’ a majority of the 
courts have strictly enforced such stipulations.” 

My view is that the intention in the drafting of the present stipulations for 
“delivery” or “actual delivery” as a prerequisite to the effectiveness or validity of 
the insurance can have been only that there must be a transfer of posses- 
sion or control of the policy to the insured. That is the common, ordinary meaning 
of delivery of an instrument (Harris v. Regester, 70 Md. 109, 120, 16 A. 386), 
and there seems to be no ground for supposing that the words were used in the 
stipulations with any meaning out of the ordinary. And, in this view of the inten- 
tion of the stipulations, there can be little, if any, question. I take it that it would 
have to be held that the present policy did not become effective. There was no 
such transfer of possession or custody of it to the insured. We may say it was 
nearly so delivered and that only fortuitous circumstances prevented such deélivery, 
but it was not so delivered, and could not, as I see it, be called delivered except 
by putting an unauthentic meaning into the word. And, if this is correct, the 
beginning point fixed in the policy was not reached. And of course the court 
would not be authorized to substitute something which it thinks ought to suffice, 
for that which the instrument being enforced fixes for itself. The difference be- 
tween custody by the insurance agent and delivery by him as he intended may be 
small in one aspect, but in another it is large, if my construction of the intention 
is correct, for, being the difference between what was intended and what was not, 
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it may lead to just the difference between following the rule of the intention of 
the instrument and following no rule at all. There is no rule of law for the case 
except that which was intended by the words used. 

The agent who had custody of the policy here seems to me to have been, 
clearly enough in fact, only the agent of the insurer, and finding a delivery to the 
insured by characterizing him as an agent or trustee of the insured, as suggested 
in some of the cases cited, would, I think, be a resort to fictions which would rather 


transparently cloak a departure from the principle of carrying out the intention 
of the instrument. 


In the special study cited above, the author suggests that a frank departure 
from the rule of the intention in drafting the instrument might be desirable. He 
refers to the fact that many stipulations are embodied in contract forms and signed 
or accepted without actual negotiation or bargaining, and suggests that, by treating 
these in all cases as agreements, when actually they are not such, bad results are 
accomplished, results which courts have sought to avoid by various escapes from 
the rule of construction of the contract while acknowledging allegiance to it. Sim- 
ilar suggestions have been made by others. I am inclined to agree that bad results 
are sometimes accomplished by the enforcement of unexpected stipulations in pre- 
viously prepared forms. A saving compromise with the rule binding parties to 
whatever they sign or accept is difficult to work out, however, and, so far as I am 
aware, has not been worked out satisfactorily, and is not law. The dangers in 
that direction are obvious. And I do not see that there could be any compromise 
with a precise fixing of the beginning of the contract relation, so as to make the 
insurance begin earlier than the insurer has agreed that it shall begin. There is 
now no rule for guidance in such a case as this other than that of proper con- 
struction of the stipulation, and a departure from that rule, under any guise, would 
be proceeding outside of the law. 


EMERY v. NEW YORK LIFE INS CO. (No. 25552.) 


Supreme Cau of Missouri, Division No. 1. April 11, 1927. 
295 Southwestern Reporter 571. 

2. INSURANCE—PRESUMPTION AGAINST AGENT’S DISCLOSURE TO 
PRINCIPAL ARISES WHERE INSURANCE AGENT AND APPLI- 
CANT CONSPIRE TO DECEIVE INSUKER. 

Presumption that an agent did not make full disclosure to the principal arises 
where the agent and the applicant for insurance join in an attempt to deceive the 
insurer and fraudulently to procure insurance. (Per Ragland, J., and Graves, P. J.) 

(For other cases, see Insurance, Dec. Dig. § 380.) 


3. INSURANCE—COLLUSION WILL BE PRESUMED, WHERE LOCAL 
EXAMINER WRITES OUT AND FORWARDS TO INSURER APPLI- 
CATION CONTAINING APPLICANT’S ANSWER, KNOWN TO EX- 
AMINER TO BE FALSE. 

Collusion between local examiner of a life insurance company and an applicant 
will be presumed, without direct evidence thereof, where the examiner writes out 
the applicant’s false answer to a question, knowing it to be false, and forwards 
the application to the insurer. (Per Ragland, J., and Graves, P. J.) 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 


4. INSURANCE—EVIDENCE OF CONSPIRACY BETWEEN INSURED 
AND EXAMINING PHYSICIAN HELD TO WARRANT REVERSAL 
OF JUDGMENT AGAINST INSURER. 

That insured and insurer’s examining physician knew that she had a goiter, 
but did not report the fact to the insurer, held to show a conspiracy so conclu- 
sively as to warrant reversal of a judgment for plaintiff in an action on the policy. 
(Per Ragland, J., and Graves, P. J.) 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

5. INSURANCE—FAILURE TO STATE THAT INSURED HAD BEEN IN- 
FORMED BY CONSULTED PHYSICIAN THAT SHE HAD EXOPH- 
THALMIC GOITER HELD “MATERIAL MISREPRESENTATION” 
(REV. ST. 1919, § 6192.) 


Failure to state, in an application for a life insurance policy, that insured had 
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consulted a physician who informed her ihat she had exophthalmic goiter held a 
“material misrepresentation,” defeating recovery on the policy under Rev. St. 1919, 
§ 6192, which requires that a misrepresentation, to be material, must relate to a 
tact contributing to the insured’s death. (Per Atwood, J.) 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

6. INSURANCE—EXAMINING PHYSICIAN’S DISCOVERY OF, AND 
FAILURE TO REPORT, GOITER WOULD NOT CONCLUSIVELY 
PROVE COLLUSION WITH APFLICANT, IN ABSENCE OF EVI- 
DENCE PHYSICIAN KNEW IT TO BE EXOPHTHALMIC. 

Proof of examining physician’s discovery of goiter would not necessarily show 
that he knew it was exophthalmic, and applicant therefore not insurable, so as to 
prove conclusively that the physician in ‘failing to report the goiter, was in collu- 
sion with applicant, who knew and concealed its character. (Per Atwood, J.) 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from Circuit Court, Greene County; Orin Patterson, Judge. 

Action by Lula J. Emery against the New York Life Insurance Company. 
Judgment for plaintiff was affirmed by the Springfield Court of Appeals (257 S. 
W. 162), and the cause certified to the Supreme Court. Reversed. 

Frank B. Williams and John T. Sturgis, both of Springfield, for appellant. 
Hay & Flanagan, of St. Louis, and James E. Ruffin, of Springfield, for respon- 
dent. 

RAGLAND, J. This case comes to the writer for opinion on reassignment. It 
is a suit on a policy of life insurance. In the trial court there was a judgment 
for plaintiff. Defendant was allowed an appeal to the Springfield Court of Ap- 
peals, where the judgment was affirmed. One member of that court, dissenting 
from the conclusions reached by the majority, asked that the cause be certified 
to this court, which was accordingly done. 

The policy in suit is for $1,000; it is a twenty-pay life, old line policy, bearing 
cate, July 16, 1919. It was issued on the life of Pauline Emery, and plaintiff, the 
mother of said Pauline, is named as the beneficiary therein. The insured died on 
the 20th day of December, 1919, and this suit was brought to the May term, 1922, 
of the circuit court of Greene county. 

The petition is conventional. The gist of the defense is embodied in the fol- 
lowing excerpt from the answer: 

“The defendant further says that the policy of insurance sued on herein was 
procured by fraud and false representations in the application therefor as to the 
physical condition and health of the said insured, Pauline Emery, as before stated, 
and by concealment of the fact that she was then afflicted with the disease of 
goiter, which disease later caused her death, and had not consulted other physi- 
cians; that said false representations and concealments were material and rendered 
said policy null and void; that the said incomplete and untruthful answers of the 
insured, as to her health and physical condition, and the misrepresentations and con- 
cealments, as to her being afflicted with goiter and having been treated by physi- 
cians, rendered said policy contract void, and same never took effect or became 
a valid and binding obligation of this defendant.” 

The reply is as follows: 

“Now comes the plaintiff in the above-styled cause, and for a reply to the 
defendant's amended answer, denies each and every allegation therein contained. 
And plaintiff, for further reply says that defendant’s medical examiner exam- 
ined the insured as apart of the application, and said examiner at the time saw 
or by the exercise of ordinary care could have seen the goiter at that time, and 
defendant is estopped from claiming it was unaware of its existence.” 

Attached to and forming a part of said Pauline Emery’s application for the 
policy sued on were certain questions propounded to her by defendant’s local med- 
ical examiner and her answers thereto. That part of the application, so far as 
material to the controversy here, was as follows: 

“The applicant must answer these questions fully and with special care: 

“(8) Have you ever suffered from any ailment or disease of: 

A. The brain or nervous system? A. No. 

“B. The heart or lungs? A. Yes; pneumonia, 1913. Duration, 10 days. Light. 
Result, recovery. 

“C. The stomach or intestines, liver, kidneys, or bladder? A. No. 
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“D. The skin, middle ear, or eyes? A. No. 

“(9) A. Have you ever had rheumatism, gout, or syphilis? A. No. 

“B. Have you ever raised or spat blood; if so, give full details? A. No. 

“C, Have you ever had any accident or injury? A. No. 

“Have you ever consulted a physician for any ailment or disease not included 
in your above answers? A. No. 

“E. What physician or physicians, if any not named above, have you consulted 
or been treated by within the last five years, and for what illness or ailment? A. 
Dr. J. W. Love, Springfield, Mo., April 9, 1919. Tonsils removed. Results good. 

“I agree, represent, and declare, on behalf of myself and of every person who 
shall have or claim any benefit in any insurance made hereunder, that I have care- 
fully read each and all of the above answers, that they are each written as made 
by me, that each of them is full, complete and true, and that I am a proper sub- 
ject for life insurance. Each and all of my said statements, representations, and 
answers contained in this application are made by me to obtain said insurance, 
and I understand and agree that they are each material to the risk, and that the 
company, believing them to be true, will rely and act upon them. 

“Dated this 15th day of July, 1919. 

“Signature of person applying for insurance: 

“Pauline Emery. 

“Witnessed by: Albert F. Willer, M. D., Medical Examiner.” 

In connection with the application just referred to, there was forwarded to 
defendant the report of its local examiner, which was in part as follows: 

‘Do you find any evidence of past or present disease? No. 

“A, Of the brain or nervous system? No. 

“B. Of the heart? No. 

“C. Of the lungs? No. 

“D. Of the stomach or any of the abdominal organs? No. 

“E. Rheumatism or gout? No. 
“F. Of the skin, middle ear, eyes, or any other part of the body? No. 

“Q. Do you know anything about the applicant’s character or mode of life 
which unfavorably affects his insurability? A. No. 

“Q. Have you reviewed all answers on this and on the reverse side; and are 
they, as far as you know, full, complete, and true answers? Yes. : 

“T certify that I have carefully examined Pauline Emery of Springfield, Mo., 
in private, and not in the presence of any third person, this 15th day of July, 1919, 
5:30 o’clock, p. m., for insurance of $1,000 on the applicant’s life, that I have 
asked each of the questions exactly as set forth on the other side of this sheet, 
and that the applicant’s answers thereto are in my handwriting and are exactly 


as made by the applicant to me, and that this applicant signed them in my pres- 
ence. 


“[Signed] Albert F. Willer, M. D. 


“Springfield, Missouri.” 

At the time of making the application for insurance, Pauline Emery was em- 
ployed as a clerk in the offices of the Frisco Railroad Company at Springfield, Mo., 
and it seems had been so employed for some time prior thereto. In September, 1918, 
she consulted a practicing physician of Springfield (Dr. Cox) with reference to 
an ailment with which she was suffering, and he diagnosed it as exophthalmic or 
toxic goiter, the form that affects the heart, the nervous, the circulatory, and the 
digestive systems. He prescribed for her, and advised her as to the nature and 
seriousness of her trouble. In January she consulted a physician at the Frisco 
Hospital at Springfield. Shortly thereafter she told a friend that she would be 
compelled to go to St. Louis for an operation for goiter, but expressed an unwil- 
lingness to submit to the operation until she had seen her brother, who had been 
a soldier in the World War and was still overseas. On July 15 she made the 
application for insurance which has heretofore been quoted in part; on July 17 
she obtained from her employer a permit to enter its general hospital in St. Louis 
for treatment; and on the 2d day of August she entered that hospital. At that time 
she told the physician in charge that her thyroid gland had become enlarged about 
a year before and had gradually grown larger; that for the past six months she 
had noticed herself being nervous and had felt weak; that for four months she 
had had exophthalmia (protrusion of the eyeballs); and that for six months her 
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heart had beat hard and fast and she had had tremor of the hands. On September 
2d a preliminary operation was performed; on December 17th the final one; and 
cn December 20th she died of bronchopneumonia, superinduced by the ether which 
had been used as an anesthetic.- 

With reference to what they had observed at the time Pauline was being ex- 
amined by defendant’s local examiner, in connection with her application for in- 
surance, both plaintiff and another of her daughters, Ellen, testified: 

Ellen said: 

“They were standing at the window. I saw the doctor looking at her face 
and neck. The shades were rolled to the top and the curtains pulled back. It was 


light enough to see. I have seen my sister’s goiter. I think it could be readily 
seen.” 


Plaintiff testified : 
“T saw them standing close to the window and the doctor seemed to be looking 


in her face and at her neck. She had on a‘low-neck dress. This goiter could 


readily be seen at that time. 
* 


* * * * * * * * 


“The goiter was enlarged quite a good deal on both sides. The left side was 
larger than the right. I had known for some time that she had a goiter.” 

The foregoing is a brief summary of the facts as disclosed by the evidence 
bearing on the knowledge possessed by both Pauline Emery and defendant’s local 
examiner at the time the application and the medical report were signed by them, 
respectively, with reference to the existence and nature of the disease with which 
she was then afflicted. 

The case was tried to the court, and it found the facts to be as follows: 

“(1) That, at the time the insured, Pauline Emery, applied for the insurance 
sued on and signed her medical examination, she was afflicted with the disease of 
goiter. 

“(2) That she then knew of her said affliction. 

“(3) That she then contemplated going to a hospital for the treatment of said 
disease. 

“(4) That she made no mention of her affliction in her written application and 
medical examination, but concealed the same. 

“(5) That her then disease of goiter caused her, shortly thereafter, to undergo 
an operation therefor, resulting in pneumonia and death. 

“(6) That her said disease thereby contributed to her death. 

“(7) The court further finds, however, that the disease of goiter, with which 
the insured, Pauline Emery, was afflicted, was then so far developed and the sympt- 
oms so prominent that the local physician cf defendant, by the exercise of ordinary 
care in making his examination, could have discovered it, and did discover it and 
know about it. 

“(8) The court also finds that the insured had within the past five years before 
her said application and medical examination, consulted and been treated by physici- 
ans whose names were not disclosed therein, and one of same, Dr. Cox, knew of 
and had advised her concerning her goiter.” 

These findings were amply sustained by the evidence. 


[1, 2] The trial court’s finding of the issues for the plaintiff was evidently based 
on the theory that the knowledge of defendant’s local medical examiner was impu- 
table to it, because there was no suggestion in the evidence that any other officer or 
agent of the company knew of Pauline Emery’s having the disease of goiter, at the 
time her application for insurance was received and acted upon. But the principle 
that the knowledge of an agent must be imputed to his principal is entirely inapplica- 
ble in a case where the conduct of the agent raises a clear presumption that he 
would not communicate the fact in controversy. 21 R. C. L. 843. And such a 
presumption arises where the agent and the applicant for insurance join in an 
attempt to deceive the insurer and thus fraudulently procure insurance. An agent 
thus acting is not only stepping outside the limits of his authority, but is known 
to the applicant to be doing so. Triple Link Mutual Ind. Ass’n. v. Williams, 121 
Ala. 138, 26 So. 19, 77 Am. St. Rep. 34; Mudge v. Supreme Court, 149 Mich. 
467, 112 N. W. 1130, 14 L. R. A. (N. S.) 279, 119 Am. St. Rep. 686; Rinker v. 
Insurance Co., 214 Pa. 608, 64 A. 82, 112 Am. St. Rep. 773; Elliott v. Knights 
of Modern Maccabees, 46 Wash. 320, 89 P. 929, 13 L. R. A. (N. S.) 856; 
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Mutual Aid Union v. Blacknall, 129 Ark. 450, 196 S. W. 792; Ryan v. Insurance 
Co., 41 Conn. 168, 19 Am. Rep. 490; Sprinkle v. Knights Templar, etc., 124 N. 
C: 4, 32-3,’ Bete 

“If a person colludes with an agent to cheat the principal, the latter is not 
responsible for the acts or knowledge of the agent. The rule which charges the 
principal with what the agent knows is for the protection of innocent third per- 
sons, and not those who use the agent to further their own frauds upon the 
principal.” National Life Ins. Co. v. Minch, 53 N. Y. 144, 150. 

[3, 4] It is not necessary that collusion on the part of the applicant and the 
agent be shown by direct evidence. Where an applicant falsely answers a ques- 
tion, and, such falsity being known to the agent, he nevertheless writes out the 
answer and forwards the application to the insurer, who issues a policy thereon, 
it will be presumed that there was collusion between the applicant and the agent. 
Triple Link Mutual Ind. Ass’n. v. Williams, supra. In the instant case there 
was no specific finding by the court of collusion between the applicant and the 
medical examiner, but from the facts which the court did find the conclusion 
is inescapable that they were joint participants in the fraud attempted to be perpe- 
trated upon defendant. 

It follows that the judgment-of the trial court must be reversed. It is so 
ordered. 

Graves, P. J., and Atwoop, J., concur. 

Gantt, J., not acting. 

Atwoop, J. Neither the trial court nor the Springfield Court of Appeals 
found any collusion between the applicant and the insurer’s medical examiner, 
the case was not tried below on that theory, and, as I read the record, it does 
not justify a finding “that they were joint participants” in a “fraud attempted to 
be perpetrated upon defendant.” 


[5] However, it does not follow that respondent should recover. The case 


was tried as an action at law before the court sitting as a jury. The policy was 
issued on the “stipulated premium plan,” and alleged misrepresentations made 
in securing the same should be ruled as provided in section 6192, R. S. 1919, 
which is as follows: 


“No representation made in obtaining or securing a policy of insurance on 
the life or lives of any person or persons shall be deemed material, or render 
the policy void, unless the matter misrepresented shall have actually contributed 
to the contingency or event on which the policy is to become due and payable, 
and if so contributed in any case, shall be a question for the jury.” 


Misrepresentations are complained of in the following questions and answers 
constituting a part of the insured’s written application, which answers the .insured 
said elsewhere in her application were “full, complete and true”: 


_ _“D. Have you ever consulted a physician for any ailment or disease not 
included in your above answers? A. No. 


“E. What physician or physicians, if any,*not mamed above, have you con- 
sulted or been treated by within the last five years, and for what illness or ail- 


ment? A. Dr. J. W. Love, Springfield, Mo., April 9, 1919. Tonsils removed. 
Results good.” 


_ The uncontradicted evidence is that in September, 1918, less than one year 
immediately preceding the date of this signed application, the insured consulted 
Dr. Lee Cox, of Springfield, Mo., who diagnosed her case, concluded that she 
had exophthalmic or toxic goiter, and prescribed for her on that account. 
Question E plainly called for the facts that the applicant had consulted Dr. Cox 
and that he had treated her for toxic goiter, and her subsequent representation 
in the application that all of her answers, including this one, were “full, com- 
plete, and true,” was false. Her written application, therefore, contained a mis- 
representation, which not only directly concealed from defendant the fact that 
she had within the past year consulted a physician who had treated her for toxic 
goiter, but indirectly and effectually concealed from defendant the fact that at 
the time she signed the application she had toxic goiter. This misrepresentation 
fully sustained the trial court’s finding that “she made no mention of her afflic- 
tion in her written application and medical examination, but concealed same.” 
The trial court further properly found that “her disease of goiter caused her 
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shortly thereafter to undergo an operation, resulting in pneumonia and death,” 
and “that her disease thereby contributed to her death.” 

[6] While it may be that defendant’s medical examiner, as the trial court 
found, knew that the applicant had a goiter, it does not follow that he knew 
she had exophthalmic or toxic goiter, and, as Dr. Harrison, testifying for defend- 
ant, said, it is the person having the latter form of disease who “is not deemed 
insurable by insurance companies generally.” While rapid pulse and protrusion 
of the eyes are symptoms of this form of goiter, he further testified that— 

“The local examiner does not always discover this ailment, as the symptoms 
are sometimes intermittent, and protrusion of the eyes does not always accom- 
pany the toxic form.” 

I find no evidence that at or prior to the date of her written application 
the symptom of protrusion of the eyes had appeared, unless it be the testimony 
of Dr. O. O. Smith, who examined the insured on her admission to the hospital 
in St. Louis on August 2, 1919, to the effect that he “got the information from 
her that she had exophthalmia for the past four months.” It is significant that 
this information apparently came from the patient’s own history of her case 
rather than from this physician's examination of her. This circumstance in 
evidence, considered in the light of the above-mentioned testimony of Dr. Harri- 
son that the symptoms of this particular ailment “are sometimes intermittent,” 
makes it by no means certain, if not improbable, that this symptom was apparent 
when the insurer’s medical examiner examined her and made his report to 
defendant on July 15, 1919. From the abstract of Dr. Cox’s testimony, it appears 
that his diagnosis was based upon effects observed upon this patient’s nerves and 
circulation. As to the exterior appearance of the goiter, the applicant’s mother 
and sister testified that it could be “readily seen.” Dr. Cox testified that “it was 
not a large goiter.” Mattie Schuler, who worked with the applicant in the Frisco 
office building at Springfield, testified “I saw her almost every day in and about 
the building where we worked, and was with her in a social way,” and further 
said that she did not know she had a goiter until some two or three weeks before 
she went to the hospital in St. Louis early in August, 1919, when she told her 
that “the doctors thought she had a goiter and she would probably have to go 
to St. Louis to be operated on.” B. O. Chandler, chief clerk in the transporta- 
tion department of the Frisco, issued a hospital permit to the insured on July 17, 
1919, and she talked to him about an operation. He and she worked at the same 
desk, sitting just opposite each other, and he testified that he did not know she 
had a goiter until she told him about it; that he “had never noticed it.” How- 
ever the applicant’s appearance may have impressed the medical examiner, there 
is nothing in the record to indicate that he knew that the applicant had exophthal- 
mic or -toxic goiter, or that he knew that her answer to question E was not “full, 
complete, and true.” Defendant and its medical examiner were entitled to have 
a “full, true, and complete” answer to this question, and, if given, it would have 
disclosed that she had a goiter, that it had been pronounced toxic and was of 
such a serious nature as to require the treatment of a physician. The matter 
misrepresented in the insured’s written application thus effectually concealed from 
the insurer the fact that she had exophthalmic or toxic goiter, and so actually 
contributed to the contingency or event on which the policy was to become due 
and payable; that is, the death of the insured. Of the existence of this fact 
it does not appear that defendant’s medical examiner had any knowledge. 

It follows that the trial court erred in not finding for defendant, and the 
majority opinion properly holds that the judgment should be reversed. 

STAS et al. v. NATIONAL SLOVAK SOC. et al. (No. 406.) 
Supreme Court of New Jersey. June 27, 1927. 
137 Atlantic Reporter 892. 
INSURANCE—BENEFIT PAID HUSBAND ON WIFE’S DEATH HELD 

NOT DEDUCTIBLE FROM AMOUNT OF DEATH BENFFIT CERTIFI- 

CATE SUBSEQUENTLY ISSUED TO HIM, NOTWITHSTANDING 

BY-LAWS. 

Amount paid to insured in fraternal association at death of wife, under 
existing by-laws, held not deductible from benefit payable at his death, notwith- 
standing provision of certificate, issued subsequent to wife’s death, that any loan 
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or advancement made during lifetime should be deducted, since contract cannot 
be changed to reduce death benefit. 


(For other cases, see Insurance Dec. Dig. § 719[1].) 

Appeal from Perth Amboy District Court. 

Action by Frank Stas and others against the National Slovak Society and 
another. Judgment for plaintiffs, and defendants appeal. Affirmed. 

Argued January term, 1927, before KatiscH, KATZENBACH, and Ltoyp, JJ. 

William J. Cain, of Jersey City, for appellants. 

Stephen F. Somogyi, of Perth Amboy, for respondents. 


Per Curiam. This is an appeal from a judgment of the Perth Amboy dis- 
trict court. The suit was instituted by three children of Joseph Stas, deceased, 
to recover from the defendants a death benefit. The National Slovak Society 
(one of the defendants) is a fraternal organization. It is the parent body. The 
parent body chartered subordinate bodies or branches. The other defendant is 
St. Mark’s Assembly No. 91 of the National Slovak Society. This is a branch 
of the parent body located in Perth Amboy. Joseph Stas was a member in good 
standing of the parent body and said branch when he died on February 11, 1919. 
The constitution and by-laws of the defendants provided for the payment of $500 
when a member died. This sum was not paid, and the beneficiaries instituted 
suit. It developed at the trial that $125 had been paid to the widow of Joseph 


Stas. A judgment of $375 and interest was rendered in favor of the three 
children of Joseph Stas, the plaintiffs. 


The contention made at the trial in behalf of the defendants is that in the 
year 1895 there had been paid to Joseph Stas, at the time of the death of his 
first wife, the sum of $300, and that this amount was deductible from the death 
benefit of $500. The by-laws in existence in the year 1895 provided as follows: 

“In the event of the death of the wife of a fellow member, such widowed 
member shall receive from the National Slovak Society $300, which benefit shall 
be paid to such members only who are six months in the society.” 

In the year 1901 there was a change made in the by-laws. To the time of 
the change in 1901 a death benefit of $600 was paid to the beneficiary of a member 
on his death, and a benefit of $300 was paid to a member on the death of his 
wife. The change of 1901 provided for a payment to a member of $250 on the 
death of his wife, and expressly provided that the same was a payment on 
account of his death benefit of $750, and that on the member’s death his benefici- 
ary should receive the balance of $500. 

Joseph Stas had issued to him January 1, 1910, a certificate to the effect 
that a death benefit, not to exceed the sum of $500, was to be paid his beneficiary 
out of the mortuary fund. This certificate contained the following provision: 

“That if said: member, during his lifetime, received any loan or advancement 
from the National Slavonic Society on’ account of his death benefit, in accord- 
ance with the constitution and by-laws in force and effect at any time prior to 
and before December 31, 1909, then the amount or amounts so loaned or advanced 
shall be first deducted from the full amount of the death benefit herein mentioned.” 

Under this provision the defendants appellants insist that the $300 paid to 
Joseph Stas in 1895, when he lost his first wife, was a loan or advancement on 
account of his death benefit. We think this contention is without merit. The 
death benefit referred to in the certificate of 1910 is the death benefit of the member 
under that certificate. There was no evidence that any loan or advancement had 
been made to Joseph Stas on account of the death benefit, to be paid in accord- 
ance with the terms of the 1910 certificate. In 1895 there was a separate benefit 
given to a member if he lost his wife. This provision had no relation to the 
situation expressed either in the certificate of January 1, 1910, or in the by-laws of 
1901. The certificate is the contract. This cannot be changed, so as to reduce 


the amount of the death benefit. O’Neill v. Supreme Council, 70 N. J. Law, 410, 
57 A. 463, 1 Ann. Cas. 432. 


The judgment is affirmed, with costs. 
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STRIANESE v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. June 24, 1927. 
223 New York Supplement 16. 

1. INSURANCE—UNDER POLICY PROVISION AUTHORIZING CHANGE 
OF BENEFICIARY WHILE POLICY IS IN FORCE, BENEFICIARY’S 
RIGHTS BECOME FIXED ON INSURED’S DEATH AND CANNOT 
THEREAFTER BE DIVESTED. 

Under life insurance policy authorizing insured to change beneficiary while 
policy is in force, by filing written notice thereof at company’s home office and 
reciting that such change shall not take effect before indorsement thereof on 
policy by company, rights of beneficiary named in policy become fixed on insured’s 
death, and neither the insurance company nor the court can divest beneficiary of 
his rights by any act done after insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


z. INSURANCE—EXECUTION OF REQUEST FOR CHANGE OF BENE.- 
FICIARY, NOT FILED DURING INSURED’S LIFE, HELD INEFFEC- 
TIVE. 

Under life insurance policy, authorizing insured to change beneficiary while 
policy is in force by filing written notice thereof at company’s home offce, and 
reciting that such change shall not take effect before indorsement thereof on 
policy by company, where insured executed request for change of beneficiary 
on Saturday, when company’s office was closed, and died on next day, rights of 
beneficiary named in policy could not be divested by filing of such request on 
following Monday, and company therefore properly refused to substitute name 
of new beneficiary designated in such request for beneficiary named in policy. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Supreme Court, Bronx County. 

Action by Edwardo Strianese against the Metropolitan Life Insurance Com- 
pany. From an order denying defendant’s motion to dismiss the complaint on 
the ground that it does not state facts sufficient to constitute a cause of action, 
defendant appeals. Reversed, and motion granted. 

Argued before Dow.iinc, P. J., and MErRELL, McAvoy, Martin, and JAMES 
O’Mautey, JJ. 

Edward M. Grout and Paul Grout, both of New York City, (Charles B. La 
Voe, of New York City, of counsel), for appellant. 

William Lyman, of New York City, for respondent. 

McAvoy, J. The defendant’s motion to dismiss the complaint in this action 
was denied. The complaint alleges that the defendant insurance company issued 
a policy of insurance for $2,500 on the life of one Emil Strianese, plaintiff’s bro- 
ther, in which it was agreed to pay that sum to the ‘beneficiary named in the 
policy on the death of the insured. The policy granted the insured the right 
to change the beneficiary. 


The insured expressed a wish to change the beneficiary so as to substitute 
the plaintiff in place of those who were named in the policy, and the complaint 
alleges that, in accordance with the terms in the said contract, the decedent duly 
executed in proper form a change of the beneficiary. 

On December 20, 1925, the insured died. Proofs of death were filed with 
defendant. The change of beneficiary was executed by the insured on December 
19, 1925, which occurred on a Saturday while the office of the defendant was 
closed. He died on the following day, Sunday, and on Monday the said change 
of beneficiary was presented at the defendant’s home office and a demand made 
that the plaintiff’s name be inserted in the policy as the new beneficiary and the 
amount of the policy be paid to him. This was refused. Plaintiff then alleges 
that he has no remedy at law, and judgment is demanded that defendant be 
compelled to insert plaintiff's name in the policy as beneficiary and that it be 
required to pay him the amount due. 

The policy provides for the payment of its amount to certain nephews and 
a niece named therein. 

The right to change the policy reads as follows: 


_. “The insured may (while the policy is in force) designate a new beneficiary, 
with or without reserving the right of change thereafter, by filing written notice 
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thereof at the home office of the company, accompanied by the policy for suitable 
indorsement. Such change shall take effect upon the indorsement of the same 
on the policy by the company, and not before.” 

It is obvious that this request to change the beneficiary was not made at 
the time nor in the manner provided for in the policy. The insured must make 
it while the policy is in force, and it must be accomplished by filing written notice 
thereof at the home office of the company. The change takes effect only upon 
the indorsement of the same on the policy by the company and not before. 

In the recent case of Schoenhelz v. New York Life Ins. Co., 234 N. Y. 24, 
136 N. E. 227, the ruling in an instance similar to the present cause runs against 
plaintiff's contention. In that case, while there was no formal assignment of the 
policy or request for a change of beneficiary in writing made by the decedent, 
the insured died and assigned the policy to plaintiff by delivering the same to her. 
That policy provided that it could only be assigned by filing a written assign- 
ment with the company and the method of changing the beneficiary was prescribed 
in the same manner as set out in the policy now here. The court there held that 
the defendant insurance company undoubtedly has a right in its own behalf and 
independent of the rights of the original beneficiary to insist that the provisions 
of its policy for a change in beneficiary shall be complied with, and that it shall 
not be liable to one who is in fact a stranger through failure to comply with 
such provisions, and it said: 

“While the rights of a beneficiary become vested upon the death of the 
insured without change, * * * they are entirely contingent, uncertain, and revoca- 
ble during the life of the insured.” 

This was but a reiteration of the doctrine of the Fink v. Fink Case, 171 N. Y. 
616, 623, 64 N. E. 506, 508, which also ruled: 

“But the contract protects the beneficiary named in the certificate until the 
requirements imposed for the execution of the power to change the beneficiary 
have been fully complied with.” 

[1] The rights of the beneficiary under these decisions therefore become fixed 
on the death of the insured, and neither the insurance company nor the court 
can divest the beneficiary of his rights by any act done after the death of the 
insured. : 

[2] The complaint alleges the delivery to the defendant of the insured’s 
request to change the beneficiary on the day after his death, and at a time when 
the policy was no longer in force, but had become a liquidated demand in favor 
of the beneficiary named in the policy. It appears on the complaint’s face itself 
that the insured had not substantially complied with the provisions of the policy 
requisite to change the beneficiary nor done all in his power to do so, and therefore 
the vested rights of the original beneficiary cannot be now impaired. 

The order should therefore be reversed, with $10 costs and disbursements, 
and the motion granted, with $10 costs. 

Order filed. All concur. 


KRAUZA et ux. v. GOLDEN SEAL ASSUR. SOC. 
Supreme Court, Appellate Division, Fourth Department. June 28, 1927. 
223 New York Supplement 143. 

1. INSURANCE—BENEFIT CERTIFICATE HELD INCONTESTABLE, 
EXCEPT FOR FRAUD OR MATERIAL MISSTATEMENTS, IN 
ACTION COMMENCED MORE THAN 2 YEARS AFTER ISSUANCE 
OF CERTIFICATE. 

Under fraternal benefit certificate, providing that “this certificate is incontesta- 
ble after the expiration of two years from the date thereof, except in cases of 
fraud or misstatement as to a material fact,” certificate was incontestable, except 
for fraud or misstatement of material fact, in action on certificate commenced 
more than 2 years after its issuance, though insured died 18 months after its 
issuance. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

2. INSURANCE—APPLICANT’S STATEMENT THAT HE HAD NEVER 
CONSULTED PHYSICIAN HELD NOT MATERIAL MISSTATEMENT 
AS MATTER OF LAW, IN ABSENCE OF EVIDENCE AS TO CAUSE 
OF SUCH TREATMENT. 
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In action on fraternal benefit certificate, in application for which insured 
had stated that he had never consulted a physician, testimony of physicians that 
they had respectively treated insured 14 and 2 months before application for certi- 
ficate held not to establish insured’s misrepresentation of material facts as a 
matter of law, within provision making certificate incontestable after 2 years, 
except for fraud or misstatement of material fact, in absence of evidence as to 
nature of illness or condition for which insured was treated, 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

3. INSURANCE—MISREPRESENTATION IN INSURANCE APPLICA- 
TION IS MATERIAL ONLY IF CONSULTATION WITH PHYSICIAN 
WAS FOR CONDITION LEAVING PERMANENT WEAKNESS, OR 
INDICATING PREDISPOSITION TO SEROUS MALADY. 

Under fraternal benefit certificate, provision making certificate incontestable 
after 2 years from date thereof, except for fraud or misstatement as to material 
fact, misrepresentation in application that applicant had never ‘consulted physician 
would be material as matter of law, so as to constitute defense to action on 
certificate, only if consultation was for physical condition leaving some permanent 
weakness, or indicating a predisposition to a serious malady, and if the consultation 
was for a temporary functional disorder, without pérmanent effect, it might not 
be a material fact. 

(For other cases, see Insurance, Dec. Dig. § 723[6].) 

4. INSURANCE—INSURED’S STATEMENTS AS TO CONSULTATIONS 
WITH PHYSICIANS HELD REPRESENTATIONS, AND NOT WAR- 
RANTIES, AND MATERIALITY MUST BE PROVED. 

Under provision of fraternal benefit certificate making certificate incontestable 
after 2 years, except for fraud or misstatement as to a material fact, applicant’s 
statements in application for insurance as to consultations with physicians were 
representations, and not warranties, and materiality thereof was a matter to be 
proved by insurer, with other elements of the defense, 

(For other cases, see Insurance, Dec. Dig. § 265, 646[3].) 

Appeal from Supreme Court, Erie County. 

Action by Paul Krauza and wife against the Golden Seal Assurance Society. 
From a judgment for plaintiffs for $1,147.76 damages and costs, and from an 
order denying defendant’s motion for a new trial, defendant appeals. Affirmed. 

Argued before Hupss, P. J., and Criarx, Stars, Croucn, and Taytor, JJ. 

John H. Clogston, of Buffalo, fpr appellant. ‘ 

Thomas R. Wheeler, of Buffalo, for respondents. 


Sears, J. Bernard Krauza, at the time of his death, was a ‘member of the 
defendant society, a fraternal benefit society. Upon joining the society he received 
a certificate by the terms of which, in consideration of an annual payment, the 
defendant promised upon the death of Bernard Krauza to pay the sum of $1,000 
to the plaintiffs, his parents. Bernard Krauza died 18 months after the certificate 
was issued. The cause of his death was acute pneumonic phthisis, popularly called 
galloping consumption. The remote cause was pulmonary tuberculosis. 

[1] The plaintiffs in this action seek to recover the sum which the defendant 
undertook to pay to them under the terms of the benefit certificate. The certifi- 
cate contained the following clause: 

“This certificate is incontestable after the expiration of two years from the 
date thereoi, except in cases of fraud or misstatement as to a material fact.” 

This action was begun more than two years after the date of the issuance 
of the certificate. The certificate was therefore incontestable, except as to fraud 
or misstatement as to a material fact. Mutual Life Ins. Co. v. Hurni Packing Co., 
263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Piasecki v. Mutual 
Life Ins. Co., 243 N. Y. 637, 154 N. E. 637. 

[2] The defense is based upon a claim that Bernard Krauza, in his applica- 
tion for the certificate, made misrepresentation as to a material fact. The applic- 
ant then answered certain questions as follows: 

“Q. When did you last consult a physician, and for what? A. Never. 3 

“Q. Give name and address of the physician who attended you. A. None. 

To establish the falsity of these answers, the defendant called two physicians 
as witnesses, one of whom testified that a man, who gave the name of Bernard 
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Krauza and the address where Bernard Krauza~ resided, called on him profes- 
sionally twice in the month previous to the date on which the membership certifi- 
cate was applied for; that the witness took a sample of the sputum and advised 
and treated such caller. The other physician testified that he rendered medical 
attention to employees in a certain mercantile and manufacturing establishment 
where deceased was employed, and that a man whose name he understood to be 
Frank Krauza (by which name Bernard Krauza was also known), and who was 
also employed by this same mercantile and manufacturing establishment, and 
inonths before the membership certificate was applied for and the witness 
whose address was the same as the applicant’s, came to him professionally 14 
months before the membership certificate was applied for, and ‘this witness 
removed a sliver from his left thigh at that time, and that again within 2 months 
previous to the application for the membership certificate the same man came 
to him professionally, told him of some complaint, and received from him some 
medicine. There is evidence that the acute condition which caused the member’s 
death did not exist more than 3 months before his death. No proof is given as 
to the date of the onset of. pulmonary tuberculosis, but the defendant’s examiner 
at the time the application was made found no evidence of tuberculosis. 

[3] The applicant’s consultation with a physician would be material as matter 
of law only if the consultation were for a physical condition which left some 
permanent weakness or indicated a predisposition to serious malady. If the 
consultation were for a temporary functional disorder, without permanent effect, 
it might not be a material fact, and might not reasonably be thought, by an 
applicant to whom such a question is put as was answered by the applicant here, 
to have been within the intent of the question. Valentini v. Metropolitan Life Ins. 
Co., 106 App. Div. 487, 94 N. Y. S. 758; Cushman v. United States Life Ins. Co., 
70 N. Y. 72; Genung v. Metropolitan Life Ins. Co., 60 App. Div. 424, 69 N. Y. S. 
1041; Eastern Dist. Piece Dye Works v. Travelers’ Insurance Co., 234 N. Y. 441, 
138 N. E. 401, 26 A. L. R. 1505. If the consultation was in respect to a condition 
other than mentioned, a misstatement -lenying such consultation would be material 
and constitute a sufficient defense to an action upon the certificate. Saad v. New 
York Life Ins. Co., 201 App. Div. 544, 194 N. Y. S. 445, aff’d 235 N. Y. 550, 139 
N. E. 730; Gretsinger v. Metropolitan Life Ins. Co., 206 App. Div. 766, 200 N. 
YoOS Ses. 

[4]. In Garrett v. Supreme Tribe of Ben Hur (219 App. Div. 413, 219 N. Y. 
S. 345) which is relied upon by the appellant, we were dealing with a warranty, 
while here the statement, because of the clause quoted above, was a representation, 
and materiality was a matter to be proved by the defendant, with the other ele- 
ments of the defense. ‘There is nothing in the record to indicate what the illness 
or abnormality was for which Bernard Krauza consulted the two physicians who 
were called as witnesses, in the 2 months previous to making the application. We 
cannot say, therefore. that the defendant established its defense of misrepresenta- 
tion as to a material fact as matter of law. 

The judgment and order should therefore be affirmed, with costs. All concur. 


CONSERVATIVE LIFE INS. CO. v. CONDOS 
Court of Appeals of Ohio, Summit County, March 8, 1927. 
157 Northeastern Reporter 306. 


INSURANCE—INSURER, ACCEPTING NOTE OF INSURED AND WIFE 
FOR FIRST YEAR’S PREMIUM, HELD NOT RELIEVED OF LIABIL- 
ITY BY INSURED’S DEATH BEFORE PAYING NOTE. 


The arrangement between a life insurance company and its local agent was 
that policies which were to become’ effective upon delivery were sent by the 
company to the agent for delivery, the agent to collect the first year’s premium, 
retain 75 per ¢ent. thereof for himself, and remit balance to the company. Such 
a policy was so sent and the company charged the agent with the company’s 
share of the premium. The’ agent delivered the policy and accepted for the pre- 
mium a note payable to himself and signed by the insured and his wife, but no 
part of said note was éver paid, and after it was past due the insured died. There 
was no provision in the note or the policy for a forfeiture of the same for failure 
to pay the premium or a note given therefor. 
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Held; Said insurance company is not relieved from liability on said policy 
on the ground that the first year’s premium was not paid. 
(For other cases, see Insurance, Dec. Dig. § 349[3].) 


Suit by Angeline Condos against the Conservative Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Modified and affirmed.— 
[By Editorial Staff.] 

Mottinger & Evans, of Akron, for plaintiff in error. 

Waters, Andress, Southworth, Wise & Maxon, and Paul C. Weick, all of 
Akron, for defendant in error. 

WasuBurn, P. J. The record in this error proceeding discloses that the 
Conservative Life Insurance Company, of Wheeling, W. Va., was represented 
in Akron by an agent by the name of G. W. Hall; that said agent solicited 
Stephen Condos and obtained from him an application for a policy of insurance 
by agreeing to take the note of Condos and his wife who was the beneficiary, 
for the first year’s premium, payable 60 days after date. 

The policy was issued and delivered and Condos and his wife executed and 
delivered a cognovit note for said premium, payable in 60 days, with interest 
at 7 per cent., said note being payable to “the order of G. W. Hall,” which note 
contained no reference whatever to said insurance transaction. 

3y the arrangement between the company and its agent 75 per cent. of the 
premium belonged to the agent, and the agent was the owner of the note and 
was responsible to the company for its one-fourth share of said premium. 

The company sent the agent a statement for its share of the premium and 
the agent replied that he was unable to collect the note; thereupon, after said 
note was past due, by arrangement between the agent and the company the 
note was indorsed by the agent and delivered to the company and the agent 
was relieved of liability for the company’s share of said premium. 

The company then wrote Condos, demanding payment of the note, but, 
Condos having moved, said letter was returned to the company; whereupon the 
company attempted to give Condos notice that the policy was canceled by send- 
ing to him a registered letter, addressed as was the former letter, but said notice 
did not reach Condos and was returned to the company. 

About two and a half months later, Condos died, never having paid any 
part of said note. Proper proofs of death were furnished, and, the company 
refusing to pay, this suit was brought to collect upon the policy. 

As a defense to such suit, the company in its answer alleged “that said 
promissory note executed and delivered in payment of said premium, as herein- 
before set forth, was not. paid by said Stephen Condos or Angeline Condos, 
plaintiff herein, or by any other person for their account,” and that thereafter 
said company “canceled upon its books said policy of insurance” and sent notice 
thereof to said Condos. As hereinbefore stated, that notice was not received 
by Condos and the registered letter containing same was returned to the company. 

There is no provision in the policy authorizing the sending of notice of for- 
feiture or cancellation through the mails; and there was nothing in the note or 
in the policy providing for a forfeiture of the policy for failure to pay said note. 

At the close of all of the evidence, the trial court, upon motion of plaintiff, 
directed a verdict in favor of plaintiff for the amount of said policy. 

There being no conflict in the evidence, the trial court was right in deter- 
mining, as a matter of law, that, so far as the liability of the company was con- 
cerned, the premium on said policy had been paid. 

The company held the agent responsible for its small share of the premium, 
and he became the debtor of the company therefor, and he could therefore accept 
cash, or a note, or a horse, in payment of the premium, and in this case the agent 
did accept a note signed by the insured and a third party, and when that was 
done, and the policy was delivered, the contract between Condos and the com- 
pany was complete, and the subsequent efforts of the company, to cancel the 
policy were of no avail—not merely because there was no provision in the policy 
for such a forfeiture, and no notice given of forfeiture, but because the note 
of the insured, signed also by a third party, having been accepted in payment 
of the premium, as admitted in the answer, and the agent having thereby become 
the creditor of the insured and responsible to the company for its share of the 
premium, there was no ground for a forfeiture. 

Where, as soon as a life insurance policy was issued, the company had 
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charged up its agent with the part of the premium due it, the debt to the com- 
pany was transferred to the agent, and it could not claim that because of plain- 
tiff’s alleged failure to pay the premium within the required time the policy be- 
comes void. Perea v. State Life Ins. Co., 15 N. M. 399, 110 P. 559. 

“Upon the question of law whether or not the taking of a note constitutes 
a payment, it is well settled by the weight of authority that an agent of a life 
company, who is intrusted with the business of closing the contract by deliver- 
ing the policy, has an implied authority:to determine how the premium then due 
shall be paid, whether in cash, or, as is sometimes done, by giving credit, in 
which case the agent becomes the creditor of the insured, and the debtor of the 
insurer. In that event, though the agent should subsequently default, and the 
premium should never reach the company, the policy would still be binding.” Mu- 
tual Life Ins. Co. v. Logan (C. C. A.) 87 F. 637. 

See, also, Miller v. Life Ins. Co., 79 U. S. (12 Wall.) 285, 20 L. Ed. 398; 
Griffith v. New York Life Ins. Co., 101 Cal. 627, 36 P. 113, 40 Am. St. Rep. 96; 
Devine v. Federal Life Ins. Co., 250 Ill. 203, 95 N. E. 174; Goddard v. North- 
western Mutual Fire Ass’n, 85 Wash. 585, 148 P. 893; Fidelity & Casualty Co. v. 
Willey (C. C. A.) 80 F. 497; Lebanon Mutual Ins. Co. v. Hoover, 113 Pa. 591, 8 
A. 163, 57 Am. Rep. 511. ‘ 

There was, however, a mistake in the amount of the judgment which was 
rendered by the trial court. 

The policy provides that any indebtedness to the company for unpaid pre- 
miums will be deducted from any benefit under the policy. Such indebtedness 
was the full amount of the first year’s premium, to wit, $31.47, and interest. As 
this is an error in calculation merely, it may be corrected by this court. 

The judgment is modified by reducing it to $986.40, as of the date when 
rendered, and, as so modified, the judgment is affirmed. 

Judgment modified and affirmed. 

Funk and Pardee, JJ., concur. 


SCALES v. JEFFERSON STANDARD LIFE INS. CO. 
Supreme Court of Tennessee. June 11, 1927. 
Rehearing Denied June 25, 1927. 
295 Southwestern Reporter 58. 
INSURANCE—INCONTESTABLE CLAUSE OF LIFE POLICY HELD IN- 
APPLICABLE AND SUICIDE CLAUSE APPLICABLE, WHERE IN- 
SURED COMMITTED SUICIDE WITHIN PERIOD STIPULATED BY 
LATTER CLAUSE. 
(For other cases, see Insurance, Dec. Dig. § 445[3],) 


Where life policy provided for payment of $5,000 at insured’s death, unless 
from suicide within two years, in which event amount of premiums would be 
refunded, incontestable clause was inapplicable to claim for death by suicide 
within two years, though action was not brought until after expiration of con- 
testable period. 

Appeal from Chancery Court, Davidson County; John R. Aust, Chancellor. 

Action by Noah E. Scales against the Jefferson Standard Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Affirmed. 

Hughes & Felts, of Nashville, for Scales. 

Thos. G. Watkins, of Nashville, for Insurance Co. 

Cuamsiiss, J. On July 26, 1924, the insurance company issued its $5,000 
policy on the life of Noah Remmel Scales for an annual premium of $55.75, con- 
taining the following “general provisions”: 

“(a) After this policy shall have been in force for two whole years from the date 
hereof it shall be incontestable for any cause except for nonpayment of premium. 
(b) In case of self-destruction committed, whether sane or insane, within two 
vears from the date hereof, the extent of recovery hereunder shall be the pre- 
miums paid.” 

It appears from the stipulation filed herein that the insured committed sui- 
cide on or about July 15, 1925, and that in August following tender was made 
by the insurance company to the beneficiary of the premiums paid, to wit, 
$55.75, which was rejected, and that this tender was continued and made into 
court upon the filing of this suit by the beneficiary, father of the insured. The 
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suit was brought July 27, 1926, one day after the expiration of two years from 
the date of the policy, and a year and twelve days after the death of the insured. 


The insistence of the claimant is, in substance, that, no affirmative action 
having been taken by the insurance company within two years from the date 
of the policy to contest and avoid it, provision (a), above quoted, applies sc as 
to make the liability of the insurance absolute, not to the extent of the pre- 
miums paid only, but for the $5,000 named therein, together with the statutory penalty. 


The defense, as finally framed, is that the provision relied on, commonly 
known as the incontestable clause, has no application to a case of self-destruction 
within two years—within one year in the instant case—but in such a situation 
the extent of the liability under the contract of insurance is as provided in (b), 


above set out, namely, “the extent of the recovery hereunder shall be the pre- 
miums paid.” 


The chancellor dismissed the bill, and in a clear and forceful opinion sus- 
tained the position of the insurance company, and has granted this appeal. 


Upon both principle and authority, we think it clear that under this contract 
the incontestable clause is without application, but that the rights of the bene- 
ficiary are fixed by the suicide clause. 

In neither Humpston v. State Mutual Life Assurance Co., 148 Tenn. 439, 256 
S. W. 438, 31 A. L. R. 78, nor Thistle v. Ins. Co., 149 Tenn. 667, 261 S. W. 667, 
relied on for appellant, was the question here presented involved. Neither were 
cases of suicides, occurring either within or after two years, which difference we 
regard as immaterial as affecting the application of the incontestable clause, 
although the defense of suicide, if occurring after two years, is cut off under 
the terms of the policy, not by the general incontestable clause (a), but by the 
suicide clause (b) itself. 

In those cases the application generally of the incontestable clause was as- 
sumed; the discussions and decisions being confined to the form in which and 
time when rights under it must be asserted. 

However, it is perhaps unnecessary to go beyond expressions contained in 
the opinions in these cases, and authorities therein quoted from and approved, 
to illustrate conclusively the essential distinction on which the decree of the 
chancellor rests. Running through both of these opinions, in stating the purpose 
and effect of incontestable clauses, are expressions emphasizing that this limita- 
tion on contests has reference to matters going to the validity of the contract; 
as affected particularly by the representations made in its procurement. 

In the Humpston Case, supra, Mr. Justice Hall said: 

“It was held by this court in Clement v. Insurance Co., 101 Tenn. 22, 46 S. W. 
S61, 42 L. R. A. 247, 70 Am. St. Rep. 650, that incontestable clauses inserted in 
insurance policies similar to the one in question are responsible and valid, and 
that the practical and intended effect of such a clause is to create a short statute 
of limitation in favor of the insured, within which limited period, the insurer 
must, if ever, test the validity of the policy. The court in that case said: 

“It has been well said: “The effect of the provision is to prevent the in- 
surer from interposing as a defense the falsity of the representations of the 
insured, which is a fraud. But it does not prevent abandonment, rescission, and 
cancellation of the contract for such fraud, provided the action for that purpose 
is brought within a year.” It is virtually saying to the insured that “I will take 
one year in which to ascertain whether your representations are false or not, 
and whether you have been guilty of any fraud in obtaining the contract, and if 
within that period I cannot or do not detect such falsity and fraud, I will obligate 
myself to make no further inquiry into these matters, and to make no defense 
on account of them.”’” 

In answer to a petition to rehear, the concluding paragraph above is again 
quoted. Emphasis is thus put on the meaning and purpose of the provision—that 
is the limited period is given within which the insurer must “ascertain whether your 
representations are false, and whether you have been guilty of any fraud in obtaining 
the contract” (italics ours)—not a period within which the insurer may ascertain 
whether or not the insured will exercise an election as to the manner of his 
death. How would it be possible to fix the running of a limitation period allowed 


for investigation, except until and upon the happening of the matters to be made 
the subject of the investigation? 
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And so Mr. Justice McKinney, in the Thistle Case, supra, speaking of the 
statutory incontestable clause, says: 

“The purpose of the above statute was to prevent the issuing of a life policy 
that could be contested after two years. In other words, the Legislature enter- 
tained the view that two years was a reasonable time for the insurer to ascer- 
tain whether the policy had been obtained by fraud or for other reason justifying 
a contest as to its validity.” 

How could the “purpose” thus defined possibly have application to a “reason 
justifying a contest” until the arising of the reason? 

The incontestable clause considered in Clement v. Ins. Co., 101 Tenn. 22, 46 
S. W. 561, 42 L. R. A. 247, 70 Am. St. Rep. 650, while not identical with that now 
before us, was, in substance, the same. On page 27 of the opinion (46 S. W. 
562) this court said: 

“The provision in-this case is very broad in its terms. There is only one condition 
upon which the validity of the policy can be questioned, after the lapse of a year, 
and that is the nonpayment of premiums. The meaning of the provision is that, if 
the premiums are paid, the liability shall be absolute under the policy, and that no 
question shall be made of its original validity.” 

Again, at page 28 (46 S. W. 562), it is said: 

“The practical and intended effect of the stipulation is to create a short statute 
ef limitation in favor of the insured, within which limited period, the insurer must, 
if ever, test the walidity of the policy. * * * The effect of this agreement not to 
contest is to put the company in the attitude of being unable to set up any fraud or 
false swearing in obtaining the policy, or any other defense to it, save the one 
excepted, so far as its original validity is concerned.” 

On page 38 (46 S. W. 565) the same opinion proceeds. 

“Tt is argued, however, that the clause agreeing not to contest must have the 
effect to preclude any inquiry into the transfer and also the right of the transferee 
to take under the policy. We are of opinion, however, that the clause does not go 
to this extent and cannot have this effect. Jt is intended to cut off inquiry into the 
iruth of the statements made by the assured in the application, and other matters 
going to the original validity of, the policy, but not to any subsequent disposition of 
the policy, and the company expressly disclaims any responsibility for the vali- 
dity of any assignment.” 

In Childress v. Fraternal Union of America, 113 Tenn. 252, at page 255, 82 
S. W. 832, 833 (3 Ann. Cas. 236), it is said: 

“The incontestable clause in the policy is, in substance, that the validity of the 
policy will not be questioned after the expiration of two years, except upon the 
ground of false answers made in the application as to age, occupation, and the 
use of alcholic stimulants. Upon these grounds it may be questioned at any 
time.” 

And, again, at page 255 (82 S. W. 833), the court said: 

“But the suicide clause is not one which enters into the original validity of the 
contract, but one which defeats the right of recovery after the full existence 
of the contract is established. 

“The incontestable clause has no reference to the suicide clause, and the latter is 
in no wise affected by the former. 

“If the insured commit suicide after the expiration of two years from the date 
of the policy, the effect is the same as if it occurred within two years.” 

The italics in the foregoing quotations are ours, emphasizing thus the phrases 
particularly pertinent to the issue now before us, and it cannot be gainsaid that 
these expressions are much in point. On principle, the -holding in Childress v. 
Fraternal Union, supra, appears to control here. 

This view is sustained by authorities relied on for appellee: Hall vy. Mutual 
Reserve Fund Life Association, 19 Pa. Super. Ct. 31; Starck v. Union Central 
Life Insurance Co., 134 Pa. 45, 19 A. 703, 7 L. R. A. 576, 19 Am. St. Rep. 674: 
North American Union v. Trenner, 138 Ill. App. 586; Travelers’ Insurance Co. y. 
McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308; Mutual Life Insurance Co. 
v. Kelly, 114 F. 268, 52 C. C. A. 154; Steam v. Occidental Life Insurance Co. 
24 N. M. 346, 171 P. 786; Hearin v. Standard Life Insurance Co. (D, C.) 8 F.(2d) 
202; Mack v. Connecticut General Life Insurance Co. of Hartford (C. C. A.) 12 
F.(2d) 416, affirmed 271 U. S. 687, 46 S. Ct. 638, 70 L. Ed. 1152; Howard et al. v. 
Missouri State Life Insurance Co. (Tex. Civ. App.) 289 S. W. 114. 
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_ The rule enforced in the Humpston and Thistle Cases, supra, requiring af- 
firmative action within the contestable period, cannot be extended to cases like 
the one before us, where the contract of insurance is not sought to be invalidated, 
but where the effort is rather to enforce it according to its express terms. The 
distinction is well drawn in the following quotation from the opinion of the 
United States Circuit Court of Appeals in Mack v. Conn. General Life Ins. Co., 
12 F.(2d) 416; 

“The contract provision expressly excluding the assumption of the risk of suicide 
for two years is entirely distinct from the incontestable clause, is consistent with it, 
and the one in no way contradicts the other. There is a distinction between facts 
which would warrant a rescission of the contract and a risk not covered by the 
contract. The incontestable clause relates to the former. The suicide clause 
relates to the latter. Hearin v. Standard Life Insurance Company (D. C.) 8 
F.(2d) 202. 

“A contest made within two years is not to be confused with a defense of death 
by suicide committed within two years. * * * The contest by suit or answer must be 
instituted within two years from the issuance of the policy. Missouri State Life 
Insurance Co. v. Cranford, 161 Ark. 602, 257 S. W. 66, 31 A. L. R. 93. But in the 
suicide clause the two-year period is a period of exclusion of risk on account of 
suicide, That clause does not undertake to limit the time within which the defense 
of nr may be made, nor does the statute of Illinois, above quoted, undertake 
to do so.” 

Jackson vy. Loyal Benefit Ass’n, 140 Tenn. 495, 205 S. W. 318, and certain 
other cases relied on for appellant, in which the policies contained no provision 
as to the effect of suicide, are without application to the instant case; nor are 
those cases controlling wherein an incontestability clause was incorporated in the 
contract in terms, or applied by statute, and which contained a suicide clause 
without express time limitation, in some of which the courts appear to have held 
the limitation in the incontestability clause to apply. See Mareck v. Mutual 
Reserve Life Ass’n, 62 Minn. 39, 64 N. W. 68, 54 Am. St. Rep. 613, Simpson v. 
Virginia Life Ins. Co., 115 N. C. 393, 20 S. E. 517, and Mutual Protective League 
v. McKee, 122 Ill. App. 376. Nor is the case of Silliman v. Ins. Co., 131 Tenn. 
314, 174 S. W. 1131, L. R. A. 1915F, 707, authority for the position of appellant, 
but rather otherwise, the principle of providing against liability in case of suicide, 
for a limited period, being expressly approved. Recovery was decreed because 
the court found that the suicide took place after one year from the date found 
by the court to be, in effect, the date of the contract. 

Northwestern Mutual L. Ins. Co. v. Johnson, 254 U. S. 96, 41 S. Ct. 47, 65 
L. Ed. 155, is not in point. Johnson committed suicide more than two years 
after the date of the policy, and, construing the particular language of its pro- 
visions, differing materially from that now before us, the court held the policy 
incontestable, after the two-year period, finding that to have been the intention 
of the parties. 

‘The limitation upon the right of the insurer to contest its liability to the in- 
sured, enforced in the Humpston and Thistle Cases, supra, has application to a 
contest involving a repudiation and release from the contract, not a contest in- 
volving only the amount or extent of the obligation arising under it. In the one 
case, affirmative action by the insurer is required, and within a limited period; 
in the other, the action is defensive only. 

The policy before us was a contract to pay $5,000 on the death of the in- 
sured, unless from suicide within two years, and in that event the amount of 
the premiums only. A reliance upon the terms of this contract does not contest 
its validity, but assumes it. The amount of the recovery has been correctly ad- 


judged by the chancellor to be the sum of the premiums paid. The decree is 
affirmed. a 


COPPARD v. BANKERS’ LIFE CO. (No. 7748.) 
Court of Civil Appeals of Texas. San Antonio, April 6, 1927. 
Rehearing Denied May 4, 1927. 

294 Southwestern Reporter 237. 

2. INSURANCE—WRITTEN INSTRUMENT, EVIDENCING LOAN TO IN- 
SURED BY INSURER, NEED NOT BE RECORDED AS CHATTEL 
MORTGAGE (REV. ST. 1925, ART. 5490). 

Written instrument, evidencing loan from insurance company on life insur- 
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ance policy to insured, need not be recorded as chattel mortgage under Rev. St., 
1925 art. 5490. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


Appeal from Bexar County Court; McCollum Burnett, Judge. 

Suit by M. Coppard, trustee in bankruptcy for the estate of Malcolm C. 
Warner, against the Bankers’ Life Company. From the judgment, plaintiff ap- 
peals. Affirmed. 

Jas. D. Crenshaw, of San Antonio, for appellant. 

S. C. Eldridge, of San Antonio, and W. S. Ayres and R. B. Alberson, both 
of Des Molnes, Iowa, for appellee. 

Fry, C. J. This is a suit for $310.34, instituted by appellant, trustee in bank- 
ruptcy for the estate of Malcolm C. Warner, whose petition in bankruptcy was 
filed in the federal District Court on August 11, 1925. The suit was brought 
against appellee to recover the cash surrender value of a certain policy of in- 
surance for $2,000 on the life of Malcolm C. Warner. Appellee claimed to have 
made a loan to Warner on June 10, 1925, of $306, in accordance with the terms 
of the policy, which Warner had agreed to repay with 6 per cent. interest to 
appellee, and deposited the assigned policy with appellee as security for the 
Ican. Appellee claimed all of the surrender value of the policy on the debt 
except $1.22, which was tendered to appellant. The cause was tried by the court, 


and judgment rendered that appellant recover for $1.22 and that appellee recover 
all costs. 


There are findings of fact by the county judge as well as an agreement as 
to the facts proved. It appears from both that Coppard was the duly appointed 
trustee in bankruptcy for the estate of Malcolm C. Warner, who was adjudged 
a bankrupt on August 11, 1925, and attached his life policy in Bankers’ Life 
Company to his schedule of assets. The date of the policy was August 17, 1921, 
and was in full force when the petition in bankruptcy was filed and is still in 
effect. On August 11, 1925, the surrender value of the policy was $310.34, which 
Warner has failed and refused to pay to Coppard, trustee, claiming that he 
should pay the same to appellee to repay a loan, except the sum of $1.22, which 
appellee tendered to appellant. On June 10, 1925, Warner borrowed from ap- 
pellee the sum of $306, and gave a written instrument to evidence the same, and 
the policy was, according to the instrument, deposited with it to secure the 
same. However, the policy was left in the hands of Warner, and the instru- 
ment was riot recorded in the county clerk’s office of Bexar county. 

[1] At the time that the petition in bankruptcy was filed, the insurance com- 
pany owed only $1.22 to Warner, because he had obtained all of the surrender 
value of the policy except that sum. The creditor would have no greater claim 
against the insurance company than Warner had. The surrender value of the 
policy had been exhausted by a loan to Warner, with the exception of the small 
amount mentioned, and nothing more could be demanded by the trustee in bank- 
ruptcy. As said in Joyce on Insurance, § 2341, p. 4000: 

‘ “If the policy has no such cash surrender value or if such surrender value 
is exhausted by a loan by the assignee, it does not pass as general property to 
the trustee, but remains the bankrupt’s property.” 

Again, in the same section it is said: 


“Again, it is decided that under said act (Bankruptcy Act [U. S. Comp. St. §§ 
9585-9656]) the only right of a trustee in bankruptcy to the bankrupt’s life in- 
surance relates to those policies that have a cash surrender value payable to the 
bankrupt, his estate or personal representative, and the amount of said cash 
surrender value on the date of filing the petition in bankruptcy constitutes the 
measure of such right; otherwise and in all other respects said policies of life 
insurance, and the avails thereof are not property to which such trustee has any 
claim, but they remain the property of the bankrupt without any limitation.” 

The cash value of the policy to Warner at the time he filed his petition in 


bankruptcy was $1.22; the balance of the cash surrender value having been paid 
to him months before. The beneficiary in the policy was Warner’s wife. 

In the case of Burlingham vy. Crouse, 228 U. S. 459, 33 S. Ct. 564, 57 L. Ed. 
920, 46 L. R. A. (N. S.) 148, the policy had been transferred to the insurance 
company to secure a loan, and the Supreme Court of the United States said: 

“It appears that the policies had a cash surrender value, which at the time 
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when the trustees qualified was $15,370, or the amount of the loan of the Equit- 
able Society upon the policies. It is therefore apparent that on the day when 
the petition was filed, as well as the day of the adjudication in bankruptcy, the 
cash surrender value would not have exceeded the loan and lien of the society 
upon the policies. The Circuit Court of Appeals for the Second Circuit held 
that, under the circumstances, the policies did not pass to the trustees as assets, 
and therefore the action which had been begun to set aside the transfer to 
Crouse, as a preference within the Bankruptcy Act, could not be maintained.” 

The Supreme Court sustained the judgment of the lower court and held 
that the surrender value of the policy did not belong to the trustee. That case 
is directly in point in this. See, also, Everett v. Judson, 228 U. S. 474, 33 S. Ct. 
568, 57 L. Ed. 927, 46 L. R. A. (N. S.) 154. 

[2, 3] We do not think that the instrument in writing, given by Warner 
to the insurance company, is included among the instruments intended to be 
recorded as a chattel mortgage by the terms of the statute (article 5490, Rev. 
Stats. 1925, old number, article 5655). Creditors had no interest in the surrender 
value of the policy until the petition for bankruptcy was filed. It was a matter 
concerning Warner and the insurance company and not creditors. 

The judgment is affirmed. 


GIBSON v. NATIONAL LIFE & ACCIDENT INS. CO. (No. 9945.) 
Court of Civil Appeals of Texas. Dallas. April 16, 1927. 
Rehearing Denied May 14, 1927. 

294 Southwestern Reporter 923. 

1. INSURANCE—INSURED CAN TAKE OUT INSURANCE PAYABLE TO 
WHOMSOEVER HE WILL, THOUGH BENEFICIARY HAS NO IN- 
SURABLE INTEREST IN HIS LIFE. 

Since insured has an insurable interest in his own life, he may take out in- 
surance payable to whomsoever he will, though the beneficiary has no insurable 
interest in his life. 

(For other cases, see Insurance, Dec. Dig. § 114.) 


2. INSURANCE—WHETHER INSURED, NOT HAVING ACCESS TO POLI- 
CIES, BY NOTICE TO INSURER’S AGENT, CHANGED BENEFICIARY 
FROM WIFE TO HIS MOTHER, HELD FOR JURY. 

Where right of insured to change beneficiaries of life and accident policies 
was absolute, whether notice by him to insurer’s agent that he desired his mother 
should get the money on, policies payable to insured’s wife as beneficiary was 
notice to insurer of change in beneficiary, where policies were in possession of 
nonresident beneficiary ‘named therein and inaccessible to insured, held, under 
evidence, for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) - 


Appeal from Dallas County Court; Payne L. Bush, Judge. 

Action by Hattie Gibson against the National Life & Accident Insurance 
Company. From a judgment for defendant, plaintiff appeals. Reversed and re- 
manded. 

White and Yarborough, of Dallas, for appellant. 

Read, Lowrance & Bates, of Dallas, for appellee. 

Looney, J. This suit was instituted by Hattie Gibson, mother of Grover 
Gibson, the insured, to recover on two policies in the aggregate sum of $320, 
issued by the National Life'& Accident Insurance Company of Nashville, Tenn., 
on the life of Grover, payable on his death to Airillar Gibson, designated in the 
application for the insurance as the wife of the insured. 

Plaintiff’s alleged grounds of recovery were: First, that Airillar was not 
the wife of Grover and had no insurable interest in his life, that plaintiff was 
the heir at law of the insured and entitled to the proceeds of the policies. Second, 
that before his death Grover changed the beneficiary, appointing plaintiff in lieu 
of Airillar, of which fact defendant had notice prior to the death of Grover and 
prior to any settlement made with Airillar, 

Defendant answered by a general denial, and specially pleaded that it had, 
in accordance with the terms of the policies, made full settlement with the bene- 
ficiary, and hence had fully discharged its obligation under the contracts. At 
the conclusion of the evidence, on motion of defendant, the court directed a 
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verdict in its favor, and, from the judgment rendered in accordance therewith, 
plaintiff appealed. 


The policies in question contained, among others, the following provision: 

“The production by this company of this policy and of a receipt for the sum 
insured signed by the beneficiary * * * shall be conclusive evidence that such 
sum has been paid and that all claims under this policy have been fully satisfied.” 

The evidence showed that the company had, in conformity to the above pro- 
vision, made settlement with Airillar Gibson, the person named as beneficiary. 

The centention of appellant that Airillar Gibson was not the wife of Grover 
and had no insurable interest in his life, and therefore was not entitled to collect 
the proceeds of the policies on his death is not in our opinion tenable. This is 
an immaterial issue as the case is presented for our consideration. 

[1] The law forbids, from considerations of public policy, any person to insure 
the life of another unless he has some interest in the life of such person; yet the 
courts uniformly hold that, as a person has an insurable interest in his own 
life, he may take out insurance payable to whomsoever he will, and in such 
case it is not necessary to the validity of the insurance contract that the bene- 
ficiary should have an insurable interest in the life of the insured. 

It follows from this doctrine that Grover Gibson could, as he did, take out 
policies payable to Airillar, and it was not necessary to their validity that Airillar 
was his wife or had an insurable interest in his life. 

[2] The company contracted to pay the proceeds of the policies on the death 
of Grover Gibson to the beneficiary named, and was not concerned as to the 
disposition the law might ultimately make of the fund on an adjudication of the 
rights of the conflicting claimants. 

If Airillar was not in fact the wife of Grover and had no insurable interest 
in his life, she will hold the proceeds of the policies as trustee for the benefit of 
those legally entitled to the same, but, unless restrained from paying the money 
to her by an appropriate proceeding instituted for that purpose, the company 
was justified in paying her the proceeds, and such settlement discharged its 
responsibility, unless, as is contended by appellant the insured had in fact changed 
the beneficiary and appointed her in lieu of Airillar. Pacific Mutual Life Ins. 
Co. v. Wallace, 79 Tex. 633, 637, 15 S. W. 478; Cheeves v. Anders, 87 Tex. 287, 
292, 28 S. W. 274, 47 Am. St. Rep. 107. 

The issue as to whether or not Grover changed the beneficiary from Airillar 
to his mother was a controverted one, but in our opinion the evidence was 
sufficient to require its submission to the jury. 

Two witnesses testified that during his last sickness Grover Gibson, the in- 
sured, told Mr. Pomerici, defendant’s collecting agent, in effect, that it was his 
desire that his mother, Hattie Gibson, should get the money on the policies when 
he died, and wanted her to have everything. The evidence is to the effect that 
the agent acquiesced in the suggestion, saying his mother would get the proceeds. 
The record also shows that Hattie Gibson paid all premiums due on these policies 
weekly to Mr. Pomerici and constantly spoke to him in regard to the matter; 
the agent assuring her that she would get the proceeds of the policies if she 
continued to pay the premiums. 

It was further shown that, after the death of insured and before defendant 
settled with Airillar, plaintiff, through her attorney, demanded of the defendant 
payment to her of the proceeds of the policies. 

The right of insured to change the beneficiary was absolute, and, when ex- 
ercised, had the force of a direction to the company which in law it could not 
disobey. 

The right of Airillar, the beneficiary in the policies, was inchoate, a mere 
expectancy, that rested altogether in the will of Grover Gibson, and such right 
as she had could not become vested until the death of Grover without tke 
beneficiary having been changed. 

The only interest the insurer had in the particular matter was to be informed 
and to know who was entitled to the proceeds of the policies, in order to avoid 
litigation with conflicting claimants. In the instant case, appellant sought to 
accomplish this result by the following provision contained in the policies: “The 
beneficiary hereunder may be changed by the insured by the consent of the 
Company indorsed hereon.” But, as held by our Supreme Court in Splawn v. 
Chew, 60 Tex. 532, the method provided in the contract is not to be considered 
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as exclusive of all other methods of accomplishing the same result. American 
Natl. Ins. Co. v. Wallace (Tex. Civ. App.) 210 S. W. 859, 861. 

Appellee insists that it was not shown that the request of Grover was ever 
communicated to the executive officers of the company, nor that the policies were 
delivered to the company, and the change of beneficiary indorsed thereon as 
required by the policies. 

Evidently the policies were in the possession of Airillar, who at the time 
resided in the state of Arkansas, and it was not practicable under the circum- 
stances for either Grover or Hattie Gibson to obtain their possession. The com- 
pany is a nonresident corporation, with its domicile at Nashville, Tenn., where 
its executive officers reside. They were practically inaccessible to the insured. 
The only representative of the company reasonably accessible to insured was the 
collecting agent, who made weekly collections, and to whom, according to the 
evidence for plaintiff, the desire of insured to change the beneficiary was com- 
municated, and who repeatedly promised Hattie Gibson that she would get the 
proceeds of the policies on the death of Grover. McDonald v. Equitable Life 
Assurance Co., 185 Iowa, 1008, 169 N. W. 352-355. In addition to this, it reason- 
ably appears that, after the death of Grover and before any settlement was made 
with Airillar, demand was made on the company by the attorney for Hattie Gib- 
son for payment of the proceeds of the policies under her claim of ownership. 

Hence we conclude that, if appellant’s contention as to the facts on this 
issue is found to be true, the provision of the policy with reference to the right 
ci insured to change the beneficiary was in all material respects complied with, 
the company had notice of the change, could have protected itself against adverse 
claimants, and, under the circumstances, made settlement with Airillar at its 
peril. 

[3] It is contended, however, that, as Airillar resided in the state of Arkan- 
sas, there was no way for appellee to protect itself by bringing the conflicting 
claimants together in an interpleader suit, so the court could determine the 
rights of the parties. We cannot accept this view of the matter. Appellant could 
have brought the proceeds of the policies into court; the parties could have been 
interpleaded and required to assert and litigate their conflicting claims, to the 
fund. Such an action would have been one quasi in rem, involving specific pro- 
perty, and involving the parties only as an incident to their claim to the pro- 
perty; hence the residence of the parties was immaterial. 

We overrule appellant’s contentions, except as to the issue raised in regard 
to the change of beneficiary, and for the determination of that issue the case 
will be reversed and remanded. 

Reversed and remanded. 


GREAT SOUTHERN LIFE INS. CO. v. JOHNSON. (No. 2813.) 
Court of Civil Appeals of Texas. Amarillo. April 13, 1927. 
Rehearing Denied May 11, 1927. 

294 Southwestern Reporter 675. 


1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT AMPU- 
TATION OF LEG, NECESSITATED BY INJURY, PERMANENTLY 
AND WHOLLY PREVENTED INSURED FROM PERFORMING WORK 
FOR COMPENSATION WITHIN LIFE INSURANCE POLICY. 
Evidence held to sustain finding that, as result of injury necessitating am- 

putation of his leg above the knee, insured, who was a dry goods merchant, was 

permanently and wholly prevented from performing any work for compensation 
or profit or following any gainful occupation within life insurance policy en- 
titling him to payment of one-tenth of face of policy for 10 years in case of such 
injury. 

(For other cases, see Insurance, Dec. Dig § 665[5].) 

2. INSURANCE—INSURANCE CONTRACT WILL BE CONSTRUED LIB- 
ERALLY IN FAVOR OF BENEFICIARY. 

An insurance contract will be construed liberally in favor of beneficiary 
named therein, and, if language of policy is susceptible of an interpretation which 
would make company liable, such liability should be enforced. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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3. INSURANCE—INSTRUCTION THAT PHRASE, “WHOLLY AND PER- 
MANENTLY DISABLED BY BODILY INJURY OR BY DISEASE,” IN 
LIFE POLICY, DOES NOT IMPLY ABSOLUTE DISABILITY TO PER- 
FORM ANY LABOR, HELD NOT OBJECTIONABLE. 


Instruction that phrase, “wholly and permanently disabled by bodily injury 
or by disease,” so that insured wiil be permanently and wholly prevented from 
performing any work for compensation or profit, or from following any gainful 
occupation within life insurance policy entitling insured to one-tenth of face of 
policy annually for 10 years in such case, does not imply an absolute disability 
to perform any kind of labor, held not objectionable, where evidence showed that 
insured had become wholly and permanently disabled, so as to be prevented 
from performing any work for compensation or profit. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from District Court, Wichita County; W. W. Cook, Judge. 


Action by Harold Irwin Johnson against the Great Southern Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Vinson, Elkins, Sweeton & Weems, of Houston (Fred R. Switzer, of Houston, 
of counsel), for appellant. 

Ragsdale & Brannan, of Burkburnett, for appellee. 

Ranpo.PH, J. This suit was instituted by appellee upon a policy of life 
insurance issued to him by appellant, dated March 12, 1920, in the full sum of 
$20,000, and further containing provisions for the company waiving annual pre- 
miums and the payment to the insured of one-tenth of the face of the policy, 
to wit, $2,000 annually, for 10 years, upon satisfactory proof by the insured of dis- 
ability from disease or bodily injury so that “he (the insured) is and will be 
permanently, continuously, and wholly prevented from performing any work for 
compensation or profit or from following any gainful occupation.” 

The case, on trial was submitted to a jury upon special issues, and, upon 
the answers to same by the jury, the trial court rendered judgment for appellee, 
and from such judgment this appeal is taken. 

The appellee sued for the sum of $2,000, being the amount of 10 per cent. of 
such policy, together with the sum of $461.48, the difference between the amount 
of the premiums paid by him after his injury, and a loan of $1,250.91 on the 
policy on March 12, 1924, and also seeking to have the remaining nine install- 
ments of the policy paid annually by appellant. 

The judgment rendered by the trial court was for the sum of $2,000, 10 per 
cent. of the policy, and $461.48, the said difference between the amount of pre- 
miums paid and the said note, but refused to render judgment maturing the other 
nine installments; this refusal to mature said installments being without pre- 
judice to the rights of either party in any future litigation. 

The paramount question in the case, is whether or not the evidence dis- 
closes that, within the legal interpretation of the above-quoted term of the policy, 
the appellee, by reason of his injury, “is and will be thereby permanently, con- 
tinuously, and wholly prevented from performing any work for compensation 
or profit or from any gainful occupation.” 

In order to arrive at a proper determination of this question, it is necessary 
to make a full and comprehensive statement of the evidence as relates to the 
injury to the defendant and his incapacity to work. 

[1] The following is a substantial statement of the evidence covering said 
question : 

Appellee was a merchant in business in Burkburnett, Tex. He had in various 
years, prior to his going to Burkburnett, been engaged in the mercantile busi- 
ness in Alvarado, Snyder, Tahoka, and Memphis, Tex., and at all times while 
engaged in such business made money. At the time of the taking out of the 
policy sued on, appellee and his brother were engaged in such mercantile busi- 
ness in Burkburnett, and said business was estimated to have been worth at that 
time $125,000. Appellee had never followed any other vocation than the dry 
goods business. From the time he was 18 years old he followed the occupation 
of clerk or salesman in the dry goods business or general work in that line until 
he engaged in business for himself. After his injury, he continued in the mer- 
cantile business for some little time, finally having to take bankruptcy. 

Appellee paid the initial premium of $570.80 when he made application for 
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the policy, and thereafter paid the other premiums as they matured until he filed 
this suit. 

On the night of December 13, 1921, at a point about 50 miles from Fort 
Worth, while riding in a car with another party, a shotgun which was being 
carried in the car was accidently discharged. The shot striking appellant about 
four inches above the knee in the center of the leg. The party with him drove 
appellee to Sanger, where he got a doctor who gave him “something”—a hypoder- 
mic. The doctor accompanied him to Fort Worth, and when they got there his 
leg was X-rayed, and it showed to be so bad that it was decided to amputate it, 
and a Fort Worth surgeon performed the operation. About five inches of the 
stump leg was left. Appellee had considerable trouble with it; the nature of his 
trouble was that he had an infection, one right after another, for a period of 
several months. For a period of a few months his condition did not improve, 
but after some time he began to get better, but he was compelled to have a 
second operation about a year and a half later, which never healed. 

The doctor took a picture of the leg, and there was a growth in there, caused 
from an infection, and the doctor took that off. That operation was not quite 
as bad as the first one, but was almost as serious. The leg had considerable in- 
fection for a period of about a year. The condition of the stump now is that it is 
very tender, and at times it has a very severe pain in it. At times it is just a 
dull aching pain. It is not like it was in the beginning, but there is a little dis- 
charge, sometimes more than six weeks apart. There is more pain now than 
there was before the second operation. 

Appellee has made the effort to wear an artificial limb, but it is impossible 
for him to wear it on account of the pain it gives. Wearing the artificial limb 


puts him in bed within an hour on account of temperature, whenever he puts 
it on. 


There is no covering over the end of the bone in the stump, and but little 
skin; there is something over 4%4 inches of the bone left from the hip joint down. 

Appellee had, as stated, years of experience in the dry goods business, and 
understood and performed all of the duties in connection with the dry goods 
business himself, but at the present time cannot perform any of those duties. 

To get a better understanding of the evidence, we quote from the appellee’s 
testimony, as follows: 

“There is work, to begin with, in the dry goods store, that I cannot get 
around to do; for one thing, I am considerably handicapped to get goods down 
to show to customers; for another thing, I am considerably handicapped to get 
around; and, another thing, I cannot get a job. 1 have tried to get a job from 
various dry goods people. I have applied for employment. I tried the Mon- 
nig’s Dry Goods Company at Fort Worth, H. J. Austin & Son, the Southern 
Hosiery Company, the Stermes Novelty Company of Dallas. Those parties that 
I have mentioned, I bought goods from, all of them but one, and they knew 
my general qualification, that I had ability before the injury to perform that kind 
of work. They refused me employment. 

“T told the jury that part of the time I cannot work because of pain in that 
stump. At times it is severe and more especially at night. When I lose a full 
night’s sleep, the next day I am in no condition to work. I cannot get around} 
I de not have the strength. My heart action was normal I believe at the time 
I took out this policy of insurance and previous to that. The Great Southern 
Life Insurance Company passed me and issued the policy of insurance without 
any question. My heart action now, after an exertion that amounts to anything, 
runs from 115 to 125. It would be something around 80, I believe, at’ normal. 
That weakens me; I cannot hardly get around. I have been examined by a phy- 
sician two or three times with reference to my heart action. I consulted a phy- 
sician at Hillsboro. I say that my heart action runs as high as 125 at times; 
that is; when I am in my severest pain from my leg, and from exertion. Since 
the injury, for the past few years, I first started selling fender braces, which a 
concern in Burkburnett manufactured; it was a good brace, and I thought that 
I could put it over, but I did not meet with any success in it. I stayed with it 
until I lost money—not on account of the merits of the brace. I figured that 
they would get more capital, but they did. not get any more capital, and then I 
started selling wrenches, and I did not do any good with that; and then I started 
selling window cleaners and then I started selling razor strop compound, and 
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between the wrenches, window cleaners, and razor strop compound, if I had 
been able to have worked all of the time, I believe that I could have made a 
living, because I had had lots of experience as a salesman, meeting the public, 
but my expenses go on all the time, whether I am able to work or not. 


“The. various occupations I have followed since the injury have not been 
gainful to me financially. I have not, of course, since that time, worked in any 
department of the dry goods business, nor been able to get a job. I worked 
something like five or six months on the fender brace business. With respect 
to those things that I did before I was injured, I did not do anything. As to 
whether, if I could get a job in the dry goods business, I could do any of that 
business. I could not hardly answer that ‘Yes’ or ‘No.’ There is a portion of 
the time that I may sell some of the goods in the store, some little things that 
I could get. I have’ no qualifications as an office man or anything of that kind; 
I have no training in that respect, I, of. course, now go on crutches all of the 
time. I have not followed anything in the way of occupation since I was injured 
that I followed before I was injured. As a result of my work in the various 
occupations that I have followed since this injury, I have been unable to make 
a gain or profit. I have been prevented from making a gain or profit by reason 
of my disability resulting from certain injuries.” 

Nathan Lynch, a merchant in Burkburnett, testified that Mr. Johnson would 
not be qualified as a clerk and to perform services necessary in his store, because 
he could not get around. He also testified the first time he knew of Johnson Bros. 
that they had the biggest business in Burkburnett; that he does not know what 
appellee did in the store at that time; a man suffering the loss of one leg could not 
do a considerable part of the duties that he performed; he could not do any part 
of them; that a man who suffered the loss of one limb could not perform any con- 
siderable part of the duties that he performed in-connection with his business. “If 
I had a leg off, I believe that my business would quit me, and that.such a man could 
not run a store.” 


R. L. Henry, another merchant. at: Burkburnett, testified: That he knows 
Mr. Johnson, has known him.7 or 8 years. “He was a very successful man. I 
recognized him as one of the best.and foremost and liveliest dry goods men in 
our. town and one of our most successful merchants.” That he was acquainted 
with him at the time of his injury resulting in the loss of his leg, and has known 
him continually since. . Taking into consideration his disability. at the present time 
and at all times since he lost his leg, Mr. Johnson could not perform the duties of a 
dry goods clerk in a dry goods.store. He could not perform the duties that are 
required of a man to supervise a store and a business of that kind. He is disqualified 
for that, and the personal effect he would have on meeting the trade and on his 
health would disqualify him as well. 


G. R. Kincaid testified as to Johnson’s disabilities practically the same as the 
above witnesses. 

H. A. Dodson, of the Karo Motor Company, engaged in selling Ford auto- 
mobiles and Ford accessories, etc.,’ testified: That he had known Mr. Johnson 
about three years; that he employed Mr. Johnson at one time. He worked for 
witness from October until about the first of the year. That the fact that 
Johnson’ could not produce the business resulted in: his voluntarily quitting the 
job. That he realized that he was not producing the business, and that the 
witness could not keep him on his pay roll, could not pension him, and he vol- 
untarily resigned. Appellee was then selling what is known as the “Ford Weekly 
Purchase Plan”; that is, selling automobiles on a deferred payment plan. The 
reason of his failure to make good in that line, his inability, is attributed to his 
lack of being able to get around as a salesman is required to do in that position. 
The reason why witness gave appellee the employment was through his friend- 
ship with one of his office men, Mr. Barron. Mr. Barron asked him to give 
appellee employment, if it was possible, to see whether he could work there 
profitably, and witness tried him out. After he tried him out, witness said he 
had not the ability to perform that character of work devolving upon a sales- 
man. He could not perform the duties devolving upon a supervisor or general 
manager of the business. Witness has no position that appellee could perform. 
Witness paid appellee $125 a month, but, as he could not afford to give a man 
$125, he let him go. 
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W. D. Utts, cashier of the Farmers’ State Bank at Burkburnett, knows the 
appellee in this case, up to the time of his injury. The witness says: 


“The only way any one could tell whether he was a successful merchant 
after this injury—he made a success, made lots of money before the injury—he 
just continued to lose, go down; ultimately he had to take the bankruptcy.” 

He testified also that appellee could not perform the duties of a clerk in a 
store, and in his condition could not perform services in a bank. 

Appellee, being recalled, testified as follows: 

“I was interrogated about this fender brace business. I say that I was in 
that business something like six months. My expenses, the necessary expendi- 
tures in earning’ those commissions, were in excess of the amount of commis- 
sions earned by me. That is true of all of the things in which I had been engag- 
ed since the injury. Since this last operation that I told the jury about, I have 
a continuous dull aching pain in that leg. At times it is very severe. At other 
times it is not quite so bad. At times it is something like a headache. At times 
when this pain is severe my heart action gets pretty bad and I get pretty weak. 
That occurs sometimes two or three times a week. When that pain is severe, 
the effect it has on me as to my ability to do work is that I cannot do anything 
hardly. I do not have the strength. It affects my sleep. I often lose a whole 
night sometimes with it.” 

This statement will be sufficient to give an idea of the physical and mental 
condition of the appellee, of his attempt to make a living, of the various methods 
adopted by him which were practical tests of his ability to work for compensation 
to support himself. This being true, what is the result of his demonstration? We 
find him as a merchant, and a successful merchant, handling a business worth 
$125,000. He is injured. His business goes to wreck, and he becomes a bankrupt. 
In a sincere and sustained effort to make a living, in face of his pain and suffering, 
in face of the fact that he had to walk on crutches, with a wound in the stump of 
his leg, that had never healed, he faces conditions and does what comes to hand. 
Through the several years of his effort, he goes from bad to worse. He makes no 
such compensation as will exceed the expenditures, and finally has honestly and 
tairly demonstrated that he is practically helpless. 

Under these conditions, what is the spirit and intention of the law in the inter- 
pretation of his contract of insurance? 

We cannot concede that this evidence shows that the appellee was not wholly 
prevented from performing any work for compensation or profit, or from following 
any gainful occupation, but we do think that the reverse of the proposition is true. 

{2] It is elementary that an insurance contract will be construed liberally in 
favor of the beneficiary named therein, and that such construction will be placed 
upon it as comports with common understanding of its provisions. If the language 
is susceptible of an interpretation which would make the company liable, then such 
liability should be enforced. 

In the case of North American Insurance Co. v. Miller (Tex. Civ. App.) 193 
S. W. 750, the facts were substantially: That Miller received an injury while super- 
intending the work in sinking a deep well. A rope broke, and the machinery was 
released thereby, which caused the casing, to which was attached a wrench, to revolve 
rapidly. As the wrench came around, the end of it struck Miller in the upper 
chest and knocked him flat on his back. This blow rendered him unconscious. He 
was placed in a conveyance and carried home. The blow rendered the place on his 
chest black and bruised. Miller, on the day he received the injury was placed in bed, 
but the next morning was able to get up and return to work. In the afternoon he 
was again brought home and placed in bed, and remained there for about two weeks. 
During these two weeks there developed on his chest at a point where he was 
struck what his wife designated a small “bunch,” perhaps an inch and a half in 
diameter. That he complained of severe aching across the breast, and this place 
where the bruise was seemed to pulsate as the heart would beat and felt like the 
pulse. He also developed a cough, which was described as being a very peculiar 
cough, unlike a cough from an ordinary cold; some of the witnesses described it 
such as a cow would give—a harsh rasping cough. That this protrusion or bunch 
continued to grow, and continued painful and had the pulsation described up to the 
time of his death. This protrusion, as described by his wife, was something like 
four inches in diameter, and protruded an inch and a half, so much that it would 
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hold his shirt out. He was always short of breath, and during the time he was sick 
in bed, he would be excited and nervous during any consultation on business and 
exhausted when such consultation was over. Just thinking about it, would have 
such an effect on him that it would exhaust him and affect his breathing and start 
his cough. When he went to bed, he would have to be propped up. His wife took 
him to Arizona for the benefit of a lower altitude, where he died in April, 1913; 
the accident having occurred in October, 1911. 


Passing upon these facts, Judge Huff, speaking for this court, said: 


“The first assignment of error presented is that it was error on the part of the 
court to refuse to instruct the jury to return a verdict for defendant. The first 
proposition presented thereunder is that the evidence conclusively shows that W. J. 
Miller was not immediately and continuously disabled from performing every duty 
pertaining to his occupation as the direct and proximate cause of an accident, 
‘independent of all other causes,’ in accordance with the meaning of said phrase, and 
as contemplated by the policy. As will be perceived, this proposition includes two 
distinct and severable propositions: (1) That Miller was not immediately and con- 
tinuously disabled from performing every duty pertaining to his occupation; (2) the 
injury was not independent of all other causes. If there was no immediate and con- 
tinuous disability to perform every duty, the beneficiary should not recover, is asserted 
by the proposition; or, if disabled from a cause which did not, independent of all 
other causes, disable the insured, but that such cause was only a concurring cause 
and not the sole cause producing the disability, a recovery could not be had. If the 
evidence failed as a matter of law to establish the affirmative of either proposition, 
the plaintiff should not recover. The evidence establishes that the insured, Miller, 
was injured from an accidental blow in the chest which at the time totally disabled 
him. This injury was to’ the aorta, which finally produced death. ‘There is evidence 
that Miller attempted to work and accepted compensation for superintending the 
well, but it is shown by the testimony of those who were with him that he was 
unable to. remain at work or at the duty of superintending but a short time on any 
occasion; that he was compelled by his condition to desist from his duties and to 
seek rest by laying down. The doctors who testified to the injury both say he could 
not exert himself in any way without endangering his life; that all that was left 
was to rest and await the inevitable hour. His condition falls in that class of cases, 
we think, which the courts recognize as a total disability. It has been held that, 
where the policy limits the right to indemnity to a continuous period of disability, 
the continuity is not broken by the fact that the insured returned to his work at long 
intervals and worked for only short periods while still suffering from the injury. 
Pacific Mutual Life Ins. Co. v. Branham, 34 Ind. App. 243, 70 N. E. 174; Continental 
etc., v. Mathis, 150 Ky. 477, 150 S. W. 507. Absolute physical and mental disability, 
it does not occur to us, should be required. 

“The injury in this case shows that ordinary care and prudence would preclude 
the pursual of the business of superintending the sinking of the well, or of any 
labor, mental or physical The very fact that Miller tried to do the work, but owing 
to his disability was compelled to desist and leave the management almost exclusively 
to his foreman, evidences the fact that he was totally unfit and disabled from per- 
forming the duties required by the business. It is contended he could advise his 
foreman and through them direct his work. His wife testifies that such consulta- 
tions and efforts rendered him weak and nervous and brought on fits of coughing. 
The doctors testified that exertions of this kind would bring on just such paroxysms 
of coughing, which would likely produce immediate fatal results. We regard the 
rules announced and discussed in the case of Fidelity & Casualty Co. v. Joiner [Tex. 
Civ. App.] 178 S. W. 806, in which a writ of error was denied by the Supreme 
Court (188 S. W. xvi), applicable to this case. The opinion in that case is well 
fortified by the authorities therein cited. Commonwealth Bonding, etc., v. Bryant 
[Tex. Civ. App.] 185 S. W. 979; Fidelity, ete, v. Getzendanner, 93 Tex. 487, 53 
S. W. 838, 55 S. W. 179, 56 S. W. 326; 14 R. C. L. § 491, ‘Insurance.’ The appellant 
cites and relies upon the case of Continental Casualty Co. v. Wade, 101 Tex. 102, 
i05 S. W. 35, as supporting its proposition that the evidence conclusively establishes 
that Miller was not continuously and totally disabled. The facts in the case cited 
are materially different to those in this case. The insured party in that case was 
disable 15 minutes from the time of his injury, and the facts therein were undisputed 
that after the 15 minutes Green, the injured party, resumed his labor and continued 
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to work as usual for 52 days, at the end of which time he died. In this case the 
facts are uncontroverted that Miller was never able to resume his duties or pursue 
them as usual, but, on the contrary, show that he was unable to do so, and, when he 
did attempt it, failed, and that any effort to resume them was at the risk of his life, 
and that this condition continued up to his death.” (Writ denied.) 


In the case of Commonwealth Bonding Co. v. Bryant (Tex. Civ. App.) 185 
5S. W. 979, where the insurance policy provided for the payment to Bryant of an 
indemnity against bodily injuries, effected directly or indirectly, of all other causes, 
through external, violent, and accidental means, both parties had requested a peremp- 
tory instruction, and the trial court had instructed a verdict for Bryant for the 
compensation sought by him. 

On appeal, the Court of Civil Appeals held that the peremptory charge so 
given was not excepted to, and hence, the alleged error could not be considered from 
the standpoint of the giving of the peremptory instruction in favor of Bryant, but 
they do consider the Commonwealth Company’s assignment because of the refusal of 
the trial court to instruct a verdict for the company and, passing upon the question 
of Bryant’s disability as contemplated by the terms of the policy, held that the issue 
of disability should have been submitted to the jury, and say: 

Now, while we have not attempted to set out the evidence in the case, it appears 
that appellee could perform some of his duties while some of them he could not 
perform. It also appears from the evidence what his duties were. As to whether 
he was totally disabled to perform those duties was a relative question of fact for 
the determination of the jury under appropriate instructions from the court. ‘The 
case cited from our own Supreme Court does not suggest what would be a correct 
charge in such cases, but, as said in Hohn y. Inter State Casualty Co., 115 Mich. 79, 
72 N. W. 1105: ‘Total disability must, of necessity, be a relative matter, and 
must depend largely upon the occupation and employment in which the party insured 
is engaged. * * * He was not able to prosecute his business unless he was able to do 
all the substantial acts necessary to be done in its prosecution.’ In the same case 
it was said that the trial court could properly have charged the jury that, ‘to entitle 
the plaintiff to recover, he was not required to prove that his injury disabled him 
to such an extent that he had no physical ability to do what was necessary to be 
done in the prosecution of his business, but that it was sufficient if he satisfied them 
that his injury was of such a character and to such an extent that common care and 
prudence required him to desist from his labors, and rest as long as it was reasonably 
necessary to effect a speedy cure so that a competent and skillful physician called 
to treat him would direct him to do so.’ Such are the reasons why we conclude the 
peremptory instruction was properly refused; and for such reasons we would have 
held the peremptory instruction given for appellee erroneous had the action of the 
court in that respect been properly challenged.” 


Application was made to the Supreme Court for a writ of error, which was 
granted. 


Reviewing the decision of the Court of Civil Appeals, the Supreme Court 
reversed the decision of that court (240 S. W. 893) because of the trial court’s 
peremptory instruction to the jury in favor of appellee, holding that the issues should 
have been submitted to the jury. 

Upon the merits of the question of disability, as contemplated in the contract of 
insurance, Asociate Justice Greenwood says: 

“The court will not give such a literal interpretation to the language of this 
contract, wherein the larger weekly indemnity is promised, as to practically relieve 
the insurer of all obligation thereunder. Such would be the effect of a decision 
discharging the plaintiff in error from all liability if defendant in error, after his 
injury, could do anything required of him as a railroad conductor. Hefner v. 
Fidelity & Casualty Co., 110 Tex. 605, 607, 222 S. W. 966. The language of the policy 
is fairly and justly susceptible of the interpretation, which, we think, should be 
given to it, that the larger indemnity was promised if the injuries rendered the 
insured substantially unable, in the exercise of ordinary care, to perform every 
material duty pertaining to his occupation. Fidelity & Castialty Co. v. Getzendanner, 
93 Tex. 487, 53 S. W. 838, 55 S. W. 179, 56 S. W. 326; Fidelity & Casualty Co. v. 
Joiner (Tex. Civ. App.) 178 S. W. 808 (writ of error refused) ; North American 
Accident Ins. Co. v. Miller (Tex. Civ. App.) 193 S. W. 755 (writ of error refused) ; 
14 R. C. L. 1316; 5 Joyce on Insurance (2d Ed.) § 3032 (c) ; Foglesong v. Modern 
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Brotherhood of America, 121 Mo. App. 548, 97 S. W. 240; Lobdill v. Laboring Men’s 
Mutual Aid Ass’n, 69 Minn.. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 
542. Who can doubt that the insured actually believed that he had at least the stated 
degree of indemnity, under the policy, or that the insurer actually intended him to so 
believe? We are certain that any construction of the language of the policy, more 
favorable to the insurer, would not accomplish, but would defeat, the real intent 
and purpose of the contracting parties.” 


The Court of Civil Appeals at Galveston, through Chief Justice Pleasants, in the 


case of Home Life & Accident Co. v. Corsey, 216 S. W. 464, approves, as having been 
settled by the authorities, that— 


“The phrase ‘total incapacity for work,’ as used in Workmen’s Compensation 
Act, does not imply an absolute disability to perform any kind of labor, but a 
person disqualified from performing the usual tasks of a workman in such a way 
as to enable him to procure and retain employment is ordinarily regarded as totally 
‘incapacitated’ ”’—citing, among other cases, Moore v. Peet Bros., 99 Kan. 443, 162 P. 
295, and In re Sullivan, 218 Mass. 141, 105 N. E. 463, L. R. A. 1916A, 378. 


We can see no reason why this definition of the phrase as used in Workmen’s 
Compensation Act (Vernon’s Ann. Civ. St. 1925, art. 8306 et seq.) should not be 
applicable here. The fact that the appellee in the case at bar had made a long, 
continuous effort to earn compensation and to engage in a gainful occupation was a 
complete demonstration of his inability to do so, and demonstrated that from the 


time of his injury he was “wholly and permanently disabled” within the meaning of 
the terms of the policy. 


[3] In submitting the case to the jury, the trial court gave the following pre- 
liminary explanatory charge: 


“Instruction No. 1. You are instructed that the phrase, ‘wholly and permanently 
disable by bodily injury or by disease,’ so that he is and will be thereby permanently, 
continuously, and wholly prevented from performing any work, for compensation or 
profit, or from following any gainful occupation as set out in the. policy sued on 
herein, does not imply an absolute disability to perform any kind of labor. Bearing 
in mind the foregoing instruction ‘then answer:” (Here submitting the issues upon 
which the jury made their findings below noted.) 


The only objections made to this charge by appellant were: 

“(1) The defendant objects and excepts to the court’s instruction No. 1, for the 
reason that it does not correctly define the provisions of the policy, and authorizes the 
jury to find for the plaintiff without the plaintiff being required to prove such 
case as the terms of the policy provide; for the reason that the policy stipulates the 
conditions upon which recovery can be had, and the definition as set out therein 
limits the words used in the policy. 

“(2) The defendant objects and excepts to the submission of special issue No. 1, 
for the reason that the words ‘total disability’ do not comply with the terms of the 
nolicy, in that the word ‘totally’ is not used in the policy, and it does not submit to the 
jury whether or not he is prevented from performing work for compensation or 
profit or from following another gainful occupation, and there is no evidence that 
his disability is total. 

“(3) The defendant objects and excepts to the submission of all of the special 
issues and instruction No. 1, for the reason that under all of the proof in the case 
it is not shown that the plaintiff is entitled to recover under the provisions of the 
policy.” 

If we are correct in our holding upon the provision of the policy as stated above, 
that the facts in evidence show that appellee has become wholly and permanently dis- 
abled, by bodily injury or disease, so that he is and will be thereby permanently, 
continually prevented from performing any work for compensation or profit, or 
from following any gainful occupation, within the interpretation given that language 
in the insurance contract, it naturally follows that this explanatory charge was not 
subject to the objections made to it. 

Upon the issues submitted to them, the jury found that the injury sustained by 
the plaintiff totally disabled him; that such disability was permanent, and has been 
permanent to the present time; that such disability will continue for the remaining 
portion of plaintiff’s natural life. 

We are of the opinion that the evidence sustains these findings. 





616 The Insurance Law Journal, Vol. 69 [Oct., 1927 


We have carefully considered the remaining propositions and assignments of 
error, and, finding no reversible error, we affirm the judgment of the trial court. 


AMERICAN NAT. INS. CO. v. McKELLAR. (No. 1520.) 
Court of Civil Appeals of Tex. Beaumont. April 21, 1927. 
Rehearing Denied May 4, 1927. 

295 South Western Reporter 628. 

1, INSURANCE—INSURED, IF SUFFERING FROM SYPHILIS ON DELIV- 
ERY OF LIFE POLICY, RESULTING IN PARESIS WITHIN SIX 
WEEKS AFTER DELIVERY, HELD NOT THEN IN “SOUND HEALTH.” 
Under life policy requiring insured to be in sound health when policy was 

delivered, if insured in fact had syphilis at time policy was delivered to him, which 

produced paresis within six weeks after delivery of policy, causing death, he was 
not in “sound health,” since he would then be suffering from disease seriously 
affecting his system and shortening his life. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


2, INSURANCE—TO DEFEAT RECOVERY ON LIFE POLICY REQUIRING 
INSURED TO BE IN SOUND HEALTH ON DELIVERY THEREOF 


INSURER MUST PROVE DEATH RESULTED FROM PRE-EXISTING 
CAUSE. 


In action on life policy requiring insured to be in sound health on delivery of 
policy, defense that insured died from paresis caused by old case of syphilis required 
defendant to prove that insured’s death might have resulted from syphilis and to 
exclude by evidence, sufficient as matter of law, probability that death resulted from 
some disease contracted after delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


3. INSURANCE—INSURER HELD NOT TO HAVE SUSTAINED BURDEN 
OF SHOWING THAT INSURED DIED FROM CAUSE ANTEDATING 
DELIVERY OF LIFE POLICY. 

In action on life policy requiring insured to be in sound health on delivery of 
policy, insurer held not to have sustained burden of proving defense that death 
resulted from syphilis existing on delivery of policy, under evidence showing that 
insured may have died frm paranoia or paresis caused by syphilis contracted after 
delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Nacogdoches County; C. A. Hodges, Judge. 

Action by Mrs. Florence McKellar against the American National Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Seale & Denman, of Nacogdoches, for appellant. 

S. M. Adams and R. A. McAllister, both of Nacogdoches, for appellee. 

Wa ker, J. In the trial court appellee recovered a judgment against appellant upon 
a policy of life insurance issued and delivered by it to her husband, James I. Mc- 
Kellar, during his lifetime, in the sum of $550. In addition to the face of the policy 
with interest, she also recovered damages at 12 per*cent. and $200 attorneys’ fees, 
making a total recovery of $826. The policy in question was issued and delivered 
about the 20th of April, 1925, without medical examination, and, among other war- 
ranties, upon the following, specially pleaded by appellant as its defense : 

“That no obligation is assumed by the company prior to the date hereof nor 
unless on said date the insured is alive and in sound health.” 

The following is appellant’s first proposition: 

“The trial court erred in refusing to give to the jury a peremptory instruction 
in favor of this appellant * * * because the undisputed evidence showed that the 
insured was not in sound health when the policy in controversy was issued to him 
or when same was delivered to him.” 

[1] The policy was issued and delivered to James I. McKellar about the 20th 
of April, 1925, and he died about the 3d of February, 1926. The testimony of all 
the medical experts—five eminent doctors—was to the effect that in their judgment 
his death was caused by paresis. This was shown to be a horrible disease caused 
solely and alone by syphilis. These able doctors testified that there was no definite 
time in which syphilis produced paresis, estimating the time at from 3 to 50 years, 
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depending upon the mental and physical characteristics of the patient. Appellant’s 
evidence raised the issue that insured became infected with syphilis from 10 to 20 
years before the policy was issued. Appellant contends that the evidence shows, 
without controversy, and as a matter of law, that McKellar was inflicted with syphilis 
of long standing at the time the policy was issued, which produced paresis within six 
weeks after the delivery of the policy. If appellant has correctly construed the facts, 
then an instructed verdict should have been given in its favor. The express warranty 
of the policy was that no obligation attached under the conditions, unless the insured 
was “in sound health” when the policy was delivered. The words “sound health,” as 
used in a life insurance policy, have been judicially construed. We take the follow- 
ing definition from 7 Words and Phrases, First Series, page 6554: 


“The words ‘sound health,’ as used in the provision in a life insurance 
policy, do not mean perfect health. We are all born with the seeds of mortality in us. 
No definition can be given to these words that will apply in all cases, but the term 
means generally the absence of any vice in the constitution and of any disease of a 
serious nature that has a direct tendency to shorten life, in contradistinction to a 
temporary ailment or indisposition. Packard v. Metroplitan Life Ins. Co., 72 N. H. 
1, 54 A: 287, 288.” 

In Brown v. Metropolitan Life Insurance Co., 65 Mich. 306, 32 N. W. 610, 8 
Am. St. Rep. 894, the term “sound health” was said to mean: 

“A state of health free from any disease or ailment that affects the general 
soundness and healthfulness of the system seriously, not a mere temporary indisposi- 
tion which does not tend to weaken or undermine the constitution of the assured.” 

Under these and other judicial definitions from Words and Phrases under “sound 
health,” if the insured, in fact, had syphilis at the time this policy was delivered to 
him, which produced paresis within six. weeks after the delivery of the policy, he 
was not in sound health, for under that showing he was suffering with a disease 
that seriously affected the general soundness and healthfulness of his system, and 
not only had a direct tendency to, but in fact did, shorten his life. 

But we do not agree with the proposition that the conclusion of fact contended 
for followed, as a matter of law, from all the evidence in the record. While all the 
doctors swore that the death of McKellar, in their judgment, was caused by paresis, 
none of them subjected him to the Wasserman test, which was the only (quoting 
from the evidence of Dr. Barham) “positive way to know that he had syphilis,” but 
formed their conclusions from certain objective symptoms, such as “his pupils did 
not react alike, a slight disturbance in speech * * * and loss of knee jerks.” Dr. 
Greenwood, shown by all the evidence to be an outstanding authority, testified that 
McKellar showed these objective symptoms when he examined him on June 6th, and 
he further testified : 

“If he had been looked over carefully by competent physicians about the 17th 
of April, 1925, I think paresis would have been detected.” 

Dr. Nelson, a most eminent physician and surgeon, testified that he treated 
McKellar for hydrophobia in February, 1925, and, further: 

“I later made an examination of him about the 17th or 18th of May, 1925. My 
recollection is that Mr. McKellar came to me and explained that he was not feeling 
like he ought to be and was afraid that the hydrophobia was the cause of it, and 
I went over him pretty thoroughly. During that examination of him, if he had had 
any objective symptoms of paresis I would have observed it, unless it had been very 
mild. The only positive test for syphilis is the Wasserman test * * * When I saw 
Mr. McKellar the condition of his health was apparently very good, except some 
stomach derangement. I will go a little further; his teeth were bad and I advised 
him that that was the cause of his stomach trouble * * * It would appear to 
those coming in contact with him that he was a well man and not affected with 
anything.” 

Again, Dr. Greenwood testified : 

“It would be hard to distinguish between a paranoaic and paresis, unless you 
should observe the patient a good while. A paranoiac might not have syphilis.” 

He did not follow this evidence by saying that he had McKellar under obser- 
bation a sufficient length of time to make the test suggested by his evidence. If 
appellant was a paranoiac, it would not follow as a matter of law that he was “not in 
sound health’ when the policy was issued, for this disease may have come upon 
him after the delivery of the policy. It was shown without controversy that for 
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as long as 10 years before January 6, 1925, McKellar was in fine health, except as 
affected by the mad dog bite in 1925 (and all the doctors testified that his death 
was not caused by the mad dog bite), never complained, never took medicine, never 
sick, never called in a doctor, “could do the work of three men.” His wife had 
lived and cohabited with him for 3 or 4 years without contracting the disease. 
While this evidence was of but little probative force, as the doctors swore there 
was but little danger of infection from an old case of syphilis, yet it was a circum- 
stance. They also swore that syphilis was progressive in its developments, usually 
producing certain physical and mental effects upon the patient, none of which were 
shown in this case. For instance, Dr. Greenwood testified : 


“In the early stage we usually have a sense of well being, markedly exaggerated, 
wonderful confidence, and a very greatly exaggerated ideas of what he owns and 
what he can do. A little later there appears an intense excitement, in which he 
may be very noisy and destructive.” 

While Dr. Greenwood and Dr. Shaw both testified that McKellar told them 
that he had had syphilis, for which he has never treated, Dr. Greenwood said: 

“Mr. McKellar, in giving the history of his case to me, stated that he had had 
syphilis, but his mental condition was such that it would be hard to put much 
confidence in his reliability at that time. * * * He told me he had had syphilis 
about 15 or 20 years before. I think this is cérrect, but it might have been a 
delusion of his.” 

And, as already quoted from Dr. Barham: 

“If Dr. Greenwood and Dr. Shaw observed Mr. McKellar and did not put 
the Wasserman test to him, there could have been no positive way to know that he 
had syphilis.” 

We believe the evidence quoted is sufficient to raise an issue of fact against 
es" proposition that the insured died from paresis caused by an old case of 
syphilis. 

[2, 3] In order to sustain its proposition, appellant rested under the burden, 
not only of showing that McKellar’s death might have resulted from an old case of 
syphilis, which burden it met, but also of excluding by evidence, sufficient as a 
matter of law, the probability that it resulted from some disease contracted after the 
delivery of the policy, which burden it did not meet. Under the testimony of these 
fair and impartial doctors, “it would be hard to distinguish between paranoia and 
paresis.” It was shown that none of them made any effort to draw the distinction. 
Also the issue was raised that, had he been suffering from paresis, objective 
symptoms would have been manifest when the policy was delivered; and it was 
shown by the highest medical authority that such symptoms were not manifest as 
late as two weeks before his health failed. Appellant has not excluded the prob- 
ability that McKellar’s death was caused by paranoia. 

[4] Appellant complains of the ruling of the court in refusing to permit Mrs. 
McKellar to answer certain questions while she was testifying as a witness in her 
behalf. The bill of exception to the exclusion of this testimony does not comply 
with the requirements of the rules. To quote from the opinion of Judge Hawkins, 
speaking for the Supreme Court in Progressive Lumber Co. v. Railway Co., 106 
‘tex. 17, 155 S. W. 178, on a bill of exception defective as is this one: 

“It does not show for what purpose said testimony was. offered, nor the grounds 
of the objection made to it, nor the grounds upon which the trial court excluded it.” 

All this bill shows is: : 

“The plaintiff objected to said question and expected answer and refused to 
permit defendant to pursue said inquiry and refused to permit the witness Mrs. 
McKellar to answer said question.” 

The authorities on this proposition are collated in Sketters v. Hodges (Tex. Civ. 
App.) 270 S. W. 913. 

[5, 6] Again, appellant complains of certain testimony of the witness Mrs. 
McKellar. Appellant’s bill of exception recites: 

“The defendant objected to said testimony of said witness, etc., but the court 
overruled said objection of defendant to said testimony and permitted said witness to 
testify as above stated, to which action of the court in permitting said witness to so 
testifv the defendant in open court excepted.” ' 

The assignment complaining of this evidence shows no error, since the court in 
its qualification said: 
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“Examined and found correct by the court, and ordered filed as a part of the 
record in this cause, on this the day of October, 1926, but qualified the 
objection made was sustained. 

Of course, appellant is bound by the court’s qualification, and, if its objection 
was sustained by the court, it now has nothing of which to complain. 

[7] Again, appellant complains of the court’s refusal to permit Mrs. McKellar to 
testify that on July 25, 1925 in the presence of Dr. Shaw, she heard her husband, 
Tames I. McKellar, state to Dr. Shaw that he contracted syphilis some 10 or 15 
years prior to the 25th of July, 1925, and had never been treated for same. On 
exclusion of this evidence the bill of exception recites: 

“To which action of the court in refusing to permit said witness to answer said 
question the defendant then and there in open court excepted.” 

The court’s qualification to this bill of exception is: 

“Examined and found correct by the court and ordered filed as a part of the 
record in this cause on this the 20th day of October, 1926, with the explanation that, 
when this question was first asked, the witness answered, ‘No’; that she heard Mr. 
McKellar make no statement; before objection was made and sustained, but the 
answer made was not withdrawn, and later same question asked and objection sus- 
tained, because Mr. McKellar was of unsound mind and inmate of the asylum and 
no one should be bound by such statement, if made.” 

It thus appears affirmatively from the court's qualification that the witness denied 
hearing any such statement, and, further, that McKellar was of unsound mind at 
the time the statement was made. 

Affirmed. 

On Rehearing. 


The testimony, “It would be hard to distinguish between a paranoiac and 
paresis,” credited in our original opinion to Dr. Greenwood, was given by Dr. Shaw. 
Dr. Shaw had Mr. McKellar under his personal observation and personal treatment 
for some time before his death. 

We took from appellee’s brief, as correctly quoting Dr. Barham, the statement: 

“If Dr. Greenwood and Dr. Shaw observed Mr. McKellar and did not put the 
Wasserman test to him, there could have been no positive way to know that he had 
syphilis.” 

Appellant did not challenge this statement of appellee, and we assumed that the 
quotation was taken correctly from the statement of facts. It is now made to 
appear that in the original statement of facts on file with us the word “no” reads “a,” 
but appellant admits that the copy on file in the trial court-contains the word “no” 
written in lead pencil over the word “a”; and, doubtless, appellee took her quotation 
from that record. However, this correction cannot affect our disposition of the case, 
nor the analysis we have made of the facts, since Dr. Nelson’s testimony takes the 
place of Dr. Barham’s. He said: “The only positive test for syphilis is the 
Wasserman.” 


Appellant brings forward in its motion the following authorities, saying we are 
in conflict with all of them: Federal Life Insurance Co. v. Wright (Tex. Civ. App.) 
230 S. W. 795; Wright v. Federal Life Insurance Co. (Tex. Com. App.) 248 S. W. 
325; Mutual Life Insurance Co. v. Willey, 133 Md. 665, 106 A. 163; Murphy v. 
Metropolitan Life Ins. Co., 106 Minn. 112, 118 N. W. 355; Security Mutual Life Ins. 
Co. v. Calvert, 39 Tex. Civ. App. 382, 87 S. W. 889; American National Ins. Co. v. 
Anderson (Tex. Civ. App.) 179 S. W. 66; Logan v. New York Life Ins. Co., 107 
Wash. 253, 181 P. 906; Gallant-v. Metropolitan Life Ins. Co., 167 Mass. 79, 44 N. E. 
1073; Barker v. Metropolitan Life Ins. Co., 118 Mass. 542, 74 N. E. 945; Gallop v. 
Royal Neighbors of America, 167 Mo. App. 85, 150 S. W. 1118; Michigan Life Ins. 
Co. v. Thompson, 44 Ind. App. 180, 86 N. E. 503; Metropolitan Life Ins. Co. v. 
Willis, 37 Ind.’App. 48, 76 N. E. 560; Packard v. Metropolitan Life Ins. Co., 72 
N. H. 1, 54 A. 287; American Nat. Insurance Co. v. Crystal (Tex. Civ. App.) 272 
S. W. 262; Judd v. Lubbock Mutual Association (Tex. Civ. App.) 269 S. W. 284; 
National Insurance Co. v. Carter (Tex. Com. App.) 257 S. W. 531; Fidelity Mut. 
Life Ass’n v. Harris, 94 Tex. 25, 57 S. W. 635, 86 Am. St. Rep. 813; Southern Surety 
Co. v. Benton (Tex. Com. App.) 280 S. W. 551. We are reasonably familiar with 
all these cases, and American Nat. Insurance Co. v. Crystal, one of appellant’s 
citations, is by this court. In defining the term “sound health” as used in appellant’s 
policy, none of these authorities go further in its favor than the definition quoted 
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and adopted by us. We agree unconditionally with appellant that it is not liable on 
this policy, if McKellar “had syphilis at the time this policy was delivered to him.” 
The authorities cited, and with which it now says we are in conflict, could not and 
do not say more than what we have said. We differ from appellant only in its 
legal proposition that the evidence in this case showed as a matter of law that McKel- 
lar had syphilis. We did not quote the evidence further than to show that an issue 
of fact was raised against its proposition. On this rehearing, appellant says: 

“Can there be any doubt from Dr. Barham’s evidence that McKellar did not 
have syphilis prior to the development of paresis * * * ? Now where is there any 
evidence to predicate a doubt upon but that McKellar had syphilis?” 

[8] On this issue all appellant's testimony was by experts, who in many details 
of their testimony differed from each other. Except in most exceptional cases, the 
weight of expert testimony is for the jury. It is said by 6 Enc. U. S. Supreme Court 
Reports, citing The Conqueror, 166 U. S. 110, 17 S. Ct. 510, 41 L. Ed. 937; Congress 
& E. Spring Co. v. Edgar, 99 U. S. 645, 25 L. Ed. 487: 

“The ultimate weight to be given to the testimony of experts is a question to be 
determined by the jury, and there is no rule of law which requires them to surrender 
their judgment nor to give a controlling influence to the testimony of scientific 
witnesses.” 

The facts in McKellar’s life, as detailed in our original opinion, with the conflicts 
in the testimony of the experts, bring this case peculiarly within the rule announced 
by the Supreme Court of the United States, which is also the rule in this state. See 
subject Expert Evidence, Michies Ency. Dig. Text Reports. It was said in Fidelity, 
etc., Co. v. Joiner (Tex. Civ. App.) 178 S. W. 806, quoting the syllabus: 

“The weight of expert testimony is for the jury, and their finding based on con- 
flicting medical testimony will not be disturbed.” 

The other points raised by appellant in its motion for rehearing have been fully 
considered in our original opinion. 

The motion for rehearing is overruled. 


HOME BEN. ASS’N v. SALVATO. (No. 498) 
Court of Civil Appeals of Texas. Waco. April 28, 1927. 
Rehearing denied, June’ 2, 1927. 

295 Southwestern Reporter 638. 

Zz. INSURANCE—ACT OF SOLICITING AGENT IN MAKING FALSE 
ENTRY IN APPLICATION AFTER BEING GIVEN CORRECT INFOR- 
MATION BY APPLICANT HELD CHARGEABLE TO INSURER. 
Where soliciting agent for insurance company was given correct information as 

ta age by applicant, who could not read or write, and agent filled out application 

and did not read same nor tell applicant what he had written, agent’s act in making 
false entry was chargeable to insurer rather than to applicant. 
For other cases, see Insurance, Dec. Dig. § 379[4].) 


3. INSURANCE—SOLICITING AGENT’S PLACING AGE OF INSURED 
LOWER THAN GIVEN HELD NOT DONE WITH FRAUDULENT 
INTENT BY APPLICANT. 

Where evidence showed that applicant for insurance for his father gave solicit- 
ing agent father’s correct age, placing of lower age in application by soliciting agent 
held not shown to have been done with any fraudulent intent on part of applicant. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

5. INSURANCE—SON HAS INSURABLE INTEREST IN FATHER’S LIFE. 
A son has an insurable interest in the life of his father. 


(For other cases, see Insurance, Dec. Dig. § 116[2].) 


Appeal from District Court, Falls County; Prentice Oltorf, Judge. 

Suit by Carlo Salvato against the Home Benefit Association. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Frank Oltorf, of Marlin, for appellant. 

Bartlett, Carter & Rice, of Marlin, for appellee. 

Barcus, J. This suit was instituted by appellee against appellant to recover 
$1,000, the face value of an insurance policy issued by appellant on the life of appellee’s 
father. Appellant is an unincorporated mutual aid association. In September, 1921, 
the soliciting agent of appellant solicited and obtained separate applications from 
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appellee for membership in the association for himself and for his father. The 
policies were issued, and appellee paid all assessments thereon as made until his 
father died in July, 1924. The cause was tried to the court and resulted in judgment 
for appellee for the face of the policy. Appellant refused payment of the policy 
solely on the ground of misstatement of the age of the deceased in the application for 
same. The application states that the deceased was 67 years of age. The record 
shows without dispute that at that time he was about 71 years of age. Appellee 
testified—and his testimony was uncontradicted—that at the time he made application 
for the insurance he told the soliciting agent of appellant that his father was more 
than 68 years of age, and that his understanding was that the company would not 
take members who were over said age; that the soliciting agent then informed 
appellee that he would see the officers of the company and would let him know; that 
one or two days thereafter the soliciting agent came to see him and told him that 
the company would issue a policy on the life of his father; that the soliciting agent 
then filled out the two applications, and he signed same, one for himself and one for 
his father. He testified he did not know what the agent wrote in the application; 
that neither he nor his father could read or write the English language; that they 
were Italians, but had been living in Falls county for more than 30 years. 


[1-3] The rule seems to be well established that one dealing with an agent of a 
corporation does so at his peril and is charged with notice that an agent has no 
power to bind the corporation beyond the scope of his apparent authority. Texas 
State Mutual Fire Ins. Co. v. Leverette (Tex. Civ. App.) 289 S. W. 1032; Taylor v. 
United States Fidelity & Guaranty Co. (Tex. Com. App.) 283 S. W. 161. The appli- 
cation for insurance in this case states that “My answers are complete and true and 
shall form the basis of the contract between me and the said association.” It does 
not provide that the answers have been correctly recorded. In this case it appears 
without controversy that the soliciting agent of appellant knew that the appli- 
cant was past 68 years of age, and was so told in answer to the question with reference 
to his age. From appellee’s testimony it appears’ the soliciting agent of appellant, 
without letting appellee know, wrote into the application the statement that the 
applicant was 67 years of age. Almost this identical question was involved in the 
case of Schumann v. Brownwood Mutual Life Insurance Ass’n (Tex. Com. App.) 
286 S. W. 200, where it was held that a mutual life insurance policy was collectable 
if the applicant therefor gave his: correct age and the agent of the company made 
a wrong entry. To the same effect is the holding in Springfield Mutual Ass’n v. 
Atnip, 169 Ark. 968, 279 S. W. 15. In Supreme Lodge of Fraternal Brotherhood v. 
Jones (Tex. Civ. App.), 143 S. W. 247, it was held that, if the applicant for insur- 
ance made a correct answer to the medical examiner and he wrote a false answer, 
the applicant’ was not chargeable therewith, but that the insurance company was 
responsible for the act of its medical examiner. Where a soliciting agent for an 
insurance company is given the correct information by an applicant who cannot read 
or write, and the agent fills out the application and does not read same to nor tell 
the applicant what he has written, and where, as in this instance, the application 
is not attached to the policy, we think the correct rule is that the act of the agent 
in making the false entry in the application is chargeable to the company rather 
than to the applicant. There is nothing in this record which shows that the appellant 
would not receive members over the age of 68 years, except the statement by appellee 
himslf to the agent that he understood the company would not do so. He testified 
that he got this information from an outside source and not from the agent, and 
that the agent informed him that the policy could be written regardless of said fact. 
‘here is nothing in the policy which gives any age limit or which in any way states 
that the polity can be avoided by reason thereof, except the provision contained 
therein that if any misstatements as to age have been made in the application, with 
fraudulent intent, the policy will be void. The undisputed evidence is that the 
appellee gave to the agent of appellant the correct age of his father, and we do not 
think it could be said that the placing of the age at 67 in the application by the 
soliciting agent of. appellant was done with any fraudulent intent on the part of the 
applicant. 


[4, 5] Appellant contends as a matter of fundamental error that the judgment 
of the trial court should be reversed and rendered because it appears that the appli- 
cation was made by appellee for insurance on the life of his father without his father’s 
knowledge or consent, and that the contract thereby became a wagering contract; 
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and further, that the appellee had no insurable interest in his father’s life. There 
was no ‘pleading raising these ‘questions. We overrule appellant’s contentions. The 
courts have uniformly held that a son has an insurable interest in his father’s life. 
Maxey v. Franklin Life Ins. Co. (Tex. Civ. App.) 164 S. W. 438; Overton v. Colored 
Knights of Pythias (Tex. Civ. App.) 173 S. W. 472; Springfield Mutual Association v. 
Atnip, 169 Ark. 968, 279 S. W. 15. The evidence does not show whether the deceased 
knew the application for insurance was made on his life nor whether the policy 
was mailed or delivered'to him, and the evidence does not show that the application 
was made without the knowledge or consent of the deceased. It is not, therefore, 
necessary for us to and we do not determine what the effect would be it a son took 
out a policy of life insurance on his father without his father’s knowledge or consent 
or without his father having ‘thereafter ratified or confirmed same. 

We have examined all of appellant’s assignments of error, and same are over- 
ruled The judgment of the trial court is affirmed. 


AMERICAN CITIZENS’ LABOR & PROTECTIVE INST. OF TEXAS v. 
HENDERSON. (No. 3411.) 
Court of Civil Appeals of Texas. Texarkana. June 2, 1927. 
295 Southwestern’ Reporter 701. 
INSURANCE—CITATION DIRECTING SHERIFF TO SUMMON COMMIS- 

SIONER OF INSURANCE HEED INSUFFICIENT TO GIVE COURT 

JURISDICTION TO RENDER DEFAULT AGAINST INSURER. 

In action by beneficiary to ‘recover on-a policy of insurance, citation directing 
sheriff to summon the commissioner of insurance, presumably agent or attorney of 
msurer, to appear and answer, held insufficient to give court jurisdiction to render 
judgment by default against insurer. 

(For other cases, see Insurance, Dec. Dig. § 626.) 


Error from Bowie County Court; S. I, Robison, Judge. 

Action by Ella L. Henderson against the American Citizens’ Labor & Protective 
Institution of Texas. Judgment for plaintiff, and defendant brings error. Reversed 
and remanded for new trial. 

G. R. Lipscomb, of Fort Worth, for plaintiff in error. 

Wm. V. Brown, of Texarkana, for defendant in error. 

Honces, J. The defendant in error sued the plaintiff in error to recover the 
sum of $400 alleged to be due on a policy of insurance which had theretofore been 
issued to S. A. Henderson, in which the defendant in error was named as a bene- 
viciary. It was further alleged that S. A. Henderson died in 1926, while the policy 
was in full force and effect; that, upon the proper presentation of preofs of death, 
and after a demand for payment, plaintiff in error had refused, and still refuses, to 
pay any of the amount due. The citation was issued by the clerk, addressed to “the 
sheriff or any constable of Travis county,” and is, in part, as follows: 

“You are hereby commanded to summon the commissioner of insurance of the 
state of Texas to be and appear before the honorable county court of Bowie county, 
Tex., at the next regular term thereof, to be holden in the courthouse in Boston, 
‘Tex., on the second Monday. in. July, 1926.” 

The return shows that this citation was served on the commissioner of insurance 
of the state of Texas on the 29th day of April, 1926. No answer was filed in the 
trial court by the plaintiff in error; and, after hearing the evidence, the court rendered 
a judgment by default in the sum of $400. 

The judgment rendered is assailed in this appeal upon the ground that the trial 
court did not have jurisdiction of the person of the plaintiff in error because the 
citation issued was yoid. .It will be observed that it commanded the sheriff to sum- 
mon the commissioner of insurance, who, presumably, was made the agent or 
attorney of the plaintiff in error, upon whom process of this character might be 
served. We are of the opinion that a citation which directs the sheriff to summon the 
agent to appear and answer in a suit is not sufficient to give the court jurisdiction to 
render a judgment by default against the principal. Mutual Life Ins. Co. v. Uecker, 
46 Tex. Civ. App. 84. 101 S. W. 873, and cases there referred to. 

The judgment will be revérsed and remanded for a new trial, without reference 
to any of the other assignments’ presented. 
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FIRE ' 
ALLIANCE INS. CO, et al. v. ALPER-SALVAGE CO., Inc. 
Circuit Court of on —_ Circuit. Jane. 10, 1927. 
19 Federal Reporter (2d) ‘8 
2. INSURANCE—INSURERS, TAKING OVER DAMAGED GOODS AT. AP- 

PRAISED VALUE, HELD, UNDER: TERMS OF POLICIES, NOT GIVEN 

EXTENDED TIME AFTER NOTICE TO MAKE PAYMENT. 

A clause. of insurance policies giving insurers the :right, on notice within 30 
days, to, take over damaged property at appraised value, does not give them 30 
days, or the unexpired part of it, to make payment after notice, is served. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


3. INSURANCE—ADJUSTER’S: NOTICE AFTER LOSS AND PLACING 
OF LOCKS ON STORE OF INSURED, HELD SPECIFIC NOTICE 
THAT INSURERS WOULD TAKE OVER DAMAGED GOODS AT 
THEIR APPRAISED VALUE 
Adjuster’s notice, after loss to ‘insured; that under terms’ of. policies com- 

panies would take over stock on basis of award made by appraisers, and placing 

of locks on store of insured, held specific notice to insured ‘that companies would 
take the goods at their appraised value. 
(For other cases, see Insurance, Dec. Dig. § 595.) 


4. INSURANCE—INSURER’S ACTS IN PLACING LOCKS ON DOORS OF 
INSURED’S STORE AFTER APPRAISAL AGREEMENT HELD TO 
RESULT IN PRACTICAL EVICTION OF INSURED,,AS REGARDS 
RECOVERY OF DAMAGES. 

In suit by insured against insurance companies for. damages claimed suffered 
through failure of representative of companies to carry out agreement to take 
over damaged goods at appraised value, act of companies in pursuance to agree- 
ment in placing locks on, doors of store of insured held to result in a practical 
eviction of him for business purposes, as regards right to recover, damages, not- 
withstanding that it originally thought it fair to attach the locks at a time when 
it was apparently justified in expecting immediate payment of appraised valua- 
tion. 

(For other cases, see Insurance, Dec. Dig § 595.) 


5. INSURANCE—INSURER’S NOTICE, AFTER. APPRAISEMENT, OF 
ELECTION TO TAKE OVER DAMAGED GOODS, HELD WAIVER OF 
FURTHER PROOFS OF LOSS. 

Notice by insurers, after appraisement of election to take over damaged 
goods under policies, held waiver of further proofs of loss. 
(For other cases, see Insurance, Dec. Dig § 558[6].) 


6. INSURANCE—INSURED HELD ENTITLED TO SUBSTANTIAL DAM- 
AGES FOR BEING KEPT OUT OF ITS STORE BUILDING AFTER 
LOSS, THROUGH DEFAULT OF INSURERS. 

Where insurance companies, after damage to a stock of goods and its ap- 
praisal, served notice of election to take over the stock at appraised value and 
locked the store, but delayed making settlement’ and removing the goods for 
some three weeks, insured, which had arranged to move in a new stock and 
continue business, held entitled to substantial damages for being excluded from 
its building for such time. 


(For other cases, see Insurance, Dec. Dig. §595.) 


7. INSURANCE—ACCEPTANCE OF CHECKS IN PAYMENT OF LOSS 
UNDER FIRE POLICIES HELD NOT WAIVER OF CLAIMS FOR 
DAMAGES ARISING AFTER THE FIRE. 

Acceptance of checks from insurance companies after a loss reciting that 
they were in “full satisfaction, compromise and discharge of all claims for loss 
and damage by fire” to the property covered held not a waiver of claims for 
damages arising from failure of the companies to promptly pay for and remove 
goods which they elected to take over at appraised value. 

(For other cases, see Insurance, Dec..Dig. § 595.) 

Appeal from the District Court of the United States for the Eastern District 
of Tennessee; Xenophon Hicks, Judge. 
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Suit in equity by the Alper-Salvage Company, Incorporated, against the Alli- 
ance Insurance Company and others. Decree for complainant, and defendants 
appeal. Affirmed in part, and reversed in part. 

J. B. Sizer, of Chattanooga, Tenn. (Sizer, Chambliss & Sizer, of Chattanooga, 
Tenn., on the brief), for appellants. 

W. B. Swaney, of Chattanooga, Tenn. (J. M. Alper and Cooke, Swaney & 
Cooke, all of Chattanooga, Tenn., on the brief), for appellee. 

Before Denison, Moorman, and Knappen, Circuit Judges. 

KNAPPEN, Circuit Judge. Appellee brought this suit in a Tennessee court 
against nine insurance companies to recover damages claimed to have been suf- 
fered through the failure and neglect of the representative of those companies 
seasonably to carry out the agreement hereinafter set forth. 

Plaintiff’s retail stock of goods, together with furniture and fixtures, in its 
store at Chattanooga, Tenn., was insured against loss and damage by fire by a 
series of nine standard form policies, severally issued by the respective defend- 
ants herein, and aggregating $16,500. On February 4, 1925, a fire in an adjoin- 
ing building caused damage by water and smoke to plaintiff’s stock and fixtures. 
On or about February 12, plaintiff and the insurance companies agreed in writing 
upon an appraisal. The appraisers, with the aid of an umpire, made an award 
on March 5th, fixing the sound value of the stock at $17,670.75, the loss thereon 
at $8,835.25, the total value of the furniture and fixtures at $1,879, and the loss 
thereon at $300, making a total loss of $9,135.37. On the next day, March 6th, 
the insurance companies, in writing, formally notified plaintiff that under the 
terms of the policies the companies interested would take over the stock on the 
basis of the award made by the appraisers, and enjoining plaintiff to hold the 
stock intact “until it can be checked out by you to the representative of the com- 
panies. * * * The representative for the companies will be on the ground 
to-morrow, at 10 a. m., prepared to have the stock checked out, and you are 
requested to have your representative at your place of business * * * at that 
time. Verbal notice has been served on the manager of the business, Mr. Dave 
Alper, and you, of course, will be held responsible for the merchandise as named 
in the inventory.” * 


The next morning plaintiff's representative met the representative of the 
insurance companies at the store, and, through its attorney, demanded payment 
of the award, and declined to turn over the stock, except upon payment therefor, 
or upon receipt of drafts, upon the insurance companies, to be paid in the usual 
course of business, announcing itself prepared, however, to make such delivery 
immediately upon receipt either of such drafts or of the cash. The award was 
not then paid, nor drafts upon the insurance companies therefor given, nor was 
the stock removed by the insurance companies, until March 27th, 21 days after 
the companies had given notice that they would take over the stock on the 
basis of the appraisement referred to. Meanwhile the stock was kept locked 
up in the store, an additional lock being put by the insurance companies’ repre- 
sentative thereon, each party having a key, and neither being able to enter with- 
out the presence of the other. 

In this suit, brought to recover several thousand dollars damages for as- 
serted delay in removing the stock and compliance with the accepted award, plaintiff 
was awarded $400.95, being interest, rental of store, and salary of plaintiff's manager 
for the 21 days between the acceptance of the award and its payment and re- 
moval of the stock accordingly. The case is here on defendants’ sole appeal.’ 

Upon the merits, we think plaintiff has suffered a substantial grievance. 


1 The representative of the insurers herein referred to was the adjuster of all the interested 
companies with one exception. ‘That company later gave plaintiff another notice to the same pur- 
port. All the companies having thereafter acted in concert, the adjuster first referred to will, for 
convenience, be treated as the representative of the companies. 

2 The question of the jurisdiction of equity over the subject-matter of this suit suggests itself. 
The suit was begun in a state chancery court, which had undoubted jurisdiction, without regard 
to the existence or nonexistence of adequate remedy at law. On removal of the suit to the Dis- 
trict Court below, defendants did not ask for its transfer to the law side, under general equity 
tule No. 22, but answered on the merits, have never raised the question of jurisdiction, and we 
understand do not desire to do so. Under the facts in this case, defendants could lawfully waive 
the objection that there was an adequate remedy at law, and we think have effectively done so. 
American Mills Co. v. Surety Co., 260 U. S. 360, 363, 43 Ct. 149, 67 L. Ed. 306; Fay v. 
Hill (C. C. A. 8) 249 F. 415, 418. We therefore have no occasion to decide whether or not the 
remedy at law would have been adequate. 
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Before receipt of notice that the companies would take over the stock, plaintiff 
had arranged to have a fire sale in the store in question. The notice, of course, 
put an end to that. Plaintiff also intended to continue its business immediately 
in that store, and arranged to bring in a stock it had elsewhere. The companies’ 
representative presumably so understood. (The plaintiff actually proceeded with 
its business as soon as the companies took the stock away.) Plaintiff therefore 
could not afford to surrender its lease or break up its organization. 

{1] The District Judge, before whom the testimony was taken in open court, 
says: “The weight of the proof is that the Alper Company was on March 7th 
teady to deliver the goods upon receipt of the price.”* The judge also said: 
“The defendants kept the locks upon the doors, and likewise continued their 
refusal to pay, although payment was being continually demanded by the Alpers 
and their [attorney] until March 27, 1925.” We are bound to accept these con- 
clusions of fact, which not only are not against a preponderance of the evidence 
(Carey v. Donohue [C. C. A. 6] 209 F. 328, 331), but, in our opinion, clearly con- 
form thereto. We also accept the conclusion of the District Judge stated in the 
margin.‘ 

[2] We think the trial court rightly rejected the defendants’ contention that 
they had 30 days after the receipt of the appraisal (or the unconsumed remainder 
of the 30-day period allowed for election) within which to take the goods. The 
clause relied upon by defendants as having such effect is printed in the margin.’ 
But we think it clear that, while the companies had a specified 30 days within 
which to give notice of an intention to take the goods, it furnishes not even 
colorable basis for a contention that, after notice of the election, they had an- 
other 30 days in which to pay, or the unconsumed remainder of the 30 days 
allowed for making the election. - 

We see no merit in the suggestion that plaintiff has sustained no damage 
because of defendants’ delay in carrying out their contract to take and, pay for 
the goods, because of the fact that the same practical result would have fol- 
lowed if defendants had not elected until the end of 30 days. Defendants did 
a on March 6th, and presumably because they thought it to their interest 
to do so. 

[3, 4] We agree with the District Judge in the conclusion that the adjuster’s 
notice of March 6th referred to, together with the placing of. the locks upon the 
store, was a specific notice to plaintiff that the companies would take the goods 
at their appraised value, and that, upon this record, “when defendants put the 
two locks upon the doors, this resulted in a practical eviction of the plaintiff 
for business purposes”; and this, we think, is not made the less true or the less 
injurious from the fact that plaintiff originally thought it fair to attach the 
locks (although it was not consulted upon that subject) at a time when it seemed 
justified in expecting practically immediate payment of the appraised valuation. 

We think the record would amply support a conclusion that any necessary 
checking of the stock, and its removal from plaintiff’s store (thereby restoring 
the same to use during what the undisputed testimony shows was the busiest 
season of the year), could easily have been done in about one day. 

[5] On this record, we regard as without merit the contention of defend- 
ants’ representative that he was justified in requiring plaintiff to execute proofs 
of loss in the case of each insurer, to be forwarded to the respective insurers 
by mail (in spite of the fact that appraisement had already been made, and that 
the insurers had, by the action of their adjuster, which he had undisputed au- 
thority to make, accepted the appraisement and elected to take over the stock 
thereat, thus, we think, effectually waiving proofs of loss), and to await the 
separate action of each individual company after receiving the proofs of loss, in 


%It was undisputed that plaintiff did not insist upon cash payment, but offered to accept 
“— on defendants payable in the regular course of business. 


“While the record discloses that there was some ill feeling, manifested itself on more than 
cne occasion in heated words, I do not regard the circumstances as indicating any willful or ma- 
licious purpose upon the part of the insurance companies or their agents to hinder or destroy 
plaintiff's business. The situation resulted, I think, from the election of defendants to take the 
goods without being at that time prepared to pay for the same, with the resultant delay in the 
ae of the checks from the different insurance companies scattered over the country.” 


“It shall be optional, however, with this company, to take all or any part of the articles 


at en ascertained or appraised value, * * * on giving notice within 30 days after receipt 
of the proof herein required of its intention so to do.” 
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spite of plaintiff’s offer to accept. drafts on defendants, to be paid in due course, 
and in the face of the fact that the adjuster’s notice. of March 6th, demanding 
that the, stock. be held intact, announced. that defendant’s representative would 
be on hand on.the morning of the next.day, prepared to have the stock checked 
out. We think the course taken by the adjuster. reasonably explainable only as 
resulting from a mistaken view that the companies had still 30 days (or perhaps 
28 days) in which to pay, not the amount of the toss, but the appraised value of 
the stock plus the loss on furniture and fixtures. Only so:is it easy to understand 
the testimony of the adjuster’s statement that he “didn’t deem it necessary to 
wire,” or the undisputed testimony of his statement that he “wasn’t in any hurry 
to settle,” . 

[6] Upon the assumption that defendants’ breach was, at the most, a mere 
failure to pay at the time it should have been paid. money owing plaintiff, de- 
fendants contend that the full measure of plaintiff’s damages.is interest until 
payment made. With the element of defendants’ continued deprivation of plain- 
tiff’s use of its property against its will eliminated, the corre¢tness of defendants’ 
contention might be conceded. With that element present, we think the conten- 
tion erroneous. In addition to defendants’ agreemtnt to.take and pay for the 
entire stock, plus the damage to furniture and fixtures, there. was, in view of 
the situation so presented by the dealings of the parties and the notices and 
demands given by defendants, necessarily implied an agreemnt, by defendants 
rot needlessly to interfere directly with the use by plaintiff of its own store. The 
damage so caused is, to our minds, the direct, immediate-and necessary result of 
the unwarranted exclusion of plaintiff throughout the period in question. The sit- 
uation, is, we think, entirely different from an indirect injury, to a creditor re- 
sulting from mere delay in complying with an agreement to pay money, either 
with or without delivery, of property purchased, None of the cases cited by 
defendants relate to a situation where the damages awarded seem to have re- 
sulted naturally and proximately from a breach of an agreement such as that 
before us,° and such as might reasonably have been expected to result (in the 
event of the breach of defendants’ agreement). at the time the adjuster’s notice 
was given, when possession of the store was taken over by the adjuster, and 
during the period covered by the continual demands of plaintiff that the stock 
be checked out.’ 

[7] Defendants: further contend that plaintiff waived all right to damages 
by its acceptance of checks given in payment of the award, all of which bear 
indorsement declaring acceptance thereof in full satisfaction, compromise and 
discharge of all claims for loss and damage by fire occurring on February 4, 
1925, to the property covered by the given policy. Such language does not indi- 
cate settlement for anything but fire loss and damage. It does not in terms pur- 
port to cover settlement for damages for breach of defendants’ agreement sea- 
sonably to take and pay for the stock and damage to. the fixtures, according to 
the appraisai and defendants’ election and notice given thereunder, and then 
with due promptness to surrender possession of plaintiff’s store. While the in- 
dorsements on some of the checks contain also language somewhat more gen- 
eral, none refer in terms to damage of the kind claimed here. It seems enough 
to say that the checks are for only the undisputed amounts of the liability of the 
several companies; that no attempt was made to adjust the damages here in 
question; that plaintiff, although using the checks, declined to accept the amount 
thereof in payment for or settlement of all the classes of damage here involved, 
and that the testimony leaves it fairly open to.a conclusion that defendants had 
no reason to believe that plaintiff intended to waive.the damages here claimed, 
but in fact understood a contrary intention on plaintiff’s part; and that, re- 
gardless of all other questions, the alleged waiver was entirely without considera- 
tion, nor was it the result of an actual accord and satisfaction. Fire Insurance 
Ass’n v. Wickham, 141 U. S. 564, 12 S. Ct. 84, 35 L.. Ed. 860; Tompkins v. Hill, 
145 Mass. 379, 14 N. E. 177; Preston v. Grant, 34 Vt. 201. 


* Baumgarten v. Insurance Co. (C. C.) 159 F. 275; Loudon v. Taxing District, 104 U. S. 
771, 26 L. Ed. 923; Insurance Co. v. Piaggio, 16 Wall. (83 U. S.) 378, 21 L. Ed. 358; Inde- 
pendent Co. v. Insurance Co., 146 Minn., 214, 178 N. W. 582; Green Briar District v. Clark (C. 
C. A. 7) 292 F. 828; Board v. Roach (C. C. A. 8) 174 F. 949, : 

7 We find nothing to indicate that plaintiff was responsible for the delay in question. Among 
other things, it promptly complied with the adjuster’s demand that provision be made for pay- 
ment of merchandise creditors, to avoid possible liability under the Tennessee Bulk Sales Law. 
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[8] Defendants contend, however, that, as the principal’ of the indebtedness 
from defendants to ‘plaintiff ‘was paid before this action was brought, this suit 
could not be maintained ‘for ‘interest thereon. Such would be the effect if the 
principal was accepted without any reservation that such acceptance should not 
affect the question of the payment of interest, or the Sg to demand the same. 
Thomas v. C.,'N..O. '& T. P. R: Co. (C. C.) 81 F. 917; Y. Trust Co.'v. D. T. 
& I. Ry. Co.’ (C. C. A.) 251 FY 514, 519. ‘In view of the aie that interest, if re- 
covered, is by way of damages, we are disposed to think it was waived, in view 
of the fact that interest was not mentioned'in the statements of damages pre- 
sented at the time the checks were offered and received. As plaintiff’s counsel 
says: “When we came to prepare the bill that [interest] naturally followed.” 

It follows, from the views we have expressed, that the award’ of damages 
made by the District Court should be affirmed to the extent of rental and salary 
in question, but reversed as to the interest. 

We are not impressed by defendants’ contention that the allowance should 
be but for 18 days, instead of 21 days, because of plaintiff’s announced willing- 
ness to take drafts “payable in 2 or 3 days.” The fact that plaintiff was willing 
to grant that much grace, in case of practically immediate payment, does not 
amount to a concession by it that such an extension was matter of right. 

Appellants will recover one-third of their costs of this appeal. The award 
to plaintiff of its costs in the District Court will stand. 


INSURANCE UNDERWRITERS’ AGENCY vy. PRIDE. (No. 436.) 
arene, a of Arkansas. May 9, 1927. 
4 Southwestern Reporter 19. 
2, INSURANCE—WHERE AGENT WAS INSTRUCTED TO KEEP PROP- 
ERTY INSURED WITHOUT DESIGNATION OF COMPANY, POLICY 
ISSUED AND DELIVERED TO INSURED’S CLERK WAS BINDING, 
THOUGH FORMER POLICY WAS CANCELED WITHOUT NOTICE. 
Where owners of property in store instructed agent to keep it insured with- 
out designating name of company, policy written by agent and turned over to 
clerk in store with request for surrender of old policy was enforceable, though 
policy had originally been placed with another company.and had been canceled 
by agent without notice; required element of mutuality being present in new 
contract. 
(For other cases, see Insurance, Dec. Dig. §§ 108, 229[4].) 


3. INSURANCE—GENERAL INSTRUCTIONS TO: AGENT. TO KEEP 
PROPERTY INSURED GAVE AUTHORITY TO ACCEPT SUBSTITUT- 
ED POLICY WHEN WRITTEN AND TO WAIVE CANCELLATION 
NOTICE CLAUSE OF OLD POLICY. 

Instruction to insurance agent to keep property insured, leaving selection 
of company to agent, gave authority to accept policy for insured when written, 
to waive cancellation notice clause of old policy, and to accept new policy in 
lieu thereof. 

(For other cases, see Insurance, Dec. Dig. §§ 108, 229[4].) 


4. INSURANCE—LIENHOLDER ENTITLED TO ENTIRE AMOUNT OF 
POLICY MAY SUE UNDER LOSS PAYABLE CLAUSE AS HIS INTER- 
EST MAY APPEAR, INDEPENDENT OF INSURED. 

Lienholder can maintain action on policy under ordinary loss payable clause 
as his interest may appear, independent of insured, if lienholder is entitled to 
entire amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 624[3}.) 


5. INSURANCE—MORTGAGEE HAS VESTED RIGHT UNDER LOSS 
PAYABLE CLAUSE AS HIS INTEREST MAY APPEAR, WHICH IS 
UNIMPAIRED: BY SETTLEMENT BETWEEN INSURER AND IN- 
SURED. 

Mortgagee or lienholder acquires vested and enforceable. right under or- 
dinary loss payable clause as his interest may appear, which cannot be destroyed 
by settlement between insurer and insured. 

(For other cases, see’ Insurance, Dec. Dig. §579.) 


Appeal from Circuit Court, Mississippi County; W.:'W. Bandy, Judge. 


» 
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Suit by J. P. Pride and another against the Insurance Underwriters’ Agency. 
Judgment for plaintiff named, and defendant appeals. Affirmed. 

; G. T. Fitzhugh, of Memphis, Tenn., and J. T. Coston, of Osceola, for appel- 
ant. 

Gravette. & Alexander, of Blytheville, for appellee. 

Humpnuretrys, J. This suit was brought in the Chickasawba district of the 
circuit court of Mississippi county by appellee and Paul Howard against appel- 
lant, upon a fire insurance policy No. 818634,, to recover $3,000, the face value 
thereof, for the destruction of a stock of goods and fixtures by fire on November 
26, 1924. On June 29, 1925, Paul Howard met Bruce Richards, the adjuster of 
W. L. Nelson & Co., general agents of appellant, in their office in Memphis, 
Tenn., and made a statement to the effect that the policy sued upon was never 
accepted by him, but was attempted to be substituted by W. M. Burns, local 
insurance agent for appellant, in Blytheville, Ark., for a policy theretofore writ- 
ten by said Burns in the Liverpool, London & Globe Insurance Company, with- 
out his authority and consent, and that he (Howard) was. not in accord with the 
action of J. P. Pride, the mortgagee of the goods and fixtures, in the employ- 
ment of attorneys and the institution of this suit. After making the statement, 
he accepted $90 return premium on the policy sued upon and issued the follow- 
ing receipt for same: 

“Receipt for Return Premium 
“June 29, 1925. 

“Receipt is hereby acknowledged of the sum of ninety and no/100 dollars 
($90), same being the premium under Insurance Underwriters’ Policy No. 818634, 
being returned to me by W. L. Nelson & Co., for the reason that such sum of 
money is for the premium of the above policy which I did not order, or ever 
instruct the said company and/or its agent to issue. I do not have the policy 
contract for I am of the opinion that the same was destroyed by fire. If the 
policy contract was in my possession, I would freely and willingly surrender 
same, and do hereby promise to do so if it is found. 

“In witness whereof I have hereunto set my hand, this 29th day of June, 1925. 

“Paul Howard, Assured. 

“Witness: John Clinton.” 

On the same day Howard wrote and mailed the following letter to the at- 
torneys which he and Pride had employed to bring the suit: 

“Memphis, Tenn., June 29, 1925. 

“Messrs. Alexander & Gravett, Blytheville, Ark—Gentlemen: Pursuant to 
my verbal instructions given you Saturday, June 27, 1925, I hereby instruct you 
to dismiss the suit filed in my name against the Stuyvesant Insurance Company 
under their policy No. 1130068, as I have made settlement with the company, 
they agreeing to pay the court costs, which I am advised is $11.05, and attorney’s 
fees of $30. 

“You are also instructed to dismiss the suit under Insurance Underwriters’ 
policy No. 818634, as I do not wish this suit further contested, being confident 
that this company should pay me nothing. Please advise me by return mail 
_ these instructions are understood and that you have complied with my 
wishes. 

“Please let me have your bill for expenses and court cost and attorney’s 
tee in filing the suit against the Insurance Underwriters’ Agency. 

“Yours very truly, Paul Howard.” 

The attorneys answered by return mail to the effect that the suit would not 
be dismissed unless the court dismissed it. 


Appellant filed a motion to dismiss the case when court convened. The mo- 
tion was granted as to Paul Howard and denied as to J. P. Pride. 

An answer was filed denying liability under the policy, and the cause pro- 
ceeded to a trial in the name of J. P. Pride, resulting in a verdict and consequent 
judgment in favor of appellee for $1,200, from which is this appeal. 

The facts briefly stated are as follows: Paul Howard purchased a stock of 
goods and fixtures in Blytheville, Ark., from J. P. Pride on May 31, 1924, which 
were insured for $5,000. Pride executed a bill of sale to Howard for the prop- 
erty, reserving the title in himself until the purchase money was. paid. The fix- 
tures were valued in the trade at $2,069 and the goods at $1,892. In November, 
1924, after the stock had been reduced to some extent by sales, Pride and How- 
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ard applied to W. M. Burns who represented several insurance companies, in- 
cluding the company of appellant, for a cancellation of the $5,000 policy and 
issuance of a new policy for $3,000, $1,800 on the stock and $1,200 on fixtures, 
without selecting or designating the company in which the policy should be 
written. The selection or designation of the company was left entirely to the 
local agent, Burns. The only instruction given by them to Burns was to keep 
their property insured. Burns knew that Pride had reserved the title when he 
sold the property to Howard, or at least that Pride owned an interest in the 
property. Howard paid the premium and a new policy was issued in the Liver- 
pool, London & Globe Insurance Company conforming to the application. The 
policy contained a provision for cancellation upon five days’ notice. When Burns 
reported the issuance of the policy to the home office, the Liverpool, London & 
Globe Insurance Company wired him to cancel the policy, which he did, with- 
out giving five days’ notice, and immediately issued the policy sued upon and 
took it to the store and delivered it to the clerk in charge, Howard being absent, 
who put it in the cash register. It was the custom in canceling policies to pay 
no attention to the notice. The. custom was for the agent to rewrite the insur- 
ed in a new company and take up the old policy. The old policy in this instance 
was locked up in the safe, and the clerk did not have access to it. A rider was 
placed upon the policy stating that the amount due Howard thereon should be 
paid to J. P. Pride as his interest might appear. Through mistake or typogra- 
phical error, the rider applied to Insurance Underwriters of New York. The 
day after Burns left the policy with Howard’s clerk he was in the store and 
the clerk offered him the policy, but he informed the clerk that it was the old 
policy he wanted to take up and refused to take up the new policy which he 
had left for Howard. The fire which destroyed the property occurred that night 
and the new policy was burned. The old policy was obtained a few days after 
the fire and returned to the Liverpool, London & Globe Insurance Company. 

[1] Before discussing the question properly raised for determination on 
this appeal, we will refer for a moment to the contention of appellant that the 
judgment should be reversed because the rider pasted on the policy applied to 
the Insurance Underwriters of New York, and not to appellant. Appellant made 
no defense on this ground in‘ the trial court, and he cannot be heard to raise 
the question the first-time on appeal. It is apparent that the reference to the 
New York company was a mistake, for, if not, appellant would have interposed 
the defense that the policy was not written or the premium received by it. 


[2,3] Appellant contends for a reversal of the judgment upon the ground 
that the policy sued upon was not delivered to Howard. The theory advanced 
is that, because the policy was not handed to and accepted by Howard, it did 
not become a binding obligation upon or contract between the parties, the ar- 
gument being that there was no meeting of the minds of the parties upon the 
terms thereof, and therefore no contract. It is true that mutuality is one of 
the essentials of a contract, and such essential is not lacking in this contract. 
Both Pride and Howard conferred authority in the beginning upon Burns to 
insure their property in any company he represented, leaving the selection or 
designation of any company to him. Our court is committed to the doctrine 
that authority of such breadth and scope has the effect of constituting the agent 
of the insurer, the agent of the insured also, to accept the policy when written, 
and to waive the cancellation notice clause, and to accept a new policy in lieu 
of an old one. Phoenix Insurance Co. v. State, 76 Ark. 180, 88 S. W. 917, 6 Ann. 
Cas. 440; Commercial Union Fire Insurance Co. v. King, 108 Ark. 130, 156 S. W. 
445: Allemania Fire Insurance Co. v. Zweng, 127 Ark. 141, 191 S. W. 903. 


[4, 5] Appellant also contends for a reversal of the judgment on the ground 
that one who has a lien upon property cannot maintain an action under an or- 
dinary loss payable clause as his interest may appear in an insurance policy, in- 
dependent of the insured. We can see no reason for this position, if the lien- 
holder is entitled to the entire amount of the policy as in this case, nor why the 
lienholder would not have a right to use the name of the insured as well as his 
own in prosecuting a suit.against the insurer, if his interest .was as great or 
greater than that of the insured. We think the case of Burlington Insurance 
Co. v. Lowery, 61 Ark. 108, 32 S. W. 383, 54 Am. St. Rep. 196, is authority for 
the maintenance of such a suit by. the lienholder in case it appears. that his in- 
terest is as great or greater than that of the insured. If the doctrine were other- 
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wise, there, could be no reason or yse of, inserting such, a:claus in a policy. It 
would merely serve as an invitation to every insured to. settle with the insurer 
for.a.few dollars in, case of loss if. the lien amounted to as. much or more than 
the amount due under the policy. We, think a mortgagee or lienholder acquires 
a vested and enforceable right under an ordinary loss payable clause as his in- 
terest may appear, in an insurance policy, which cannot be destroyed by a set- 
tlement or adjustment between the insurer and the insured. 
No error appearing, the judgment is affirmed. 


AMERICAN ALLIANCE INS. CO. v. PAUL et al..(No. 428) 
Supreme Court of Arkansas. May 2, 1927. 
Rehearing Denied May 30, 1927. 
294 Southwestern Reporter 58. 

3. INSURANCE—WHERE BOTH PARTIES INTENDED FIRE POLICY TO 
COVER COTTON IN POSSESSION OF WAREHOUSE COMPANY, 
BUT POLICY REQUIRED STORAGE IN CERTAIN WAREHOUSE, RE- 
ger aaaa AFTER LOSS IN ANOTHER WAREHOUSE HELD PRO- 
Where both insurer and ‘insured intended fire policy to cover cotton while in 

possession of warehouse company, but policy required storage in certain ware- 
house, agent not knowing that warehouse company had acquired another, policy 
held properly reformed, after loss of cotton in such other warehouse, to cover it 
while stored there, since:such limitation of coverage, under circumstances, amounted 
to inequitable conduct justifying reformation. 


(For other cases see Insurance, Dec. Dig. § 143[4].) 


4. INSURANCE—FIRE INSURANCE POLICY MAY BE REFORMED TO 

EXPRESS REAL INTENTION OF PARTIES. 

Policy of fire insurance, like any other written instrument, is subject to refor- 
mation, where facts and circumstances will justify it, so as to express real intention 
of parties. ' 

(For other cases see Insurance, Dec. Dig. § 143[1].) 


5. INSURANCE—INSURED HELD NOT ENTITLED TO PENALTY AND 
ATTORNEY’S FEE, WHERE WITHOUT PAYMENT-OR TENDER OF 
CORRECT PREMIUMS, HE DEMANDED FULL VALUE OF PROPERTY 
DESTROYED. , 

In suit to reform fire insurance policy by changing description of location of 
property insured, and for value of insured property which was. destroyed, assess- 
ing penalty and attorney’s fee held error, where plaintiff made demand for full 
value of property destroyed without payment or tender of. correct premiums. 

(For other cases see Insurance, Dec. Dig. § -602.) ' 


6. INSURANCE—AMOUNT OF UNPAID PREMIUMS MUST BE DEDUCT- 

ED FROM JUDGMENT FOR VALUE OF DESTROYED PROPERTY 

IN SUIT TO REFORM POLICY AND FOR VALUE OF PROPERTY 

DESTROYED. 

In suit for reformation of fire insurance policy to change description of loca- 
tion of property insured and for value of insured property which was destroyed, 
amount of unpaid premiums must be deducted from judgment, which was for value 
of property destroyed plus interest. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from Jefferson Chancery Court; H. R. Lucas, Chancellor. 

Suit by E. L. Paul and others against the American Alliance Insurance Com- 
pany. Decree for plaintiffs, and defendant appeals. Affirmed in part and reversed 
in part, with directions. : 

Cockrill & Armistead, of Little Rock, for appellant. 

Rowell & Alexander, of Pine Bluff, for appellees. 

McHansy, J.. On November 22, 1924, appellee E. L. Paull was the owner of 
37 bales of cotton in transit via Missouri Pacific Railroad Company from Grady 
to Pine Bluff, Ark. shipper’s order bill of lading for 27 bales of such cotton hav- 
ing been issued and delivered to appellee, and the other 10 bales. moving separately 
from H. A. Bankston to. H. A. Bankston, Pine Bluff, Ark., notify E. L. Paul clo 
Pine Bluff Compress & Warehouse Company, Pine. Bluff, Ark. On that date, ap- 
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pellee went to the office of the Home Insurance Agency in Pine Bluff to procure in- 
surance on this cotton, which he did through Mr. George W. Wells, president of 
the agency company, who caused to be issued a policy of insurance in appellant 
company in the sum of $5,000 for a premium of $22.40 for a term of six months 
from November 22, 1924, to May 22, 1925, against loss by fire on the following des- 
cribed property, “while located and contained as described herein and not elsewhere, 
to wit: 

“$5,000 on cotton in bales, owned or ‘held by the assured, in trust, or on com- 
mission, or on joint account with the Pine Bluff Compress & Warehouse Company’s 
compress and warehouse, and on platforms and tramways adjoining said compress, 
situated near the eastern city limits of Pine Bluff, Ark., and also while in or on 
cars on sidetracks and switches before actual delivery of cotton is made to the 
said compress, but not while in transit nor while bill of lading is in force. * * * 

It is further understood and agreed that if this policy covers at more than one 
place or location (and within the meaning of this clause each warehouse, yard, or 
platform is understood to be a separate location), then the whole amount of in- 
surance named herein shall be distributed and apply in each location as the value 
of the property insured in each location bears to the total value of the property in- 
sured in all locations. * * *” 

Prior to obtaining this insurance, appellee had borrowed a sum of money from 
the National Bank of Arkansas, for which this cotton was security, and by agree- 
ment of parties, a loss payable clause to the National Bank of Arkansas was at- 
tached to the policy and delivered to the National Bank of Arkansas by the agency 
on the direction of appellee Paul, who did not read and never saw the policy until 
after the loss hereinafter mentioned. 

The Pine Bluff Compress & Warehouse Company had for many years owned 
and operated a very large compress and warehouse near the eastern city limits of 
Pine Bluff, which it called No. 3, and the St. Louis Compress Company had owned 
a cotton warehouse on the west side of the city, which in September 1924, it sold to 
the Pine Bluff Compress & Warehouse Company, and which was known as ware- 
house No. 1, but same had not been used by the latter company for the storage of 
cotton until the middle of November, and neither Mr. Paul nor Mr. Wells of the 
insurance agency kenew, at the time this policy was issued, that the Pine Bluff Com- 
press & Warehouse Company either owned or was using for storage of cotton ware- 
house No. 1 in the western part of the city. In press or warehouse No. 3, there were 
two rates for insurance on cotton stored therein, depending on the location of the 
cotton in the compartments. There were 12 storage compartments in this press, 
and if the policy was to cover while located in compartments from 1 to 12, the prem- 
ium rate is 64 cents, but if the location of the cotton is limited to compartments 5 to 
12, the premium rate is 39 cents per $100. The premium rate in warehouse No. 1 is 
$2.31 per $100, and if the policy covers cotton in both warehouses in the nature of 
a blanket coverage, the premium rate is $2.81 per $100. At the time the policy was 
written, neither party having in mind the possibility of the location of the cotton in 
the warehouse No. 1, they discussed the difference in rates in warehouse No. 3, and 
Mr. Paul chose the higher rate in order that there might be no contention regard- 
ing the location of the cotton in the event of loss. 


The 27 bales covered by the bill of lading before mentioned was brought into 
Pine Bluff promptly, but were not unloaded in warehouse No. 3 on account of con- 
gestion, and by direction of the warehouse company they were delivered to and 
stored in warehouse No. 1. Thereafter, on December 11, warehouse No. 1 was des- 
troyed by fire, in which these 27 bales were burned. The other 10 bales were de- 
livered to Compress No. 3 in the eastern end of the city. Appellee did not dis- 
cover for some time after the fire that his cotton had been destroyed, but he did 
later discover this fact, and on December 31, 1924, he was in the office of the Home 
Insurance Agency and advised Mr. Wells that 27 bales of his cotton were burned. 
Mr. Wells promised to notify the company of the loss, and stated that it would not 
be long before he would hear from them. On that day, December’ 3lst, after Mr. 
Paul had left the office, Mr. Wells wrote him a letter advising him’ that, in his 
judgment, the company was not liable for the reason that he had discovered on 
examination that the policy covered loss in press No. 3, and did not cover loss in 
press No. 1, and in this letter he made this statement: 


“After.you were in our office this a. m., and when we started to report loss to 
the company, we found that this policy was issued, upon your instructions, to cover 
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in press No. 3 situated in the eastern part of Pine Bluff, at rate of 64 cents per 
annum. We mention rate, as there coal Ue no doubt as to whether the policy should 
cover, for at time you took out this policy, you had us give you tentative figures as 
to the cost of same. The rate in press No. 1, which burned, is $2.31 per $100.” 

After denying liability, he stated in the letter that they were reporting the loss 
to the company, advising it fully and would let Mr. Paul hear from him again when 
he heard from the company. The agency thereafter, on the Ist of each month, 
rendered a bill to appellee Paul for the premium on this and other policies, and on 
March 16, 1925, while in the office of the agency, he signed a check written out by 
Mr. Wells for $30.40, covering his bill for this and other premiums, and on that 
day after Mr. Paul had left the office, Mr. Wells wrote a letter to him, returning 
the check for $30.40, and again denying liability under the policy in question in which 
he stated: 

“We could have and would have been just as pleased to write you insurance 
there (meaning in press No. 1) as in press No. 3; in fact, we would have liked it 
better, as rate in that location is higher, and as we work upon a commission basis 
our commission would have been greater.” 

Appellant having denied liability, appellees E. L. Paul and the National Bank of 
Arkansas brought suit in the Jefferson chancery court for a reformation of the 
policy, by changing the description of the location of the property insured from 
what it was as issued to read, “while contained in any compress or warehouse be- 
lenging to the Pine Bluff Compress & Warehouse Company, in or adjacent to the 
city of Pine Bluff, Ark.,”’ and for judgment for $3,000, the agreed value of the 27 
bales of cotton, interest, 12 per cent, damages, attorney’s fees, and costs. The court, 
after hearing the evidence, decreed.a reformation of the policy in accordance with 
the prayer of the complaint, gave judgment thereon for $3,000, and added the 
penalty and attorney's fees in the sum of $300, in which the court made a finding of 
fact to the effect that, quoting appellant’s abstract: 

“There was a mutual mistake, that is, that there was a meeting of minds and 
an agreement actually entered into, but that the policy, in its typewritten form, does 
not express what was really intended by the parties.” 

The court further found that the agent, Wells, and appellee Paul both under- 
stood the cotton was insured while in the custody of the warehouse company, and 
so intended it, and that even if it could be said that that was not the intention of the 
agent, then his conduct was so inequitable as to justify reformation. “For either 
reason, this court finds the evidence clear, satisfactory and convincing that the in- 
tent of the parties was not correctly expressed in the typewritten portion of the 
policy, and the policy—that part of it where the mistake of the draftsman occurred in 
failing to give the correct location of the property—should be reformed.” From the 
decree against it, appellant has appealed to this court. 

[1, 2] Appellant’s first contention for a reversal is that the decree of refor- 
mation is not sustained by the evidence for the reason: First that to entitle a 
party to reform an instrument in writing, it must be shown that the mistake was 
common to both parties, and that the instrument as delivered did not express the 
contract as understood by either, and that the evidence in this case is not sufficient 
to show this; and, second, that reformation of a written contract will be granted 
only where the proof is clear, unequivocal, decisive, and beyond reasonable con- 
troversy, and that the evidence in this case does not measure up to this standard. As 
abstract propositions of law, both of the above declarations or statements of the 
jaw are correct. The substance of the first proposition is taken from Varner v. Tur- 
ner, 83 Ark. 131, 102 S. W. 1111; and in Cherry v. Brizzolara, 89 Ark. 309, 116 S. 
W. 668, 21 L. R. A. (N. S.) 508, both propositions are sustained. In the first case, 
quoting from the syllabus, it is said: 

“To entitle a party to reform a deed upon the ground of mistake, it must be 
clearly shown that the mistake was common to both parties and that the deed as 
executed does not express the contract as understood by either of them.” 

The second syllabus of the next case sustains the second proposition of law 
above stated as follows: 

“While equity will reform a written instrument on account of a mutual mistake 
if it does not reflect the intention of either party, yet the proof of such mistake must 
be clear, unequivocal and decisive.” 


[3] Any number of decisions of this court might be cited, and a great number 
of them are cited and quoted from in appellant’s brief running from McGuigan v. 
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Gaines, 71 Ark. 614, 77 S. W. 52, down to the recent case of Norsworthy v. Hicks, 
170 Ark. 877, 281 S. W. 660. But we do not agree with counsel that these rules have 
not bzen met and. satisfied in this case. Let it be remembered that neither the agent 
of appellant nor Mr. Paul knew that the compress company had more than one ware- 
house for the storage of cotton in the city of Pine Bluff; that appellee Paul knew 
nothing about the location of the one warehouse in the eastern part of the city. 
What Mr. Paul wanted, and what Mr. Wells intended necessarily, was that the 
cotton should be insured while in the possession of the compress company, where- 
ever, it might be located, and Mr. Wells believed that it would be located in ware- 
house No. 3, as that was the only place that it could be put and be in a warehouse 
in the possession of the compress company, as he knew of no other at that time. 
The fact that it might be located a part in one place and a part in another place 
is distinctly recognized by the second clause of the policy above quoted, although 
neither party actually contemplated such at the time. A portion of the language of 
that clause is “that if this policy covers at more than one place or location (and 
within the meaning of this clause each warehouse, yard, or platform is understood 
to be a separate location),” and this ‘is a recognition that the cotton might be in 
different locations. , 

While Mr. Wells testified very positively that he wrote the policy in accordance 
with the instructions of Mr. Paul, he says that when Mr. Paul came into his office 
and asked him what it would cost to insure the 37 bales, he asked him where the 
cotton would be, and that Mr. Paul said in the Pine Bluff Compress & Warehouse 
Company, showing conclusively to our minds that it was the intention of both par- 
ties that the cotton should, be insured while in the possession of the Pine Bluff 
Compress & Warehouse Company, weherever it might be located. This conclusion 
is further borne out by the fact that in the letter of December 31, 1924, he stated 
that the policy was issued on Mr. Paul’s instructions to cover in press No. 3 “at rate 
of 64 cents per annum. We mention rate, as there could be no doubt as to whether 
the policy should cover, for at time you took out this policy you had us give you 
tentative figures as to cost of same.” 

In other words, Mr. Wells bases his statement that Mr. Paul instructed him 
to insure this cotton in warehouse No. 3 on account of the rate charged. The fact 
that he charged him in 64-cent rate is the foundation for Mr. Wells’ belief that Mr. 
Paul gave him such definite instructions, rather than an independent recollection 
that Mr. Paul had so instructed him. This letter was written December 31, shortly 
after the fire, and his recollection of the matter at the time was undoubtedly better 
than it was at the time of the trial. In his letter of March 16, Mr. Wells states that 
he would have been pleased to have written his insurance covering press No.l. On 
December 31st, Mr. Paul went to Mr. Wells’ office and notified him that 27 bales of 
his cotton had been destroyed in warehouse No. 1, and Mr. Wells, at that time, did 
not know, or at least did not remember that the nolicy did not cover warehouse No. 
1, and told Mr. Paul that he would notify the insurance company and would hear 
from them shortly. He did not know, or did not remember, that is was not 
covered, until he looked at his records and found that he had caused the policy to 
be written so as to cover only in press No. 3. Again, it is not disputed that 
Mr. Paul wanted his cotton insured and that Mr. Wells agreed to insure it while 
in the possession of the Pine Bluff Compress & Warehouse Company. Mr. Wells, 
as agent of appellant, agreed and undertook to do this. If, therefore, having 
undertaken to protect Mr. Paul against loss of this cotton by fire while in the 
possession of the warehouse company, he either carelessly, negligently, or fraudu- 
lently so wrote the policy as to limit the coverage to loss to a particular posses- 
sion instead of possession generally, this would amount to inequitable conduct such 
as to justify reformation of the policy. 

In the case of Welch v. Welch, 132 Ark. 227, 200 S. W. 139, this court went 
thoroughly into the question of reformation of written instruments, and there held 
that a court of equity will reform written instruments, either where there has 
been a mutual mistake, or where there has been a mistake of one party accompanied 
by fraud or inequitable conduct of the other party, and quoted 3 Pomeroy Eq. Jur. 
(3d Ed.) par. 1376, as follows: 

“Equity has jurisdiction to reform written instruments in but two well defined 
cases: (1) Where there is a mutual mistake—that is, where there has been a meet- 
ing of minds—an agreement actually entered into, but the contract, deed, settle- 
ment, or other instrument, in its written form, does not express what was really 
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intended by the parties thereto; and (2) where there has been a mistake of one 
party accompanied by fraud or other inequitable conduct of the remaining parties. 
In such cases the instrument may be made to conform to the agreement or trans- 
action entered into according to the intention of the parties. The conditions of 
fact giving rise to the exercise of the jurisdiction to grant reformation are numer- 
ous. Almost all’ written instruments may be reformed when a proper occasion is 
furnished.” 

In order to justify reformation, it is not necessary that the facts be undisputed. 
In Troupe v. Ancrum, 146 Ark. 36, 225 S. W. 9, it is said, quoting from syllabus: 

“While, to justify reformation of an instrument for mutual mistake, there must 
be something more than a mere preponderance of the evidence, the rule does not 
require that the proof be undisputed; it is sufficient if ‘the testimony is unequivocal 
znd clear, that is, such as to satisfy the court that the mistake was made and that 
the instrument does not express the intention of the parties.” 

[4] A policy of fire insurance, like any other written instrument, is subject 
to reformation, where the facts and circumstances will justify, so as to express the 
real intention of the parties. Conn. Fire Ins. Co. v. Wigginton, 134 Ark. 152, 
203 S. W. 844, where this court reformed a fire instruance policy so as to attach 
a standard mortgage clause to same instead of a loss payable clause, and this was 
done on conflicting evidence. 

[5, 6] It necessarily follows from what we have said, that the decree of the 
court in reforming this policy to cover the loss of these 27 bales of cotton is 
correct. The last contention of counsel for appellant is that the court committed 
error in assessing a penalty and attorney’s fee, and this. contention is made on the 
ground that the penalty and attorney’s fee statute applies only to a suit on a 
written policy, and that no recovery was had in this case on the written policy 
involved herein; that the policy was reformed by parol testimony, and a recovery 
had on the policy thus reformed. We agree with counsel that the court erred in 
assessing penalty and attorney’s fee, but for a different reason from that alleged. 
The case of AStna Ins. Co. v. Short, 124 Ark. 505, 187 S. W. 657, cited by counsel, 
is not authority to sustain appellant’s contention on this ground. In that case, no 
policy was issued. Here the policy was issued, but not written in accordance with 
the intention of the parties. We agree with the contention that there can be no 
recovery for attorney’s fee and penalty, for the reason that appellees cannot 
recover the full amount sued for—the sum demanded. Pacific Mutual Life Ins. 
Co. v. Carter, 92 Ark. 378, 123 S. W. 384, 124 S. W. 764. The premium on this 
policy has not been paid, and there was no offer on Mr. Paul’s part to pay same 
during the course of this trial, Furthermore, the uncontradicted testimony shows 
that the rate in warehouse No. 1 is $2.31 per $100, whereas the rate in compart- 
ments from 1 to 12 in warehouse No. 3 was 64 cents. We cannot tell from the 
evidence in the record what the rate on warehouse No. 1 would be for six months, 
whether one-half of the annual rate or not. If we could so determine this matter, 
judgment would be entered here. 

The decree of the chancery court in this regard was erroneous, and in this 
respect it is reversed, with directions to determine the amount of the premium 
due for the six months’ period on the 27 bales of cotton in warehouse No. 1, of 
the value of $3,000, and the amount of the premium due and unpaid for the 10 
bales of cotton located in warehouse No. 3, and deduct the total thereof from the 
$3,000 and interest, as allowed in the decree, and enter judgment for the balance 
thus found to be due. It is so ordered. 


CAMDEN FIRE INS. ASS’N on a" N. J., et al. v. MELOY. 
oO. , 
Supreme Court of Arkansas. May 16, 1927. 
294 Southwestern Renorter, 378. 

1. INSURANCE—DAILY RECORD OF RICE ONLY STORED IN IN- 
SURED’S GRANARY HELD SUFFICIENT COMPLIANCE WITH 
FIRE POLICY, REQUIRING RECORD OF GRADES AND TRANS- 
ACTIONS, 

Under fire policy requiring insured to keep inventory showing quantity and 
kind of rice on hand and record of transactions, if same has been graded, priced, 
bought, or sold, in fireproof place, daily record of rice put in insured’s granary 
was sufficient, without keeping record of grades, where’ rice was not graded, 
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priced, bought, or sold, and there had been no change in amount of rice between 
time policy was issued and date of fire. . 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


2. INSURANCE—PERSON, NOT BUYING OR SELLING RICE - DAILY, 
HELD NOT SUBJECT TO PROVISIONS: OF FIRE POLICY REQUIR- 
ING RECORD OF GRADES OF RICE AND TRANSACTIONS. 

Fire policy, requiring inventory showing quantity and kind of rice insured, 
and record of transactions, if graded, bought, or sold, has no application in case 
of farmer or person not buying or selling rice as dealer or warehouseman, whose 
stock is subject to change from day to day, by buying or selling same. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


3. INSURANCE—INSURED, ONLY STORING OWN RICE IN OWN 
GRANARY, HELD NOT REQUIRED TO COMPLY WITH FIRE 
POLICY PROVIDING THAT RECORD OF GRADES AND TRANS- 
ACTIONS BE KEPT IN SAFE. 

Where insured was not a dealer in rice, but was only storing own rice in 
own granary, no change taking place in amount thereof from day to day, he 
was not required to comply with policy requiring inventory of quantity and grade 
of rice and record of transactions, to be kept in safe; the law not compelling one 
to do vain or uselsss things. 


(For other cases, see Insurance, Dec. Dig. § 335[4].) 


4. INSURANCE—DEMAND AND ACCEPTANCE OF PREMIUMS AFTER 
FIRE AND KNOWLEDGE BY ADJUSTER OF BREACH OF IRON 
SAFE CLAUSE HELD “WAIVER” OF. DEFENSE. 

In suit on fire policy, demand and acceptance of premiums after fire and 
after adjuster had made investigation, with full knowledge of alleged breach of 
“record warranty” or “iron safe clause,” requiring insured to keep inventories of 
insured property, without offering to return premiums, constituted waiver of such 
defense. 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 


Appeal from Circuit Court, Arkansas County; Geo. W. Clark, Judge. 

Separate suits by J. M. Meloy against the Camden Fire Insurance Association 
of Camden, N. J., and against the Mississippi Fire Insurance Company, consolidated 
for trial. Judgment for plaintiff. Defendants? motion for new trial ‘was over- 
ruled, and they appeal. Affirmed. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, and Danaher 
& Danaher, of Pine Bluff, for appellants. aaa 

John W. Moncrief, of Stuttgart, for appellee. 

McHaney, J. Appellees brought two separate suits in the Arkansas circuit 
court, southern district, one against appellant, Camden Fire Insurance Association 
of Camden, N. J., and the other against the Mississippi Fire Insurance Company of 
Jackson, Miss., to recover on separate policies issued by appellants, insuring the 
appellees against loss by fire in the sum of $6,493.50 each, on rough rice while 
located in the granary of the appellee, Meloy, in the Southern district of Arkansas 
county. The cases were consolidated and tried together, resulting in a judgment for 
the amount sued for against each company in the sum of $6,437.50, or a total of 
$12,875, with interest from March 10, 1925, at 6 per cerit., and the statutory penalty, 
and was based upon proof satisfactory to the jury that there were 10,300 bushels of 
rice in the granary, of the value of $1.25 per bushel.. After the verdict and judg- 
ment were rendered, the question of the attorney’s fees to be fixed by the court 
was postponed to an adjourned day, at which time the testimony of several 
witnesses on behalf of the attorney for the plaintiffs was taken, and the court, 
after hearing such testimony, fixed the attorney’s fees at $2,000, for which judg- 
ment was accordingly rendered. There was. no objection or exception on the 
part of counsel for appellants to the action of the court in so doing. Thereafter, 
in due time, a motion for a new trial in each case was filed, overruled, and an 
appeal was prayed and granted to this court, where they have been submitted and 
briefed together on one transcript. 

[1] Appellants first urge as a ground for reversal that appellees were not en- 
titled to recover, because they failed to comply with what is known in one of the 
policies as the “iron safe” clause, and in .the other as the “record warranty” 
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clause. These clauses are almost identical, and in substance provide that the 
assured shall, at the beginning of each season, make a complete itemized inventory, 
showing the quantity and kind of rice on hand, “and, if same has been graded, 
priced, bought, or sold, will preserve an exact record of such grade of rice”; that 
he shall keep a set of books, and a record showing the quantity and kind of rice 
on the premises, and removed from the premises, and, “if any of the rice * * * 
is graded, bought, or sold by the assured, shall produce accurate records of the 
grades, quantities, and prices involved in such transaction; that the assured shall 
keep such inventory, books, records, accounts, including record of grades and 
prices * * * securely locked in a fire-proof safe at night, and at all times 
when such books or records are not actually in use, and/or failing in this, shall 
keep same in some place not exposed to fire which would destroy aforesaid premises,” 
and further provides, if this is not done, the policy shall be null and void. ; 

R. A. Scott, a witness for appellees, testified that he kept a daily record of th 
number of bushels of rice threshed and put in the granary, but appellants insist that 
this is not sufficient, because he did not claim to have kept any record of the 
grades. A sufficient answer to this is that the policies do not require that a record 
of the grades be kept, unless the “same has been graded, priced, bought, or sold.” 
The rice in the granary had not been graded, neither had any rice been bought, 
ard none sold, except 650 bushels delivered to the Rice Growers’ Association prior 
to the 18th day of February, the date of the issuance of these policies. The same 
amount of rice in the granary at the time of the issuance of the policies was still 
there at the date of the fire. There had been no change in any respect, and a 
ee record of the amount of rice put in the granary was kept by the 
appellees. 

(2, 3] It is manifest, from a casual reading of these clauses, that they can 
have no application in the case of a farmer or other person who was not buying 
or selling rice as a dealer, or warehouseman, whose stock is subject to change 
from day to day by the increase of the amount bought, or the decrease thereof by 
the amount sold. In the case of Queen of Arkansas Insurance Co. v. Dillard, 96 
Ark. 378, 131 S. W. 946, where the property insured in the policy was “$400 on 
his office furniture, fixtures, and supplies, including desks, tables, chairs, stands, 
type, type cases, presses, and electrical fixtures as: are necessary to his use, and 
such other furniture and fixtures,” this court, in disposing of the contention of 
the insurance company that the insured violated the “iron safe” clause by keeping 
no books and making no attempt to comply therewith, said: 

“The requirements of the iron safe clause have reference to such articles of 
merchandise as constitute the stock in trade of the insured, and have no application 
to property in a policy like that under consideration.” 

Again the court said: 


“The object in requiring a set of books to be kept showing a record of the 
business transacted, and of the changes taking place from day to day in the stock 
of goods of the insured, is that the insurer may have the means of ascertaining 
the amount and value of the goods destroyed. Southern Ins. Co. v. Parker, 61 
Ark. 207 [32 S. W. 507]. In cases like this, where no stock of goods or other wares 
areekept on hand, it is apparent that the requirement of the iron safe clause can 
serve no useful purpose, and the maxim that ‘the law does not compel one to do 
vain or useless things’ applies.” 

In the case of Miller v. Delaware Ins. Co., 14 Okl. 81, 75. P. 1121, 65 L. R. A. 
173, 2 Ann. Cas. 17, the court used this language: 


“This ‘inventory and iron safe’ provision is intended to have reference only to 
such articles of merchandise as constitute stock in trade, and the purpose of the 
clause is to provide evidence from which to determine what the actual loss sus- 
tained is, in case of fire * * * General merchandise, however, is a character of 
property which is at all times changing. The amount of stock in trade on hand 
one day is but little, if any, evidence of what may be on hand at another time. 
Upon the one hand, the stock is being depleted by sales made, while upon the 
other, it is being replenished by purchases. All business men know that the 
amount of stock kept by any merchant fluctuates very materially. * * *” 


Since Meloy was not a dealer in rice, but was only storing his own rice in his 
own granary, and no change taking place in the amount thereof from day to day, 
it would be a vain and useless thing to say that he must comply with these so- 
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called “iron safe” and “record warranty” clauses, by keeping a set of books and 
doing the other things required therein. 

Appellants’ next contention is that the record, such as was kept, showing 
the amount of rice in the granary, was not exhibited to their adjuster, and that 
the failure to do this canceled the policies. Powell, the adjuster, testified that he 
asked Meloy to show him the record, and that Meloy had nothing to show him; but 
Meloy testified on this point as follows: 

“Q. Did you have that book at the time? A. It may have been at the 
house. I didn’t show it to Mr. Powell. It was at the house and Mr. Powell did 
not want to see it. I showed it to the state fire marshal; he copied it.” 

And he further testified that Powell said the only question was the amount 
of the rice. The record of the amount of rice threshed and put in the granary 
was introduced in testimony, and showed the exact amount of rice in the granary 
at the time the policies were issued, and at the time of the fire, and the jury has 
decided this question against appellants’ contention. 

[4] Furthermore the demand and acceptance of the premium after the fire, 
and after the adjuster had made his investigation, and with full knowledge of the 
alleged breach of the “record warranty” or “iron safe” clause, constituted a waiver 
of these defenses. After Powell had been to see Meloy about adjusting the loss 
in the latter part of April, and after the appellees had furnished original and 
supplemental proofs of loss, and 54 days after the fire, appellants demanded and 
accepted, on the 8th day of May, the premiums on these policies. They did not 
return the same, or offer to return same, up to and including the time of the trial. 
Under these circumstances, appellants will be held to have waived these defenses. 

In Scottish Union & National Ins. Co. v. Wylie, 110 Miss. 681, 70 So. 835, the 
court said: 

“By the acceptance of the premium by the agent of the insurance company 
after the fire, when he had knowledge both of the mortgage on said property 
and of the other additional insurance upon the same, he waived all irregularities 
which might or could have existed, either in the issuance or during the continuation 
of said policy.” Insurance Co. v. Smith, 79 Miss. 144, 30 So. 362; Insurance Co. 
v. Dobbins, 81 Miss. 623, 33 So. 504; Farmers’ Alliance Ins. Co. v. Ferguson, 78 
i P. 231; Manning v. Connecticut Fire Ins. Co., 176 Mo. App. 678, 159 
S. W. L 

[5] It is next urged that the court erred in refusing to postpone the trial, on 
appellant’s motion so to do, from 6:30 in the afternoon until the following morning, 
instead of adjourning to 7:45 p. m. This is based on the ground that the father 
of one of the attorneys for appellant was seriously ill, and was calling for his 
son to be with him during the night, and the attorney wished to be with his 
father during the night. A physician, who was the brother of the attorney, testi- 
fied to the effect that the presence of his brother at his father’s bedside was 
unnecessary, and the record further shows that appellants were ably represented 
by another attorney, who proceeded with the trial of the case. The court over- 
ruled the motion and took an adjournment to 7:45 p. m. Appellants do not 
undertake to show that they were prejudiced in any way by the @bsence of the 
other attorney. This was a matter wholly within the discretion of the trial court, 
and its action will not be disturbed on appeal, unless there is a positive showing 
of abuse of such discretion, or prejudice against appellants’ right. 

[6] It is finally insisted that the action of the court in fixing the attorney’s 
fee in each case at $1,000 is erroneous and excessive, in view of the decisions of this 
court in Maryland Casualty Co. v. Maloney, 119 Ark. 434, 178 S. W. 387, L. R. A. 
1916A, 519, Mutual Life Ins. Co. v. Owen, 111 Ark. 554, 164 S. W. 720, and in 
other cases where the fees were reduced to 10 per cent. of the amount of the 
judgment. We would follow these cases in this case, if the record reflected that 
counsel for appellants objected and excepted to such allowance as being excessive. 
But the record in this case does not show that appellants either objected or ex- 
cepted to the ruling and judgment of the court, and we cannot, therefore, re- 
duce it. ’ 

We find no error in the record, and the judgment is accordingly affirmed. 
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UNITED AMERICAN INS. CO..OF PENNSYLVANIA v. UNION FIRE INS. 
CO. OF PARIS,. FRANCE. . 
(No. 11716.) 
Supreme Court of Colorado. June 13, 1927. 
257 Pacific Reporter, 246. 

1. INSURANCE—FOREIGN INSURER’S AGREEMENT TO REINSURE, 
WITHOUT APPROVING RISK IN WRITING THROUGH RESIDENT 
AGENT, HELD UNENFORCEABLE (C. L. § 2535). 

Contract to reinsure by foreign insurance company held not’ enforceable, where 
risk was not approved in' writing by resident agent as required by C. L. § 2535, 
since such statute applies to any contract amounting to insurance in’ substance, 
whether technically a policy or not. 

(For other cases, see Insurance, Dec. Dig. § 678.) 


2. INSURANCE——COMPLAINT AGAINST ONE REFUSING TO REIN- 
SURE UNDER CONTRACT, WHICH FAILED. TO STATE NEG- 
LIGENCE OR DAMAGES BY REASON OF DEFENDANT’S NEGLECT, 
DID NOT STATE ACTION FOR NEGLECT TO ISSUE, POLICY. 
Action against company which refused to perform oral agreement to reinsure 

held not one for, damages for neglect to issue policy, where complaint failed to 

ante negligence, or lack of due diligence, or damages by reason of defendant’s 
neglect. 
(For other cases, see Insurance, Dec. Dig. § 686.) 


3. INSURANCE—WHERE CONTRACT TO REINSURE WAS INVALID, 

oe IN INSURING VIOLATED NO RIGHT OF INSURED (C. L,. 

§ 2535). 

Defendant’s delay in performing oral contract of reinsurance violated no right 
oe where such contract was not valid owing to noncompliance with C. L. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

Department 1. 

* Error to District Court, City and County of Denver; Julian H. Moore, Judge. 

Action by the United American Insurance Company of Pennsylvania against 
the Union Fire Insurance Company of Paris, France. Judgment of dismissal was 
entered after a demurrer to the complaint was sustained, and plaintiff brings 
error. Affirmed. 

S. M. True, of Denver, for plaintiff in error. 

Sylvester G. Williams, of Denver, for defendant in error. 

Denison, J.. The plaintiff .in error sued the defendant in error and alleged 
an oral agreement by the latter to reinsure $2,000 of a $5,000 policy. written by the 
former, and stated in the complaint that, within two days after said agreement, and 
before the reinsurance was written a loss occurred and that defendant refused 
to pay or write the reinsurance. The defendant in error is a foreign company. 
The district eourt sustained a demurrer to the complaint, and, when the plaintiff 
stood by. the: complaint, dismissed the cause. The judgment was right. 

[1] 1. The statute, C. L. § 2535, is as follows: 

“No foreign fire or casualty insurance company doing business in this state 
shall make, write, place or cause to be made, written or placed any policy, duplicate 
policy or contract of insurance of any kind or character or any general or float- 
ing policy, upon persons or property resident, situated or located in this state; 
except after the said risk has been approved, in writing, by an agent who is a 
resident of this state, regularly commissioned and licensed to transact insurance 
business herein, who shall countersign all policies so issued and receive the full 
commission thereon when the premium is paid.” 

The complaint alleges no such approval; consequently no valid insurance was 
made. 

2. The plaintiff in error claims, however, that this was an executory agree- 
ment to insure, not an insurance, and consequently is not within the category “con- 
tract of insurance’ in the above statute. We cannot assent to this proposition. 
The language of the statute indicates an intention on the part of the Legislature 
emphatically to forbid, except upon the required approval, any contract amounting to 
insurance, in substance, whether technically a policy or not; yet the complaint 
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seeks the same result as if there were a policy. Plaintiff in error cites: Com- 
mercial Mutual Insurance Co. v. Union Mutual Insurance Co. of New York, 19 
How. 318, 15 L. Ed. 636; Franklin Fire Insurance Co. v. Colt, 20 Wall. ‘560, 22 
L. Ed. 423; Franklin Fire Insurance Co. v. Taylor et al., 52 Miss. 441; Security 
Insurance Co. v. Kentucky Marine & Fire Insurance Co., 7 Bush. (Ky.) 81, 3 Am. 
Rep. 301; City of Davenport v. Peoria Marine & Fire Ins. Co., 17 Iowa, 276. 

These are all cases either where there was no requirement for a writing or 
where the only requirement was in the company’s charter, which might be con- 
strued as merely directory because methods other than writing were not pro- 
hibited, and in none of them was a preliminary approval required; the present 
case, however, is governed by the above-quoted section which expressly prohibits 
any sort of contract of insurance except after an approval in writing. This is not 
the same as merely saying that policies must be in writing, and under it no agree- 
ment to insure can be valid without such approval. 

[2, 3] In the reply brief plaintiff in error takes the ground that the action 
is one for damages for neglect to issue the policy, but the complaint is insufficient 
for that purpose for many reasons, the chief of which is it fails to state negligence 
or lack of due diligence or damages by reason of defendant’s neglect. In this 
connection, see De Ford v. N. Y. Life Ins. Co., 75 Colo. 146, 224 P. 1049, and Id. 
(Colo.) 256 P. 317 decided at present term. And, again, since there was no 
valid contract to insure, delay in insuring would violate no right of the plaintiff. 

Judgment affirmed. 

Burke, C. J., and Whitford and Sheafor, JJ., concur. 


HOME INS. CO. OF NEW ier, Te) WESTERN BASEBALL CO. 
o. 11835. 
Supreme Court of Colorado. June 13, 1927. 
257 Pacific Reporter, 265. 


1. INSURANCE—CLAUSE IN RAIN INSURANCE POLICY MAKING 
RECORD AT WEATHER BUREAU GAUGE CONCLUSIVE HELD NOT 
TO APPLY TO CLAUSE RELATING TO RAIN AT BALL GROUNDS. 
Clause in rain insurance policy making the record of rain at gauge at Weather 

Bureau conclusive proof of rain held not to apply to that portion of contract insur- 

ing baseball corporation against such rain at grounds as would compel abandon- 

ment of game. 
(For other cases, see Insurance, Dec. Dig. § 423.) 


2. INSURANCE—AMBIGUITY IN INSURANCE CONTRACT MUST BE RE- 
SOLVED IN FAVOR OF INSURED. : 
Ambiguity in rain insurance contract should be resolved in favor of the insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—RULE THAT POLICY WILL BE CONSTRUED AGAINST 
INSURER IS APPLICATION OF RULE THAT CONTRACT IS CON- 
STRUED AGAINST PARTY PREPARING IT. 

Rule that insurance policies are most strongly construed against the insurer is 
an application of the general rule of interpretation. that a contract is to be con- 
strued most strongly against the party who prepared it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Department 2. 

Error to District Court, Denver County; Henley A. Calvert, Judge. 

Action by the Denver Western Baseball Company against the Home Insurance 
Company of New York. Judgment for plaintiff, and defendant brings error and 
applies for supersedeas. Judgment affirmed. 

Sylvester G. Williams, of Denver, for plaintiff in error. 

Philip Hornbein and Theodore Epstein, both of Denver, for defendant in error. 

Apams, J. The Denver Western Baseball Company sued and recovered judg- 
ment against the Home Insurance Company upon a policy insuring plaintiff against 
loss occasioned by rain. The insurance company brings the case here and asks for 
a supersedeas. 


The matter involves a construction of the wording of the policy, as to certain 
evidence admissible thereunder. The baseball company is a Colorado: corporation 
and owns and manages a baseball club. It plays games at different cities within the 
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jurisdiction of the Western League, including, among others, Denver and Oklaho- 
ma City, Okla. The Denver team was scheduled to play the last game of the 1923 
baseball season at Oklahoma City, on September 30, 1923. Great interest was mani- 
fested and a large crowd was anticipated, as the game was expected to determine 
the championship of the Western League. On September 25, 1923, the baseball 
company took out and paid for its rain insurance policy, with the Denver office of 
the insurance company. We have set out the policy in full, except as to certain pro- 
tecting clauses common to insurance policies, not here involved, for convenient 
designation, we have inserted numbers before three of the principal paragraphs dis- 
cussed, calling them clause 1, 2, and 3, respectively. The policy reads: 

“In consideration of v.e stipulations herein named and of sixty-six and no/100 
dollars premium (the Home Insurance .Company), does insure Denver Western 
Baseball Company, and legal representatives, against loss occasioned by rain, ex- 
cept as herein provided to an amount not exceeding one thousand and no/100 dollars 
under the following conditions, to wit: “Form G. Baseball. Abandonment of In- 
come. 

“(Clause 1.] If by reason of rainfall, at the grounds where the baseball game 
hereinafter provided for is to be held, between the hour of 9 a. m. and the end of 
four and one-half innings of the game hereinafter provided for, on any one day, it 
becomes necessary to abandon or postpone before the end of four and one-half in- 
nings to a later date, the scheduled baseball game hereinafter provided under 
schedule for such day, between the Denver Baseball Club, and the contending club 
hereinafter provided under schedule for said day’s game, this company, unless other- 
wise provided hereinafter, shall be liable for the full amount of insurance provided 
hereinafter under schedule for such day. 

“TClause 2.] Or, if by reason of one, one-hundredths of an inch or more of 
rainfall, at the specific location hereinafter provided for ascertaining the measure 
thereof, between the hour of 9 a. m. and the hour of the commencement of the base- 
ball game hereinafter provided for under schedule, on any one day, when a legal 
game has been played, the gross income of the insured from gate and grandstand 
receipts for such day, regardless of when received, does not equal or exceed the 
amount of insurance hereinafter provided under schedule for said day, then this 
company shall be liable for not exceeding the amount of the difference between the 
gross income, from sources of income provided for herein for such day, regardless 
of when received, and the amount of insurance hereinafter provided under schedule 
for said day. 

“This company shall not be liable: 

“(a) For loss on any day, on account of abandonment or postponement, un- 
less the baseball game hereinafter provided under schedule for such day shall be 
abandoned or postponed to a later date in accordance with the conditions hereof 
and the rules governing said event for such day. 

“(b) Unless the participants in the baseball game provided hereinafter under 
schedule for such day shall have arrived in the city or town hereinafter provided 
under schedule for said day’s event. 

“Schedule. 
“Day and place of event: September 30, 1923, at Oklahoma City, Okla. Contend- 
ing club: Okla. City, Okla. Insurance: $1,000.00. 

“(Clause 3.] The insured shall make arrangements with United States Weather 
Observer for obtaining a rainfall reading, with a rain gauge at Oklahoma City Okla- 
homa, Weather Bureau, during the period of time hereinbefore provided, in which 
the measure of rainfall shall be determined, and shall, on demand of this company, 
furnish a certified record of same, which record shall be conclusive as to time and 
amount of rainfall. 


“This policy, being a special and limited time contract, shall: be void unless the 
premium provided for herein shall be received by this company, or a duly author- 
ized representative of this company on or before the 25th day of September, 1923. 

“Attached to and made a part of policy No. 20502 of the Home Insurance Com- 
pany of New York. Mark A. Skinner Agency, Denver, Colorado.” 


Plaintiffs suit was on the contract, and particularly clause 1. Plaintiff pleaded 
and proved by oral testimony, which was undisputed that on September 30, 1923, be- 
tween the hour of 9 a. m. and the time when the game was to have commenced at 
Oklahoma City, there was a rainfall at the grounds where the game was to have 
been played, by reason of which it became necessary to completely abandon the 
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game, which otherwise would have been played, resulting in plaintiff’s loss of its 
share of the proceeds of the game. Plaintiff recovered judgment for the full face 
of the policy and accrued interest. 

Although clause 2 was not sued upon, it has been drawn into the argument, and 
so we have quoted it. The ball park in Oklahoma City is about 3% to 5 miles dis- 
tant from the point of observation of the Oklahoma City Weather Bureau. The 
chief of the United State Weather Bureau certified under R. S. U. S. § 882 (U. S. 
Comp. St. § 1494), that, according to his records, there was no rain or other pre- 
cepitation from 9 a. m. to 5 p. m., September 30, 1923, at Oklahoma City, Okla. In 
other words, it rained at the ball park, but not at the Weather Bureau. 

Defendant contends that the certificate of the Weather Bureau, provided for 
under the third clause, showing that it did not rain, is conclusive. Plaintiff, on the 
other hand, argues that clause 3, making such certificates conclusive, applies only 
to the second clause, and that any competent evidence to show the abandonment of 
the game is admissible under the first clause. 

[1] 1. We agree with plaintiff. The difference between the first and second 
clauses is to be noted. The first clause makes the company liable for the full amount 
of the insurance, if, by reason of rainfall at the grounds, there is an abandonment 
of the game, or postponement before the end of 4% innings, to a later date. The 
second clause indemnifies the insured, not in case of abandonment or postponement 
of the game, but when a legal game has been played, and there has been shrinkage 
or loss of receipts, “by reason of one one-hundredths of an inch or more of rainfall 
at the specific location hereinafter provided for ascertaining the measure thereof.” 
Under clause 3, the rain gauge is located not at the ball grounds, but at the Weather 
Bureau. 

2. Plaintiff's counsel argues that ai: official Weather Bureau reading is not re- 
quired when the game is abandoned because of rain (clause 1), but is required 
when the rain is only slight (clause 2), for the reason, he says, that, in the first in- 
stance, a complete abandonment of the game is so open and notorious that any one 
can tell about it; but to ascertain if one one-hundredths of an inch of rain or more 
has fallen, requires more exact and scientific measurement. Hence the Weather 
Bureau is to be called upon, and so, it is said, the certificate is conclusive in the lat- 
ter instance only. It is further argued that the patrons of the game come from the 
city and the best evidence of diminished attendance is the report of the gauge at the 
Weather Bureau in the city. 

3. The above appears to be a rational and logical explanation of the language 
employed by the insurance company, and a good question why it provided by con- 
tract that there shall be a reading of the rain guage at the Weather Bureau, without 
requiring a second guage at the ball park. But whatever the reasons of the parties 
were, our decision is based solely upon what the contract itself says. It provides for 
only one rain gauge, and that is at the Weather Bureau; but, if defendant is correct 
in its interpretation, there would have to be two gauges, one at the Weather Bureau, 
which is particularly named in the agreement, and another at the ball park, the only 
authority for which is found in defendant’s argument. We are unable to recog- 
nize the latter, and are not at liberty to insert a clause in the agreement that the 
parties themselves did not put’ there. 

[2, 3] 4. If there is any ambiguity, it should be resolved in favor of the as- 
sured. Norwich Union Fire Ins. Co. v. Rayor, 70 Colo. 290, 295, 201 P. 50, and 
cases there cited. This is merely another way of applying the common rule of in- 
terpretation of a contract that is to be construed most strongly against the party 
that prepared it. Guarantee Co. v. Mechanics’ Savings Bank & Trust-Co., 183 U. S. 
402, 419. 22 S. Ct. 124, 46 L. Ed. 253. In the instant case, however, the language of 
the agreement is unambiguous. 


[4] 5. Counsel for defendant cites cases which he believes sustain his conten- 
tion that the parties may make a binding agreement as to the conclusive character 
of the certificate of the Weather Bureau concerning the time and amount of 
rainfall at the point of observation. Whether such right existed or not is immater- 
ial in the absence of its applicability here, always keeping before us the two separate 
places in Oklahoma City that the parties had in mind, as their agreement shows, one 
place being where the game was to have been played, and the other place being situated 
at the Weather Bureau. None of the cases cited are authority for the proposition 
that a certificate that it did not rain in one place is to be taken as conclusive that it 
did not rain elsewhere, even in the same city. This does not reflect upon the well- 
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known efficiency of an important branch of the United States Agricultural Depart- 
ment. That such opposite climatological conditions often obtain at the same hour 
in the same city is recognized by the department itself, and is a matter of universal 
knowledge. 

It needs no judicial pronouncement to establish the fact that remarks upon the 
state of the weather are a common form of friendly salutation, and the most fruit- 
ful and unending source of polite conversation thus far invented. It seldom, if 
ever, lends itself to any serious difference of opinion. What we are most interested 
in here is whether the rain at the ball park caused the total abandonment of the 
game, alleged by plaintiff. The evidence is convincing that it did. 

Judgment affirmed. 

Burke, C. J., and Butler and Campbell, JJ., concur. 


7ETNA INS. CO. et al. v. TRAVIS (BAKER, Substituted), State Superintendent 
of Insurance. (No. 26797.) 
Supreme Court of Kansas. Nov. 6, 1926. 
257 Pacific Reporter 337. 
(Syllabus by the Court.) 


i. INSURANCE—TO DETERMINE WHETHER PREMIUM RATES YIELD 
FAIR RETURN TO STOCK FIRE INSURANCE COMPANIES, INCUR- 
RED LOSSES AND EXPENSES SUBSTANTIALLY GREATER THAN 
THOSE ACTUALLY PAID SHOULD NOT BE REGARDED AS COR- 
RECT MEASURE OF DISBURSEMENTS. 

In considering receipts and disbursements of stock fire insurance companies, 
to determine whether certain premium rates yield to such companies a fair return, 
incurred losses and expenses should not be regarded as the correct measure of 
disbursements, when such incurred losses and expenses are shown to be substan- 
tially greater than losses and expenses actually paid. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


2. INSURANCE—STATUTES PROHIBITING DISBURSING UNEARNED 
PREMIUMS OF STOCK FIRE INSURANCE COMPANIES IN DIVI- 
DENDS BEFORE EXPIRATION OF POLICIES FOR WHICH THEY 
WERE PAID ARE NOT WELL ADAPTED, FOR DETERMINING 
REASONABLE PREMIUM RATES (Rev. St. 40-214). 

The provisions of the statute (R. S. 40-214) concerning unearned premiums of 
stock fire insurance companies, and prohibiting the regarding of unearned prem- 
iums as surplus and disbursing them in dividends before the expiration of the 
terms of the policies for which such premiums were paid, are designed to secure 
the solvency of such companies. The provisions of such statutes are not well 
adapted to be used in determining reasonable premium rates. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


3. INSURANCE—IN DETERMINING WHETHER PREMIUM RATES 
YIELD FAIR RETURN TO STOCK FIRE INSURANCE COMPANIES, 
PREMIUMS ARE TO BE TAKEN INTO ACCOUNT, TOGETHER WITH 
OTHER RECEIPTS. 

In considering receipts and disbursements of stock fire insurance companies, 
to determine whether certain premium rates yield a fair return, premiums are receipts 
to be taken into account, together with other receipts of such companies. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

(Additional Syllabus by Editorial Staff.) 

4. INSURANCE. 
As respects insurance rates, unearned premium is portion of premium paid by 

insured, which would be returned by company on cancellation of policy at any 

time during term for which written computed pro rata, and not at short rate. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

5. INSURANCE. ' 

As respects insurance rates, earned premium is difference between premium 
paid by insured and that portion which would be returned by company on’ can- 
cellation of policy, computed pro rata, and:not at short rates. 

(For other cases, see Insurance, Dec. Dig. § 10.) 
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Burch and Marshall, JJ., dissenting. 

Appeal from District Court, Shawnee County; James A. McClure, Judge: 

Suit by the AZtna Insurance Company and. others for an injunction against 
Frank L. Travis, State Superintendent of Insurance, for whom William R. Baker 
was, substituted. From.a judgment for. plaintiffs, defendant appeals.. Reversed, 
with directions: 

The following was the report of Referee Gilbert H. Frith: 

Findings of Fact 

(1) That, in determining whether rates are reasonable, fire and tornado 
insurance should be considered separately and independent of one another. In 
the determination of this question, in so far as it relates to fire insurance, the 
amount of such insurance written by the plaintiffs should be considered in the 
aggregate; that is to say, total income on all classes of risks should be compared 
with total outgo. It is not proper to divide such risks into classes. In determin- 
ing the question of rates, the area considered should be the entire state and the 
time 10 years. In all my calculations, I have used the figures from 1913 to 1922, 
inclusive. I have used this period, because it was the only one of 10 years for 
which both sides. submitted figures and computations. 

(2), That 5 per cent. of the written. premiums is a fair underwriting profit. 
That, the nature of the business considered, this percentage will always be a vary- 
ing figure, and the whole body of rates should not be.changed, unless that figure 
exceeds 7 per cent. or falls below 3 per cent. That no additional allowance should 
be made for so-called “conflagrations” or “catastrophes.” That, in computing 
underwriting profits, earnings on investments should not be considered. 

(3) The actual underwriting profits of the plaintiffs during the period in ques- 
tion on all lines of insurance, was -$5,745,508. ‘The effect of the rate order is to 
reduce earnings approximately 5 per cent. of the written premiums. Therefore, 
had the order been in effect during this period, the underwriting profits would 
have been approximately $1,245,508. These results are arrived at as follows: 
Premiums earned $85,975,248 


Loss incurred $45, 142, 514 
Expenses incurred 37,051,850 


82,194,364 
$ 3,780,884 


Balance 

Difference between unearned premium reserve at beginning 
and end of period 5613, 

Add 35 per cent. thereof 1,964,624 


Total underwriting profit $ 5,745,508 
Subtract effect of rate order (estimated)’.,..7.............4 2 SA 4,500,006 


Underwriting profit with rate order applied $ 1,245,508 


Notre.—The 35 per cent. of thé difference in’ unearned premium reserve is added because of 
pre-payment of expenses as.explained in memorandum. 


The underwriting profits were 6.29 per cent. of the written: premiums, which 
I find is not unreasonably high. Had the.rate order: been in effect, the under- 
writing profit would have been 1.35 per cent..of the written premiums, which 
I find is unreasonably low. 

(4) Underwriting profits of the plaintiffs during the period in question on the 
“earned” basis; without making any allowance for prepayment of expenses, was 
$3,780,884. Had the rate order been in effect, the underwriting loss on this method 


of computation would have been approximately $718,716. This result is arrived 
at as follows: 


Premiums. earned 
Losses incurred $45,142,514 
2 i r 37,051,850 


$85,975,248 


82,194,364 


Underwriting profit 
Subtract effect of rate order (estimated) 4,500,000 


Underwriting loss with rate order applied $ 718,716 
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The underwriting profit on the “earned” basis was 4.1 per cent. of written 
premiums, which I find is not unreasonably high. Had the rate order been in 
effect, the underwriting loss would have been .075 per cent. of the written premi- 
ums, which is confiscatory. 

(5) The underwriting profits of the plaintiffs on the basis of written premiums 
and incurred losses and expenses for the period in question was $9,386,723. With 
the rate order in effect, the profits on the “written” basis would have been 
approximately $4,886,723. This result is arrived at as follows: 

Premiums written $91,581,087 


losses incurred $45,142,514 
Expenses incurred 37,051,850 


82,194,364 


Underwriting profit $ 9,386,723 
Subtract effect of rate order (estimated) 


$ 4,886,723 

Underwriting profits on the “written” basis were 10.2 per cent. of the written 
premiums, which I find to be unreasonably high. With the rate order in effect, 
profits on the “written” basis would have been 5.3 per cent. of the written premi- 
ums, which I find not to be unreasonably low. 

Underwriting profits of the plaintiffs on tornado insurance, computed on the 
earned premium basis without any allowance or prepayment of expenses for the 
10-year period, was $2,040,873, which is 21 per cent. of the written premiums, 
which I find to be unreasonably high. With the rate order in effect, on the same 
basis, profits would have been something over $1,000,000 or approximately 11 per 
cent. of the written premiums, which I find not to be unreasonably low. This 
result is arrived at as follows: 

Premiums earned $ 9,220,203 
Loss incurred 
Expenses incurred 


7,179,330 


Underwriting profit $ 2,040,873 
Subtract effect of rate order (estimated) 900,000 


Underwriting profit with rate order applied $ 1,140,873 


Nore.—The effect of the rate order on tornado insurance is an estimate, because the tornado 
insurance on some classes of risks was not changed. However, the reduction could not in any 
event be more than 10 per cent. of the written premiums. 


(7) Of all the classes of insurance affected by the order, tornado insurance is 
the only one I find to be unreasonably high. Had the rate order been in effect 
only on tornado insurance during the 10-year period, the underwriting profits of 
plaintiffs on all lines of insurance would have been approximately $4,850,000, 
which is equivalent to 5.28 per cent. of the written premiums, which I find is a 
reasonable return. I find that the order, in so far as it applies to tornado insur- 
ance, is reasonable, and that, if sustained, the underwriting profits of the plain- 
tiffs on tornado insurance alone will not be unreasonably low, and that the under- 
writing profits of the plaintiffs in the aggregate on all lines of insurance will be 
fair. 

(8) For the periods of 1913 to 1917, 1918 to 1922, and 1913 to 1922, the United 
States net premiums, United States unearned premiums, Kansas net premiums, 
Kansas unearned premiums, Kansas earned premiums, Kansas losses incurred, and 
Kansas loss ratios, as taken from the annual statements of the stock fire insur- 
ance companies doing business in the state of Kansas during the several periods, 
or computed therefrom, are found to be as follows: 


Ratio of Losses 


y Incurred to 
U.S. Net Kansas Net. Kansas Earned Losses Premiums 


Premiums Premiums Premiums Incurred Earned 
1913-1917 $1,444,671,608 $29,874,165 $28,306,828 $17,912,464 63.27 % 
1918-1922 ...... 2,851,430,199 61,985,508 57,864,950 27,419,235 47.39 % 
1913-1922 4,296,101,807 91,859,673 86,171,778 . 45,331,699 52.606% 
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Nore.—There is a slight discrepancy between thg Kansas net premium figures and the Kansas 
earned premium figures quoted in this finding and those used in findings numbered 3, 4, and 5. 
This is occasioned by the different methods dt compunntins used, and because of the large mass of 
figures from which these results were obtained, which naturally produced some slight errors. How- 
ever, the differences are so small that they do not.affect in any way the final result, so that for all 
practical purposes they may be treated as being identical. 

(9) On the basis of Kansas premiums ($9,859,000) to United States premiums 
($4,296,101,000), the share of the total capital and surplus of all companies doing 
business in the state apportioned to Kansas for the 10-year period, would be 
approximately $74,000,000. On the same basis the share of the “paid in” capital 
and surplus apportioned to Kansas would be approximately $56,000,000. 

(10) On the basis of amount of risk in Kansas ($9,764,000,000), the amount 
of risk in the United States ($988,178,000,000), the capital and surplus apportioned 
to Kansas for the 10-year period would be approximately $37,000,000. On the 
same basis the “paid im” capital and surplus apportioned to Kansas would be 
approximately $28,000,000. 


Norrt.—The total capital and surplus of the companies used in findings numbered 9 and 10 is 
as of December 31, 1921. 


(11) I find that it is not proper to allocate capital and surplus to Kansas on 
any basis for determination of any of the questions presented in this case. How- 
ever, if any allocation is to be made, I find the one computed on Kansas premiums 
compared with United States premiums, of the total capital and surplus. (which allo- 
cates to Kansas $74,000,000 of such capital and surplus), to be correct. 

(12) If it is proper to allocate capital and surplus to Kansas for the purpose 
of computing underwriting profits, which I do not believe, I find that there should 
be added to such allocated capital and surplus 10 per cent. thereof, the same 
heing the value of plaintiffs’ interest in the agency plants in the state. 

Norre,—tThe figures above quoted as to capital and surplus cannot be exact, and are not exact, 
for the reason that foreign companies, which do a substantial share of the business in the state, 


make no return of their total capital and surplus, but only make a deposit in this country, which 
entitles them to do business. However the figures are not far from the truth. 


(13) The investment earnings of plaintiffs, inclusive of gains from increases 
in market value of securities not sold in the United States, for the 10-year period, 
amounts to $289,102,380. Gains in market value of securities not sold are not in 
reality earnings, but no evidence was introduced of what such gains amounted to. 
Therefore, if we are to consider the figure at all, we must use it as it stands. If 
it is proper to allocate any portion of such earnings to Kansas, to be considered 
in the making of rates, then on the basis of Kansas premiums to United States 
premiums the amounts so allocated to Kansas. would be approximately $5,782,047. 
On the basis of amount at risk in Kansas to amount at risk in the United States, 
the investment earnings allocated to Kansas would be approximately $2,891,023. 
1 do not believe any such allocation should be made, but, assuming that it should 
be made, the basis of Kansas premiums to United States premiums is the correct 
method to be used. 

(14) Prior to 1918, the 1909 edition of the Analytic Schedule was in use in 
Kansas. Just prior to 1919, an application was made by the plaintiff companies 
to substitute therefor the 1914 edition, which was somewhat different. Repre- 
sentatives of the insurance department and the companies together made an 
investigation of the effect the proposed schedule might have on existing rates, 
and after such investigation the application of the companies was granted and 
the 1914 schedule adopted. Such adoption required the rerating of all the towns 
in the state, and such rerating in many instances showed a change in the rates, 
sometimes higher, sometimes lower, but on the whole the rates were slightly 
higher. I am unable to say, however, that this increase was due to the applica- 
tion of the new schedule. Rate changes in the same risk might be caused by so 
many different factors, such as change of occupancy, change in exposures, the 
introduction of new hazard in a building, etc., that it is impossible for any one to 
determine with any degree of accuracy what elements were responsible for such 
changes. 

Additional Findings of Fact. 


(1) Since the filing of my report herein my attention has been called to the 
jact that, after the conclusion of the taking of testimony, amended figures con- 
cerning the earned premiums in the United States and Kansas were by agree- 
ment of the parties introduced in evidence by the defendant. The defendant 
claims that plaintiffs agreed such amended figures were correct. This plaintiffs 
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deny. The fact is that, after deferfiant asked permission to introduce such 
amended figures. in evidence, plaintiff by letter to me agreed that they might be 
introduced without: the necessity of calling any witnesses to identify or verify 
them; but there was no specific’ admission that such figures were correct, neither 
was their correctness challenged. However, whether we use the original or 
amended figures is of no consequence. ‘It is true the amended figures increase 
the earned premiums of the plaintiffs in Kansas over the 10-year period by 
approximately $200,000; but such. figures also increase the outgo of plaintiffs over 
the same period in approximately the same amount, leaving the underwriting 
profits (and that is what we were seeking to determine) in each case approxi- 


mately the same. The amended figures as taken from Defendant’s' Exhibit. No. 17 
show the following: 


Earned premiums $86,171,778 
Losses and expenses incurred 82,383,549 


Underwriting profit $ 3,778,229 


Under the original figures as used by me in my report, the underwriting profit 
was $3,780,884, a difference between the two of approximately $2,600, and that 
difference in favor of the defendant. 

(2)) Defendant takes the position that he is not contending for the so-called 
“written” basis in determining the underwriting profits. There is therefore no 
occasion for finding No. 5 of my original report, and there will be substituted in 
its place what defendant says is the proper method, which: is the following: 
Add to the incurred loss and expenses. 52.35 per cent. of the increase in unearned 
premiums between the beginning and end of the period in question (1913 to 1922, 


inclusive), and subtract the sum total from the net written premiums. That 
method gives this result: 


Net written premiums $91,859,673 
Loss incurred 
Expense incurred 37,051,850 
Plus amount. to be paid for losses and cancellation on out- 
standing policies after expiration of the premium per- 
iod, or 49.35 per cent. for losses,. plus 3 per cent. for 
cancellation, equals 52.35 per cent. of the increase of 
the unearned premiums ($5,613,212), equals 2,938,516 


Total outgo ee 85,322,125 


Underwriting profit $ 6,537,548 
Subtract effect of rate order (estimated) 


Underwriting profit with rate order applied $ 2,037,548 

The difference between this plan, as contended for by the defendant, and what 
I believe to be the correct method, as set out in my finding No. 3, is that under 
the defendant’s plan nothing is set aside or reserved to take care of the expenses 
on unexpired policies after the end of the current year in which they are written, 
and this I think is not proper. While it is true that the major portion of the 
expenses of. writing a policy are incurred in the year in which they are written, 
it is also true that there are some expenses connected with’ such policies which 
come after the end of the year in which they are written, and provision should be 
made for such expenses.. There is the general overhead of carrying on the 
business, and each policy should pay its proportionate share of such overhead. 
There are adjustment expenses and legal expenses when losses occur, and each 
policy should pay its proportionate share of those. In determining the income 
tax to be paid by the companies, their profits are computed upon the earned 
basis, this being provided for by federal statute, so that, as portions of these 
unexpired policies become earned in the future, such earned portions go into 
income, and a tax must be paid thereon, and it is proper that each policy should 
pay its proportionate share of such tax. I think, therefore, that, in so far as the 
method contended for by the defendant fails to make any provision for future 
expenses on. unexpired policies, it is not correct. 


Conclusions of Law 
(1) The insurance rates existing on tornado insurance are, and were at the 
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time the order was made, excessive and unreasonably high; the rates ordered are 
reasonable; therefore the order, in so far as it applies to tornado. insurance, 
should be sustained. 

(2) The insurance rates existing, on all lines of insurance, other than tornado, 
are not, and were not at the time the order in question was made, excessive or 
unreasonably high; the rates ordered are unreasonably low; therefore the order, 
in so far as it applies to such other lines, should be set aside. 


Addenda. 


For the convenience of the court; I will here set out what I regard as appro- 
priate conclusions of law, if certain theories of computing profits and determining 
what are reasonable rates; other than'the ones adopted’ by’me; are used. 


(1) If it is proper to compute underwriting profits on the so-called “written” 
basis, as contended for by the defendant, then the order in its entirety should 
be sustained; regardless of every other consideration. 

(2) If earnings from investments, as’ such earnings are shown in the findings, 
are to be added to underwriting profits and considered ‘in the making of rates, 
and sich earnings are allocated to Kansas on the basis of Kansas premiums to 
United States premiums, then ‘the ordér in its entirety should be sustained, 
regardless of the method used in determining underwriting profits. 

toy Ts earnings from investments are to be considéred in the making of rates, 
and such earnings are allocated to Kansas on the basis of amount at risk in 
Kansas to amount at risk in the United States, then the order in its entirety 
should be sustained, unless it is found that the correct method of computing 
underwriting profits is on the “earned” basis, without making any allowance for 
the prepayment of expenses, in which event the order should not be sustained, 
except in so far as it applies to tornado business. 

Charles B. Griffith, Atty. Gen., John G. Egan, Asst. Atty. Gen., and John F. 
Rhodes, of Kansas City, Mo., for appellant. 

Hicks & Folonie, of Chicago, Ill, Stone, McDermott, Webb & Johnson and 
Wheeler, Brewster & Hunt, all of Topéka (Robert J. Folonie, of Chicago, III, 
and Robert Stone, of Topeka, of counsel), for appellees. 

Harvey, J. This is a suit, in which all the stock insurance companies author- 
ized to do business in the state are joined as plaintiffs, against Frank L. Travis, 
as state superintendent of insurance (William R. Baker, successor in office, sub- 
stituted), defendant, to enjoin defendant from putting into effect an order made 
by defendant respecting rates of premiums to be charged by plaintiffs upon 
insurance policies issued by them, upon property in this state. The evidence was 
taken before a referee, who made findings of fact and conclusions of law, as 
shown in the appendix. These were approved by the trial court and judgment 
was rendered’ for plaintiffs. The defendant has appealed, and complains, among 
other things, of the rulings denying his motions to modify or strike out certain 
findings made, and for additional findings; but we shall not find it necessary to 
examine these rulings. We are under much obligation, both to the referee and 
the trial court, for the evidently painstaking care they gave to the voluminous 
record and to the numerous questions presented, some of which are novel and 
unusually important. 

After having given notices to plaintiffs, and conducted hearings, which were 
continued from time to time, defendant, on January 22, 1922, made an order, 
effective March 1, 1922, decreasing the then existing fire insurance premium on 
certain classes of property, increasing it upon others, and leaving it unchanged 
upon the remainder, also decreasing the tornado rate. Before the order became 
effective this suit was brought. Pending the action plaintiffs have been per- 
snitted, in accordance with the statute (R. S$. 40—469), to charge the old rate, where 
decreases were ordered, and to impound with defendant the difference between 
the old rate and the new rate, this impounded fund to be disbursed at the end of 
the litigation to the parties to whom it is adjudged to belong. 

Insurance is such an essential part of the commercial activities of our people, 
aS now conducted, that it has become, and is, a business impressed with the public 
interest (German Alliance Co, v.. Lewis, 233 U.S. 389, 34 S..Ct..612, 58 L. Ed. 
1011, L. R.A. 1915C, 1189), and thereby subject to reasonable regulation by the 
state. Most of the fire, insurance business is conducted by stock fire insurance 
companies. It is essential that they be financially sound, and that their premium 
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rates be so fixed that the insurance business conducted by them will produce an 
income sufficient to pay, not only all losses and expenses of ‘the business, but will 
yield a fair return, considering the hazardous natire of the business. 

Plaintiffs contended in the trial court that the order made by defendants was 
void for the reasons: (1) That no legal notice was given plaintiffs of the hearing 
upon the proposed change of rates; (2) that no proper hearing was had thereon; 
(3) that the statutes of this state do not clothe defendant with authority to “fix 
rates”; (4) that the defendant neglected to “determine” that the existing rates 
were excessive or unreasonable, which determination is claimed to be jurisdictional 
to his right to make such order; and (5) that the order complained of is unreason- 
able, unjust, and inequitable. The first four of these questions were determined 
adversely to plaintiffs in the court below, and the rulings of the trial court thereon 
have not been appealed from; hence we may regard these questions as being 
settled, so far as this case is concerned. As to the reasonableness of the order, 
the court found it proper to consider the tornado business separately from the 
fire business, and held the order was reasonable in so far as it pertained to the 
reduction of rates for tornado insurance. From this ruling there has been no 
appeal; hence the question of the reasonableness of the order, in so far as it 
pertained to tornado rates, is not before us. 

So we have before us, speaking in a large way, the single question: Was the 
order made by defendant, in so far as it pertained to fire insurance premium 
rates, unreasonable, unjust, and inequitable? The trial court regarded this as 
including the following questions, each of which was considered and determined: 

(1) Is the order void or unreasonable, because it attempts to adjust rates 
according to occupancy or vocational classifications, without regard to the fire 
hazard contained in the individual risks? The trial court held the order made 
by defendant was not void for this reason. From this ruling there has been no 
appeal; hence we need give the matter no further attention. 

(2) In fixing a rate of the character of the one in question, sont it be so 
fixed as to yield to the companies a fair and reasonable percentage of the under- 
writing profits, independent of the amount of their capital and surplus, or should 
it be fixed so as to yield a fair return upon the amount of their capital and sur- 
alus, allocated by some proper method to the state of Kansas? The trial court 
held that the rate should be fixed so as to yield to the companies a fair and 
reasonable percentage of the underwriting profits, independent of the amount 
or value of their capital and surplus. In this court the members sitting are 
equally divided in opinion upon this point; hence no decision is made thereon. 

(3) In determining the income of plaintiff companies, should consideration be 
taken of their investment earnings? The trial court determined this question in 
the negative. In this court the members sitting are equally divided in opinion 
upon this point; hence no decision is made thereon. 

[1] (4) What is the proper basis upon which to predicate the rate of return? 
This question presupposes that the rate should be so fixed as to yield to the 
companies a fair and reasonable percentage of the underwriting profits, inde- 
pendent of the amount or value of their capital and surplus, and we shall discuss it 
upon that supposition, although we have not ourselves decided that point. There- 
fore the question before us may be stated: Upon what principle should under- 
writing profits be computed? or what premiums shall be considered, and what 
losses and expenses shall be considered, in determining the underwriting profits of 
plaintiffs? 

Plaintiffs contend that, in determining underwriting profits, earned premiums 
only, less incurred losses and expenses, should be considered. This contention 
is erroneous as to both items. Incurred losses and expenses are losses and ex- 
penses as originally claimed, and average from year to year from 10 per cent. to 
12% per cent. more than losses and expenses actually paid. In determining the 
profits of any business there can be no. reason for computing the outgo greater 
ae it actually is. This error alone goes far toward requiring a reversal in 
this case. 

(4, 5] The unearned premium on-a ‘policy of insurance is that portion of the 
premium paid by the insured, which would be returned to him by the insurance 
company upon the cancellation of the policy at any time during the term for 
which it was written, computed pro rata, and not at short rates. The earned 
premium is the difference between the premium paid by the insured and the un- 
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earned premium as above defined. For example, if a policy written for the term 
of a year, on which the premium is $48, is emma Se being in force one 
month, $4 would be retained by the company as earned premium and $44 re- 
turned to the insured as unearned premium. If canceled when the policy had 
been in force ten months, the company would retain $40 as earned premium and 
return to the insured $8 as unearned premium. So the question of the amount of 
the earned premium and of the unearned premium, respectively, upon any policy, 
is determined as of the date of its computation rather than over any given period 
of time. In computing the amount of the earned premium or of the unearned 
premium as of a given date upon all of its outstanding policies, an insurance com- 
pany usually resorts to some general method, rather than to undertake the 
enormous task of computing the exact amount ‘on each separate policy. Some of 
the companies make the computation upon an annual basis, regarding all policies 
written at any time within a given year as though they had been written the Ist 
day of July. If the computation be made as of December 31, as it is usually made 
for the reports to the superintendents of insurance, they credit 50 per cent. of the 
premium on policies written any time within the preceding year to earned premium, 
and 50 per cent. of it to unearned premium, if the policy is written for a term of 
one year. If the policy is written for a term of three years, one-sixth of the 
premium is credited to earned premium and five-sixths to unearned premium. If 


written for five years, one-tenth of it is credited to earned premium and nine- 
tenths to unearned premium. 


Some use another method. But the particular method of making this com- 
putation is of little or no importance in this case. There is no actual segregation 
of the funds, either upon the books of the companies or the manner in which 
they are invested or handled. All moneys received by plaintiffs are handled 
as though there were no legal requirements for them to report their earned and 
unearned premiums separately to the insurance commissioners. Of money received 
from whatever source, a sum estimated as sufficient to pay current losses and ex- 
penses is kept on hand, or readily available; the balance is invested as required by 
statutes. It is only when compiling a report of the condition of the company as 
of a specific date, as for making annual reports to state insurance departments, 
that attention is paid to the matter of earned and unearned premiums, which are 
then computed by a formula, as above indicated. It will be noted that, when the 
unearned premium is so computed, it exceeds the amount of earned premium; 
for it contains 50 per cent. of the premiums on policies written for one year, 
831-3 per cent. of the premiums on policies written for three years, and 90 per 
cent. of the premiums on policies written for five years. 


Plaintiffs did contend that this entire unearned premium should be disre- 
garded in computing their income for rate-making purposes, that only the earned 
premium should be considered. As the commission and other expenses of pro- 
curing the business amount to more than the earned premiums on policies written 
for three and five years, and consume a large part of the earned premiums on 
policies written for one year, plaintiffs argue that they are conducting their 
underwriting business at an actual loss, and that, the more policies they write 
and the greater the increase of their underwriting business, the greater is their 
loss on their underwriting business. The trial court adhered to the theory of 
plaintiffs that underwriting profits should be computed on the basis of. earned 
premiums, less incurred losses and expenses, but as to the earned premiums did 
not follow out plaintiffs’ contentions in full. To the earned premiums as above 
computed the court added 35 per cent. of the unearned premiums, and from that 
deducted the incurred losses and expenses. This 35 per cent. was arrived at in this 
way: An insurance company, desiring to reinsure its business and liquidate its 
affairs, can usually effect such reinsurance for 70 per cent. of its unearned premiums ; 
hence the court concluded that at least 30 per cent. of the unearned premiums 
might properly be regarded as ultimate profit, and then, on the theory that the 
reinsuring company would not take the business and pay 70 per cent. of the un- 
earned premium, unless it could do so at a profit, an additional 5 per cent. was 
added. By this method of computation 65 per cent. of the unearned premium 
was disregarded, in computing income of plaintiffs on their underwriting business. 
There was no further direct showing of the actual profits accruing to insurance 
companies out of unearned premiums, but in computing losses and expenses all losses 
were charged up against current receipts. There is no showing, or any intimation 
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in the evidence, that losses in a given year, although they occurred under policies 
written two, three, or five years prior thereto, were in fact paid out of unearned 
premiums of previous years. Treating the matter in this light, the entire. un- 
earned premium should be regarded as income or assets of the plaintiffs. 

Plaintiffs are correct in arguing, as they do, that the unearned premium 
paid to the insurance companies is as much a part of their property and assets 
as any of their. other property, and that it is distinguished from their other prop- 
erty only in the respect. that. by statute they are not permitted to regard. it as a 
surplus, and disburse it to their stockholders in dividends prior..to the termina- 
tion of the terms of the policies. But plaintiffs are incorrect in saying that no 
part of it, or. that only. some certain portion .of it, should be treated as income of 
the company. for rate-making purposes. If all expenses and losses are paid from 
current receipts, even though the losses. occur under policies written in previous 
years, and if all of this is paid from earned premium, then the unearned premium 
is not only an income, and an asset of the company, but itis in fact profit arising 
from the underwriting business. If any part of the unearned premium is, or was 
during the test period, used for the payment, of losses or expenses, a showing 
should have been made of the amount or portion so used, and the amount or por- 
tion not used, which showing. would demonstrate what part of the unearned 
premium is really -profit, and this would have been much more accurate than an 
estimate formed from a, consideration, of the. amount of the unearned premium 
necessary to effect a reinsurance and the possible profit of the reinsuring company 
therein. 

[2] We escape all conjecture arising out of the consideration of earned pre- 
miums and unearned premiums when we consider the true Situation; that is, the 
statutory requirement (R. S. 40—214) for the computation of unearned premium, 
otherwise called “premium reserve,” and the statutory restriction against the dis- 
tribution of this prerhium reserve to stockholders in dividends is designed as a 
measure of the solvency of insurance companies. It is not well adapted to be used 
in the consideration of the question of reasonable premium rates. A consideration 
of such rates will be less complicated by disregarding statutory provisions designed 
only for the purpose of attempting to secure the solvency of such company. 

In AXtna Ins. Co. v. Hyde (Mo. Sup.) 285 S. W. 65, plaintiffs made a 
similar contention to the one made by them here: That the statutory provision 
for computing unearned premiums, and prohibiting their disbursement as divi- 
dends until the terms of the policies had expired, designed as a test of the 
solvency of the companies, should be used in computing their profits in deter- 
mining whether the premium rates yield a fair return. The court declined to 
= that view, discussing the matter at length. Among other things it was 
said: 

“ * * * The solvency test is no test at all. * * * The referee, in holding 
with the plaintiffs in that matter, says that method of arriving at the earnings 
is not. satisfactory. It is not only unsatisfactory; it is utterly indefensible. * * *” 

Plaintiffs cite and rely on Sun Insurance Office v. Clark, decided by the 
English House of Lords ([1912] A. C. 443), in support of their contention that 
the unearned premium, or premium reserve, should be disregarded in computing 
their profits. All that was really decided in that case is that the question of what 
are the profits or gains of an insurance company for a given year, for the pur- 
pose of computing the income tax, is a question of fact, and, where there is a 
controversy as to which of two or more methods should be used, that method 
should be used which shows the true gains or profits. In that case the insurance 
company wrote policies for one, three, five, and seven years. Under its method. of 
transacting business, paying losses, and keeping its books, it carried forward each 
year 40 per cent. of the premiums received during the year as a premium reserve, 
to pay losses on policies written during that year which might accrue under the 
terms of the policies in future years. The tax commissioner, after examining the 
records of the insurance company, conceded that this was a fair estimate of the 
amount necessary to pay such losses, and this was conceded by the government 
at the trial. The court held that, since this method was conceded to be correct on 
the facts, it should be allowed. 


The. court took pains to explain its previous decision in the. McGowan Case, 
[1908] A. C..207, where it had been held that, of the three methods. suggested to 
them in that case, the.one proper to be used was to deduct the amount of the 
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total losses and expenses ‘paid during the year in question from the gross receipts 
of that year, the difference’ to be the profit or gain 'upon'which the tax was to be 
computed.’ That method was adopted in that case for the reason’that it was 
the one found to produce the’ most ‘accurate results. In Sun Insurance Office v. 
Clark, supra, the government contended this was announced as a rule of law 
as the proper method of determining profits; but this: contention was denied, and 
it was pointed out that what are the real profits or gains is in every case a ques- 
tion of fact; that no method used or approved should be regarded as the approval 
of that method as a question of law, but only because in the particular case it 
was shown to have produced correct results. 


[3] In determining income of plaintiffs, premiums are receipts to be taken 


into account. In Sun Insurance Office v. dark, supra, Lord Alverstone said 
(page 457): 


“Premiums are not profits or gains; they are receipts which must be brought 


into account, and out -of which, after proper deduction for, losses,. profits will 
accrue.” : 


In computing income, or profits, of plaintiffs on their underwriting business, 
nothing is ‘gained by dividing premium receipts into two parts, earned premiums 
and unearned premiums. Such a division only complicates the computation. All 
premiums should be regarded as receipts, which, together with other receipts, if any, 
of the underwriting business, constitute the income, for the period under con- 
sideration. From the. amount of. such income should be deducted actual. losses 
and expenses, the difference representing gains or profits. This may give an accu- 
rate result, as in McGowan’s Case, supra. If, in fact, a part of such receipts is 
set aside as a reserve to pay future expenses and losses on existing policies, a 
reserve which is actually used for that purpose, and the necessary amount of 
such reserve is shown by the evidence, or agreed upon between the parties, it 
is proper in determining such profits of plaintiffs to deduct the amount of such 
reserve from such receipts, as was done in Sun Insurance Office v. Clark, supra. 
A method of computing profits is sound in law only when the evidence shows that 
it reaches a sound result. It cannot be regarded as sound when (1) it treats 
losses and expenses as being substantially more than the ‘amount necessary to pay. 
them; and (2) disregards 65 per cent. of unearned premiums, without a showing of 
the amount, if any, of expenses and losses actually paid therefrom. Before plain- 
tiffs can properly contend that any part of their underwriting receipts should be 
set aside as a reserve to pay future losses and expenses on existing policies, and 
for that reason deducted from such receipts in computing their profits, it was 
incumbent upon them to show the amount necessary for that. purpose, and that 
such expenses and losses were in fact paid from such fund. If future losses and 
expenses, on existing policies, are in fact paid from future receipts, there is no 
reason for allowing the setting aside of such reserve. 


In this case plaintiffs contended that the unearned premium, or premium re- 
serve, should not be taken into account in computing their profits, and yet it is 
these same unearned premiums which ultimately become surplus, to be disbursed 
to stockholders as dividends, or retained as additional surplus, adding to the value 
of capital and used in the insurance business. Plaintiffs’ contention presents a 
non sequitur of extraordinary beauty. It has no merit, and cannot be sustained. 
The fallacy arises from attempting to apply. the statutory solvency test to a com- 
putation of profits, and in not regarding all premiums as receipts to be taken into 
account, as hereinbefore discussed. And the variation from plaintiffs’ contention, 
made by the referee and trial court, of adding 35 per cent. of unearned premiums 
to earned premiums, for the purpose of computing income or profits of plaintiffs, 
is but little better, since it is not based, and does not purport to be based, upon 
any actual showing of the true amount of unearned premiums which. are in fact 
earnings or profits. From what has been said it necessarily follows that the 
method of the referee and trial court of treating premiums in computing the in- 
come or profits of plaintiffs is erroneous and cannot be sustained. 


The referee found that, unless the method employed by him in determining 
underwriting profits—that is, of deducting incurred losses and expenses from 
earned premiums, plus 35 per cent. of unearned premiums—was correct, then the 


order sought to be enjoined is not unreasonable. We have determined that this 
method is incorrect. 
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Other questions, some of them pertaining to procedure, are argued by the 
parties; but we do not find it necessary to refer to them. 

From what has been said, it necessarily follows that the judgment of the 
court below be reversed, with directions to enter judgment for defendant. It is 
so ordered. 

Johnston, C. J., and Mason and Dawson, JJ., concur. 

Burch and Marshall, JJ., dissent. 

Hopkins, J., not sitting. 


ETNA INS. CO. v. HENSLEY. 
(Court of Appeals of Kentucky. May 13, 1927.) 
294 Southwestern Reporter 470. 

1. INSURANCE—THAT PROPERTY WAS ALREADY INSURED ON IS- 
SUANCE OF POLICY WAS COMPLETE DEFENSE UNDER PRO- 
VISION THAT INSURER SHOULD NOT BE: LIABLE FOR LOSS 
OCCURRING WHILE INSURED HAD OTHER INSURANCE. 

That insured, at time of issuance of policy, had insurance on property with 
another company, of which insurer had no notice, was complete defense to policy 
providing insurer should not be liable for loss occurring while insured should have 
any other contract of insurance on property covered. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 


3. INSURANCE — PROOF THAT INSURER WAIVED PROVISION 
AGAINST OTHER INSURANCE HELD INADMISSIBLE UNDER 
TRAVERSE WITHOUT PLEA IN AVOIDANCE. 

In action on policy of insurance, evidence that insurer waived provision of 
contract that policy should be void in case of other insurance held inadmissible, 
under traverse alone without plea in avoidance in reply. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from Circuit Court, Harlan County. 

Action by W. S. Hensley against the AStna Insurance Company. Judgment 
for plaintiff, and defendant appeals. Reversed. 

H. H. Huffaker, of Louisville, and Low & Bryant, of Pineville, for appellant. 

J. S. Forester, of Harlan, for appellee. 

Drury, C. [1, 2] The tna Insurance Company prosecutes this appeal from 
a judgment for $1,000, recovered against it by W. S. Hensley. This case has 
been here before, and the facts are very well stated in the former opinion, which 
will be found in 215 Kv. 45, 284 S. W. 425. See 206 Ky. 202, 266 S. W. 1074, for 
an opinion in a kindred case. In its answer, the AXtna Insurance Company among 
other defenses, pleaded this provision of the policy: : 

“Unless otherwise provided by agreement in writing added hereto, this com- 
pany shall not be liable for loss or damage occurring while the insured shall have 
any other contract of insurance, whether valid or not, on property covered in 
whole or in part by this policy.” 

It alleged that, at the time the policy sued on was issued, the plaintiff then 
had $2,000 insurance on the property described in the Globe & Rutgers Fire 
Insurance Company, of which it had no notice. This was a complete defense, and 
to it Hensley filed no affirmative plea. The first paragraph of his reply to this 
answer is a traverse. His next referénce to this defense is in paragraph 3 of 
his reply, but that contained no plea in avoidance of the appellant’s defenses, and 
the demurrer of the insurance company to this reply was improperly overruled. 

“Proof not supported by pleading is just as unavailable as pleading not sup- 
— eo Insurance Co. of North America v. Gore, 215 Ky. 487, 284 

. 110 


[3] In this state of the pleading, evidence offered by Hensley, tending to 
show the A®tna Insurance Company had waived this provision of the contract, 
should not have been admitted, and, with that evidence out, there is nothing 
to support the verdict, and instruction for the defendant would have been proper. 

The judgment is reversed. 

The whole court sitting. 
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GIRARD FIRE & MARINE INS. CO. OF PHILADELPHIA v. ANGLO- 
AMERICAN MILL CO. 
(Court of Appeals of Kentucky. May 24, 1927.) 
294 Southwestern Reporter, 1035. 

1. INSURANCE—DUTIES OF GENERAL AGENCY, WRITING INSUR- 
ANCE APPLIED FOR IN ONE OR SEVERAL COMPANIES, AND 
RENEWING POLICIES OR REWRITING CANCELED POLICIES IN 
OTHER COMPANIES, ARE NOT INCOMPATIBLE. 

There is no such material conflict between interests of insured and insurer 
2s to render incompatible duties of general msurance agency representing several 
companies, which bona fide accepts application from patron for certain amount 
of insurance and furnishes it, either by writing insurance in single company or 
by dividing it among several, and renewing policies on maturity or rewriting them 
in other companies on cancellation. 

(For other cases, see Insurance, Dec. Dig. § 98.) 


2. INSURANCE—AGENT HELD NOT AGENT OF BOTH PARTIES IN IS- 
SUING NEW POLICY IN ANOTHER COMPANY ON CANCELLATION 
OF OLD POLICIES. 

Local agency representing several insurance companies held not agent of both 
insured and insurer in canceling policies covering property on which insured re- 
quested agent to maintain insurance and issuing in good faith a new policy in 
another company. 

(For other cases, see Insurance, Dec. Dig. § 98.) 


3. INSURANCE— THAT AGENT, TO SECURE COMMISSION, MAY 
PLACE UNDESIRABLE CANCELED RISK IN ANOTHER COMPANY, 
OR FRAUDULENTLY ISSUE NEW POLICY AFTER FIRE, IS NO DE- 
FENSE TO ACTION THEREON. 

That insurance agent, actuated by desire to secure commission, might place 
undesirable canceled risk in another company, or fraudulently issue new policy 
and make entries and notations on records after fire, is no defense to action 
thereon. 


(For other cases, see Insurance, Dec. Dig. § 81.) 


4. INSURANCE—POLICY HELD NOT VOID BECAUSE NOT DELIVERED 

TO INSURED BY AGENT UNTIL AFTER FIRE. 

Insured may legally constitute insurer’s agent his trustee or agent for purpose 
of receiving and retaining custody of policy, and such agency does not conflict with 
duty owed to insurance company, so as to invalidate policy not delivered to insured 
until after fire. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 


5. INSURANCE—NEW POLICY HELD NOT INVALID BECAUSE OF 
AGENT’S FAILURE TO NOTIFY INSURED OF CANCELLATION OF 
OLD POLICIES BEFORE FIRE. ; 

Canceled policies held not effective, or substituted policy sued on invalid, be- 
cause of agent’s failure to notify insured of cancellation before fire, as required 
by such policies; such provision being for benefit of insured, who may waive it, 
and fully met by agent’s issuance of new policy on insured’s direction and retention 
thereof for him in accordance with usual. custom. 

‘(For other cases, see Insurance, Dec. Dig. § 229[1].) . 


6. INSURANCE—POLICY, INCORRECTLY DESCRIBING ELEVATOR AS 
NOT LOCATED IN INSURED MILL, MAY BE REFORMED TO CON- 
FORM TO PARTY’S INTENT, EVEN AFTER FIRE. 

Where insured and insurer’s agent intended to insure only insured’s mill and 
its adjuncts, policy, in which elevator intended to be included was improperly de- 
scribed as not located in mill, by mutual mistake and-inadvertence, may be reformed 
to conform to party’s intention, even after destruction thereof by fire. 


(For other cases, see Insurance, Dec. Dig. § 143[4].) 
Appeal from Circuit Court, Daviess County. 5 
Action by the Anglo-American Mill Company: against the Girard Fire & 


Marine Insurance: Company of Philadelphia. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 
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Gordon & Laurent of Louisville, and La Vega Clements, of Owensboro, for 
appellant. 

Sandidge & Sandidge, of Owensboro, for appellee. 

McCanp Less, J. The Anglo-American Mill Company sued the Girard Fire & 
Marine Insurance Company on a fire policy of $3,000, dated August 28, 1924, cover- 
ing a small mill on Ninth street in Owensboro. The insurance company answered, 
denying that the policy in suit was issued, executed, or delivered, and otherwise 
traversed the allegations of the petition, but did not plead affirmatively. By agree- 
ment the law and facts were submitted to the court, who returned written find- 
ings as to each. The findings of fact were: Prior to and on July 19, 1924, the 
plaintiff, mill company, held two policies of $3,000 each on its West Ninth street 
mill property, one in the National Union and the other in the Camden. On that 
day Miss L. Otis, local agent for the National Union, the Camden, the Girard; 
and the Western Companies, canceled the Camden policy and immediately issued 
and substituted therefor policy No. 126 in the Girard Company and No. 187607 in 
the Western Company, each for $1,500. She delivered these policies in person to 
the mill company. Mr. Little, president of the mill company, looked at them and 
told her that it was all right for her to cancel and rewrite insurance for the 
mill company on its West Ninth street property, so as to keep it insured to the 
amount of $6,000, as the company was short on insurance at that place. At the 
time, the companies she represented were carrying a large amount of insurance 
on the main plant, and he instructed her as these matured to notify him, as he 
wished to reduce it somewhat, and later this was done. On August the 28th the 
Western Company instructed Miss Otis by mail to cancel policy No. 187607, which 
she did. She also canceled the Girard policy No. 126, and in lieu of these two 
policies issued a new policy No. 128 in the Girard Company for $3,000, and dated 
it back to July 19, 1924, in order to avoid making a premium charge for a short 
time on policy No. 126. She also at that time made entries on her books showing 
the cancellation of the two $1,500 policies and the issual of the $3,000 policy in 
lieu of same; all of this being in accordance with the usual custom in similar 
cases. After rewriting this insurance and some other policies, she went to a 
dentist and had two teeth extracted. She became ill that afternoon and went 
home before the usual hour. She was ill for several days afterward and at 
her office for only a part of the time each day, doing no outside work. She wrote 
a great deal of insurance for the Anglo-American Mill Company and it was not 
unusual for her to hold policies for it for several days after writing them. In 
many instances she held such policies for more than a month before making 
manual delivery; the course of dealing between them being such that she was 
authorized upon cancellation of a policy to issue a new one for the mill com- 
pany without giving it notice of the cancellation or asking it for special in- 
structions. 

The West Ninth street property was destroyed by fire about 1 o’clock a. m. on 
September 6, 1924. Mr. Little informed Miss Otis of the fire while she was at her 
home. She went to her office and later to the plant of the mill company, carrying 
with her the Western Company’s cancellation, the letter of August 28th, and the 
new policy. She then explained to Mr. Little what she had done, handing him 
the policy for $3,000, and at her request received from him the two $1,500 policies 
which had been canceled. Some conversation ensued between them in reference 
to a small grain elevator which had formerly stood on the rear of the Ninth street 
lot, but which had been removed some time previous; Mr. Little explaining that 
the elevator covered by the insurance was located in the destroyed building. Miss 
Otis did not know of this, but promised him to explain the situation to the 
company and to write that afternoon. On her return to the office she wrote 
both the Girard Company and the Camden Company a letter in reference thereto. 
At the same time she wrote the Girard Company, detailing the facts with refer- 
ence to the cancellation of August 28th of the Western policy and of the Girard 
policy No. 126 and the issual in lieu thereof of Girard policy No. 128 for $3,000. 
She inclosed both in the same envelope together with canceled policy No. 126 
and her daily report showing the issual of policy No. 128 and the amount of 
premium thereon. When this let'er and inclosures were received by the company, 
it entered policy No. 128 on its books in the usuaf way and charged the premium 
due thereon against her account and at that time made no protest against what 
she had done in the matter of canceling No. 126, or in issuing and delivering 
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No. 128. On September 23d Mr. Gorham, state agent of defendant company, 
came to Owensboro. Miss Otis informed him of the facts in reference to the 
cancellation of the policy No. 126 and the issual of the $3,000 policy. He ap- 
proved of what she had done and instructed her to place a rider on the policy No. 
128, showing that it covered the elevator in the building instead of the elevator 
which had formerly stood on the rear of the lot. Miss Otis informed Mr. Little 
of that fact early next morning. Later Mr. Gorham called and asked Miss Otis 
if the rider had been mailed. She told him that it had not ‘and then he directed 
her not to mail it. After he left she realized that she had already informed 
Mr. Little that the company had consented to the rider being attached to the 
policy and thought it was her duty to mail it, which she did. At the same time 
she mailed a copy to Mr. Gorham, explaining why she felt obliged to mail out 
the rider. Mr. Gorham did not respond to this letter, but retained the copy of 
the rider which showed that it was to be attached to policy No. 128. At that 
time, September 24th, the company retained possession of policy No. 126, which 
it had received on September 6th, and continued to hold that policy until October 
lst, when Mr. Gorham returned to Owensboro and took it to the office of the 
mill company and tendered it to Mr. Little, at the same time demanding a return 
of policy No. I28. On November 3, 1924, the accounting department sent Miss 
Otis a letter demanding that she pay the premium on No. 128. The property in- 
sured was totally destroyed by fire and each of the items covered by insurance was 
of greater cash value than the insurance. 

Miss Otis also testifies that, when she accepted appellant’s agency on July 
19, 1924, she asked him if he wrote flour and feed mills and told him of the 
insurance she was carrying on the Ninth street property and had had some 
trouble in keeping it placed, and that he told her that that made no difference 
the company would write anything she had in Owensboro and specifically author- 


ized her to write the full amount of $6,000 on this property. This is denied by 
the agent. 


The conclusions of law were that Miss Otis, as the agent of a number of 
insurance companies, could be authorized by plaintiff, in case one of. its policies 
issued by her should be canceled, to rewrite the insurance in another company, so 
as to keep the insurance on the West Ninth street mill property up to $6,000, and 
that, although she was the agent of the insurer, she could be authorized by the 
insured to accept delivery of such new policies; that she was authorized in this 
instance to keep this property insured for $6,000, and to procure other policies for 
such as might be canceled, and that actual manual delivery to the plaintiff of the 
substituted policy sued on was written on the 28th of August and was in force and 
effect immediately, although not handed to the insured until after the fire; that 
Miss Otis, as agent, could and did hold it in trust for plaintiff. The court further 
found that it was not necessary in order to make said policy effective for her 
to notify the insured of the cancellation of the previous policy or the issuing of 
this one, and that the insured could and did after the fire ratify Miss Otis’ 
action in canceling the two $1,500 policies and issuing the $3,000 policy, and that 
this action was also ratified by the insurance company after the fire and with 
full knowledge of all the facts. 


[1, 2] 1. Appellant insists that, without any notice to it, Miss Otis was acting 
as agent for appellee in procuring insurance upon its property; that such conduct 
was incompatible with her duty to it; and that, by reason of this dual agency, the 
policy so issued by her imposed no liability upon it. We cannot assent to this 
argument. While there is some conflict, the great weight of authority is to the, 
effect that there is not such a material conflict between the interests of the in- 
sured and the insurer as to render incompatible the duties of a general insurance 
agency representing several companies which bona fide accepts an application from 
a patron for a certain amount of insurance and furnishes this, either by writing 
the insurance in a single company or by dividing it among several companies 
according to its selection, and renewing the policies upon maturity or rewriting them 
in other companies upon cancellation. Policies so written are usually upheld even 
in those jurisdictions which construe the relation between the parties in a sense 

a dual agency. See 32 C. J. title “Dual Agencies,” p. 1055; Washburn v. 

. §. Casualty Company, 106 Me. 411, 76 A. 902; Hollywood Lumber Co. v. 
Dubuque F. & M. Ins. Co., 80 W. Va. 604, 92 S. E. 858, and cases there cited; 
Alliance Ins. Co. v. Continental Gin Co. (Tex. Civ. App.) 274 S. W. 299; Amer- 
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ican Fire Ins, Co. v. King Lbr. Co., 74 Fla. 130, 77 So. 170; John R. Davis Lbr. Co. 
v. Hartford Fire Ins. Co., 95 Wis. 226, 70 N. W. &, 37 L. R. A. 131; Amarillo 
National Life Ins. Co. v. Brown (Tex. Civ. App.) 166 S. W. 658; North British 
Fire Ins. Co. v. Lambert, 26 Or. 199, 37 P. 909; Parker v. Knights Templars, 70 
Neb. 268, 97 N. W. 281; Hamm Realty Co. v. New Hampshire Fire Ins. Co., 80 
a 139, 83 N. W. 41; Griffith v. Anchor Fire Ins. Co., 143 Lowa, 88, 120 N 

But did the relation between the parties create a dual agency in this par- 
ticular? Mr. Little requested Miss Otis to keep the insurance up to $5,090. She 
did not agree to procure insurance for him in any company outside of her 
agency. Instead of Miss Otis acting as an insurance broker or as his agent 
in procuring insurance, Mr. Little was in effect making a continuing application 
for $6,000 insurance on this property to such companies as she represented. 
To a company that wrote insurance on mill property there was nothing objec- 
tionable in this particular risk. No one claims that it was overinsured, or that 
anything occurred to increase the hazard. The Camden Company continued 
to carry its risk and the appellant was in no wise dissatisfied with its $1,500 
policy, although both these companies knew there was a total coverage of $6,000. 
True, there had been some cancellations, but Miss Otis says she told appellant’s 
state agent of that fact and that he specifically authorized her to place the entire 
$6,000 with appellant, though, as we have seen, he denied this. However that 
may he, she had general authority to issue policies and naturally wanted legiti- 
mate business. In accepting Mr. Little’s instruction it does not appear that she 
assumed any contractual obligations or did more than tentatively to accept his 
application; it being evident that, if none of her companies desired the risk, it 
would have been declined. If a property owner applies to an insurance agent 
tor a policy on’certain property to be issued at a future date or upon the com- 
pletion of a building in the course of construction and the agent complies with 
his application, can it be argued that the insurance agent is acting as the agent 
of the property owner? Or, if upon cancellation of a policy the insured is 
notified and then applies for a reissue in another company and such policy is 
issued, does this make the insurance agent the agent of the insurer? Manifestly 
not, and, if not, the same principle should apply where a local agency repre- 
senting several companies cancels a policy upon which the insured has requested 
him to maintain the insurance and bona fide issues a new policy in accordance 
with the application. 


[3] It is said, however, that the insurance agent would be actuated by a 
desire to secure his commission and interested in maintaining the insurance and 
thus be induced to place an undesirable canceled risk in another company, or 
that under this record the agent could have framed the facts by fraudulently 
issuing a policy and making the entries and notations upon her records after 
the fire and that she ought not -to be placed in a position where it is possible 
to do this. While plausible, this argument is not convincing. Thus construed, 
the interest of the agent would at all times be opposed to that of the insurance 
company merely because he receives a part of the premium, and this would 
apply with equal force to all policies, whether new issues, renewals, or policies 
issued in lieu of cancellation; also he could act fraudulently in any of these 
matters, and each affords an equal opportunity for like misconduct, and, if applied 
so strictly as to obviate all opportunity for misconduct, the rule would destroy 
all the insurance agencies in the country. 


[4] It is forcibly argued that policy No. 128 was ineffective because not de- 
“livered to Mr. Little until after the fire. As to this, it may be said that it is the 
uniform custom and practice among recording agents to issue policies for their 
customers and either to mail them or to deliver them personally at their con- 
venience, or to hold them in their office for their patrons for an indefinite time, 
and such is the proven custom and practice of the parties in this case. And 
while there is some difference of opinion as to whether an insurance agency 
in issuing other insurance upon the cancellation of a policy is to be regarded 
as an agent for the insured, and in a few cases this practice has been condemned, 
there is no dissent to the rule th at the insured may legally constitute the insur- 
ance agent his trustee or agent for the purpose of receiving and retaining the 
custody of the policy, as in no possible way can this conflict with the duty he 
owes the insurance company. 
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[5] It is next insisted that Miss Otis gave no notice before the fire to Mr. 
J.ittle of the cancellation of the two $1,500 policies, both of which provided for 
five days’ notice to the insured before such cancellation, and that, therefore, 
those policies are still in effect and the substituted policy sued on is invalid. 
Clearly this is untenable.. The purpose of this provision is to enable the owner 
to keep his property insured continuously and he is thus afforded five days in 
which he can procure substituted insurance before the cancellation becomes ef- 
fective. The provision being for the benefit of the insured, it may be waived 
by him. If by his direction the insurance agency issues a new policy in lieu 
of the one cancelled and retains it for him in accordance with a usual custom, 
the purpose of the provision is fully met, as the conduct of the agent in-so doing 
in no wise conflicts with her duty to the insurance company. This constituted 
a valid waiver by the insured. London & Lancashire Ins. Co. v. Turnbull & Co., 
86 Ky. 230, 5 S. W. 542, 9 Ky. Law Rep. 544; Rogers v. Ramey, 198 Ky. 138, 248 S. 
W. 254; Union Bank of Berry v. National Surety Co., 195 Ky. 504, 243 S. W. 
13; Continental Ins. Co. v. Stratton, 185 Ky. 523, 215 S. W. 416, 8 A. L. R. 391; 
Hopkins v. Phoenix Ins. Co., 200 Ky. 365, 254 S. W. 1041, relied upon by appellant, 
may all be distinguished from this case. In the first-named case, Spaulding & 
Co., as general agents, had issued a policy in the London Company, on Turnbull 
& Co.’s stock of merchandise. Turnbull had not authorized them to issue any 
other insurance in the event of cancellation and no custom of holding policies 
for them was shown. The London Company directed Spaulding & Co. to cancel 
the policies. They attempted to do this and reinsure in other companies without 
giving any notice to Turnbull or delivering the new policies to them. The pro- 
perty was destroyed by fire. Turnbull repudiated the new policies and sued the 
London Company. The court, of course, held the London Company liable. The 
opinion criticised Spaulding & Co. for trying to foist a new policy on Turnbull 
& Co. against their will, and intimated that in such case they could not act 
as agents for the’ London Company and for the company in which the new in- 
surance was written. But the reasoning of that case cannot apply to the facts 
of this case, as here, unquestionably, appellant. knew that Miss Otis was con- 
ducting a general agency for several companies, and it is not contended that she 
could not do this. In the Hopkins Case an application not- stating the duration 
ot the insurance was received and binder was made on Sunday. A policy con- 
forming to the binder was written and mailed on Monday. In the meantime 
the property was destroyed by fire. The court held that, as the application did 
not, and the binder did, fix the duration of the insurance, the minds of the parties 
did not meet on this, and the issual of the policy and its delivery after the fire 
was ineffective; hence there was no insurance in effect at the time of the fire. 
The Stratton Case holds the same. In the Ramey Case the court merely recog- 
nized the settled doctrine that an insurance agent cannot issue a policy upon his 
own property or the property of a corporation of which he is a member, and the 


same principle was involved in the Berry Case, supra, and Weatherholt Case, 
204 Ky. 824, 265 S. W. 311. 


[6] As written, the original policy covered appellants pro rata of $1,000 “on 
a one-story metal roof frame building occupied as a grain elevator.” It appears 
that this building formerly stood on the same lot with the mill, but was removed 
sometime before the policy was issued and the elevator installed in the mill. 
After the fire Mr. Little discovered and called the attention of the agent to this 
fact and she took it up with her companies. Upon his visit to Owensboro the 
state agent agreed for another rider to be issued covering this property as lo- 
cated in the mill, and this was done. These facts were set up in the petition and 
judgment asked for the entire amount of the policy and this was awarded by 
the court. The destroyed elevator was not covered by the original policy, and 
unless it was the intention of the parties at the time it was written for it to be 
so covered, no recovery can be had thereon. On the other hand, if it was their 
intention to include it, and by mutual mistake and inadvertence of the drafts- 
man it was improperly described, the policy could be reformed in a court of 
equity and likewise the parties themselves, even after the fire, could agree to 
such reformation. We have seen that Mr. Little requested Miss Otis to carry 
$6,000 on the mill property and that she intended to do this. It was not intended 
by either to insure property not in existence, but only the mill and its adjuncts. 
The minds of the parties met on this proposition and under such circumstances 





658 The Insurance Law Journal, Vol. 69 [Oct., 1927 


a mistake in the description of the elevator in the policy may be corrected and 
that instrument reformed to conform to the .intention of the parties. 
Wherefore the judgment is affirmed. 


CONTINENTAL INS. CO. OF CITY OF NEW YORK v. SIMPSON. 
Court of Appeals of Kentucky. May 24, 1927. 
294 Southwestern Reporter 1048. 


2. INSURANCE—STIPULATION THAT FORFEITURE PROVISIONS CAN 
ONLY BE WAIVED IN WRITING INDORSED ON POLICY IS IN- 
VALID (KY. ST. § 762a-18). 

Independently of Ky. St. §762a18, stipulation in insurance policy that for- 
feiture provisions can only be waived in writing indorsed on policy is invalid, 
and waiver may be made by parol. 

(For other cases, see Insurance, Dec. Dig. § 385.) 


3. INSURANCE—INSURER IS BOUND BY LOCAL AGENT'S APPARENT- 
LY AUTHORIZED ACTION, UNLESS INSURED KNEW THAT HE ExX- 
CEEDED POWERS. 


Where matter is within apparent scope of local agent’s authority and insured 
is not aware of any limitations thereon, insurer is bound by agent’s action. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


4, INSURANCE—NOTICE TO AGENT IS IMPUTABLE TO INSURER. 
Notice to agent of any material fact affecting risk is imputed to insurer, 
though agent had no authority to act in premises. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 


5. INSURANCE—PRESUMPTION THAT AGENT ISSUING AND DELIV- 
ERING POLICY MAY WAIVE PROVISIONS BY WORDS OR CON- 
DUCT DOES NOT APPLY TO MERE SOLICITING AGENTS. 
Presumption that agent taking application, issuing policy, receiving premium 

and delivering policy has power to waive provisions therein by words or conduct 

though policy provides that it can be done only by writing indorsed thereon, does 
not apply to mere soliciting agents. 
(For other cases, see Insurance, Dec. Dig. § 646[5].) 


6. INSURANCE—INSURED INFORMED BY POLICY INDORSEMENT 
THAT AGENT LACKED AUTHORITY TO GRANT VACANCY PER- 
MIT CANNOT RECOVER FOR FIRE LOSS DURING SUBSEQUENT 
pe WITHOUT PERMIT ON GROUND OF WAIVER BY 
AGENT. 

Insured advised by indorsement on fire policy, when returned to’ him with 
change of occupancy permit attached, that agent who sent policy to insurer had 
no authority to grant vacancy permits, could not recover for destruction of build- 
ing during subsequent vacancy without permit, though agent stated that he did 
not have to write to company therefor, especially as insured was not seeking 
other insurance, which agent’s action prevented him from getting. 

(For other cases, see Insurance, Dec. Dig. § 376[3].) 

Appeal from Circuit Court, Owen County. 

Action by Obie Simpson against the Continental Insurance Company of the 
City of New York. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded. 

T. M. Galphin, Jr., and Gordon & Laurant, all of Louisville, and J. W. Cam- 
mack, of Owenton, for appellant. 

J. G. Vallandingham, of Owenton, for appellee. 

McCanopiess, J. In a suit for the destruction by fire of a dwelling covered 
by policy in the Continental Insurance Company, Obie Simpson recovered a judg- 
ment for $1,045, and the company appeals. The policy was issued in June, 1922, 
for a period of five years. The insured executed a note for the premium payable 
in five installments on the Ist day of July of each year. Among other things, 
the policy provided: 

“If any of the buildings described are now vacant, unoccupied or uninhabited 
or shall become unoccupied or uninhabited and so remain for a period exceeding 
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ten days without written consent herein, then in each and every one of the above 
cases this policy shall be null and void.” 


It further provided: 


“No local agent or other representative has the power to consent to the as- 
‘signment of this policy or make any indorsements thereon. All indorsements 


must be made by an officer of the company in its Western Department office 
at Chicago, IIl.” 


The property was destroyed about the 10th of July, 1925. It had then been 
vacant about three months without any vacancy permit from the company. This 
was relied upon to avoid liability, to which plaintiff pleaded a waiver. 

The facts show that at the time the policy was issued the plaintiff was oc- 
cupying the house as a residence. In the summer of 1924 he removed, placing 
tenants in the house. In accordance with another provision of the policy, he 
then procured a permit for change of occupancy. He admits'that Mr. Davis, the 
local agent, told him that he would have to send the policy to the company to 
get this permit; that he furnished the policy to Mr. Davis for that purpose; 
that on its return he observed upon it the following typewritten indorsement, and 
that this did not appear on it theretofore: 

“Notice.—Attention is called to condition in the policy rendering it null and 
void if the building herein mentioned be or become vacant or unoccupied.” 

And that,these words were stamped on the back of the policy. He further 
states that the tenants vacated the building upon the 10th of March, 1925, and 
it remained unoccupied until destroyed by fire. He says, however, that he was 
making some repairs and having the house papered preparatory to moving in 
himself, and that in June he visited the local agent and told him of these mat- 
ters; that the premium was then due and that he wanted to cancel the policy 
until he moved back; that Davis said: “Don’t cancel the policy. If you are go- 
ing to move back over there in a few weeks, I can give you a vacancy permit.’ 
I said: ‘I might not get back over there in that time.’ He said: ‘If you are not 
back in 30 days, I can give you one for 60 more.’ So I told him that I would send 
the premium off for the policy.: I sat there a few minutes, and then I said: 
‘Write it up.’ But he said: ‘I can just tell you and then notify the company; 
that is all I have got to do; don’t have to write.’ Q. Did he tell you that you 
had it? <A. Yes, sir; he said, ‘I will give you one for 60 days,’ and I said, ‘Well, 
I will send the premium off.’” He returned home and sent the check for the 
premium. This was accepted by the company but later returned. He also testi- 
fies that Mr. Davis admitted this on several occasions after the fire, and that the 
adjuster of the company told him that was sufficient. Mr. Davis denies these 
statements, but says that just a few days before the fire the plaintiff came in 
and asked him in reference to the vacancy permit, telling him that he was going 
to move back in the next three or four days. He told him that it would be of 
no use to send the application off for the permit if he was going to move in with- 
in a few days, but that if he did not move in within the next three or four days 
he would write for the permit for him. He never heard from him afterward. 
Duvall, Davis’ partner, corroborates him at to what was said in reference to the 
vacancy permit. 

[1-4] Admittedly the vacancy clause is valid. Burner’s Adm’r v. Ger.-Amer. 
™ns. Co., 103 Ky. 370, 45 S. W. 109, 20 Ky. Law Rep. 71; Robinson v. A&tna Ins. 
Co., 38 S. W. 693, 18 Ky. Law Rep. 865; Thomas, Trustee, v. Hartford Fire Ins. 
Co., 53 S. W. 297, 21 Ky. Law Rep. 914. Also it is axiomatic the parties to a con- 
tract may subsequently agree to amend, alter, set aside, or annul such contract 
in any legal way, and their power to do so cannot be controlled or fettered by 
any stipulation to the contrary in the original contract. But when the business 
is conducted by agents, the exercise of this power may reasonably ‘be limited to 
such as are designated for that purpose in the contract. Consistently therewith 
(and without reference to section 762a, subsec. 18, Ky. Statutes, and which we 
do not think it necessary to consttue in this case), we have uniformly held that 
a stipulation in an insurance policy providing that a forfeiture provision can 
only be waived in writing endorsed on that policy is invalid; and that notwith- 
standing such provisions a waiver may be made by parol. Mattingly v. Spring- 
field Fire & Marine Ins. Co., 120 Ky. 768, 83 S. W. 577, 26 Ky. Law Rep. 1187, 
8 Ann. Cas. 1134; Phoenix Ins. Co. v. Spiers, 87 Ky. 285, 8 S. W. 453, 10 Ky. Law 
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Rep. 254; Burner’s Adm’r v. Ger.-Amer. Ins. Co., supra; National Live Stock 
Ins. Co. v. Jackson, 160 Ky. 228, 169 S. W. 695. The attempt to control the meth- 
od of waiver is condemned. This does not deny the right of the company to 
limit the exercise of the power of waiver to certain named agents. But policy 
contracts are long, involved, and as a general rule not fully understood by the 
insured. The latter deals almost exclusively with the local agent and naturally 
relies upon him for advice and direction in matters relating thereto, and where 
the matter is within the apparent scope of the agent’s authority and the insured 
is not aware of any limitations thereon, the company is bound by his action, and 
notice to him of any material fact affecting the risk is imputed to the company, 
even though he did not have authority to act in the premises. Vice versa, it is 
not bound if the person dealing with the agent knows that his power is limited 
and he is exceeding the powers conferred upon him. Conn. Fire Ins. Co. v. 
Moore, 154 Ky. 18, 156 S. W. 867, Ann. Cas. 1914B, 1106; Ky. Growers’ Ins. Co. v. 
Logan, 149 Ky. 453, 149 S. W. 922; Hurst Home Ins. Co. v. Ledford, 207 Ky. 212, 
268 S. W. 1090; South v. Phil. Fire & Marine Ins. Co., 217 Ky. 612, 290 S. W. 
493; Wright v. Northwestern Ins. Co., 91 Ky. 214, 15 S. W. 242, 12 Ky. Law Rep. 
850; Standard Auto Ins. Ass’n v. Russell, 199 Ky. 470, 251 S. W. 628; Standard 
Auto Ins. Ass’n v. Henson, 201 Ky. 233, 256 S. W. 414. 

[5] In considering this question the cases supra hold that the agent who 
takes the application, issues the insurance, receives the premium, and delivers 
the policy may by his words or conduct waive provisions such as the (vacancy 
clause), although the policy provides that it can be done only by writing “in- 
dorsed” on the policy. A good reason for the conclusion is that the exercise of 
the high powers enumerated raises a presumption of the incidental power of 
waiver. However, the above presumption does not apply to mere soliciting 
agents such as Davis and Duvall, and this case turns on the questions: (1) Were 
Davis and Duvall acting within the apparent scope of their authority; (2) 
whether the insured knew, or was put upon inquiry, as to the limitation upon 
their power and exercised due diligence to ascertain that fact. 

[6] At this time the property had been vacant for over two months. The 
policy was suspended; Simpson knew this, but did not want to move in for sev- 
eral weeks and so told the agent; he did not ask for a permit, but feeling that 
he could not collect his insurance was seeking a cancellation... In this he was 
not expecting to get other insurance, but merely to be-relieved from the payment 
of the premium upon the suspended policy. He says the agent volunteered to 
give him a permit; that he waited, and when this was not given to him said, 
“Write it up,” and the agent told him that all he had to do was to tell him and 
that he would notify the company; that he did not have to write; that he left, 
sent off the check for the premium, and never returned to ask about the perinit. 
If Simpson had no other information concerning the agents power to grant a 
permit, perhaps the court should submit both of the above questions to the jury; 
but he admits that upon a change of occupancy a year previous he had asked 
for a permit. At that time he was required to carry the policy to the agent, who 
sent it off, and it was returned with the permit upon it. Also when returned it 
was stamped in such a way as to call his attention to the vacancy clause, and he 
thus learned that the local agent did not have authority to grant such permits. 
His attention was also called to different parts of the provisions of the policy 
which had been in his possession for nearly four years. The provisions of the 
policy clearly and unmistakably showed a limitation upon their power to grant 
such permit, and the course of dealing between the parties and other evidence 
show that the insured was not only put upon such inquiry as would have led a 
prudent man to ascertain the facts, but that he really was advised of such limi- 
tation. It will further be observed that the insured was not lulled into any sense 
of false security; he was not seeking any other insurance that he was prevented 
from procuring by reason of the alleged action of the insurance agent; all he 
was induced to do by the agent, if his story is true, was to pay the premium 
which has since been returned to him in full. It follows that the court should 
have given a peremptory instruction for the defendant. 


Wherefore the judgment is reversed, and cause remanded for proceedings 
consistent with this opinion. 
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WESTCHESTER FIRE INS. CO. OF NEW YORK v. WILSON. 
Court of Appeals of Kentucky. May 10, 1927. 
Rehearing Denied June 24, 1927. 

294 Southwestern Reporter 1059. 

1. INSURANCE—INCORPORATION OF INVALIDATING CONDITIONS IN 
POLICY BY AGENTS AUTHORIZED TO COLLECT PREMIUM, AC- 
CEPT APPLICATION, APPROVE RISK, AND ISSUE POLICY IS “IN- 
SURER’S ACT.” 

Acts of agents, having full authority to collect and receipt for premium, ac- 
cept application, approve risk, and issue and deliver fire insurance policy, in in- 
corporating conditions, based on facts known to them, which will render policy 
void from beginning, are acts of insurance company. 


(For other cases, see Insurance, Dec. Dig. § 375[2].) 


2. INSURANCE—INSURED, DISCLOSING FACTS OF OTHER INSUR- 
ANCE AND TITLE IN HIMSELF AND WIFE, WAS NOT REQUIRED 
TO EXAMINE POLICY FOR “OTHER INSURANCE” OR “SOLE OWN- 
ERSHIP” CLAUSES. 

Insured, telling insurer’s agent everything necessary to disclose facts that 
another policy was in force and that title was in insured and his wife jointly, was 
not required to examine policy for “other insurance” or “unconditional and sole 
ownership” clauses. 


(For other cases, see Insurance, Dec. Dig. § 141[4].) 


«. INSURANCE—ISSUANCE OF POLICY WITH KNOWLEDGE OF OTHER 
INSURANCE WAIVES PROVISION INVALIDATING POLICY THEREFOR. 

Insurer’s issuance of fire policy with full knowledge that another policy on 
insured property was in force may be treated as waiver of provision invalidating 
policy, if insured has any other contract of insurance on property. 


(For other cases, see Insurance, Dec. Dig. §389[4].) 


6. INSURANCE—EVIDENCE HELD TO WARRANT FINDING THAT IN- 
SURER WAIVED UNCONDITIONAL AND SOLE OWNERSHIP RE- 
QUIREMENT, AND ISSUED POLICY ON INSURED’S INSURABLE 
INTEREST. ‘ 

Under evidence that insured’s insurable interest in property destroyed by fire 
greatly exceeded total amount of his policy thereon and his half of previous policy 
issued to himself and wife, that he made no fraudulent misrepresentation or con- 
cealment, and that insurer through its agents, had full knowledge of his owner- 
ship of only half interest, court might properly have held that unconditional and 
sole ownership requirement was waived, and that policy was issued to cover in- 
sured’s insurable interest. 7 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

7. INSURANCE—INSURER HELD ESTOPPED TO RELY ON “OTHER 
INSURANCE” OR “SOLE OWNERSHIP” CLAUSES BY KNOWLEDGE 
OF EXISTING POLICY AND INSURED’S HALF INTEREST IN PROP- 
ERTY. 

Insurer, accepting premium and issuing and delivering fire policy containing 
conditions invalidating it if insured had other insurance or other interest than 
unconditional and sole ownership, with knowledge that another policy was in 
force and that insiired owned only half interest in insured property held estopped 
to rely on such conditions. 

(For other cases, see Insurance, Dec. Dig. § 389[2, 4].) 

8. INSURANCE—STATUTE PROHIBITING INSURANCE CONTRACTS 
NOT PLAINLY EXPRESSED IN POLICY DOES NOT PREVENT 
REFORMATION FOR MUTUAL MISTAKE, OR HOLDING THAT 
INSURER WAIVED OR ESTOPPED ITSELF TO RELY ON CERTAIN 
PROVISIONS (KY. ST. § 762a18). : 
Ky. St. §762a18, prohibiting insurance companies or agents from making 

contracts not plainly expressed in policy, does not prevent court of equity from 

reforming policy not expressing true contract because of mutual mistake, nor 
from holding that provisions of contract have been waived, or that insurer ‘is 
estopped to rely thereon. 
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(For other cases, see Insurance, Dec. Dig. § 143[3], 371.) 

Appeal from Circuit Court, Grant County. 

Action by Joe Wilson against the Westchester Fire Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. Affirmed. 

H. H. Huffaker, of Louisville, and F. A. Harrison, of Williamstown, for ap- 
pellant. 

C. C. Adams, of Williamstown, for appellee. 

SaNnpipce, J. This is an action by appellee, Joe Wilson, against appellant, 
Westchester Fire Insurance Company, to recover $2,000, the amount of an in- 
surance policy issued by it and held by him, upon the ground that the dwelling 
house insured had been destroyed by fire and that he was entitled to recover 
under the policy. The questions hereinafter discussed were presented by ap- 
propriate pleadings, and appellee recovered judgment against appellant for the 
amount of the policy. Hence the appeal. 

The questions presented may perhaps be most readily approached by a brief 
statement of the facts appearing: 

In 1911, there was conveyed to appellee, Joe Wilson, and his wife, Viola Wil- 
son, jointly, 237 acres of land in Grant county, Kentucky. He thereafter erected 
on this tract of land, a large two-story ‘brick veneer residence, which from the 
evidence, at the time it was burned, was worth from $6,000 to $8,000. On Octo- 
ber 15, 1921, Frank B. Craig and V. R. Holbrook, partners, doing business under 
the name of Craig & Holbrook, were the agents of appellant insurance com- 
pany, with full authority from it to solicit, receive, and approve applications for 
and to issue and deliver policies of fire insurance in its name and for it in Grant 
county, Kentucky. On that date they, so representing appellant, went to the 
home of appellee on his tarm and solicited him to take insurance on his dwelling 
house with their company. He at first declined to do so, for the reason that 
there was then in force insurance to the amount oi $2,000 in another company 
covering the house, and he disclosed the name of the company carrying that in- 
surance. That fact is admitted by Craig, the only one of the two agents to 
testify herein. 

Craig and Wilson were acquaintances and friends of long standing. Craig, 
as notary public, had taken the acknowledgment of the grantor to the deed where- 
by Wilson and his wife acquired title of the farm. Only 11 days before the oc- 
casion on which appellant’s agents were thus soliciting insurance from Wilson, 
and occasioned by the fact that Wilson’s wife had sued, him for divorce, Wilson 
and Craig together had gone to the office of a lawyer to advise with him as to 
what steps should be taken by Wilson to protect himself. While there the deed 
by which the title of the farm had been conveyed to Wilson and his wife jointly 
was read, and its effect discussed between the attorney and Wilson and Craig. 
Craig does not deny that this occurred, though he was unable to remember 
whether it was before or after the insurance policy was written. The testimony 
however, beyond question establishes that it was only 11 days before that time. 

Appellee, Wilson, testified that in the conversation between him and appell- 
ant’s agents, in telling them of the $2,000 of insurance then in force, he stated 
that “we,” referring to himself and his wife, have a policy for $2,000 covering 
the house, and that he made the information as to the state of the title no more 
explicit, because he knew that Craig had full knowledge as to it. Craig did not 
deny this testimony. He admitted that he made no inquiry of Wilson as to the 
state of the title, and that Wilson did not represent to them that he was the sole 
and unconditional owner of the farm and dwelling house located on it. Neither 
did he deny that he then knew the title was in Wilson and his wife. Appellant’s 
agents met appellee’s objection to additional insurance, by stating that he should 
have at least $6,000 more insurance on the dwelling house, as the policy in force 
did not protect him by at least that amount. The negotiations ended by appel- 
lee agreeing to take additional insurance to the amount of $3,000, $2,000 of which 
was to cover the dwelling house, and appellee paid the premium in cash for a 
three-year policy. Appellant’s agents returned to their office and issued the 
policy. 

The policy issued provided that it should be void “if the insured has conceal- 
ed or misrepresented in writing or otherwise any material fact or circumstances 
concerning this insurance or the subject thereof, or if the interest of the insured 
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in the property be not truly stated herein,” or “unless otherwise provided by 
agreement indorsed hereon or added hereto, if the insured now has or shall 
hereafter make or procure any other contract of insurance, whether valid or 
not, on property covered in whole or in part by this policy,” or “if the interest 
of the insured be other than unconditional and sole ownership.” No rider was 
attached to the policy, noting the fact and agreeing that it was issued with 
knowledge and consent that other insurance to the amount of $2,000 covered the 
dwelling house, and it was issued in the name of Wilson alone. 

[1] Appellant insurance company relies upon the foregoing quoted condi- 
tions of the policy to defeat its collection, and counsel present their arguments 
to that end in 50 pages of printed brief. It does not seem to this court that ap- 
pellant insurance company, on this occasion and in this transaction, undertook 
deliberately to defraud appellee, and to obtain from him the money he paid to 
them to carry this fire risk by false pretenses. If the contention for appellant 
should be sustained, under the facts appearing herein, it would be to hold that 
an insurance company may accept and keep the premium paid to it by an in- 
sured, and deliberately write into the policy for which the premium was paid 
conditions based upon facts it knows to exist, which will render the policy void 
irom the beginning and utterly worthless to the insured. It must be remembered 
chat in this case the agents representing appellant had full authority from it to 
collect and receipt for the premium, to accept the application, approve the risk, 
and issue and deliver the policy; in other words, the acts of the agents were the 
acts of the insurance company, since they had full authority to act for it. 

{2] Appellant solicited this contract of insurance. It was informed then that 
another policy insuring the dwelling house was in force. It does not deny that 
it then knew that the title was in appellee and his wife. Insured then appears 
to have said on that subject everything necessary to disclose the facts. Nothing 
hinting at fraudulent misrepresentation or concealment as to that upon the part 
of insured appears. He had the right to assume, because insurer agreed, under 
the conditions then within the knowledge of both of them, and for the premium 
which he paid, and which it accepted and kept, to pay $2,000 for the destruction 
cf the dwelling house by fire while the contract was in force, that the policy of 
insurance would so provide, and prudence or diligence upon his part did not de- 
mand that he examine the policy to ascertain whether conditions based upon 
facts known by insured to exist had been written into it which rendered it void 
from the beginning. 

[3, 4] In accordance with appellee’s plea it was adjudged that the policy be 
reformed by adding a provision reciting the fact that it was issued with know- 
ledge that other insurance to the amount of $2,000 covered the dwelling house 
insured. The facts in evidence clearly authorized that to be done, as unquestion- 
ably from the evidence herein that provision was omitted from the policy by mu- 
tual mistake of the parties. The fact that appellant issued the policy sued on 
with full knowledge that the other insurance policy was in force might properly 
have been treated as a waiver of that provision of it. 

[5] The trial court declined to reform the policy, so as to make it insure ap- 
pellee and his wife against loss. From the evidence herein this court is of the 
opinion that that might have been done properly, since, as we view it, the evi- 
dence conclusively establishes that such was the intention of the parties, and that 
her name as one of the insureds was omitted from the policy by the mutual mis- 
take of the parties. That at least would be the most charitable view to take so 
far as insurer is concerned. 

[6] The evidence establishes that appellee’s insurable interest in the dwelling 
ltouse destroyed by fire was much greater than the full amount of this policy and 
his half of the previous policy which had been issued in the name of himself and 
his wife. Under the facts here appearing, the court below might properly have 
held that, as insured made no fraudulent misrepresentation or concealment, and 
appellant, through its agents, then had full knowledge of the fact that he was 
the owner of only an undivided one-half interest in the dwelling house, the pro- 
vision of the policy that it should be void in the event the interest of the insured 
was other than unconditional and sole ownership was waived, and that the policy 
was issued to cover appellee’s insurable interest in the dwelling house. 

[7] The court held that appellant insurance company was estopped to rely 
upon the provisions of the insurance contract pleaded by it as avoiding liability. 
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We conclude that the judgment in this particular is correct. Appellant had full 
knowledge that a contract of insurance insuring the dwelling house to the amount 
of $2,000.00 had been issued and was in force, and full knowledge that insured 
was the owner of only an undivided one-half interest therein. There is a total 
failure of proof of any statement or action upon the part of insured tending in 
the least to establish fraudulent misrepresentation or concealment upon his part 
as to the state of the title or otherwise in procuring the contract of insurance. 

Appellant accepted his money and issued and deljvered to him a contract of in- 

surance which contained conditions that it knew rendered the policy void from 

the beginning; but it kept his money and led him to believe that he was protect- 
ed against loss from fire by the insurance contract which it had issued to him. 

It thereby created a perfect estoppel against it relying upon the conditions which 

it wrote into the policy under facts which it then knew to exist which made the 

policy void from the beginning. The trial court properly held under the facts 
nereof that appellant is estopped from relying upon either the “other insurance” 
clause or the “sole and unconditional ownership” clause of the policy sued on. 

[8] Appellant insists that section 762a18, Kentucky Statutes, reading, “No in- 
surance company nor any agent thereof shall make any contract or agreement 
with reference to any insurance other than is plainly expressed in the policy,” 
when properly construed and applied, makes the policy issued conclusive be- 
tween the parties, and authorizes no deviation from its terms under any condi- 
tion. The statute in question cannot be given the broad application contended 
for by appellant. Certainly nothing in the statute above would prevent a court 
of equity upon a proper showing from reforming an insurance contract in a case 
where by mutual mistake it did not express the true contract entered into by 
insurer and insured. Neither would the provisions of the statute prevent the 
courts from holding in a proper state of case that one or more of the great num- 
ber of provisions of an insurance contract have been waived by the parties to 
it, thereby eliminating such provisions, and yet leaving the contract of insurance 
plainly expressed in the policy. Clearly it was never intended by the statute 
above that an insurer might not, as in this case, estop itself to rely upon any 
number of the great many provisions of insurance contracts. The statute certain- 
lv was never intended to enable an insurance company to practice frauds or to 
obtain money under false pretenses. 

For the reasons indicated, the judgment herein is affirmed. 

The whole court sitting. 

NIAGARA FIRE INS. CO. OF NEW YORK v. HANKINS et al 
Court of Appeals of Kentucky, May 27, 1927. . 
294 South Western Reporter 1070. 

1. INSURANCE—INSURANCE COMPANY HELD LIABLE TO MORTGA- 
GEE UNDER CLAUSE PROVIDING THAT MORTGAGOR’S VIOLA- 
TION OF POLICY WOULD NOT DEFEAT MORTGAGEE’S INTER- 
EST. 

Insurance company held liable to mortgagee under clause providing that 
the mortgagor’s violation of any terms of the policy would not invalidate the 
policy to the extent of the mortgagee’s interest, notwithstanding that the pol- 
icy had become void as to the mortgagor because forfeited by taking second 
mortgage without insurance company’s consent. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


2. INSURANCE—INSURED, BREACHING POLICY BY MORTGAGING 
PROPERTY, HELD NOT RELIEVED FROM FORFEITURE BY STA- 
TUTE THAT ONLY MATERIAL OR FRAUDULENT MISREPRESEN- 
TATION SHOULD PRECLUDE RECOVERY (KY. ST. § 639). 

Insured, breaching policy by making second mortgage without company’s 
consent, held not relieved from forfeiture under the terms of the policy, by virtue 
of Ky. St. § 639, providing that no misrepresentations, unless material or fraudu- 
lent, should prevent a recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

Appeal from Circuit Court, Christian County. 

Action by L. E. Hankins and the Planters’ Bank & Trust Company of Hop- 
kinsville against the Niagara Fird Insurance Company of New York. Judgment 
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for plaintiffs and defendant appeals. Affirmed as to Planters’ Bank & Trust 
Company; reversed as to L. E. Hankins. 

F. M. Drake, of Louisville, and Burke G. Slaymaker, Lawrence B. Moore, 
Hugh E. Reynolds, and Slaymaker, Turner, Merrell, Adams & .Locke, all of 
Indianapolis, Ind., for appellant. 

Selden Y. Trimble and H. W. Linton, both of Hopkinsville, for appellees. 

Tuomas, J. Appellee and one of the plaintiffs below, L. E. Hankins, owned 
a small farm in Christian county near Hopkinsville, Ky., upon which there was 
a dwelling and some outbuildings. He borrowed from his coplaintiff, Planters’ 
Bank & Trust Company of Hopkinsville, $3,000, and mortgaged his farm to secure 
it. Thereafter, and pursuant to an agreement with the mortgagee, he insured 
his dwelling and some of the outbuildings, against loss by fire with appellant 
and defendant below, Niagara Fire Insurance Company of New York, in the sum 
of $2,500. There was attached to the policy and made a part of it what is de- 
nominated as the usual mortgage clause, and wherein it was agreed that the loss, 
if any, under the policy, should be payable to the mortgagee, Planters’ Bank & 
Trust Company, as its interest might appear. In that clause it was also provided 
and agreed, in substance, that, in case the insured (the mortgagor) should fail 
and refuse to comply with any of his obligations assumed by the policy, or should 
violate any of its terms, such conduct on his part would not invalidate the policy 
to the extent of the mortgagee’s interest, and that a failure of the insured 
(mortgagor) to pay any due premium would create an obligation on the part 
of the mortgagee to pay it upon notification by the insurer, and which clause 
we will hereafter refer to as the “exculpatory clause.” 

It was further provided in the policy, and made a part of it, that it should 
be void “if the property, without wtitten consent hereon * * * shall hereafter 
become mortgaged or incumbered.” After the delivery of the policy and while 
it was in force and effect, plaintiff Hankins, the insured, without the written or 
other consent or knowledge of defendant, executed a second mortgage on the 
property to secure a debt of $1,075 due from him to one L. A. Tate, and after 
that, and while both debts existed, fire destroyed the property. Defendant de- 
clined to pay, and this ordinary action was jointly brought by the insured and 
his first mortgagee to recover the amount of the policy. Defendant answered, 
relying on the clause in the policy against subsequent incumbrance by the in- 
sured without its written permission. Demurrers filed to that answer were over- 
ruled, and plaintiffs filed separate replies. Plaintiff bank and trust company re- 
lied in its separate reply on the exclupatory clause, supra, in its favor contained 
in the policy. The insured, Hankins, in his separate reply relied on the provisions 
of section 639 of our present Kentucky Statutes saying: 

“All statements or descriptions in any application for policy of insurance 
shall be deemed and held representations and not warranties; nor shall any 
misrepresentations, unless material er fraudulent, prevent a recovery on the 
policy.” 

In order to bring himself within the provisions of that section, if applicable,. 
he averred that the indebtedness created by the Tate mortgage was for money 
which he expended in improving the insured buildings on his farm, and which 
improvments enhanced the value of the insured property more than the amount 
of that debt, and that his future promissory representation (as he termed it) 
not to place any incumbrance on the property, without the proper consent of 
defendant, did not increase the risk, and was therefore immaterial, and, under the 
section, supra, he was entitled to recover, notwithstanding the second mortgage. 
Defendant demurred to each reply, and the court overruled both of them and 
rendered a joint judgment in favor of plaintiffs for the full amount of the policy 
as defendant declined to plead further, and to reverse that judgment the latter 
prosecutes this appeal. 


[1] On this appeal defendant’s counsel touches very lightly on the right of 
their client to a reversal of the judgment in favor of the mortgagee, the bank 
In fact, it is practically conceded that the court correctly ruled in the bank’s 
favor when it held that, under the exculpatory clause in the policy, it was not 
answerable for the defalcations of the insured, unless under certain circum- 
stances which do not appear to exist, and, that being true, it was entitled to a 
judgment to the extent of its mortgage. We are convinced that there can be 
no doubt of the correctness of the court’s ruling in those respects, and the judg- 
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ment in favor of the bank was proper and will not be disturbed by us on this 
appeal. 

[2] However, the judgraent in favor of the insured presents an entirely dif- 
ferent question. Learned counsel for appellees cite authorities including cases 
from this court which they claim bring the clause in the policy against future 
mortgages and incumbrances within the purview of section 639, supra, but all 
of which, when analyzed, do not, according to our interpretation, apply to the 
facts of this case, with perhaps the exception of one or two expressions in some 
of the opinions which were clearly and palpably obiter. The authorities relied 
on by appellees’ counsel are American and English Encyclopedia of Law (2d Ed.) 
vol. 13, pp. 259, 260; Germania Insurance Co. v. Rudwig, 80 Ky. 234; Speagle v. 
Dwelling House Insurance Co., 97 Ky. 646, 31 S. W. 282, 17 Ky. Law Rep. 610; 
Lancashire Ins. Co. v. Monroe, 101 Ky. 12, 39 S. W. 434, 19 Ky. Law Rep. 204; 
Kenton Ins. Co. v. Wigginton, 89 Ky. 330, 12 S. W. 668, 11 Ky. Law Rep. 539, 7 
L. R. A. 81; Sun Insurance Co. v. Crist, 39 S. W. 837, 19 Ky. Law Rep. 305; 
Champion Ice Manufacturing Co. v. American Bonding & Trust Co., 115 Ky. 
867, 75 S. W. 197, 25 Ky. Law Rep. 239, 103 Am. St. Rep. 356; and United States 
Fidelity & Guaranty Co. v. Foster Deposit Bank, 148 Ky. 776, 147.S. W. 406. The 
text in the cited encyclopedia deals only with the question that a subsequently 
placed mortgage on the insured property by the owner, though in violation of 
the policy terms, will not defeat the right to recover, if before the loss the mort- 
gage is fully settled and paid, and which, of course, has no bearing upon the ques- 
tion here involved. 

The Rudwig Case involved a ltfe insurance policy. There was a stipulation 
therein against the insured going into certain restricted territory without the 
permission of the company. He went therein after obtaining the company’s con- 
sent for him to remain there during a limited period, but he remained longer 
than such period with the consent of the company’s agent, and it was held that 
the restriction contained in the policy was waived. There were other defenses 
in that case, based upon the written application for the policy, and what was 
said in the opinion with reference thereto necessarily relates to the provisions 
of section 639, supra, since they came within its express terms; i. e., they were 
“statements or descriptions in any application for a policy of insurance.” The 
court in the opinion, however, did not hold that the promissory representation 
or warranty against moving into restricted territory was covered by the statute. 

The defense in the Speagle Case was bottomed upon the placing of a statu- 
tory mechanic’s lien upon the property after the issuing of the policy. At the 
time the policy was issued, the property was in the course of construction, which 
fact appeared therein, and of course the insurer had knowledge of it, and under 
such circumstances the court held that it was not within the contemplation of 
the parties that the policy should be forfeited because of any legal procedure 
to collect the contract price of the construction of the building then being erected. 
Section 639 was not mentioned or referred to in the opinion. 

In the Monroe Case there were two mortgages upon the property, and the 
question was whether the second one was made after the issuing of the policy 
or was in existence at the time it was executed, and, if so, it, as well as the 
first, might be covered by section 639. The question as to whether that section 
applied to future promissory warranties or representations was not determined. 
The Wigginton Case involved the condition of the title at the time the policy 
was issued, and hence did not involve promissory representations or warranties. 
The Crist Case involved no such question as is here presented, as a reading of the 
opinion will demonstrate, and what the court said in that case with reference 
to section 639 does not appear to have been relevant to any issue presented by the 
appeal. The same or similar differentiations could be made with reference to the 


other cases relied on by appellees’ counsel, and we will not consume further space 
or time in pointing them out. 


In the very recent case of Niagara Fire Insurance Co. v. Mullins, 218 Ky. 
473, 291 S. W. 760, the questions now under consideration were directly presented 
to this court, and the same contentions were therein made as is done by counsel 
for appellee in this case. It was therein held, inter alia, “that an insurance con- 
tract is like any other contract between parties authorized to enter into con- 
tracts,” and that, “after the owner has contracted not to mortgage the property, 
he cannot do so without the consent of the insurance company without forfeiting 
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his policy. The provision is not unreasonable, illegal, or against public policy; 
therefore it must be upheld.” With reference to the application of section 639, 
supra, to such conditions subsequent in a policy, the opinion in that case, after 
quoting the section and rejecting its application to such promissory warranties or 
representations, said: 

“This provision of the statute by its very terms is confined to statements or 
descriptions in the application for a policy, and we do not agree with appellee that 
it has any relation to promises of the insured to be performed by him in the 
future after his policy has become effective. The section relates only to facts ex- 
isting when the policy contract is made. It may be that this section applies to 
existing facts set out in the policy at the time it is issued because these facts ob- 
tained from the insured constitute a part of his application, and it appears that 
this court has held that the representations and warranties referred to in this 
section apply to present facts existing at the time of the issual of the policy, but 
it would be extending the meaning of the section beyond -any reasonable limits to 
say that it applied to anything not in existence at the time the policy is issued.” 

The case of Hartford Fire Insurance v. McClain, 85 S. W. 699, 27 Ky. Law 
Rep. 461, was cited in support’ of that excerpt, and the opinion holds that the 
section of the statute does not apply to such future promises or conditions subse- 
quent. Upon a reconsideration of the question, we are convinced that the Mullins 
opinion is sound and logical and is the true interpretation of the meaning, effect, 
scope, and application of that section. The court, therefore erred in overruling the 
demurrer to the separate reply of Hankins, the insured. 

[3] Other questions are discussed in brief of appellees’ counsel, but they are in 
support of the contention just disposed of, and we deem it unnecessary to refer to or 
discuss such collateral matters. Neither are we convinced by the argument that, 
since the judgment in favor of the bank and trust company is valid, and all of 
the recovery on the policy will be appropriated by it, the judgment in favor of 
the insured is not prejudicial to appellant. In other words, as argued, that ques- 
tion, because of the facts stated, is moot. We do not know what rights the ap- 
pellant may seek to protect by a reversal of the judgment against it in favor of the 
insured. The only thing with which we are concerned is the legal principle in- 
volved, and, if that was erroneously administered, it is our duty to so adjudge 
with the consequent flowing rights, if any, of the litigants thereby preserved, and 
not to shut off such rights, if any, by saying that the question is moot. If the 
policy was for more than the mortgage debt, it would be clear from what we 
have said that the judgment in favor of the insured should be reversed, and the 
fact that the mortgage debt was large enough to consume the insurance cannot alter 
the legal principle. 

Wherefore the judgment in favor of the appellee Planters’ Bank & Trust 
Company is affirmed, but the one in favor of the insured is reversed, with di- 
rections to sustain the demurrer to the reply filed by him, and for proccedings: 
consistent with this opinion. 


TWIN CITY FIRE INS. CO. v. WILSON. 
Court of Appeals of Kentucky. May 31, 1927. 
295 Southwestern Reporter 158. 

1. INSURANCE—WHERE AGENT’S ASSURANCE LEADS INSURED TO 
BELIEVE HE HAD FURNISHED ALL NECESSARY PROOFS OF FIRE 
LOSS, FURTHER PROOFS HELD WAIVED. 

Where insured, after fire, at direction of insurance agent, had a contractor 
estimate the loss and returned such estimate to the agent who assured him that 
the matter would be arranged, and no further suggestion was made as to proofs 
of loss, the insured might reasonably conclude that all required proofs were fur- 
nished and further proofs held waived. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

2. INSURANCE—PREPARING AND SIGNING DEED TO PROPERTY AC- 
CORDING TO VERBAL AGREEMENT, WHICH WAS NOT EXECUTED, 
HELD NOT TO CHANGE TITLE, PREVENTING RECOVERY UNDER 
FIRE POLICY. 

Where insured prepared and signed a deed to property according to a verbal 
agreement but later destroyed the deed after sale was abandoned, held that there 
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had been no change in the title, interest, or possession of the propetty so as to 
prevent recovery under fire insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 328[8].) 

Appeal from Circuit Court, Christian County. 

Action by Oscar M. Wilson against the Twin City Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Breathitt & Breathitt, of Hopkinsville, and Gordon & Laurent, of Louisville, 
for appellant. 

S. Y. Trimble and W. H. Southall, both of Hopkinsville, for appellee. 

Horson, C. The Twin City Fire Insurance Company issued a policy to Oscar 
M. Wilson, insuring his dwelling house, smokehouse, and stock barn in the sum 
of $950. The property was destroyed by fire and this action was brought by him 
against it to recover on the policy. Judgment was entered in his favor, as prayed 
by him; the defendant appeals. 

_ The answer set up the following defenses: (1) The plaintiff did not file proofs 
‘of loss with defendant. (2) There was a change in the title, interest, and posses- 
sion of the property. (3) The property had been vacated for more than ten con- 
secutive days before the fire. 

[1] 1. The proof on the trial is uncontradicted that after the fire Wilson 
promptly notified the agent of the company and was directed to have a contractor 
make an estimate of the value of the buildings. This he did at an expense of $20, 
and promptly returned the estimate to the agent, which showed a loss double the 
amount of the policy. The agent then told him that as soon as an adjuster came 
the matter would be arranged. Although there were a number of subsequent 
conferences between him and the agent and one between him and the adjuster, no 
suggestion was made that he should furnish further proofs of loss. The paper he 
furnished was furnished at the directior’ of the company and on the idea that 
that was all that was required. The conduct of the agent was clearly a waiver of 
any other proof of loss. The circuit court propertly so held, there being no sub- 
stantial conflict in the evidence. 

[2] 2. Wilson was sheriff of the county and lived at the county seat. He had 
a tenant named Dukes living on the property. Previous to January, 1925, he had 
made a verbal agreement with the tenant to sell him the property on certain terms, 
one of which was that he should pay down $300. Expecting the tenant to comply 
with this agreement. Wilson had a deed prepared, which he signed and acknowl- 
edged but did not deliver to Duke. He kept it in his possession-and when Duke 
failed to raise the $300, the deed which had not been delivered or accepted was de- 
stroyed. He then rented the property to Duke for another year for $100, which 
Duke paid in March. The property was burned the following July: there had 
been no change in the title, interest, or possession of the property, and the circuit 
court properly so held. 

“A delivery is essential to the validity of the deed. 8 R. C. L. 973. 

“An estate cannot be thrust upon a person against his will.” 8 R. C. L. 975. 

“A verbal contract for the sale of land is not legally obligatory upon either 
party, until some writing evidencing the sale, and sufficient to taka the contract 
out of the operation of the statute of frauds, is executed by the vender and accepted 
by the purchaser.” Curnutt v. Roberts, 11 B. Mon. 42; Duteil v. Mullens, 192 
Ky. 616. 234 S. W. 192, 20 A. L. R. 361, and cases cited. 

3. There was some evidence offered by the defendant showing that the premises 
were vacated for 10 days before the fire, so this question was submitted by the court 
to the jury. The verdict of the jury is supported by the great weight of the evi- 
dence, which was that Duke and his family were living in the house and left it the, 


evening before the fire, for temporary purposes. The fire occurred that night dur- 
ing their absence. 
Judgment affirmed. cenit etintees 


CENTRAL STATES FIRE INS. CO. OF WICHITA, KAN. v. HOLLAND et al. 
Court of Appeals of Kentucky. Feb. 8, 1927. 
Rehearing Denied and Opinion Extended June 7, 1927. 
294 Southwestern Reporter, 489. 
1. INSURANCE-—INSURED, NOT QUESTIONED BY INSURER’S AGENT, 
NEED NOT TELL HIM OF PRIOR INSURER’S REFUSAL TO RE- 
NEW POLICY. 


Insured, of whom insurer’s agent made no inquiry as to prior insurance or his 
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reasons for asking insurance, was not required to say anything to agent about prior 
insurer’s refusal to renew policy. 


(For other cases, see Insurance, Dec. Dig. § 286.) 


2. INSURANCE—INSURER CANNOT COMPLAIN OF INSURED’S MIS- 
REPRESENTATION TO PARTNER OF AGENT SIGNING POLICY 
WITH KNOWLEDGE OF FACTS THAT AGENT HAD APPROVED 
WRITING THEREOF. 

Insurer cannot complaint of insured’s false representation to partner of agent, 
who signed policy with knowledge of facts that agent had approved the writing 
thereof and told insured that it would be issued. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


5. INSURANCE—INSURER MUST RETURN PREMIUM WITH REASON- 
ABLE PROMPTNESS AFTER DISCOVERING INSURED’S FRAUD. 
It was incumbent on insurer to act with reasonable promptness after discover- 
ing insured’s fraud by which policy was obtained, for it could not keep premium, 
without complaint, with knowledge of fraud, and then maintain that property was 
not insured. 
(For other cases, see Insurance, Dec. Dig. § 141[2].) 


6. INSURANCE—ANSWER, NOT SHOWING FAILURE TO DISCOVER 

FRAUD IN OBTAINING POLICY SUED ON BEFORE LOSS OR FACTS 

‘ AVOIDING INFERENCE OF AGENT’S KNOWLEDGE OF ITS ISSU- 

ANCE, HELD DEMURRABLE. 

Insurer’s answer in action on fire policy held bad on demurrer, as not show- 
ing failure to discover insured’s fraud in obtaining policy before house burned nor 
alleging facts in avoidance of admitted facts, warranting inference that its agent 
knew that policy had been issued. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

Appeal from Circuit Court, Perry County. 

Action by Levi Holland and others against the Central States Fire Insurance 
of Wichita, Kan. Judgment for plaintiffs, and defendant appeals. Affirmed. 

F. M. Drake, of Louisville, and Morgan, Eversole & Bowling, of Hazard, for 
appellant. 

Saufley & Ward, of Hazard, for appellees. 


Hosson, C. Appellant on March 6, 1925, in consideration of $13.50, then paid 
to it by appellee, insured his dwelling house in the sum of $1,000 and household and 
kitchen furniture in the sum of $500, for one year from that date, as shown by 
a policy then issued to him by it. On April 6, 1925, the house burned, and there 
was a total loss of the house and furniture. Notice of the loss was given; the 
defendant denied any liability. Thereupon, on August 25, 1925, this action was 
brought to recover on the policy. The defendant filed answer; the court sustained 
the plaintiff's demurrer to the answer; the defendant declined to plead further; 
and judgment was entered in favor of the plaintiff. The defendant appeals. 

The only question made on the appeal is the sufficiency of the answer. It 
alleged that the insurance contract was obtained by the fraud of the plaintiff in 
securing same, and these facts were stated: Prior to the making of the contract, 
plaintiff, Levi Holland, applied to the defendant’s agent, Manon Cornett, for in- 
surance on the property, and Cornett inférmed Holland that he did not know 
whether he could write the insurance, that Holland would have to ask him about 
it later, and in the meantime he would ascertain whether the insurance could be 
written. Prior to this time Holland had held a policy on the property with an- 
other agency of another company, which had refused to renew the policy, and had 
so notified Holland, and it was for this reason that Holland was seeking insur- 
ance from Cornett, but Holland did not disclose to Cornett this fact. After the 
above conversation with Cornett, and without any further communication between 
them, Holland, on a day when Cornett was away from his office and out of town, 
went to the office of Cornett and asked his stenographer, Miss Carpenter, to write 
the insurance, stating to her that Cornett had told him the policy would be issued, 
and that Cornett had approved the writing of the insurance, but Miss Carpenter, 
who had heard the conversation between Holland and Cornett, refused to write 
the policy, and stated to Holland that Cornett had instructed her not to issue the 
policy. At this time H. M. Baker, who was a partner of Cornett and also an 
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agent of the company, but who did not give active attention to the insurance busi- 
ness, was present in the office, and Holland talked to Baker about writing the 
policy and represented to Baker that Cornett had approved the writing of the 
policy and had told him that it would be issued. Baker told Holland that he 
knew nothing about the matter; that Cornett had said nothing to him about it, 
but that, if Cornett had approved the writing of the policy, he supposed it would 
be all right, and instructed Miss Carpenter to issue the policy, and in this manner 
the policy was obtained by Holland. Baker, in approving and making the con- 
tract, relied entirely upon the representation of Holland that it had been approved 
by Cornett, had no knowledge to the contrary, and did not rely or act upon his own 
independent judgment, and but for the representation of Holland would not have 
made the contract. Cornett did not at any time state to Holland that the contract 
would be made or had his approval, and did not at any time make any agreement 
of any kind with Holland that the contract would. be made or could be procured 
upon application to his office, but, on the contrary, as a result of his investigation, 
had determined not to make the contract. The representation of Holland in 
obtaining the policy was false, fraudulent, and material, and was made with de- 
liberate and willful purpose of obtaining the insurance, which could not otherwise 
have been obtained. 

{1, 2] It is not alleged that Cornett made any inquiry of Holland about other 
prior insurance on the property, or his reasons for asking for insurance, and so 
the answer discloses no reason why Holland should have said anything to Cornett 
about the action of the other company. Baker was present when Miss Carpenter 
refused to write the policy and stated to Holland that Cornett had instructed her 
not to issue the policy. As they were occupying the same office, reasonably Baker 
would tell Cornett on his return what he had done in his absence, in view of what 
Miss Carpenter had said in his presence. There is no allegation in the answer that 
the insurance company did not know the truth when or soon after it issued the 
policy, and no showing when it learned the truth, and in addition to this the policy, 
which is filed with the petition, is signed thus: “This 6th day of March, 1925. 
Manon Cornett, Manager, Agent.” It is not alleged that Cornett signed the policy 
in ignorance of the facts. He well knew what had taken place between him and 
Holland, and, if he issued the policy, the defendant cannot complain that Hol- 
land misrepresented the matter to Baker. It is not shown that Cornett did not per- 
sonally sign the policy and no explanation is made of his signature to it. The de- 
fendant has kept Holland’s money and made no offer to return it. 

[3-6] A contract obtained by fraud is not void. It is only voidable at the 
election of the party defrauded, and, where he has received the consideration and 
keeps the consideration with knowledge of the fraud, this is ordinarily an election 
to stand by the contract. 6 R. C. L. 635; 13 C. J. 394. It was incumbent upon 
the insurance company to act with reasonable promptness after discovering the 
fraud, if a fraud was practiced upon it, for it could not keep the premium with 
knowledge of the fraud and without complaint and then maintain that the prop- 
erty was not insured. The answer not showing that the defendant had not dis- 
covered the fraud before the house burned, and failing to allege any facts in 
avoidance of the admitted facts from which the knowledge of Cornett that the 
policy had been issued may be inferred, the demurrer to the answer was properly 
sustained. 


It is not intimated that the propefty was an undesirable risk, except that per- 
haps such inference may be drawn from the former policy not being renewed by 
the insurer at maturity, nor is it intimated that Holland made any representations 
to Cornett, nor is it claimed that the latter told him that he would not issue the 
policy; the statement being that he (Cornett) would ascertain whether the policy 
could be written and for Holland to ask him later. Holland applied at Cornett’s 
office during his absence, and told the stenographer (Miss Carpenter) that Cor- 
nett had approved the issual of the policy. Miss Carpenter informed him that 
Cornett had instructed her not to issue it. Mr. Baker, the business associate and 
partner of Cornett, who had equally authority with him in the insurance agency, 
was in the office and took the matter up. Holland told him that Cornett approved 
the policy. Miss Carpenter told him the contrary, whereupon, with full knowledge 
of a dispute over Cornett’s attitude, Baker accepted the application and premium 
and directed the policy to issue. When delivered, it was signed, “Manon Cornett,” 
Manager Agent.” This circumstance is not explained in the answer, nor is it 
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alleged that Cornett, who officed with Baker, did not subsequently give his ap- 
proval. It is alleged that Baker relied solely on Holland’s statement that Cor- 
nett had approved the policy and would not have issued it otherwise; but, when 
the pleading is construed most strongly against the pleader, it is clear that he had 
notice from Miss Carpenter, his own employee, that Cornett was refusing to approve 
it. The company retained the premium and did not offer to cancel the policy 
until after the fire; there is no showing that the company had not learned the 
facts before the fire, and without such a showing it cannot, on the facts admitted 


by the answer, be heard to complain for the first time after the fire had changed the 
situation of the parties. 


Judgment affirmed. 


AUTOMOBILE INS. CO. OF HARTFORD, CONN. v. THOMAS et al. 
NORTHERN ASSUR. CO., LIMITED, OF LONDON v. SAME. 
(Nos. 16, 17.) 

Court of Appeals of Maryland. June 8, 1927. 

138 Atlantic Reporter, 33. 

1, INSURANCE—WHETHER FIRE INSURANCE CONTRACT APPLIES 

TO FACTS IS QUESTION OF INTENTION OF PARTIES. 

Whether fire insurance contract is applicable to a given set of facts is to be 
tested by what it appears that the parties intended by the contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—TEST OF INTENTION OF PARTIES TO FIRE INSUR- 
ANCE CONTRACT AS TO PROXIMATE CAUSE OF LOSS HELD TO 
BE REASONABLE EXPECTATION OF ORDINARY BUSINESS MAN 
IN MAKING ORDINARY CONTRACT. 

In determining what the intention of the parties to a fire insurance contract 
was as to the question of what damages should be considered as proximately caused 
by fire, the test is the reasonable expectation of the ordinary business man in 
making an ordinary business contract. 

(For other cases, see Insurance, Dec. ‘Dig. § 427.) 


3. INSURANCE—PHRASE, “DIRECT LOSS OR DAMAGE BY FIRE,” IS 
NOT MEANT TO RESTRICT INSURANCE TO FIRE ON PREMISES. 
Phrase in insurance policy, restricting insurable loss to “direct loss or damage 

by fire,” is not considered to restrict the insurance to fire on the premises insured. 
(For other cases, see Insurance, Dec. Dig. § 421.) 

4, INSURANCE — LOSSES FROM STRUCTURAL BREAKDOWN OF 
NEIGHBORING BUILDING IN FIRE ARE COVERED BY FIRE IN- 
SURANCE. 

Losses from collapse of next door building during fire are covered by fire 
insurance policy, though there might be no damages from flames. 
(For other cases, see Insurance, Dec. Dig. § 421.) 


5. INSURANCE—WHETHER DAMAGE FROM FALL OF NEIGHBORING 
WALL 38 DAYS AFTER FIRE WAS COVERED BY FIRE INSUR- 
ANCE POLICY HELD FOR JURY. 

In an action on a fire insurance policy, where damages resulting from the col- 
lapse of a neighboring wall 38 days after the structure was weakened by a fire, 
taking from the jury the question of whether the fire was the proximate cause of 
the fall and resulting damage, held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


6. INSURANCE—DAMAGE FOR COLLAPSE OF NEIGHBORING WALL, 
STRUCK BY LIGHTNING, IS COVERED BY INSURANCE AGAINST 
LIGHTNING. 

Damage caused by fall of neighboring wall, struck by lightning, is covered under 
the terms of a policy covering direct loss or damage by lightning. 
(For other cases, see Insurance, Dec. Dig. § 423.) 

7. INSURANCE—RIDER INSURING AGAINST LIGHTNING HELD TO 
EXTEND REQUIREMENTS OF POLICY AS TO NOTICE AND 
PROOFS OF LOSS TO LOSS FROM LIGHTNING. 

The provision of a rider on a policy of fire insurance, providing that the 
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policy covers direct loss or damage by lightning, held to extend all the require- 
ments of the policy such as notice and proofs of loss to loss from lightning. 


(For other cases, see Insurance, Dec. Dig. § 533.) 


8. INSURANCE—WHERE LOSSES WERE ALLEGED TO BE DUE TO 
LIGHTNING CAUSING COLLAPSE OF FIRE-WEAKENED WALL, 
SEPARATE NOTICES AND PROOFS AS TO LIGHTNING ARE UN- 
NECESSARY, WHERE GIVEN PREVIOUSLY IN SUIT WHEREIN 
FIRE ALONE WAS ALLEGED AS CAUSE. 

In actions on fire insurance policies, where it was shown that notices and proofs 
of loss had been made in previous suit, claiming that the loss was caused by the 
collapse of the wall of a neighboring building, weakened by fire, where it was subse- 
quently claimed that the losses were due to lightning causing the collapse of the 
fire-weakened wall, separate notices and proofs as to loss by lightning were un- 
necessary. 

(For other cases, see Insurance, Dec. Dig. §540, 542[1].) 


9. INSURANCE—INSURED MAY SUPPLY OMISSIONS FROM NOTICES 
AND PROOFS, UNLESS THERE HAS BEEN CONCEALMENT OR 
HE IS ESTOPPED. 

Unless there has been concealment by the insured or some disadvantage to in- 
surers which would give rise to an estoppel, notices and proofs do not finally 
restrict claim for insurance, but may be corrected and omissions therein supplied. 

(For other cases, see Insurance, Dec. Dig. § 552.) 


10. INSURANCE—FAILURE TO DISCLOSE LIGHTNING AS CAUSE OF 
LOSS IN PROOFS ALLEGING DAMAGE FROM FIRE, HELD NOT 
TO ESTOP INSURED 10 MONTHS LATER FROM ALLEGING 
LIGHTNING LOSS. 

Failure to disclose lightning as cause of loss in notices and proofs, alleging 
damages from fall of the fire-weakened wall of a neighboring building, held not to 
estop insured 10 months later, before suits originally instituted were reached for 
trial, from alleging that the fall of the wall was caused by lightning, entitling plain- 
tiff to insurance under rider insuring against lightning. 

(For other cases, see Insurance, Dec. Dig. § 550.) 


11. INSURANCE — INSURED, FAILING TO DISCLOSE CLAIM OF 
LIGHTNING LOSS IN NOTICE AND PROOFS, MUST SHOW EX- 
eee REASONS FOR FAILURE BEFORE CLAIM MAY BE CON- 
Where the insured, in original notices and proofs of loss from fall of fire- 

weakened wall of neighboring building, did not disclose a claim that the fall was 
partially caused by lightning, and did not assert such claim. until 10 months after 
bringing suit,,he must show mistake or ignorance or other good reasons for failure 
to disclose, and that such failure was not due to intentional concealment, before his 
claim may be considered. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

Appeals from Circuit Court, Allegany County; Albert A. Doub, Judge. 

“To be officially reported.” 

Consolidated suits by William G. Thomas and others, heirs at law and devisees, 
constituting and comprising the estate of William Thomas, against the Automobile 
Insurance Company of Hartford, Conn., and the Northern Assurance Company, 
Limited, of London. Judgment for plaintiffs, and defendants appeal. Reversed, 
and new trial awarded. 

- jAraued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, and 

arke, JJ. 

S. Ralph Warnken and W. Calvin Chesnut, both of Baltimore (Horace P. 
Whitworth, of Westernport, on the brief), David W. Sloan, of Cumberland, for 
appellants. 

William D. Macmillan, of Baltimore (William H. Price, Jr., of Baltimore, 
and Semmes, Bowen & Semmes, of Baltimore, on the brief), for appellees. 

Bonn, C: J. These are suits upon policies of fire insurance in the New York 
standard form, with riders to cover loss by lightning, for loss and damage to an 
insured building from the fall upon it of a wall of a neighboring building, during 
a storm 38 days after fire had destroyed that neighboring building and left the 
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wall standing. At the trial there was a dispute of fact on the question whether 
lightning had struck and thrown down the wall; and the questions of law pre- 
sented were whether the loss from the falling over of the wall would be a “direct 
loss or damage,” either by fire or by lightning, within the meaning of the policy, 
and whether the claimants had given the requisite notice and proofs to support 
claims for loss by lightning, if lightning should be found to have caused the fall 
of the wall. There was a further question of the form of verdict. 

The insured building is in Frostburg, and the fire occurred, on March 12, 
1925, in a building beside it, but separated from it by an alley 10 or 12 feet wide. 
Crossing the alley, the flames caused a loss or damage in the insured building of 
$841, and liability of the insurers for that loss is not disputed. The fire left 
standing portions of walls of the neighboring building on the front and on the 
alley side of the lot, one story higher than the insured building, and bare and 
unsupported except to the extent that a chimney in the side wall may have rein- 
forced it. There was testimony offered for the defendant that after the fire the 
wall had been inspected by an architect with a view to its use in a new building if 
its condition permitted, and that he concluded that there was no danger of a- fall 
of the front wall, and thought the side wall stronger still. On April 19, 1925, how- 
ever, the side wall fell over during a storm, and caused the additional and larger 
loss to the insured property which is disputed. Notices were given to the insurers 
and proofs furnished them in due time of the combined losses, and suit was 
entered on each policy for its share of the combined losses, all alleging that the 
whole was “a direct result of a fire which occurred on March 12, 1925.” And 10 
months later, before these first suits were reached for trial, an additional suit was 
entered on each policy, alleging that the property insured was damaged and de- 
stroyed as a result of lightning striking the wall of the neighboring building which 
had been left standing after the fire. No notice was given, or proofs of loss 
furnished,’ specifying lightning as the cause of the loss, and one of the defenses 
to the suits is based on that fact. 

All four cases were consolidated for trial, by stipulation of the parties, and a 
single verdict and judgment were entered for the combined losses, for that from 
the flames and that from the subsequent fall of the wall. The witnesses agreed 
that the wall fell during a heavy thunderstorm, with much rain and lightning, but 
there was some difference on the severity of the storm, and a sharp difference 
on the occurrence of any lightning just before the fall of the wall. There was 
evidence, however, of actual striking of the wall by lightning and its fall as a 
consequence of the stroke. 

The rulings complained of were all in granting or rejecting prayers for instruc- 
tions to the jury, according as the trial court decided the questions of law pre- 
sented. 

[1, 2] Taking up, first, the question of the applicability to this subsequent loss 
of the insurance against fire only; that is, putting aside for the present the possi- 
bility of a lightning stroke as the cause of the fall of the wall, as if the jury had 
found against that possibility, it is to be borne in mind that we have a written 
contract to apply, and that it is by the intention of the parties that the applic- 
ability of the insurance is to be tested. There is a distinction to be observed 
between causes of loss for which liability is imposed by law, in tort, and causes 
of loss for which a party may have contracted to be liable. The tests are not the 
same for both obligations, although in particular instances the causes for which 
liability attaches might be included under each test. We are aware that some 
courts have declined to accept this view, but we have not been able to agree with 
them. In the course of the discussion in Leyland Shipping Co. v: Norwich Union 
Fire Co. [1918] A. C. 350, 369, on the cause of loss to an insured vessel, Lord 
Shaw said: 


“The true and the overruling principle is to look at a contract as a whole and 
to ascertain what the parties to it really meant. What was it which brought 
about the loss, the event, the calamity, the accident? And this not in an artificial 
sense, but in that real sense which the parties to a contract must have had in 
their minds when they spoke of cause at all.” 


And in Bird v. St. Paul Fire & Marine Ins. Co., 224 N. Y. 47, 120 N. E. 86, 
13 A. L. R. 875, the court, Cardozo, J., said: 


“General definitions of a proximate cause give little aid. Our guide is the 
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reasonable expectation and purpose of the ordinary business man when making 
an ordinary business contract.” 

And this we take to be the one guide consistent with the function of deducing 
the obligation from the agreement of the parties, rather than imposing an obliga- 
tion on them. Transatlantic Fire Ins. Co. v. Dorsey, 56 Md. 70, 40 Am. Rep. 403; 
Bower & Kaufman vy. Bothwell (Md.) 136 A. 892, decided March 3, 1927. 

[3, 4] While there may have been some difference of opinion on the question 
whether the phrase “direct loss or damage by fire” is meant to restrict the insur- 
ance to fire on the premises (see Everett v. London Assurance, 19 C. B. N. §. 126, 
and California Co. v. Union Compress Co., 133 U. S. 387, 415, 416, 10 S. Ct. 365, 
33 L. Ed. 730), we take it to be settled now by the great weight of authority and 
the general understanding and intention that the insurance is not so restricted 
(N. Y. Express Co. v. Traders’ Co., 132 Mass. 377, 381, 42 Am. Rep. 440; Ermen- 
trout v. Girard Co., 63 Minn. 305, 65 N. W. 635, 30 L. R. A. 346, 56 Am. St. Rep. 
481; Russell v. German Co., 100 Minn. 528, 111 N. W. 400, 10 L. R. A. (N. S.) 326; 
Western Assurance Co. v. Hann, 201 Ala. 376, 78 So. 232; Bird v. St. Paul Fire & 
Marine Ins. Co., supra; Johnston v. West of Scotland Co., 7 Court of Less Cas. 
{Scotch, 1828] 52). It seems to us clear, as has been pointed out in some of these 
cases, that practical men, selling or obtaining insurance, would not have in their 
minds any distinction between such common incident of a fire as the damage 
irom the breakdown of the structure and the damage from burning. Both alike 
would be considered losses or damages by the fire. And we are equally satisfied 
that practical men would not intend any distinction to be drawn between flame 
extending from a fire in a next door building and the structural breakdown from 
the fire extending its effects over upon the building insured, but would consider 
losses from one and the other source as alike covered by their fire insurance. 


But it seems to us a different question is presented by the fall of a next door 
wall, left standing for a considerable time after the fire, for lapse of time brings 
with it weakening influences—wind and weather, and perhaps other forces, such as 
repeated vibrations, work upon the wall—and it seems unlikely that insurance 
against these forces would be intended, except within some limits. This is more 
clearly apparent if we suppose a case of a wall left standing a year or more after 
a fire, and maintained for future use. If the insurance covers loss from a fall 
after such a period as that, it must cover the risk of the year’s cumulative effects 
of such force as wind and weather and vibrations, and might be said to insure 
the judgment and care of the owner who maintains it. There seems to us to be 
an analogy in those cases of marine insurance in which the maintenance of a bad 
condition, rather than the accident which caused the condition, has been treated 
as the cause of a loss. In Hazard v. New Eng. Mar. Co., 1 Sumn. 218, Fed. Cas. 
No. 6,282, a coppered ship had her false keel broken off by striking on a rock, in 
worm infested waters; no repairs were made, the worms reached the bottom, and 
in the course of many months rendered the ship. wholly innavigable. Judge Story 
held that in no just sense could the loss by the worms be deemed a loss immediate 
upon the accident, which was covered by insurance. The neglect to repair was 
the immediate or proximate cause of the loss, and the accident only the occasion 
or remote cause. That case was appealed, but the Supreme Court held merely 
that damage by worms was not a peril insured against in any event. 8 Pet. 557, 
583, 8 L. Ed. 1043; Copeland v. New Eng. Marine Co., 2 Metc. (Mass.) 432, 437; 
Gen. Mut. Ins. Co. v. Sherwood, 14 How. 357, 365, 14 L. Ed. 452; Bradhurst v. 
Colenial Ins. Co., 9 Johns. (N. Y.) 17; Schieffelin v. N. Y. Ins. Co., 9 Johns. 
(N. Y.) 21. American Ins. Co. v. Center, 4 Wend. (N. Y.) 45; Currie v. Bombay 
Ins. Co., L. R. 3 P. C. 82; 2 Arnold (11th Ed.) Marine Insurance & Average, § 785. 
There must, of course, be a lapse of time between a fire and the clearing away of 
dangerous conditions left by it, and during such time as is reasonably necessary 
for that purpose it may be said that the immediate or proximate effects of the fire 
continue, but beyond that reasonable time we think the insurance against fire and 
its effects does not apply. 

In the case of Johnston v. West of Scotland Co., already cited, the gable end 
of a ruined wall fell on an insured building next door, 2 days after a fire, and while 
the wall was being taken down as unsafe; and it was held that, if the work of 
removing did not operate as an intervening cause, the fire was the proximate 
cause of the fall. And, on the other hand, in a case in the Manchester Civil Court 
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(Gaskarth v. Law Union Co.) reported in 6 Ins. Law Journal, 159, when, notwith- 
standing a warning to the owner that a wall left standing by fire on his premises 
was dangerous, he left it standing for 8 days, and then it fell on an insured build- 
ing, the consequent loss was not covered by the insurance. Two comparatively 
recent cases in this country have held that the fall of neighboring walls upon the 
insured buildings in a windstorm might properly be found to have been the 
proximate consequences of fire in the neighboring buildings, even when the fire 
occurred 4 months before the fall. Russell v. German Fire Co., 100 Minn. 528, 
ill N. W. 400, 10 L. R. A. (N. S.) 326; Western Assur. Co. v. Hann, 201 Ala. 376, 
78 So. 232. See, further, Cuesta v. Royal Ins. Co., 98 Ga. 720, 27 S. E. 172; 
Beakes v. Phoenix Co., 143 N. Y. 402, 38 N. E. 453, 26 L. R. A. 267. The principles 
1ollowed in the Russell and Western Assurance Company Cases are not in entire 
agreement with those we have stated, but we have been unable to change our 
views to agree. 

[5] Whether 38 days extends beyond the reasonable limit of the fire insur- 
ance, is a question of fact which we think we are not justified in taking as 
beyond dispute, but we think it is a period of such length as to make it improper 
for the court to rule that the fall of the wall, if it would not have occurred except 
for the fire, was.a cause covered by the insurance against fire. The trial court 
did so rule in granting ‘the instruction prayed in the plaintiff's first prayer, and 
we find that ruling erroneous. The question of fact stated should have been 
referred to the jury. 


The question whether the loss from the fall of the next door wall would be a 
direct loss from lightning, if lightning is found to have struck it and thrown it 
down, seems to be answered by the reasoning with respect to the applicability of 
the insurance against fire to losses from immediate, incidental breakdowns of 
structures. The testimony as to a lightning stroke is that it occurred imme- 
diately before the wall fell. 


[6] It seems to us we cannot suppose that the parties intended to restrict the 
insurance against loss from lightning to loss to the portion of property actually 
struck, and that, if common incidental effects are to be considered covered at all, 
it is unlikely that the throwing down upon the insured property of neighboring 
objects, such as walls or trees struck by the lightning, would be distinguished 
in the minds of the parties from effects of a lightning stroke directly upon the 
insured property. It has been held that, when lightning struck nearby, and the 
insured property was damaged by a consequent jarring of the ground by it, the 
damage was not a direct loss or damage by lightning. Kattelmann v. Fire Ass’n, 
79 Mo. App. 447. And see Beakes v. Phoenix Co., 143 N. ¥. 402, 38 N. E. 453, 26 
L. R. A. 267. We do not attempt to fix a line for distinguishing such cases, if 
they are to be distinguished. It seems sufficient to say that, in the case before 
us, the loss, if from a lightning stroke, is an immediate loss from lightning such 
as we think the parties intended to cover. 


[7, 8] The contention that there could be no recovery for loss by lightning 
because of the lack of notice and proofs of loss from that cause, and claim based 
upon it specifically, seems to raise a substantial objection only to the lack of 
information that the fall of the wall was to be attributed to lightning. All other 
facts, including that of the fall of the wall and the loss which resulted from it, had 
been duly brought to the notice of the insurers, but the whole loess together was 
stated to have been a result merely of the fire on March 12, 1925. We agree in 
the argument of the appellants that there must be notice and proofs of loss by 
lightning as well as of loss by fire. The provision of the rider is that the policy 
covers direct loss or damage by lightning, and so the express words would seem 
to extend all requirements of the policy—all consistent requirements at least—to 
the lightning insurance, including the requirement of notice and proofs of loss. 
The right to the notice and proofs is an important one to the insurer, and one in 
which it is to be-protected. It is not necessary to that right, however, that notices, 
proofs, and claims for losses from two contingencies be given separately under afl 
circumstances. While, if the two contingencies should happen separately and 
without relation to each other, the notices and proofs would and should be given 
separately, it is conceivable that, when the contingencies happen in combination, 
as they did to some extent in this instance, it may not be practicable to make a 
complete separation, or honest mistake may lead to a lumping of losses under 
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one cause. There is no express requirement of separate notices, proofs, and 
claims in such a situation, and we see no ground for implying one. 

[9, 10] As to the mere failure to make an earlier disclosure of the claim of a 
lightning stroke, then, bearing in mind the right of the insurers to a full, frank 
disclosure of all material facts, it is not every omission from notices and proofs 
given in due time that will violate that right and deny the insured a recovery 
under their policy. It is generally true that, if there has been no concealment by 
the insured, and no resulting disadvantage to the insurers which would give rise 
to an estoppel, the notices and proofs given do not restrict the claim finally, but 
may be corrected. And correction has been permitted even at a trial. Pythias 
Knights Lodge v. Beck, 181 U. S. 49, 56, 21 S. Ct. 532, 45 L. Ed. 741; Smiley v. 
Citizens’ Ins. Co., 14 W. Va. 33; White v. Royal Ins. Co., 149 N. Y. 485, 44 N. E. 
77; McElroy v. John Hancock Co., 88 Md. 137, 149, 41 A. 112, 71 Am. St. Rep. 400. 
The rule against permitting a litigant to “mend his hold” after having taken a 
Jess favorable position (Railway Co. v. McCarthy, 96 U. S. 258, 24 L. Ed. 693), 
has perhaps been applied to other situations, but we think it is to be limited to 
cases in which there has been concealment or in which there is foundation for an 
estoppel. 2 Williston Contracts, §744. In the present case it may be inferred 
that the delay in reporting a lightning stroke placed the insurers at some dis- 
advantage in seeking evidence of the fact. That would be a disadvantage likely 
to result in most cases of delay in disclosure of facts. But there appears to have 
been nothing to prevent the insurers from getting the evidence, and, while the. 
cause of loss is an important fact, in the claim, we think it could not be said that 
any difficulty inferable here from failure to disclose it would of itself afford 
ground for an estoppel. Maryland Telephone Co. v. Ruth, 106 Md. 644, 656, 68 
A. 358, 14 L. R. A. (N. S.) 727, 124 Am. St. Rep. 506, 14 Ann. Cas. 576. 

[11] It is our opinion, however, that, when such a ground of claim is not 
disclosed in the notice and proofs of loss, it is incumbent upon the insured, who 
have peculiar knowledge of the facts, to show the reasons for the failure, and 
show that it. was due to honest mistake or ignorance, and not to concealment. 
Such seems to have been the requirement in the cases last cited and other similar 
cases. No allowance for such a burden of proof was made in the rulings of the 
trial court or prayers for instruction on the lack of special notice and proofs for 
a lightning loss, and to that extent the rulings seeri to us to have been defective 
and erroneous. This should be corrected on a new trial. 

[12] The insurers asked at the trial that che jury be directed to specify in 
their verdict the cause of the fall of the wail as they might find it, and, after this 
request had been refused and the verdict returned, a motion in arrest of judgment 
based upon the lack of such specification was made and overruled. It is conirary 
to the practice in this state to require a jury to answer interrogatories or make 
special findings of fact in cases in which they are to find general verdicts also. 
As the appellees have pointed out, a sta:ute of 1894 (Laws 1894, c. 185), which 
permitted such special findings, was repealed by the Act of 1900, c. 641. What- 
ever the basis of it, whether it be to avcid conflicting verdicts or otherwise, it 
seems to be a settled practice from which the trial court could not depart. 

Without repeating the reasons for our decisions on the questions involved in 
the several instructions, we find as a corsequence that the trial court erred in 
granting the instruction prayed in the rlaintiff’s first prayer, and that, in the 
absence of evidence of reasons for delay in notifying the insurers of the claim 
of loss by lightning, the defendants’ first four prayers and their eighth prayer 
were erroneously rejected, but that there was no error in other rulings. 

Judgments reversed, and a new triul awarded, with costs to the appellants. 


CHUTE et. al. v. NORTH RIVER INS. CO. (No. 26104.) 
Supreme Court of Minnesota. June 17, 1927. 
214 Northwestern Reporter 473. 

: (Syllabus by the Court.) 

INSURANCE—OPAL’S CRACKING FROM INHERENT TENDENCY IS 
NOT CAUSE FOR RECOVERY UNDER “ALL RISK” INSURANCE 
POLICY, INCLUDING BREAKAGE COVERAGE. 

The loss arising from the cracking of an opal because alone of its inherent 
tendency to disintegrate cannot be recovered under an “all risk” policy of insur- 
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ance, even though it covers breakage, if it does not explicitly include loss arising 
from inherent weakness or tendency to dissolution of the article insured. 

(For other cases, see Insurance, Dec.. Dig. § 424.) 

Appeal from District Court, Hennepin County; E. F. Waite, Judge. 

Action by Bessie C. Chute and another against the North River Insurance 
Company. From an order sustaining a general demurrer to the complaint, plain- 
tiffs appeal. Affirmed. 


Cobb, Wheelwright, Hoke & Benson and L. M. Staples, all of Minneapolis, 
for appellants. 

Ware & Melrin and P. F. Sherman, all of Minneapolis (Forrest E. Single, of 
New York City, of counsel), for respondent. 

Stone, J. Appeal from an order sustaining a general demurrer to the com- 
plaint in an action to recover on an insurance policy. 

he policy covers “jewelry * * * and/or on furs as per schedule attached, 
against all risks of loss or damage during transportation (including all risks of 
loss or damage caused by breakage, fire and theft) or otherwise.” Claims for 
‘breakage of glass, overwinding, denting and internal damage” to watches and 
for damage to furs arising “from moth, vermin, wear and tear, or gradual deter- 
ioration” are expressly excluded. 

Recovery is sought for a fire opal valued at $2,000, because, according to the 
complaint, while the policy was in force, “the opal * * * became cracked.” It 
‘was not cracked at the time said policy of insurance became effective but 
developed said crack after said policy became effective but during the time it was 
in force.” Then, with commendable ‘candor, the complaint avers “that said crack 
was due to an inherent vice in said opal and was not the result of outside force.” 
The one question is thus plainly apparent—Can there be recovery for mere 
cracking arising from an inherent defect or tendency of the insured property and 
uot at all from extraneous and fortuitous cause? According to a work on “Gems 
and Precious Stones of North America” (George F. Kunz, 293), quoted by counsel 
for plaintiff, fire opals are as “sensitive” as they are gorgeous. They have a ten- 
dency to “fissures” and, with “only a small loss of color, have become entirely 


flawed, the cracks being such as to render the stones unfit for setting, since they 
are liable to break.” 


The diligence of counsel has failed to furnish us any case in point or even of 
inuch help except those arising on policies of marine insurance. But they fur- 
nish, we think, a fair analogy. The contract is an “all risk” policy, and of a kind ° 
which characterizes marine insurance more than any other. The rule of marine 
insurance is that, under such a policy, the insurer is not liable “for losses result- 
ing from inherent vice, defect, or infirmity in the subject-matter insured.” 38 
C. J. 1097. In Arnould on Marine Insurance (11th Ed.) §778, it is put thus: 

“* * * The underwriter is not liable for that loss or deterioration which arises 
solely from a principle of decay or corruption inherent in the subject insured, or, 
as the phrase is, from its proper vice; as when fruit becomes rotten, or flour 


heats, or wine turns sour, not from external damage but entirely from internal 
decomposition.” . 


In applying this rule, we are not unmindful that in marine cases there is on 
the part of the insured an implied warranty of seaworthiness, and that risks 
insured against are “perils of the sea.’ Clarke v. Mannheim Ins. Co. (Tex. Com. 
App.) 210 S. W. 528. But “the purpose of the policy is to secure an indemnity 
against accidents which may happen, not against events which must happen.” 
Gulf Transportation Co. v. Fireman’s Fund Ins. Co., 121 Miss. 655, 664, 83 So. 730, 
733 (9 A. L. R. 1307) quoting-from Lord Herschell in The Xantho, 12 App. Cas. 
509. In Providence Washington Ins. Co. v. Adler, 65 Md. 162, 168, 4 A. 121, 123 
(57 Am. Rep. 314) Kent and Parsons are among the authorities quoted for 
“another rule, that insurers are not liable for property destroyed by the effect of 
its own inherent deficiencies or tendencies, unless these tendencies are made 
active and destructive, by a peril insured against. * * * It would, as Emerigon 
says, be intolerable that the owner should receive pay for goods that. destroyed 
themselves.” It is no longer intolerabe that the owner should receive pay where 
goods destroy themselves, but the law remains that he cannot get it under a con- 
tract of insurance that does not make it clear that such is the intent and such the 
indemnity purchased. See, also, Marcy v. Sun Mutual Ins. Co., 11 La. Ann. 748, 
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where recovery was sought for the sinking of a floating dock. A new trial was 
ordered because, among other things, the jury was not instructed that, if the 
accident was occasioned “by the inherent, defects in the dock,” the insured could 
not recover. Among the other cases cited are Mellon v. Federal Ins. Co. (D. C.) 
14 F.(2d) 997, and British and Foreign Marine Ins. Co. v. Gaunt, 90 L. J. (K. B.) 
801. Interesting in this connection are the “friendly fire” cases, in which it is 
held that damage, in order to be recoverable under the ordinary fire policy, must 
arise from a “hostile” as distinguished from a “friendly” fire. They are reviewed 
in O’Connor v. Queen Ins. Co., 140 Wis. 388, 122 N. W. 1038, 133 Am. St. Rep. 1081, 
17 Ann. Cas. 1118, annotated, 25 L. R. A. (N. S.) 501. 

True, literal rendition could lead to’ a contrary result, and ambiguities in 
insurance policies are resolved ordinarily against the insurer. But to follow that 
reasoning to its conclusion here would be to control decision by an interpretation 
so literal as to ignore the purpose of the contract. Plaintiff purchased and 
defendant furnished indemnity against loss or damage from fortuitous and 
extraneous circumstance rather than warranty of the quality and durability of 
chattels. It takes explicit language indicating that purpose to extend the effect of 
insurance beyond damage arising from or contributed to by extraneous causes 
and make it cover loss from automatic deterioration alone. That rule is applied 
unequivocally in marine insurance. To apply any other here would make the 
policy cover natural disintegration, something clearly not intended. Because the 
policy must be considered as one against damage from fortuitous and extraneous 
risks, it is not permissible to resort to an ultraliteral interpretation which wiil 
convert it into a contract of warranty against.loss resulting wholly from inherent 
susceptibility to dissolution. 

Order affirmed. 


CRABTREE v. MAUPIN SEED CO. (No. 15916.) 
Kansas City Court of Appeals. Missouri. May 9, 1927. 
294 Southwestern Reporter 433. 
1. APPEAL AND ERROR—ADMISSIBILITY OF EVIDENCE WILL NOT 
BE REVIEWED, WHERE RECORD SHOWS NO OBJECTION, 
Error alleged in' admission of evidence will not be reviewed, where record 


Ciscloses that testimony went in without objection, notwithstanding that brief 
stated objections were made. 


(For other cases, see Appeal and Error, Dec. Dig. § 662[1].) 

2. INSURANCE—WHERE PLAINTIFF AGREED TO DELIVER PART OF 
GRASS SEED TO DEFENDANT FURNISHING STRIPPERS, PARTIES 
WERE TENANTS IN COMMON AND PLAINTIFF’S INSURANCE DID 
NOT INURE TO DEFENDANT’S BENEFIT. 

Where plaintiff agreed to deliver proportion of blue grass seed to defendant 
iurnishing strippers, and seed burned before delivery to defendants, parties were 
tenants in common, so that plaintiff’s insurance did not inure to defendant’s benefit. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 


Appeal from Circuit Court, Harrison County; L. B. Woods, Judge. 

Action by W. H. Crabtree against the Maupin Seed Company, in which defen- 
dant filed a counterclaim. Judgment for plaintiff, and defendant appeals. Affirmed. 

J. W. Sullinger, of King City, and Garland Wilson, of Bethany, for appellant. 

J. W. McKnight, of Albany, and Barlow & Kautz, of Bethany, for respondent. 

ARNOLD, J. This is an action to recover an alleged balance of $337.50 due on 
a contract of sale of 12,553 pounds of stripped blue grass seed. On April 23, 1923, 
plaintiff and defendant entered into the following contract: 

“King City, Mo., April 23, 1923. 

“Mr. W. H. Crabtree, Bethany. Mo.: We hereby confirm our conversation 
cf 21st in which we render you 5 blue grass strippers (with the privilege of you 
buying them by June Ist if you so decide) at $90.00 each. 3 

“The rental on those machines to be one-sixth of all seed stripped with said 
machines f. 0. b. cars at your nearest shipping point after the seed is thoroughly 
dry 

“Also in case any other strippers is used we are to prorate the rental in pro- 
portion to the number of strippers used. 
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“It is further agreed that we are to have an option on all seed stripped by 
W. H. Crabtree or his representatives. 

“It is also agreed that all strippers is to be returned to Maupin Seed Co., at 
King City, Mo., in good repair except the regular wear and tear on same by August 
1, 1923, unless otherwise agreed by Maupin Seed Co. 

“Maupin Seed Co. 
“W. H. Crabtree.” 

Under this agreement, defendant furnished plaintiff five blue grass strippers, 
which we understand to be machines for stripping the seed from standing blue 
grass. The parties operated during the year 1923 with the five machines, and 
settlement for that year was made under the terms of the contract, and there is 
no controversy about the transactions for that year. By agreement of parties, 
they operated under the terms of this contract for the year 1924, defendant furn- 
ishing four additional machines, and it is upon circumstances arising in 1924 that 
this controversy is based. 

The evidence shows that in addition to the nine machines furnished by defend- 
ant, plaintiff operated three machines of his own, so that, under the contract, 
defendants were entitled to one-eighth of the seed stripped as rental for the nine 
machines furnished. It appears that under the terms of the contract plaintiff 
had shipped to defendant 12,553 pounds of seed, which, at the rate of $1.60 per 
bushel of 14 pounds, was of the value of $1,434.63. It further appears that plaintiff 
had not shipped to defendant all the seed stripped during the year, but had stored 
a*portion thereof (estimated at about 2,500 bushels) in a building on plaintiff’s 
farm and which was in the process of curing, or was cured, and not yet shipped, 
when, from an unknown cause, the building together with the seed stored therein 
was destroyed by fire. 

On August 8, 1924, defendant sent plaintiff the following statement, accom- 
panied by a check for $908.36, which check plaintiff received and cashed: 

“Maupin Seed Company 
“King City, Missouri, 8—18—24. 
“Bought of W. H. Crabtree, Bethany, Mo. 
Bags Gross Tare Net 
306 Stripped 12,935 282 12,553 ; $1,434 63 
blue grass 

Less one-sixth for use of strippers 179 32 

$1,255 31 
Less bags not retd 945 


$1,245 86 
Less insurance 


Check inclosed for 


In this statement of account, it is noted that defendant took credit for $179.32, 
being one-eighth (although the statement reads one-sixth) of $1,434.63; also, a 
credit for bags not returned, $9.45; and $337.50 for a pro rata share of certain 
insurance collected by plaintiff for the seed destroyed by fire. This last item is 
the only one in dispute in this case. 


It appears that after the shipment to defendant of the 12,553 pounds of seed, 
and after the statement above referred to had been rendered, plaintiff went to 
King City, Mo., where defendant operated, and suggested to the junior member 
of the firm that a mistake had been made and demanded a check in the amount 
due, but this demand was refused. After. receipt of the statement and check, 
plaintiff refused to return the strippers owned by defendant then in plaintiff’s 
possession, until the amount demanded was paid, upon the ground that defendant 
was not entitled to any share of the insurance derived from the seed destroyed by 
fire. 

The petition alleges that defendant is a partnership composed of A. P. Maupin 
and M. D. Maupin, doing business under the firm name of Maupin Seed Com- 
pany, at King City, Mo.; that during the month of August, 1924, defendant pur- 
chased of plaintiff 12,553 pounds of stripped blue grass seed at $1.60 per bushel; 
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that the full purchase price of said seed was $1,434.63; that said seed so purchased 
was shipped to defendant at King City, Mo.; that defendant paid on said pur- 
chase price the sum of $1,097.13; that the balance due thereon is $337.50; that 
payment thereof was demanded but was refused by defendant, and judgment is 
prayed for this amount. 

The petition was amended later by interlineation, as follows: 

“That the amount of cash received is $908.26; the amount retained by defend- 
ant for bags, $9.45; amount paid for rental of machines $179.32, total $1,097.13.” 

The first amended answer is a general denial, and, as further answer and 
counterclaim, it is alleged that by virtue of a written agreement entered into by 
the parties on April 23, 1923, defendant furnished to plaintiff nine blue grass 
strippers, and by the terms of said agreement defendant was entitled to one-sixth 
of all seed stripped by plaintiff or his representatives, to be delivered to defendants 
f. o. b. the cars at nearest shipping point; and if other machines were used by 
plaintiff the rental was to be in proportion to the number of machines used in 
the stripping process; that plaintiff retained said strippers during the season of 
1924, under the terms of said written agreement; that by the terms of said agree- 
ment, defendant had an option upon all the seed stripped by plaintiff: that plaintiff 
used said machines during the season, and. delivered to defendant, f. o. b. cars 
at New Hampton, Mo., 12,553 pounds of seed so stripped in the season of 1924; 
that plaintiff falsely represented to defendant that in addition to the 12,553 pounds 
so shipped, there had been only 28,000 pounds stripped with said machines for 
the year 1924, or a total amount of 40,553 pounds; whereas, in fact, plaintiff and 
his agents and employees had gathered 41,869 pounds in addition to the 12,553 
pounds shipped as aforesaid; which said 41,869 pounds plaintiff has failed and 
refused to deliver; that the amount of seed gathered with said machines during 
the season of 1924 was 54,413; that the pro rata rental for said machines to which 
defendant was entitled was 7,416 pounds, or 528 bushels of the value of $1.60 
per bushel, a total value of $844.80; that of said total amount of rental, there 
was retained by defendant, from said shipment of 12,553 pounds, the pro rata 
part thereof, or $337.50; that there is still due defendant from plaintiff the sum of 
$507.30, for which judgment is asked. 

The reply admits the execution of the written agreement of April 23, 1923. 
and that one-sixth of the seed stripped belonged to defendant as rental for the 
stripping machines; that other machines besides defendant’s were used; that under 
the terms of said agreement, defendant had an option on all seed stripped by plain- 
tiff or his representatives; and that the rental for said machines was to be one- 
sixth of all seed stripped f. 0. b. cars at nearest shipping point after being thor- 
oughly cured. The reply avers that all the seed stripped with defendant’s machines, 
except 12,553 pounds, was destroyed by fire on July 3, 1924; without fault of 
plaintiff; that the building in which all of said seed was stored and being cured 
was burned and all the seed so stripped, excepting the 12,553 pounds, was burned, 
and plaintiff thereby was prevented from shipping all or any part thereof; that 
defendant received as rental one-sixth of all the seed saved from said fire accord- 
ing to agreement and plaintiff owes defendant no more. The reply also includes 
a general denial. 

A jury was impaneled and the evidence heard, but by agreement of parties 
the jury was thereafter excused and the cause submitted to the court. The find- 
ing was for plaintiff on his petition, in the sum of $337.50, with 6 per cent. interest 
from September 1, 1924, and judgment was entered accordingly in the total sum 
of $371.85, with 6 per cent. interest until paid. The finding was against defendant 
on its counterclaim. Motions for a new trial and in arrest were overruled, and 
defendant has appealed. ; 


Eight assignments of. error are. presented by defendant, the first seven of 
which will be considered together, since they apply to the same objections. _ 

It is urged the court erred in permitting plaintiff to introduce evidence tending 
to show that a portion of the seed stripped was destroyed by fire; and assignments 
numbered 2, 3, 4, 5, and 6, inclusive, embrace objections to the rulings of the court 
refusing declarations of law offered by defendant, whereas the first assignment 
of error pertains to the action of the court in refusing to sustain the demurrer 
offered by defendant. The second declaration of law which the court refused 
states that under the contract in evidence plaintiff was reuqired to deliver to the 
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nearest shipping point one-eighth of all the seed stripped with defendant’s machines. 
No, 3 declares that under the contract in evidence, plaintiff was not excused from 
delivery of all the seed stripped by reason of the fact that part of plaintiff's seed 
was destroyed by fire. No. 4 is to the effect that by the acceptance of the check 
sent to plaintiff, he is estopped from claiming any further sum. Declaration No. 5 
covers the same point as No. 3. All of these declarations were refused by the 
court. 

[1] The first point sought to be made by defendant is that the court erred 
in permitting plaintiff to introduce evidence tending to show that a portion of 
the seed stripped was destroyed by fire. The brief of defendant states that such 
evidence was admitted over the objections of defendant, but the record discloses 
that the testimony went in without objection. The point requires no further con- 
sideration under this showing. 

The testimony shows that plaintiff estimated the amount of seed destroyed by 
fire at 2,500 bushels, and that he had insured this at the rate of $1 per bushel. The 
insurance also covered the undivided interests of some other parties not involved 
herein, but did not include any interest therein claimed by defendant; that plain- 
tiff collected on said insurance the sum of $2,100. Defendant company claims to be 
entitled to one-sixth of this amount as rental for the machines; that because plain- 
tiff had not delivered, under the contract, the seed destroyed by fire, defendant was 
entitled to its interest in the insurance. 

[2] This point plaintiff refutes, and this brings us to the main questions to 
be determined by this court, to wit: Whether or not a contract to deliver a certain 
proportion out of the 1924 crop of blue grass seed stripped by plaintiff is avoided 
pro tanto by a loss of the crop by fire, the contract not providing for a substituted 
performance; and (2) whether or not the plaintiff and defendant were tenants in 
common of the crop destroyed by fire. Plaintiff insists, and we think properly, 
that plaintiff and defendant were joint owners of the seed destroyed by fire; in 
other words, were tenants in common. The general rule on this point is stated in 
26 C. J. p. 435, as follows: 

“Where one of two or more joint owners, or owners in common of property, 
insures his interest separately against loss by fire, he is entitled to recover and 
retain the insurance. In such a case the insurance does not inure to the benefit 
ef his cotenant.” Hammer v. Johnson, 44 Ill. 192; Continental Ins. Co. v. Max- 
well, 9 Kan. App. 268, 60 P. 539. 

It is the law in this state that where property is leased or hired upon con- 
sideration that the lessor shall receive a portion of the thing produced by the use 
of the property, the lessor and lessee are tenants in common of the thing pro- 
duced. Johnson v. Hoffman, 53 Mo. 504; Black v. Scott, 104 Mo. App. 37, 78 
S. W. 301; Pearson v. Lafferty, 197 Mo. App. 123, 193 S. W. 40. It has been 
held, further, that a loss of property owned by tenants in common where neither 
is at fault falls upon such tenants in proportion to their interests. Pipkin v. Allen, 
29 Mo. 229; Hancock v. York (Mo. Sup.) 210 S. W. 63. In St. J. Hay & Feed 
Co. v. Brewster, 195 S. W. 71, this court held: 

“There is an exception to this old and well-established rule, however, and that is 
that where the contract is with reference to particular property or to something 
derived, or to be derived from a particular source, and the same is destroyed by 
what is commonly called an act of God, then the destruction of such property 
excuses performance. Stated perhaps in a somewhat more nearly accurate form, 
the contracting party is absolved from His obligation, not because the destruction 
or unforeseen and unavoidable contingency excuses him, but because the contract 
was not in reality an absolute contract binding him to performance under all cir- 
cumstances, but only to perform under certain circumstances and conditions, as, 
for instance, to sell and deliver a specific crop off of particular land. If the 
particular subject of such a contract goes out of existence through no fault of 
the contracting party, the contract is incapable of being performed on either side. 
In such case, the parties can be said to have contracted on the condition that the 
subject thereof should be in existence at the time of performance.” 


The testimony herein shows that the origin of the fire was unknown, and 
‘there is no showing that its occurrence was through any fault of plaintiff. This 
being true, the rule above enunciated applies. 


[3] We think, under the law as applied to the facts shown of record, the 
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defendant was not entitled to a pro rata share of the insurance collected by plain- 
tiff, and the rulings and finding of the trial court were proper. This conclusion 
carries with it a ruling against defendant’s remaining charges of error, with the 
exception of one point, i. e., that because plaintiff accepted and cashed the check 
for $908.36, he is thereby estopped to deny that said check was accepted in full 
accord and satisfaction of his claim against defendant. This position is without 
merit. Neither the check nor the letter containing the statement of account con- 
tained the express condition that the acceptance of the check would constitute 
full accord and satisfaction, nor did the statement itself contain such expression. 

The law on this point is well settled and is contrary to defendant’s contention. 

Perkins v. Headley, 49 Mo. App. 556; Bahrenburg v. Fruit Co., 128 Mo. App. 

526, 107 S. W. 440; So. Coal Co. v. Barnett (Mo. App.) 279 S. W. 192; Pidcock 

v. Williams, 214 Mo. App. 248, 259 S. W. 899, 902. 

Additional points ‘raised by defendant are so closely allied to those already 
discussed as to be determined by what has been said. 

We find no reversible error of record, and the judgment is accordingly 
affirmed. 

BLAND, J., concurs. 

TRIMBLE, P. J. absent. 

AVERY v. MECHANICS’ INS. CO. OF PHILADELPHIA. (No. 15943.) 
Kansas City Court of Appeals. Missouri. May 9, 1927. 
Rehearing denied June 6, 1927. 

295 Southwestern Reporter 509. 

{. INSURANCE—OWNER OF CONTRACT TO PURCHASE BUILDING ON 
INSTALLMENTS WHEN POLICIES WERE ISSUED WAS “OWNER” 
THEREOF. 

Owner of contract to purchase building when insurance policies thereon were 
issued was “owner” thereof, though he was buying it on installment plan, and 
had not received deed, where contract provided for absolute and unconditional 
deed when all purchase money was paid. 


(For other cases, see Insurance, Dec. Dig. § 282[8].) 


2. INSURANCE—POLICIES ISSUED BEFORE CONTRACT TO PUR- 
CHASE INSURED PROPERTY WAS ASSIGNED TO INSURED 
WOULD BE MERE “GAMBLING TRANSACTION”; “INSURABLE 
INTEREST.” 

Insurance policies, issued before contract to purchase insured property was 
assigned to insured, would be mere wager or gambling transactions, under which 
no right could accrue to insured directly by waiver or estoppel or otherwise; he 
having no “insurable interest.” 

(For other cases, see Insurance Dec. Dig. § 119.) 


3. INSURANCE—CONTRACT TO SELL PROPERTY AND DELIVER 
DEED WHEN PRICE WAS PAID HELD NOT LEASE WITH OPTION 
TO PURCHASE, GIVING LESSEE NO INSURABLE INTEREST, 
THOUGH PROVIDING FOR APPLICATION OF PAYMENTS AS 
RENT ON DEFAULT. 

Contract to sell property for stated price, payable in monthly siapstbiniaite, 
and deliver warranty deed when amount was paid, held not a mere lease with 
option to purchase, giving lessee no insurable interest in property, though provid- 
ing for application of payments as rent in case of default. 


(For other cases, see Insurance, Dec. Dig. § 115[6].) 
4. INSURANCE—INSURED’S INTEREST AS ASSIGNEE OF CONTRACT 
TO PURCHASE PROPERTY HELD NOT THAT OF “UNCONDI- 


TIONAL AND SOLE OWNERSHIP” STIPULATED BY FIRE 
POLICY. 


Insured’s interest in property, as assignee of contract to purchase it on install- 
ments, held not that of “unconditional and sole ownership” within fire policy. 


(For other cases, see Insurance, Dec. Dig. § 282[8].) 
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5: INSURANCE—INSURER NOT CANCELING POLICY FOR ABSENCE 
OF UNCONDITIONAL AND SOLE OWNERSHIP, KNOWN TO 


AGENT LONG BEFORE FIRE, HELD ESTOPPED TO URGE SUCH 
FACT. 


Insurer, not canceling fire policy, though its agent was fully acquainted with 
fact that insured’s interest was not that of unconditional and sole ownership long 
before fire, held estopped to urge such fact. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


6. INSURANCE—WAIVER OF UNCONDITIONAL AND SOLE OWNER- 
SHIP CLAUSE IN FIRE POLICY HELD FOR JURY. 
Whether insurer’s agent waived clause in fire policy, requiring unconditional 
and sole ownership of property in insured, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 


7. INSURANCE—INSURER’S RETENTION OF PREMIUMS FOR OVER 
EIGHT MONTHS, AFTER ASSERTING INVALIDITY OF FIRE 
POLICY FROM BEGINNING, HELD UNREASONABLE AS MATTER 
OF LAW. 

Insurer’s retention of premiums for more than eight months, after denying 
l:ability on grounds invalidating insurance from beginning, he/d unreasonable as 
matter of law. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


8. INSURANCE—INSURER MUST TENDER PREMIUMS WITHIN 
REASONABLE TIME TO URGE INVALIDITY OF INSURANCE 
FROM BEGINNING. 

Insurer, to place itself in position to urge that insurance was void from begin- 
ning, should tender premiums back to insured within reasonable time. 
(For other cases, see Insurance, Dec. Dig. § 392[11].) 


9. INSURANCE—COURT MAY DECLARE AS MATTER OF LAW THAT 
UNDISPUTED DELAY WITHOUT EXCUSE IN TENDERING BACK 
PREMIUMS IS UNREASONABLE. 

What is reasonable time for insurer to tender back premiums, after denying 
liability on grounds invalidating policy from beginning, is generally for jury, but, 
if undisputed circumstances show unexcused delay, court may declare as matter 
cf law that such delay is unreasonable. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


11. INSURANCE—INSTRUCTION THAT INSURER ADMITTED TOTAL 
DESTRUCTION OF INSURED BUILDING HELD WARRANTED. 


In action on fire insurance policies, wherein defendant introduced no evidence, 
but stood on its demurrer to plaintiff’s evidence, relied wholly on affirmative 
defenses set up in answer, and asked no question of any witness as to extent of 
loss, instruction that defendant admitted total destruction of insured building was 
warranted, though answer consisted partly of general denial. : 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 


13. INSURANCE—INSTRUCTION TO ASSESS PENALTY AND ATTOR- 
NEY’S FEES, IF INSURER “VEXATIOUSLY, THAT IS, WITHOUT 


REASONABLE CAUSE, REFUSED TO PAY,” HELD ERRONEOUS 
(REV. ST. 1919, § 6337). 


In action on fire insurance policies, instruction that jury might assess penalty 
and attorney’s fees, if “defendant vexatiously, that is, without reasonable cause, 
refused to pay plaintiff,’ held erroneous, as not fully explaining what constituted 
vexatious refusal to pay within Rev. St. 1919, § 6337. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 


14. INSURANCE—“VEXATIOUS REFUSAL TO PAY LOSS” IS QUESTION 
OF GOOD FAITH AND WILLFUL REFUSAL WITHOUT REASON- 
ABLE CAUSE AS FACTS APPEAR TO REASONABLE AND PRUD- 
ENT MAN BEFORE TRIAL (REV. ST. 1919 § 6337). 


Whether insurer vexatiously refused to pay loss, so as to render it liable for 
penalty and attorney’s fees under Rev. St. 1919 § 6337, is no question of what 
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might appear to jury viewing case at end of trial to be lack of reasonable cause 
for refusal, but question of good faith and willful refusal to pay without reasonable 
cause as facts appear to reasonable and prudent man before trial. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


15. INSURANCE—RETENTION OF PREMIUMS WITHOUT TENDER 
FOR EIGHT MONTHS, WHILE CLAIMING INVALIDITY OF POLICY 
FROM BEGINNING, HELD TO MAKE VEXATIOUS REFUSAL TO 
PAY QUESTION FOR JURY (REV. ST. 1919, § 6337). 

Insurer’s retention of premiums for over eight months, without tendering 
them to insured, though claiming that policy was void from beginning because 
insured’s interest was not that of unconditional and sole ownership, held to war- 
rant submission to jury of vexatious refusal to pay, rendering insurer liable for 
penalty and attorney’s fees under Rev. St. 1919, § 6337. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Buchanan County; Sam Wilcox, Judge. 

“Not to be officially published.” 

Action by John Avery against the Mechanics’ Insurance Company of Phila- 
delphia. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

John S. Boyer and Crow & Newman, all of St. Joseph, for appellant. 

Landis & Duncan, of St. Joseph, for respondent. 

BLAND, J. This is an action in two counts, each upon a fire insurance policy. 
There was a verdict and judgment in favor of plaintiff in the total sum of $800.00 
together with $80.00 penalty and $350.00 attorney’s fees’ for vexatious refusal to 
pay. Defendant has appealed. ; 

The first count of the petition is upon a policy dated September 29, 1923, 
insuring for a period of three years a one-story frame building, with rubberoid 
roof, in the sum of $500.00 and a shed in the sum of $100.00, located at 6503 
Brown street, in the city of St. Joseph, Missouri. The second count covers a 
policy dated February 5, 1924, insuring for a period of three years in the sum of 
$300.00 the same house but containing no insurance on the shed. The petition 
alleges that plaintiff at the time of the issuance of these policies “was the owner 
of the house and shed mentioned in the policy.” The petition further alleges 
that on July 24, 1924, the house and shed were totally destroyed by fire. However, 
plaintiff's evidence shows that the house was totally destroyed but not the shed. 
Each count of the petition asks for the total amount of the policy covered by it, 
together with the statutory penalty and attorney’s fees for vexatious refusal to 
pay. 

The amended answer pleads violations of two clauses of each policy, provid- 
ing that if the insured be not the sole, absolute and unconditional owner of the 
property, the policy should be void, and that the entire policy should be void if 
the subject of the insurance be a building on ground not owned by the insured 
in fee simple. The answer further alleges that— 

“Defendant states that at the time of the issuance of the policy and at the 
time of the fire plaintiff was not the owner of said real estate in fee simple and 
had no interest therein.” 

The answer further pleads that on March 27, 1925, defendant paid to the 
clerk of the court “the full amount of premium received by it from plaintiff, 
together with all the costs that had accrued to date of the payment to the clerk 
“S amount, and all of said amount was paid to the clerk as a tender to plain- 
tiff.” 

The reply pleads that at the time plaintiff made application for the insurance 
he advised and notified defendant of the exact nature of his ownership of the 
property, stating to it that he was purchasing ‘said property “upon a contract and 
that upon complying With certain conditions of said contract he would receive a 
warranty deed to said property.” The reply further alleges that there was insur- 
ance upon the dwelling house and shed, both located upon the same tract of 
ground, and that the dwelling house was destroyed by fire but the shed was not 
destroyed, and that after defendant denied liability upon the policy, it did, not 
demand a return of the policy for cancellation as to the remaining portion of 
the property insured therein; that said policy is now in force and effect upon 
such remaining property. The reply further alleges that on or about the 27th 
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day of July, 1924, defendant became advised of all the circumstances and condi- 
tions ‘surrounding the fire and that it did not tender or return to the plaintiff 
the premiums paid to it until the 27th day of March, 1925, and pleads a waiver 
and estoppel to rely upon the defenses pleaded, by reason of the knowledge of 
the defendant of the nature of plaintiff's ownership and its failure to cancel 
the policy as to the remaining portion of the property insured and on account 
of its failure to tender to plaintiff the premiums paid to it within a reasonable 
time after it refused to pay the loss. 

All of the evidence in the case was introduced by plaintiff, defendant failing 
ore any evidence after its demurrer to the plaintiff’s evidence was over- 
ruled. 

The facts in relation to plaintiff’s title show that upon May 18, 1923, one 
Charles Hovey entered into a written contract with John C. Landis, Jr., of St. 
Joseph, for the purchase of the real estate upon which the house and shed covered 
by the insurance were located. This contract recited that the purchase price of 
the property was to be $200.00, payable in monthly installments of $10.00 each; 
that the purchaser should pay promptly all taxes, assessments, liens and charges 
that should become due or be charged upon the property after the execution 
of the contract, and that the purchaser should keep the buildings fully insured; 
that the purchaser should be entitled to immediate possession of the premises as 
tenant of the seller and, until the deed therein mentioned was made, all payments 
should be taken as ground rent for the premises; that if the buyer should fail to 
make any payments when due or in any manner fail to keep or perform his con- 
tract, the contract should be void; that when the buyer should pay the sum of 
$200.00, the seller would execute and deliver to him a good and sufficient warranty 
deed for the premises if the terms of the contract were fully complied with; that 
the buyer should execute a note and deed of trust upon the premises for the 
unpaid purchase price “until the sum of two hundred dollars, the purchase price 
of said property, shall be fully paid.” 

The evidence shows that subsequent to the execution of the contract it was 
assigned by Hovey to one Biles to secure him in the furnishing of lumber that 
was ordered for the purpose of erecting buildings upon one of the Iots mentioned 
in the contract, but no point is now made in reference to this matter. The assign- 
ment to Biles by Hovey was dated July 26, 1923, and an endorsement on the con- . 
tract recites that on February 7, 1924, the contract was assigned to plaintiff by 
Hovey. The contract also recites an assignment from plaintiff to Biles, which 
the evidence shows was made on July 3, 1924. The assignment from plaintiff to 
Biles was likewise to secure the latter for lumber furnished plaintiff. Plaintiff 
contends that the date of the assignment appearing on the contract from Hovey 
to plaintiff is not the true date and we will hereinafter discuss this contention 
of plaintiff in connection with defendant’s claim that plaintiff had no insurable 
interest in the property at the time *>  olicies were issued. 

The testimony further shows that after procuring the contract and possession 
of the house plaintiff made some improvements, lining the house and building an 
additional room; that he told defendant’s agent, Neidorp, of this when he secured 
the second policy, which was taken out because the witness thought that he needed 
more insurance by reason of these improvements. The lumber for these changes 
was procured by plaintiff from Biles. Plaintiff further testified that from the time 
he acquired the rights under the contract of purchase for the lots mentioned therein, 
he had been in continuous and undisturbed possession of the property and had been 
making the payments as’ provided for by the contract; that no one other than him- 
self had ever claimed to be the owner or entitled to possession of the property; 
that on July 24, 1924, the house was completely destroyed by fire, but the fire did 
not touch or in any way injure the frame shed on the rear of the lot which was 
insured for $100.00 in the first policy issued; that immediate notice of the loss 
was given to defendant’s agent and a few days thereafter defendant’s adjuster 
came to the place where the house had been and was informed of the nature of 
plaintiff’s title. Shortly afterwards the defendant declined to pay the loss, denying 
liability on account of the condition of plaintiff’s title. 


[1] Defendant insists that its demurrer to the evidence should have been sus- 
tained because the petition pleads that plaintiff was the owner ‘of the building and 
that he “attempts to recover on an insurable interest in the real estate which is a 
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fatal variance.” ‘There is no merit in this contention. If plaintiff was the owner 
of the contract at the time the policies of insurance were issued, he was the owner 
of the buinding within the meaning of the law although he was buying the prop- 
erty on the installment plan and had not yet received a deed, the contract provid- 
ing for an absolute and unconditional deed when all the purchase money was paid. 
Hubbard y. Ins. Co., 57 Mo. App. 1, 5. 


[2] It is insisted, however, that plaintiff failed to prove that he had any insur- 
able interest whatever in the property at the time the policies were issued because 
the endorsement on the contract shows that the contract was assigned to plaintiff 
on February 7, 1924, while the first policy was issued on September 29, 1923, and 
the second on February 5, 1924. If the endorsement upon the contract is correct, 
then there is no question but that plaintiff had no insurable interest in the property 
at the time the insurance was taken out, that the policies were mere wager or gam- 
bling transactions and against public policy and no right could accrue to plaintiff 
thereunder, either directly or by waiver or estoppel or in any other way. White 
v. Ins. Co., 93 Mo. App. 282; Cooley’s Briefs on the Law of Insurance, pp. 141, 
143. 


However, there is some parol testimony that possibly may tend to show that 
the endorsement upon the contract was incorrect. The facts in this connection 
show that the first policy was solicited by a life insurance agent whose name is not 
disclosed in the record. Plaintiff testified that he met this man “on the street,” 
and he said to the witness that he had “just come from my house” and wanted to 
write me some life insurance. Plaintiff replied, “Not at present—I got a couple 
of little houses I just bought on the installment plan, paying by the month. You 
can write me up insurance on them if you want to.” The man replied, “I think 
it will be all right, I will step in here and get Neidorp and talk to him.” Plaintiff 
further testified that this man stepped into the drug store and called up Neidorp, 
defendant’s agent, and the man “came right back out and received the premium 
and gave me a receipt and in a few days I received the policy.” The evidence 
further shows that before the issuance of the second policy plaintiff called upon 
Neidorp and procured it, telling Neidorp of the improvements he had made. This 
may be some evidence, although of a very unsatisfactory nature, that plaintiff 
-was the owner of the house at the time the first policy was issued. As before 
stated, it seems that he was in possession and improving the property at the time 
the second policy was issued. At another trial no doubt this matter will be shown 
more satisfactorily. 


[3-6] It is further insisted by the defendant that plaintiff had no insurable 
interest for the reason that even though he was the owner of the contract at the 
time the policies were issued, the contract merely provided for a lease with an 
option to purchase and that this did not make plaintiff the owner of the property 
as alleged in the petition. While the contract evidently attempts to have the pay- 
ments made upon it apply as rent in case of default on the part of the purchaser 
making the payments, we think there is no question but that reading it as a whole 
it shows that it provides for a sale of the property and for an absolute and uncon- 
ditional deed when the purchase money was paid. We think that defendant is 
mistaken in his contention that it merely amounted to a lease with an option to 
purchase. There is no question but that in view of plaintiff’s title at the time the 
policies were issued, assuming that the contract of purchase had been assigned to 
him prior to their issuance, there was a violation of the terms of the policy pro- 
viding that the interest of the insured should be unconditional and sole ownership. 
Hubbard v. Ins. Co., supra; Harness v. Ins. Co., 62 Mo. App. 245; Cole v. Ins. 
Co., 126 Mo. App. 134, 103 S. W. 569. But we think in view of defendant’s con- 
duct there is no question but that it is now estopped to urge this point. Ward v. 
Ins. Co., 211 Mo. App. 554, 558, 224 S. W. 959. We say this because there is some 
evidence in the record, likewise of a very unsatisfactory character, that the agent 
was fully acquainted with the condition of plaintiff’s title long before the fire and 
defendant did not cancel the insurance. Plaintiff testified that when he secured the 
second policy from defendant’s agent, Neidorp, that he told the latter, “Now I 
had bought the place and what I had there as near as I could.” On cross-examina- 
tion he was asked: 


“What did you say to him? A.I told him I had lined my house and built 
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another room and I felt like I ought to be protected more and I asked him to write 
me up three hundred more on the house.” 

By reason of his answer on cross-examination, defendant contends that the 
sum and substance of plaintiff’s notice to Neidorp was about the improvements 
made upon the property justifying him for asking for more insurance. But we find 
that plaintiff at another place in the record testified that after the fire he told the 
adjuster “I was just buying it (the property) on the installment plan and paid for 
it by the month.” Prior to so testifying plaintiff was asked: 

“Q. Did he (the adjuster) say anything to you how you owned the property 
and how you were buying it? A. I told him just as I told Walker and Neidorp.” 

From the whole of plaintiff’s testimony upon the subject an inference may be 
drawn that he told Neidorp that he was buying the property on the installment 
plan and paying for it by the month. We think, therefore, there was sufficient 
evidence to go to the jury upon the question of waiver of defendant’s agent of the 
clause in the policy providing for unconditional and sole ownership of the property 
in the insured, the defendant not canceling the policy or returning the premiums. 
Bennett .v. Ins. Co., 209 Mo. App. 81, 237 S. W. 144; Rosenthal-Sloan Millinery 
Co. v. Ins. Co., (Mo. App.) 219 S. W. 669. 

[7-9] We believe, however, that the demurrer to the evidence was properly 
overruled in any event if plaintiff had an insurable interest in the property as afore- 
said. The facts shown in the pleadings, and at the trial substantially establish the 
fact, without contradiction, that defendant did not tender the premiums collected 
on these insurance policies to plaintiff until March 27, 1925, although it denied 
liability after the fire on grounds which if meritorious made the insurance void 
from the very beginning. The retention of the premiums for more than eight 
months was unreasonable as a matter of law. If defendant desired to place itself 
in a position to urge that the insurance was void from the very beginning, it should 
have tendered the premiums back to plaintiff within a reasonable time. Carroll v. 
Ins. Co., (Mo. App.) 249 S. W. 691; Mackey v. Ins. Co., (Mo. App.) 284 S. W. 
161; Hayden v. Ins. Co,, (Mo. App.) 221 S. W. 437. It will be remembered that 
the first policy insured the shed as well as the house and the shed was not affected 
by the fire, yet defendant permitted the policy upon the shed, which it now claims 
to be void, to remain in effect. What is a reasonable time to make a tender in 
cases of this kind is generally a question for the jury. It may be, however, a ques- 
tion of law for the court. And if the undisputed circumstances of the particular 
case show that the delay was without excuse, it is competent for the court to declare 
as a matter of law that a long delay thus occasioned is unreasonable and preclusive 
of a right which depends for its enforcement upon being asserted within a reason- 
able time. No excuse whatever has been offered by the defendant for its delay 
in tendering the premiums to plaintiff for such an unreasonable time as appears 
in this case and we do not hesitate to declare, as a matter of law that the time 
taken for this act was unreasonable. 

[10] Complaint is made of the giving of plaintiff’s instruction B and we think 
that, undoubtedly, it was erroneous. It directed a verdict but failed to have the 
jury find that plaintiff was the owner of the contract of purchase at the time the 
insurance policies were taken out. State ex rel. Long v. Ellison, 272 Mo. 571, 
199 S. W. 984. 

Complaint is made of plaintiff’s instructions H and C. Instruction H reads 
as follows: 

“The court instructs ‘the jury that if your verdict be for the plaintiff on either 
count, it will be the amount shown by the policies mentioned in the evidence in 
such count of plaintiff’s petition.” 

[11] Instruction C reads, in part, as follows: 

“The court instructs the jury that defendant admits the issuance of the policies 
mentioned in evidence and the delivery thereof to the defendant and that the 
dwelling house insured thereby was totally destroyed.” 


[12] It is insisted by defendant that although it introduced no evidence what- 
ever but stood upon its demurrer to the evidence, the matter of the total destruc- 
tion of the property insured was not admitted as defendant’s answer consisted in 
part of a general denial, which, in effect, denied the total destruction of the prop- 
erty. We think that considering the record as a whole it shows that defendant 
was admitting the truth of the testimony of plaintiff regarding the total destruction 
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of the property. It is insisted, however, by defendant that under the decisions of 
the Supreme Court in the case of Gannon v. Gas Light Co., 145 Mo. 502, 46 S. 
W. 968, 47 S. W. 907, 43 L. R. A. 505, and Lafferty v. Casualty Co., 287 Mo. 555, 
229 S, W. 750, defendant was entitled to stand upon its demurrer without admitting 
anything shown by plaintiff’s testimony in view of its general denial and submit 
to the jury the question of the credibility of plaintiff’s witness. Defendant, there- 
fore, contends that it had the right to have the jury pass upon the truthfulness 
of the testimony of plaintiff in which he stated that the property was totally des- 
troyed. It was held by the Supreme Court in the case of Davidson v. Transit Co., 
Z11 Mo. 320, 355-361, 109 S. W. 583, to the effect that it is not reversible error 
to assume in an instruction matters about which there is no contradiction in the 
evidence or of which there is no real dispute as shown by the surrounding circum- 
stances, and even though it is true that the facts are put in issue by the answer, 
that where the testimony of the witnesses is uncontradicted and they are unim- 
peached during the progress of the trial and it is made manifest to the trial judge 
by the manner of the examination of witnesses by counsel engaged in the cause 
or by other occurrences showing that the parties have treated certain facts as ex- 
isting throughout the trial even though they are not expressly contradicted, it is 
not error to assume the existence of such facts in an instruction. In other words, 
it may appear to the reviewing court by examination of the record that the case 
was tried upon the theory that certain facts were not in controversy. The record 
submitted to us in this case reasonably shows by the conduct of the defendant 
and its counsel that the testimony of plaintiff to the effect that the property was 
totally destroyed, was'admitted to be true by the defendant. The record shows that 
this case was defended wholly upon the affirmative defenses set up in the’ answer. 
The cross-examination of plaintiff’s witnesses and defendant’s offered instructions 
discloses this without a reasonable doubt. No question was asked by defendant 
cf any witness concerning the extent of the loss. The modern rule in reference 
to the assumption of facts in an instruction is stated in Davidson v. Transit Co., 
supra, where the Gannon Case is distinguished. See loc. cit. 360 (109 S. W. 594). 
The Lafferty Case proceeds upon the same theory as does the Gannon Case. 

[13] Complaint is made of plaintiff’s instruction F, which, we think, is clearly 
erroneous. It instructs the jury that they may assess the penalty and attorney’s 
fees if they find “that defendant vexatiously, that is, without reasonable cause, re- 
fused to pay plaintiff,” etc. It will be noted that the instruction substantially defines 
“vexatiously” as “without reasonable cause.” In Berryman v. Maryland Motor 
Car Ins. Co., 199 Mo. App. 503, 204 S. W. 738, this court in construing what is now 
section 6337, R. S. 1919, providing for ten per cent. damages and attorney’s fees 
where the company “has vexatiously refused to pay” the loss, stated (loc. cit. 739 
[199 Mo. App. 506]): “It must appear that the defense has not been made in good 
faith, but for the purpose of harrassing or vexing the claimant,” and the Supreme 
Court in the case of Non-Royalty Shoe Co. v. Assurance Co., 277 Mo. 399, 422, 
423, 210 S. W. 37, 43, stated: 

‘* * * The defendant is to be allowed to entertain an honest difference of 
opinion as to its liability, or as to the extent of such liability under the contract of 
insurance, and to litigate that difference; otherwise, the provision of the statute 
is obviously so shot through with duress as to be invalid upon any view. It is 
from the very nature of the case, and from the protean form which the facts of the 
case assume, difficult, if not impossible, to frame any general rule for use in deter- 
mining when a refusal to pay is vexatious and when it is not. Judge Trimble, of 
the Kansas City Court of Appals, has announced a rule, which commends itself 
to us so far as it goes, and it goes as far as it is wise or safe to go in announcing 
a rule to govern cases wherein the facts are as variant as we find them in insurance 
cases upon this question. This rule reads thus: 


“ ‘And while affrmative proof is not required to show ‘vexatious refusal, yet 
the penalty should not be inflicted unless the evidence and circumstances show that 
such refusal was wilful and without reasonable cause as the facts appeared to a 
reasonable and prudent man before the trial; and merely because the judgment, 
after trial, is adverse to defendant’s contention, is no reason for inflicting the pen- 
alty.” Patterson v. American Ins. Co., 174 Mo. App. loc. cit. 44 [160 S. W. 62].” 
(Italics ours.) 

[14] It is not what might appear to the jury viewing the case at the end of 
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the trial to be a lack of reasonable cause for defendant’s refusal to pay the loss, 
but it is rather a question of good faith on the part of defendant in its action in 
this respect and whether the defendant refused to pay wilfully and without reason- 
able cause “as the facts appeared to a reasonable and prudent man before the trial.” 
We think the instruction given on behalf of plaintiff is misleading in not fully ex- 
plaining to the jury what constituted vexatious refusal to pay. 

[15] It is insisted by the defendant that there is no evidence of vexatious refusal 
to pay in the case and as the cause will, no doubt, be tried again, it is proper that 
we pass upon this subject. We think the fact that defendant retained the premiums 
for so long a time without making a tender to plaintiff although it was claiming 
that the policy was void from the very beginning, is evidence, taken with all the 
tacts, upon which the jury can well find vexatious refusal to pay. Pauley v. Busi- 
ness Men’s Assurance Co., 217 Mo. App. 302, 261 S. W. 341; Collins v. Phoenix 
Assur. Co. (Mo. App.) 285 S. W. 783. 

The judgment is reversed, and the cause remanded. 

ARNOLD, J., concurs. 

TRIMBLE, P. J., absent. 


WAGNER v. GREAT AMERICAN INS. CO., NEW YORK, et al. 
Supreme Court, Appellate Division, Fourth Department. June 28, 1927. 
223 New York Supplement 155. 
INSURANCE—AGENT’S WRITTEN NOTICE THAT FIRE INSURANCE 

WOULD EXPIRE AFTER 5 DAYS DID NOT WAIVE PROVISION 

THAT INSURANCE CEASED ON COLLAPSE OF BUILDING. 

Under fire insurance policy, providing that no one should have power to waive 
provisions thereof, except such as may be subject to agreement added thereto in 
writing, local agent had no power to waive provision that insurance shall immedi- 
ately cease on collapse of building, or material part thereof, except as result of 
fire, and such agent’s written notice to insured, canceling policy on collapse of 
part of building, reciting that policy would continue in force for five days after in- 
sured’s receipt thereof, did not operate as waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from Supreme Court. 

Action by Henry E. Wagner against the Great American Insurance Company 
of New York and another, on a fire insurance policy to recover the proportionate 
share of the damage caused by fire to plaintiff’s building. From a judgment of no 
cause of action, and an order denying plaintiff’s motion for a new trial and for 
leave to file certain exceptions to the Judge’s charge, plaintiff appeals. Affirmed. 

Argued before Husss, P. J., CLark, Sears, Croucn, and Sawyer, JJ. 

Leggett & Thibaudeau, of Niagara Falls (Augustus Thibaudeau, of Niagara 
Falls, of counsel), for appellant. 

Shire & Jellinek, of Buffalo (James M. H. Wallace, of Buffalo, of counsel), 
for respondent Insurance Company. 

Per Curiam. Plaintiff was the owner of a business building in the city of 
Niagara Falls, which was insured by defendant against loss by fire; the policy con- 
taining, among other provisions, one that: 

“If a building or any material part thereof fall, except as a result of fire, all 
insurance by this policy on such building or its contents shall immediately cease.” 

In April, 1925, the foundation of the building became weakened by excavations 
on the adjoining lot, with the result that the front part of the building, extending 
back for about 30 feet ultimately collapsed. The building was 75 feet long by 
about 25 feet wide, and the jury has found that the portion which fell was a 
material part thereof. 

Defendant’s local representative at Niagara Falls, learning of the fall of the 
building, wrote plaintiff that, pursuant to its provisions, the policy was canceled, 
and under its terms would continue in force for five days, only, after receipt by 
plaintiff of the notice. Plaintiff thereupon insured what remained of the building 
elsewhere, the insurance to take effect at the expiration of such five days. Shortly 
afterwards, and before the new insurance became effective, the remainder of the 
building was practically destroyed by fire. No serious question is raised but that 
by its terms the policy and all insurance thereunder normally became ineffective 
with the fall of the building. 
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Plaintiff bases his action upon the theory that the notice to him from defend- 
ant’s local agent was a waiver, and operated as an estoppel against defendants 
claiming the benefit of that clause of the policy. It is not necessary to decide 
whether defendant, through an officer or agent having general authority could, in 
that manner, revive an extinguished policy obligation or be estopped from defend- 
ing a claim on the ground that the insurance had ceased and determined. We need 
go no further than to hold that such authority is not vested in a local insurance 
agent. Seldin v. Caledonian Insurance Co., 121 Misc. Rep. 444, 201 N. Y. S. 213. 

The case contains conclusive evidence that defendant’s Niagara Falls repre- 
sentative was an agent of purely local and limited authority; that he had no power 
to waive any provision or condition of the policy plaintiff knew or should have 
known, for the contract contained the express provision that: 

“No one shall have power to waive any provision or condition of this policy 
except such as by the terms of this policy may be the subject of agreement added 
thereto, nor shall any such condition or provision be held to be waived unless such 
waiver shall be in writing added thereto.” 

Much less was he empowered to bind defendant by an estoppel. The word 
as used in this action is really a misnomer. Plaintiff under that term attempts to 
create a new contract of insurance, after a previous contract by its terms had 
expired. It is not a situation where the insurance company can be held to have 
waived a right or advantage under an existing policy, or by its conduct estopped 
itself from asserting — a right. Draper v. Oswego County Fire Relief Ass'n, 
190 N. Y. 12, 82 N. E. 7 

Other questions have sod argued but in view of our determination that defend- 
ant has not waived its rights under the lapsed policy nor estopped itself from assert- 
ing them, they need not be here considered. 

The judgment and order are affirmed, with costs. 


INVENTASCH v. SUPERIOR FIRE INS. CO. (No. 6382.) 


Supreme Court of Rhode Island. June 22, 1927. 
138 Atlantic Reporter 39. 


2. INSURANCE—PLACING CHATTEL MORTGAGE ON INSURED PROP- 
ERTY HELD TO RENDER FIRE POLICY VOIDABLE (GEN. LAWS 
1923, c. 258). 


Placing chattel mortgage on property covered by standard form fire policy, 
authorized by Gen. Laws 1923, c. 258, held not to render policy void but voidable 
at option of insurer. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 


3. INSURANCE—INSURED MUST COMPLY WITH POLICY AUTHORIZ- 
ING REINSTATEMENT AFTER PLACING MORTGAGE BY OBTAIN- 
ING INSURER’S WRITTEN CONSENT. 

Where terms of fire policy covering personal property provide for reinstate- 
ment after placing of chattel mortgage by securing company’s written consent to 
mortgage, insured must act in accordance with such terms, particularly when policy 
remains in his possession. 

(For other cases, see Insurance, Dec. Dig. § 383.) 


4. INSURANCE—INSURER’S GENERAL AGENT CANNOT ORALLY 
WAIVE INSURED’S BREACH OF CONDITION OF FIRE POLICY, 
WHICH AUTHORIZED “WAIVER” ONLY IF IN WRITING. 

Insurer held not to have waived insured’s breach of condition of fire policy 
covering personal property by placing chattel mortgage by alleged waiver of gen- 
eral agent, where waiver was not in writing as provided by terms of policy, since 
oral waiver cannot be made by general agent, where explicit terms of policy are 
to contrary; “waiver” being intentional relinquishment of known right. 

(For other cases, see Insurance, Dec. Dig. § 383.) 


5. INSURANCE—FIRE POLICY IS BINDING CONTRACT. 


Fire policy covering personal property is contract made by and binding on 
parties. 


(For other cases, see Insurance, Dec. Dig. § 124.) 
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6. INSURANCE—FIRE POLICY’S PROVISION PROHIBITING ORAL 
WAIVERS HELD VALID. 
Provision in fire policy that no agent or officer of insurer may waive conditions, 
except in writing attached to policy; held valid and binding. 
(For other cases, see Insurance, Dec. Dig. § 383.) 


7. INSURANCE—INSURER MAY BE ESTOPPED FROM ASSERTING 
INSURED’S BREACH OF FIRE POLICY, WHERE LEADING INSURED 
TO BELIEVE POLICY WOULD NOT BE DECLARED VOID. 

Insurer will be estopped to plead insured’s breach of fire policy by placing 
chattel mortgage, as defense to action on policy, even in absence of waiver of breach, 
where insurer’s statement or act induced insured to believe insurer would not 
declare policy void. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


8. INSURANCE—AFTER INSURED’S BREACH OF FIRE POLICY BY 
PLACING CHATTEL MORTGAGE, INSURER’S CONDUCT CAN 
CREATE ESTOPPEL ONLY IF INSURED CAN REASONABLY 
BELIEVE COMPANY WILL NOT ASSERT RIGHTS. 

Where breach of fire policy by placing chattel mortgage occurred after issu- 
ance of policy, insurer’s conduct can create estoppel to assert such breach only if 
insured can reasonably claim that conduct of company led him to believe that 
it would not assert its rights after violation of policy. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


9. a REGARDS ESTOPPEL, INSURER ACTS THROUGH 
A ; 


As regards estoppel, only way fire insurance company ¢an act is through 
agent. 


(For other cases, see’ Insurance, Dec. Dig. § 375[1].) 


10. INSURANCE—INSURED HELD NOT CHARGEABLE WITH KNOWL- 
EDGE OF LIMITATION ON AUTHORITY OF INSURER’S GENERAL 
AGENT RELATIVE TO ELECTION NOT TO INSIST ON INVAL- 
IDITY OF POLICY DUE TO BROKEN CONDITION. 

Insured held not chargeable with knowledge of limitation on authority of 
insurer’s general agent, who did not have actual authority to act for company 
in electing not to insist on invalidity due to breach of condition of fire policy after 
issuance. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


11. INSURANCE—LIMITATIONS ON FACE OF FIRE POLICY HELD 
NOTICE TO INSURED THAT INSURER’S GENERAL AGENT COULD 
NOT WAIVE. BREACH OF CONDITIONS EXCEPT IN WRITING 
ATTACHED TO POLICY. 


Provisions of fire policy covering personal property, authorizing waiver of 
breached conditions only if in writing attached to policy, held notice to insured 
of general agent’s want of authority to waive conditions in any other way. 

(For other cases, see Insurance, Dec. Dig. § 376[3].) 


12. INSURANCE—LETTER FROM GENERAL AGENT OF INSURER 
HELD NOT TO ESTOP INSURER FROM DECLARING FIRE POLICY 
VOID FOR BREACH OF CONDITION AS TO MORTGAGES. 


Letter from general: agent of insurer to insured, after breach of fire policy 
by placing chattel mortgage, held not to estop insurer from asserting invalidity 
of policy due to such breach, where letter indicated that decision whether policy 
would be treated as void would be made by higher authority. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 


13. INSURANCE—INSURER’S AGENT ACTS AS AGENT OF INSURED 
IN ATTEMPTING TO GET COMPANY TO RECONSIDER DECISION 
TO DECLARE POLICY VOID FOR BREACH OF CONDITION. 


General agent of insurer, in making attempt to get company to reconsider 
decision to declare fire policy void because chattel mortgage was placed, acts 
as agent of insured, and not of company. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 





692 The Insurance Law Journal, Vol. 69 — [Oct., 1927 


14. INSURANCE—STATEMENT OF AGENT TO INSURED’S BROTHER 
THAT EVERYTHING WAS WELL TAKEN CARE OF, NOT COM- 
MUNICATED TO INSURED, HELD NOT TO ESTOP INSURER FROM 
DECLARING FIRE POLICY VOID. 


Statement by general agent of insurer to insured’s brother that everything 
was well taken care of held not to estop insurer from declaring fire policy void 
for insured’s breach of condition, where statement was not communicated to 
insured before loss. 


(For other cases, see Insurance, Dec. Dig. § 388[2].) 


15. INSURANCE—RETURN OF PREMIUM BEFORE LOSS IS NOT 
ESSENTIAL TO AVOIDANCE OF FIRE POLICY FOR CONDITIONS 
BROKEN. : 

Failure of insurer to return unearned premium after knowledge of breach of 
fire policy and before loss did not estop it from declaring policy void for such 
breach. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


17. INSURANCE—LAW OF AGENCY RELATIVE TO INSURANCE 
CONTRACT SHOULD NOT BE DISREGARDED BECAUSE OF 
COMMON IMPRUDENT PRACTICES OF RELYING ON GENERAL 
AGENT’S AUTHORITY. 

Insurance policy is contract, and law of agency in reference thereto ought 
not to be disregarded because of common imprudent practices of dealing with 
general insurance agent in blind reliance on his authority. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


18. INSURANCE—COURT SHOULD NOT DISREGARD PLAIN MEAN- 
ING OF UNAMBIGUOUS LANGUAGE OF STANDARD FIRE POLICY. 
Though courts indulge presumptions against insurer in case of ambiguous 

terms of policy, they should not disregard plain meaning of language of unam- 

biguous standard fire policy. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

19. INSURANCE—CLEAR PROOF IS REQUIRED TO RAISE ESTOPPEL 
UNDER INSURANCE CONTRACT 
Court should not depart from usual requirement of clear proof to raise an 

estoppel because insurance contract is involved. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


20. INSURANCE—INSURED ASSERTING ESTOPPEL OF INSURER TO 
DECLARE POLICY VOID MUST SHOW CONDUCT MISLEADING 
HIM'WHICH HE REASONABLY WAS ENTITLED TO RELY ON. 
Insured has burden of proving that conduct of insurer’s general agent misled 

him and that he reasonably was entitled to rely on such conduct, where insured 

is asserting that insurer is estopped to declare policy void for breach of condition. 
(For other cases, see Insurance, Dec. Dig. § 646[5].) 


Exceptions from Superior Court, Providence and Bristol Counties; J. Jerome 
Hahn, Judge. 


Action by Irving Inventasch against the Superior Fire Insurance Company. 
Verdict for defendant, and plaintiff brings exceptions. Exceptions overruled, 
and case remitted for judgment. 

Judah C. Semonoff, of Providence, for plaintiff. 

Sherwood, Heltzen & Clifford, of Providence, for defendant. 


Barrows, J. This case is heard on exceptions of plaintiff to a decision for 
defendant after trial by the superior court sitting without a jury. 

The parties have discussed briefly whether the written decision impliedly 
found disputed facts in favor of defendant. We shall not determine this because 
the legal questions upon which the decision rested are controlling, even if the 
tacts asserted by plaintiff be accepted. 

[1] The action was on a standard form. of fire insurance policy covering 
personal property. G. L. 1923, c. 258. It contained the condition: 

“This entire policy unless otherwise provided by agreement indorsed hereon 
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or added hereto shall be void * * * if the subject of the insurance be personal 
property and be or become incumbered by a chattel mortgage; no agent * * * shall 
have power to waive any condition of this policy except such * * * as may be 
subject to agreement indorsed hereon,” 

—and, further, that no privileges or permissions affecting the insurance shall be 
claimed unless written upon or attached to the policy. In legal contemplation, 
knowledge of such terms is possessed by the insured (Parsons v. Lane, 97 Minn. 
98, 106 N. W. 485, 4 L. R. A. (N. S.) 231, 7 Ann. Cas. 1144; Northern Assur. 
Co. v. Grand View Bldg. Ass’n. 183 U. S. 308, 361, 22 S. Ct. 133, 46 L. Ed. 213), 
even though he be illiterate (Urbaniak v. Firemen’s Ins. Co., 227 Mass. 132, 116 
N. E. 413). See, also, 26 C. J. 291. 

After issuance of the policy in February, 1925, it always remained in plain- 
tiff’s possession and no request ever was made for permission to mortgage the 
property. A chattel mortgage was placed July 22, 1925, without the knowledge 
of the company. July 30 the company, learning of said mortgage, notified its 
Boston agent, who wrote to Fuller, its agent in Rhode Island, that information 
had been received that a chattel mortgage had been filed, and, if so, ordering an 
immediate cancellation of the policy. Fuller on August 3 wrote plaintiff as fol- 
lows: 

“We have received a letter from our insurance company requesting cancel- 
lation—because of the fact that they have information that a chattel mortgage 
has been placed. On this account they ask to be relieved of this risk and wish their 
policy canceled. * * * 

“* * * Insurance companies do not like to insure stock covered by chattel 
mortgages, but if you will write us the circumstances for which the money is 
to be used and when and how it is to be paid up, we will advise the company 
and they may allow the insurance to remain in force. 

“Kindly let us hear from you at once and in case this company cancels the 
policy after giving them this information, we may be able to place it in another 
company.” 

To this communication plaintiff, an unlettered man, made no reply. Some 
time in August, in response to a ’phone call from Fuller, plaintiff says he got 
his brother to write a letter giving Fuller the information “why the mortgage 
was taken out, how payable, and how much was paid already.” The contents 
of this letter were proved by the recollection of plaintiff’s brother. Fuller denied 
the receipt of any such letter, and plaintiff admitted he had kept no copy of it. 
The brother of plaintiff also testified that two weeks after writing the alleged 
letter he saw Fuller and asked him how he made out on plaintiff’s policy, to which 
Fuller replied: 

“You needn’t worry about that. Everything is well taken care of.” 

This conversation Fuller denied. Plaintiff did nothing to have the policy 
validated and prior to loss did not again communicate with Fuller. 

November 9, 1925, a fire occurred, and, later, defendant offered to return 
the full premium, claiming misrepresentation in procuring the policy as well as 
its avoidance by reason of the chattel mortgage. Fuller’s commission shows that 
his authority was to effect insurance and renew policies, consent to assignments 
and transfers, and collect premiums. He was more than a mere local agent or 
solicitor of insurance. He was the general agent through whose hands defend- 
ant’s Rhode Island business passed. 


Plaintiff's contentions are (1) that the policy was voidable, not void; (2) 
that the company waived the right to insist that the giving of the chattel mortgage 
avoided the policy; and (3) that, irrespective of the alleged waiver, the com- 
pany was estopped to assert invalidity of the policy. : ue 

[2] 1. It is true that this court has often referred to insurance policies as 
“void” when conditions have been broken. But in no case was the court constru- 
ing the legal meaning to be given to the word “void.” The great weight of 
authority is that the word “void” is to be read as. voidable when the condition 
is for the advantage of one party only (Williston on Contracts, § 746; 32 C. J. 
1317: 14 R. C. L. 1155); that the condition against incumbrances and other con- 
ditions in the same group are for the benefit of the insurer, with the consequent 
right to elect, after knowledge of the breach of condition, whether to treat the 
policy as of no effect or as still in force (Insurance Co. v. Norton, 96 U. S. 234, 
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24 L. Ed. 689; Northern Assur. Co. v. Grand View Bldg. Ass’n, 183 U. S. 308, 
22 S. Ct. 133, 46 L. Ed. 213, supra). Williston on Contracts, § 758, says: 

“Even after breach of condition the contract still exists, but it exists as a 
conditional contract; * * * the situation is not the same as if no contract existed.” 

[3] A holding that the policy has not become an absolute nullity is advan- 
tageous to the insured, who by his voluntary act, without knowledge of the insurer, 
has placed himself outside the terms of the policy. This construction enables 
the insured to seek reinstatement of the policy without new consideration. Viele 
v. Germania Ins. Co., 26 Iowa, 9, 96 Am. Dec. 83. The terms of the policy make 
plain how the insured may procure a reinstatement, viz., by securing the com- 
pany’s consent, in writing, to the chattel mortgage. He must act in accordance 
with these terms, particularly when the policy remains in his possession. Tomp- 
kins v. Hartford Fire Ins. Co., 22 App. Div. 380, 49 N. Y. S. 184 (chattel mort- 
gage). 

We therefore conclude that the policy by the placing of the chattel mortgage 
was not void beyond the possibility of reinstatement without new consideration. 
The placing of the chattel mortgage rendered the policy voidable at the option 
of the insurer. 

[4] 2. Did the insurer waive plaintiff’s breach of condition? No contention 
is made that it did so in writing. The policy’s terms concerning the method of 
waiving the rights of the insurer are not ambiguous. Such waiver must be written 
and attached to the policy. We recognize the existence of, but cannot agree with, 
authorities holding that an oral waiver of the conditions of an insurance policy 
against incumbrances may be made by a general agent in spite of the explicit 
terms of the policy to the contrary. Rediker v. Queens Ins. Co., 107 Mich. 224, 
65 N. W. 105. Numerous courts so holding treat waiver and estoppel as synony- 
mous and it is important to note this. Phenix Ins. Co. v. Grove, 215 Ill. 299, 74 
N. E. 141, 25 L. R. A. (N. S.) 1. Waiver is used in many senses. Williston on 
Contracts, po is A eR. 364. Northern Assur. Co. v. Grand View Bldg. 
Ass'n. 183 U. 308, at page 357, 22 S. Ct. 133, 151 (46 L. Ed. 213), thus asserts 
the identity sad estoppel : 

“The doctrine of waiver, as asserted against insurance companies to avoid the 
strict enforcement of conditions contained in their policies, is only another name 
for the doctrine of estoppel.” 

When so used, it is sometimes called implied waiver because it lacks the 
element of intention. See note in 25 L. R. A. (N. S.) 1. 

In Rhode Island, however, as applying to insurance policies, waiver and 
estoppel have been differentiated. In Metcalf v. Phenix Ins. Co., 21 R. I. 307, 
43 A. 541, followed by Gilbert v. Hayward, 37 R. I. 321, 92 A. 625, waiver is 
defined as the intentional relinquishment of a known right. See, to the same 
effect, 7 Cooley, Briefs on Ins., p. 907; 26 C. J. 280. It “does not imply any 
conduct or dealing with another by which that other is induced to act or to for- 
bear to act to his disadvantage; while an estoppel necessarily presupposes some 
such conduct or dealing with another.” Metcalf v. Phenix Ins. Co., supra, at 
page 309, 43 A. 542. Estoppel, therefore, in the present case, would arise from 
conduct or dealings with the plaintiff, as a result of which the defendant should 
not be permitted to deny liability under the policy. Humes Construction Co. v 
Philadelphia Casualty Co., 32 R. I. 246, 252, 79 A. 3, holding that courts of law 
in considering estoppel act upon broad equitable principles, said: 

“A person with full knowledge of the facts shall not be permitted to act in 
a manner inconsistent with his former position or conduct, to the injury of 
another.” 


This legal principle does not depend on misrepresentation. 

[5, 6] By the terms of the policy, which is a contract made by and binding 
upon the parties (Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 14 S. Ct. 
379, 38 L. Ed. 231; Egan v. Westchester Ins. Co., 28 Or. 289, 42 P. 611 [chattel 
mortgage]), insurer and insured have agreed that no agent or officer of the com- 
pany may w aive conditions except in writing attached to the policy. Such provision 
is valid and binding apart from statute (Gladding v. California Ins. Co., 66 Cal. 
6, 4 P. 764; Atlas Reduction Co. v. New Zealand Ins. Co. [C. C. A.] 138 F. 497, 
9 L. R. A. [N. S.] 433), but when fixed by statute its validity is beyond dispute. 
No written waiver of any conditions of the policy was made or asked for. Nor 
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does Fuller’s alleged oral statement, that “everything is well taken care of,” show 
his or the company’s intention not to insist on the terms of the policy if conditions 
were broken. Since waiver requires volitional action, our conclusion is that the 
deiendant did not waive the condition of the policy relating to chattel mortgages. 
There can be no claim that it did or said anything indicating an intention to waive 
the requirement of the policy that change of conditions must be in writing attached 
to the policy. 

[7] 3. Conceding that the policy was voidable at the election of the insurance 
company and that there was no waiver of right to assert invalidity because of 
the chattel mortgage, the question still remains whether anything said or done 
by the company or its agent, Fuller, induced plaintiff to act or fail to act as a 
result of which plaintiff was damaged. If so, although the terms of the policy 
were not waived, the authorities generally prevent the company from using the 
breach as a defense. Agricultural Ins. Co. v. Potts, 55 N. J. Law, 158, 26 A. 27, 
537, 39 Am. St. Rep. 637. This procedure is properly referred to as an estoppel 
(Williston on Contracts, § 758), or quasi estoppel (Humes Const. Co. v. Phila. Cas. 
Co., supra). It is obvious that the nature of the alleged misleading conduct is 
the determining consideration, viz., knowledge of other insurance existing at the 
time a policy is written will prevent assertion of the existing insurance as a breach 
of condition against other insurance. Greene v. Equitable Fire Ins. Co., 11 R. I. 
434; Reed v. Equitable Fire Ins. Co., 17 R. I. 785, 24 A. 833, 18 L. R. A. 496. 

[8] When the breach occurs by act of the insured after issuance of the 
policy, such as by making a chattel mortgage, the insurer’s conduct can create 
an estoppel only if the insured can reasonably claim that the conduct of the com- 
pany led him to believe that the company would not assert its rights after plaintiff 
had violated the terms of the policy; thus, if the agent with power to consent 
to other insurance, at the request of insured, takes the policy or agrees to get it 
from a third person for the purpose of indorsing consent thereon. Manchester v. 
Assur. Co., 151 N. Y. 88, 45 N. E. 381, 56 Am. St. Rep. 600. A like situation is 
found in many cases when the insurer accepts a renewal premium with full knowl- 
edge of insured’s breach of condition. Northern Assur. Co. v. Grand View Bldg. 
Ass’n., supra, at page 357 (22 S. Ct. 133). Whether insured can reasonably believe 
that the breach will not be insisted upon must be tested in part by the terms of 
the policy, knowledge of which, as before noted, is imputed to the insured. 

Plaintiff seeks to rest this quasi estoppel on three grounds: (a) Fuller’s letter 
above quoted; (b) Fuller’s alleged oral statement to the brother that everything 
was well taken care of; (c) failure of the insurer to return the unearned premium. 

[9] (a) The only way the company can act is through an agent, but we have 
held that the knowledge of special agent of insured’s partial ownership which 
vitiated a policy was not the knowledge of the company. Salvate v. Firemen’s 
Ins. Co., 42 R. I. 433, 108 A. 579. We suggested therein that knowledge of the 
general agent might stand upon a different basis, and we have recently held that 
a company might be liable on a contract to insure by reason of the statement of 
a general agent within the scope of his authority to the effect that plaintiff was 
covered, even though the agent made a mistake in issuing and dating the policy 
actually handed to plaintiff.. Fliger v. Penn. F. Ins. Co.; Fliger v. Hartford F. 
Ins. Co.; Fliger v. Glens Falls Fire Ins. Co. (filed May 20, 1927) 48 R. I~, 137 
A. 470. 


[10] An examination of Fuller’s actual authority as shown by his commis- 
sion does not indicate that he had any power to act for the company in electing 
not to insist upon invalidity for a condition broken after issuance. With knowl- 
edge of these limitations, however, plaintiff was not chargeable (14 R. C. L. 
1158), and it might be urged that, as general agent through whom defendant was 
required to act in Rhode Island, such power was within his ostensible authority 
(Sharman v. Ins. Co., 167 Cal. 117, 138 P. 708, 52 L. R. A. [N. S.] 670). 

[11] In fact, it is a fair inference from Fuller’s testimony that it was he who 
indorsed written waivers on the policy when so directed by the company. The 
limitations on the face of the policy are, however, notice to the insured of the 
agent’s want of authority to waive conditions except in writing attached to the 
policy. 14 R. C. L. 1162; Brown v. Mass. Mutual Life Ins. Co., 59 N. H. 298, 
47 Am. Rep. 205. In the face of these limitations, it is difficult to see how the 
insured reasonably may claim that he was lulled into belief that Fuller’s letter 
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indicated that the broken condition would not be asserted. 14 R. C. L. 1158. 

[12, 13] Assuming, however, that a general agent might so act as to render 
it reasonable for the insured to believe that the broken condition would not be 
asserted by the company to avoid the policy, viz., as where in excess of actual 
authority the agent indorsed a written waiver upon the policy, Fuller’s letter to 
plaintiff distinctly indicates that decision of whether or not to treat the policy 
as void because of the mortgage was to be made not by Fuller, but by higher 
authority, whose answer he required before he could act. The letter before us 
resembles that in the case of Allemania v. Hurd, 37 Mich. 11, 26 Am. Rep. 491. 
The most that plaintiff can claim for the letter is that its later paragraphs cast 
a doubt upon the meaning of the opening paragraph, which, if taken alone, is 
plainly an indication that the company was insisting that the mortgage voided the 
policy. A more reasonable construction of the later paragraphs is that the agent 
would try to get the company to reconsider, and, if not successful, he would act 
for the plaintiff in procuring other insurance. This is not an assurance that 
meanwhile the policy is in force. In making this attempt, Fuller would be acting 
as the agent of the insured, and not of the defendant company (Wilson v. Ins. 
Co., 4 R. I. 141), and his conduct could not operate as an estoppel upon the 
defendant. Plaintiff reasonably cannot claim to have been led by this letter to 
believe that his insurance was continuing in defendant company as if unaffected 
by the chattel mortgage. He knew the effect of the mortgage. He knew that 
Fuller was going to try to get that effect nullified, and that Fuller, without the 
consent of higher officials, could not waive the broken condition. The letter 
therefore, in our opinion, does not create an estoppel. 

[14] (b) Assuming that Fuller told plaintiff's brother, in response to a 
question as to how Fuller was coming on in regard to plaintiff’s policy, that he 
needn’t worry because “everything is well taken care of,” we find no evidence 
that this statement was communicated to plaintiff. At the time of the alleged 
remark Fuller was at the brother’s place of business on other matters, and the 
inquiry was a casual one at the end of the conversation as Fuller was leaving. 
It was not made by the brother in the course of any business he was attending 
to for plaintiff. It was an inquiry solely for information of the brother. More- 
over, if communicated, the language is far from an assertion that defendant 
company would not insist that the policy before us had been avoided. It might 
mean that Fuller had placed or would place plaintiff’s insurance in other companies. 
The inquiry indicates, at least, that the brother understood that the breach had 
not been waived at the time he wrote the letter to Fuller in August. If the 
brother understood that the question of validity was in abeyance, it is fair to 
infer that plaintiff so understood. Plaintiff, himself, after this letter never saw 
or communicated with Fuller prior to the fire. He sought no indorsement on 
the policy and it always remained in his possession. Fuller’s oral reply to plain- 
tiff’s brother, therefore, while capable of two interpretations, when taken in 
connection with the known necessity for a written waiver of breach, did not 
estop the defendant company from using the breach as a defense. Plaintiff was 
not’ entitled to neglect the plain requirements of his contract with defendant simply 
because defendant’s agent told his brother that everything would be all right, 
and then claim that the agent’s conduct misled him and is to be attributed to 
defendant. As said by Williston on Contracts, p. 1443: 

“The terms of the policy preclude the supposition of authority on the part 
of an agent to make parol promises, and also preclude the reasonableness of reliance 
thereon.’ 


Cass v. Lord, 236 Mass. 430, 128 N. E. 716, held that neither estoppel nor 
waiver can be deduced from conversations with the agent. 

[15] (c) Plaintiff urges that failure to return the unearned premium after 
knowledge of the breach and before loss created an estoppel. He is not without 
support. Glens Falls Ins. Co. v. Michael, 167 Ind. 659, 74 N. E. 964, 79 N. E. 
905, 8 L. R. A. CN. S.) 708. Retention of premium after loss and knowledge of 
the breach commonly so operates. Cooley, Briefs on Ins., p. 1018. The policy pro- 
vides for a return of the unearned premium in event of cancellation. Plaintiff un- 
questionably has a right of action therefor. Return of the premium before loss, 
however, is not by the weight of authority essential to avoidance of the policy for 
conditions broken. 14 R. C. L. 1193; Woodard’ v. German American Ins. Co., 128 
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Wis. 1, 106 N. W. 681, 116 Am. St. Rep. 17; Parsons v. Lane, 97 Minn. 98, 106 N. 
W. 485, 7 Ann. Cas. 1144. The breach was the result of insured’s act. The com- 
pany’s failure to return the premium has no necessary effect thereon when plaintiff 
has made no request for a waiver of breach. The premium was paid in full when 
the policy was issued. The insurer's duty not to mislead the insured to his injury 
was not violated by retention of the premium. Williston on Contracts, p. 1435. 

[16-20] We are cognizant of the practice of insured persons to deal with a 
general insurance agent in blind reliance on his authority and without examination 
of the terms of the policy, or even consideration of the company that the agent 
represents. But an insurance policy is a contract, and the law of agency in ref- 
erence thereto ought not to be disregarded because of common imprudent practices. 
We are aware of the tendency of courts to indulge presumptions against the insurer, 
and to favor insured in case of ambiguous terms of the policy (Imperial Fire Ins. 
Co. v. Coos County, supra, Messler v. Ins. Co., 42 R. I. 460, 108 A. 832), but where 
the terms of the contract are clearly expressed, in a standard policy, we see no 
warrant for the court to disregard the plain meaning of the language in the con- 
tract. Atlas Reduction Co. v. New Zealand Ins. Co., supra. Nor should the caurt 
depart from the usual requirement of clear proof to raise an estoppel because this 
is an insurance contract. The burden of proving that the conduct of defendant or 
its agent did mislead plaintiff and that he reasonably was entitled to rely on such 
conduct rested upon plaintiff. We do not think it has been sustained, in view of 
the terms of the policy and binding force thereof as well upon plaintiff as upon 
defendant. The wisdom of the conditions in the policy is not for the court to pass 
upon. ‘They have been fixed by the Legislature. In addition to the cases hereto- 
tore cited,-see Atwood v. Caledonian Ins. Co., 206 Mass. 96, 92 N. E. 32; Hronish 
v. Home Ins. Co., 33 S. D. 428, 146 N. W. 588; Western Assur. Co. v. Doull, 12 
Canada Supreme Ct. 446. 

Plaintiff’s exceptions to the decision of the superior court are overruled. 
. The case is remitted to the superior court for entry of judgment on the de- 
cision. 


OCCIDENTAL FIRE INS. CO. v. FORT WORTH 
GRAIN & ELEVATOR CO.: (No. 11735.) 
Court of Civil Appeals of Texas. Fort Worth. April 2, 1927. 
Rehearing Denied May 7, 1927. 
294 Southwestern Reporter 953. 

2. INSURANCE—NONCOMPLIANCE WITH REQUIREMENTS THAT 
INSURED MAKE INVENTORIES AND KEEP THEM IN FIREPROOF 
SAFE WOULD DEFEAT RECOVERY ON POLICY, UNLESS WAIVED. 
Noncompliance with record warranty clause, requiring insured to make item- 

ized inventories of stock, and keep them and other books in fireproof safe while 

not open for business, would defeat recovery on. fire policy declaring such re- 
quirements material to risk, unless waived by insurer. 


(For other cases, see Insurance, Dec. Dig. § 335[2, 4].) 


3. INSURANCE—INSURER, WHOSE ADJUSTER INDUCED INSURED’S 
MANAGER TO TAKE TIME FROM BUSINESS TO MAKE FURTHER 
PROOF OF LOSS, HELD TO HAVE WAIVED KNOWN BREACHES 
OF faa WARRANTY AND CONCURRENT INSURANCE 
CLAUSES. 


Insurer, whose adjuster continued efforts to determine amount of losses, after 
being fully informed of insured’s breach of record warranty and concurrent insur- 
ance clauses, and induced insured’s manager to take valuable time from business 
in order to get up further proof of value of machinery destroyed by promise to 
pay losses sustained, held to have waived such breaches. 

(For other cases, see Insurance, Dec. Dig. § 396[6].) 

4. INSURANCE—MAXIMUM CONCURRENT INSURANCE STIPULA- 
TION IN RIDER HELD NOT CONDITION PRECEDENT TO 
VALIDITY OF FIRE POLICY. 

Stipulation in fire insurance policy rider, fixing maximum of concurrent insur- 
ance,, held merely contractual, giving insurer privilege of avoiding policy for 
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breach thereof, not a condition precedent, on performance of which validity of 
policy in its inception depended. 


(For other cases, see Insurance, Dec. Dig. § 288[2].) 


5. INSURANCE—INSURANCE “ADJUSTER” MAY ALSO BE AUTHOR- 
IZED TO BIND INSURER BY WAIVER OF INSURED’S BREACH OF 
WARRANTY. 

One employed as insurance adjuster may also be vested with authority to 
bind insurance company by waiver of insurer’s breach of warranty to same extent 
as any other representative of company (citing Words and Phrases Second 
Series, “Adjuster”). 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


6. INSURANCE—EVIDENCE HELD PRIMA FACIE SUFFICIENT TO 
SHOW ADJUSTER’S APPARENT AUTHORITY TO BIND INSURER 
BY WAIVERS OF BREACH OF RECORD WARRANTY AND CON- 
CURRENT INSURANCE CLAUSES. 

‘Evidence held sufficient prima facie, in absence of proof to contrary, to show 
that it was within apparent scope of adjuster’s authority as insurer’s representa- 
tive to bind insurer by waivers of insured’s breach of record warranty and con- 
current insurance clauses and adjuster’s agreement to pay losses claimed by 
insured. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


8. INSURANCE—NONWAIVER AGREEMENT HELD NOT TO PRE- 
CLUDE SUBSEQUENT AGREEMENT TO PAY LOSSES IN CONSID- 
ERATION OF FURTHER EFFORTS TO FURNISH ADDITIONAL 
PROOF. 

Execution of nonwaiver agreement by insured’s manager as its representative 
did not preclude him and insurance adjuster from making subsequent agrcement 
for payment of losses in consideration - further efforts to furnish additional 
proof of loss. 

(For other cases, see Insurance, Dec. ’ Dig. § 396[6].) 


9, INSURANCE AGREEMENT TO PAY LOSSES IN CONSIDERATION 
OF EFFORTS TO FURNISH ADDITIONAL PROOF BOUND PARTIES 
TO PERFORM NO SERVICES NOT ALREADY REQUIRED BY FIRE 
POLICY. 

Agreement by adjuster that insurer would pay losses in consideration of further 
efforts by insurer’s manager to furnish additional proof thereof did not bind 
insurer or insured to perform any service they were not already bound to perform 
by terms of policy, which expressly stipulated that insured woild furnish proof 
of loss, and implied that insurer would investigate losses. 

(For other cases, see Insurance, Dec. Dig. § 396[6].) 


10. INSURANCE—EXPENDITURE OF VALUABLE TIME BY INSURED’S 
MANAGER TO MAKE FURTHER PROOF IN RELIANCE ON 
ADJUSTER’S PROMISE TO PAY LOSSES CONSTITUTED “ESTOP- 
PEL,” SUPPLYING ABSENCE OF VALUABLE CONSIDERATION. 
Expenditure of valuable time by insured’s manager to get up further proofs 

of loss, in reliance on adjuster’s promise to pay losses, constituted estoppel, which 

supplied absence of valuable consideration for promise to pay and agreement 
involved therein to waive insured’s breach of record warranty and concurrent 
insurance clauses. 

(For other cases, see Insurance Dec. Dig. § 396[6].) 


11. INSURANCE—STATUTES REQUIRING INDORSEMENT OF AGENT’S 
WAIVER OF CONDITIONS ON POLICY HELD INAPPLICABLE TO 
WAIVER OF ADJUSTER’S BREACH OF RECORD WARRANTY AND 
ee INSURANCE CLAUSES (REV. ST. 1925, ARTS. 4886, 

39) 
Provision of Rev. St. 1925, arts. 4886, 4889, that no agent of insurance company 
may waive any condition of policy, unless waiver is indorsed thereon, held not to 


preclude insured from setting up adjuster’s waiver of breach of record warranty 
and concurrent insurance clauses of fire policy. 


(For other cases, see Insurance, Dec. Dig. § 385.) 
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16. INSURANCE—WHETHER CONCURRENT INSURANCE CLAUSE 
WAS INCLUDED IN FIRE POLICY BY MUTUAL MISTAKE HELD 
IMMATERIAL, IN VIEW OF INSURER’S WAIVER OF BREACH 
THEREOF. 

Whether rider containing stipulation fixing maximum amount of concurrent 
insurance was included in fire policy by mutual mistake held immaterial, in view 
of insurer’s waiver of insured’s breach thereof through adjuster as insurer’s 
agent. 

(For other cases, see Insurance, Dec. Dig. §372.) 

Appeal from District Court, Tarrant County; Jas. E. Mercer, Judge. 

Action by the Fort Worth Grain & Elevator Company against the Occidental 
Fire Insurance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Read, Lowrance & Bates, of Dallas, for appellant. 


Capps, Cantey, Hanger & Short, and J. W. Stitt, all of Fort Worth, for appel- 
lee. 


DuNKLIN, J. The Occidental Fire Insurance Company issued to the Fort 
Worth Grain & Elevator Company, a partnership firm composed of J. R. Stitt, 
F. W. Payne, and Mrs. E. E. Payne, a fire insurance policy covering a stock of 
grain and feed stuff and movable machinery used in the preparation of the feed 
stuff for market, and covering also office furniture, fixtures, and supplies used in 
the conduct of the business then operated by the firm as manufacturers of, and 
dealers in, such commodities. The maximum amount of insurance upon the stock 
of merchandise was $2,000, and $500 was the maximum insurance on.the machinery 
and office fixtures and furniture. The policy bore date of August 29, 1914, and 
the insurance was for one year beginning on that date and ending August 29, 1915. 
On October 27, 1914, the property so insured was destroyed by fire, and this suit 
was instituted by the insured to recover on that policy. From a judgment in favor 
of plaintiffs for the full amount of insurance, with interest thereon to the date of 
trial, the defendant has prosecuted this appeal. 

After plaintiffs had introduced their evidence in chief and rested, the defendant 
filed a demurrer to the evidence, upon the ground that it was insufficient to warrant 
a recovery upon the cause of action alleged. In that connection the defendant 
moved for an instructed verdict in plaintiffs’ favor for the amount of the premiums 
which they had paid for the policy, and with interest thereon, which the defendant 
had in its pleadings tendered to the plaintiffs, with a motion for a further instruc- 
tion to.the jury to return a verdict in favor of the defendant as against plaintiffs’ 
suit to recover on the policy. The court overruled that motion, and instructed a 
verdict in favor of plaintiffs, and the judgment rendered was upon a:verdict returned 
in obedience to that instruction. 

[1] The effect of the demurrer to the evidence was to admit the truth of every 
fact which the evidence reasonably tended to prove. 

[2] One of the defenses urged was the failure of the plaintiffs to comply with 
what is termed in the policy as the record warranty clause, which required the 
insured to make out an itemized inventory of stock on hand within certain periods 
of time, and to keep such inventories, together with all of the books, in a fireproof 
safe while the house was not actually open for business; and in connection with 
those requirements the policy contained a clause that the same were material to 
the risk and to the insurance as well as any loss or damage happening to the prop- 
erty described in the policy. The proof showed that the insured failed to comply 
with those requirements of the policy, and such failure would operate to defeat a 
recovery, unless the same was waived by the company; and that issue will be here- 
inafter discussed. 

At the time the policy was issued the insured then held other insurance policies 
in the aggregate of $11,000, of which amount $5,500 was upon their stock of mer- 
chandise, and $5,500 was upon the machinery, furniture, and fixtures. After the 
issuance of the policy in controversy, the insured then held. insurance in the follow- 
ing aggregate sums: $7,500 on the stock, and $6,000 on the machinery, furniture, 
and fixtures. The policy contained what is termed a “rider,” pasted on the face 
of the instrument, and made a part of it, reading as follows: 


“$10,000.00 total concurrent insurance permitted, including this policy, to be 
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sealer! as follows: $7,000.00 on the stock; $3,000.00 machinery, furniture and 
xtures.” 

The excess of concurrent insurance carried by plaintiff over and above the 
maximum fixed by the rider was urged by defendant as another special defense 
to the suit; and whether or not that defense was waived is also to be determined. 

The policy contained these provisions: 

“This policy is made and accepted subject to the stipulations printed on the 
back thereof, together with such other provisions, agreements or conditions as may 
be indorsed hereon or added hereto, and no officer, agent or other representative 
of this company shall have power to waive any provision or condition of this 
policy except such as by the terms of this policy may be the subject of agreement 
indorsed hereon or added hereto, and as to such provisions and conditions no 
officer, agent or representative shall have such power or be deemed or held to 
have waived such provisions or conditions unless such waiver, if any, shall be 
written upon or attached hereto, nor shall any privilege or permission affecting the 
insurance under this policy exist or be claimed by the insured unless so written or 
attached. * * * 


“In any matter relating to this insurance no person, unless duly authorized in 
writing, shall be deemed the agent of this company. * * * 

“The insured, as often as required, shall exhibit to arly person designated by 
this company all that remains of any property herein described, and submit to 
examinations under oath by any person named by this company, and subscribe the 
same; and, as often as required, shall produce for examinations under oath by 
any person named by this company, and subscribe the same; and, as often as 
required, shall produce for examination all books of account, bills, invoices, and 
other vouchers, or certified copies thereof, if originals be lost, at such reasonable 
place as may be designated by this company or its representative, and shall permit 
extracts and copies thereof to be made. 

‘This company shall not be held to have waived any provision or condition 
of this policy or any forfeiture thereof by any requirement, act, or proceeding on 
its part relating to the appraisal or to any examination herein provided for.” 

No such instrument in writing as referred to in those provisions was written 
in, er attached to, the policy. 

Another provision in the policy reads as follows: 

“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insur- 
ance or the subject thereof.” 

Those provisions of the policy were invoked by defendant in support of the 
special defenses noted above; and whether or not such defenses were overcome 
by facts alleged by plaintiffs in reply thereto, and established by proof, hereinafter 
noted, will be hereinafter determined. 

(3] Plaintiffs relied upon a plea of waiver and estoppel on the part of defend- 
ant to urge both of those special defenses. We shall not attempt to set out in 
full the proof introduced to support the plea, as so to do would unduly extend 
this opinion. We deem it sufficient to say that the evidence established, prima 
facie, the following facts: J. R. Stitt was the manager of plaintiffs’ business, and 
after the fire Mr. J. D. Buckalew was employed by the defendant as its agent to 
“adjust” the losses sustained by the plaintiffs as a result of the fire. About three 
days after the fire Buckalew called upon Stitt, and requested him to execute what 
is termed a non-waiver agreement, reading as follows: 

“It is hereby mutually understood and agreed by and between Fort Worth 
Grain & Elevator Company, by J. R. Stitt, of the first part and the Fire Insurance 
Company of Philadelphia and other companies signing this agreement, parties of 
the second part, that any action taken by the said parties of the second part in 
investigating the cause of the fire or investigating and ascertaining the amount 
of loss and damage to the property of the parties of the first part caused by fire 
alleged to have occurred on October 27, 1914, shall not waive or invalidate any 
of the conditions of the policies of the parties of the second part, held by the 


parties of the first part, and shall not waive or invalidate any rights whatever of 
either of the parties to this agreement.” 


“The intent of this agreement is to preserve the rights of al. parties hereto 
and provide for an investigation of the fire and the determination of the amount 
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of the loss or damage, without regard to the liability of the parties of the second 
part. 

“Signed in duplicate this 31st day of October, 1914. Fort Worth Grain & 
Elevator Company, by J. R. Stitt, Manager. Williamsburg City Fire Ins. Co., by 
J. D. Buckalew, Adjuster. Occidental Fire Ins. Co., by J. D. Buckalew, Adjuster. 
Alliance Insurance Co., by J. D. Buckalew, Adjuster. Germania Fire Ins. Co., by 
J. D. Buckalew, Adjuster. The Home Insurance Company, by J. D. Buckalew, 
Adjuster. German Alliance Company, by J. D. Buckalew, Adjuster.” 

Appellant is a foreign corporation, and the firm of Vera-Reynolds & Co. were 
its local agents who issued the policy. Before signing the nonwaiver agreement, 
Stitt went to Mr. Vera, of that firm, and asked him for advice as to whether or 
not he (Stitt) should execute it. To that request Mr. Vera replied: 

“Well, this nonwaiver is a matter of just holding things in abeyance until 
they could ascertain the cause of the fire. As far as we know, that fire caught 
from a spark from an engine; as far as you are concerned, it will not affect your 
settlement; your policy will be paid.” 

Mr. Vera further advised that the thing to do was to sign the nonwaiver, as 
Mr. Buckalew had requested. Stitt then executed the agreement. After signing 
the agreement, he submitted to five or six oral examinations by Mr. Buckalew, 
under oath, with respect to the losses plaintiffs had sustained by the fire, involv- 
ing a showing of the amount and different kinds of property destroyed, the amount 
of salvage therefrom, and the amount realized from the sale of salvage which 
Buckalew had agreed might be disposed of by sale. After several examinations 
had occurred, Buckalew requested still another examination, in order to fully 
ascertain the amount of the losses. 

The fire which destroyed the building originated in an ice cream cone factory, 
which was adjacent thereto, and owned by a Mr. Wood. Mr. Wood informed 
Stitt that Buckalew had stated that the insured would not be paid anything on 
the policy except at the end of a lawsuit. When Stitt met Mr. Buckalew, he 
informed him of that report, whereupon Buckalew denied that he had ever told 
Mr. Wood anything of the kind, and that the company would pay the insured 
according to the losses sustained, and that the purpose of Buckalew’s efforts was 
to ascertain the value of the property that had been destroyed. Thereupon Stitt, 
acting for the plaintiffs, told Buckalew that, if that was true, he would give him 
all the information that he could, and all the time that was necessary to procure 
the information. Following some further discussion, Buckalew requested Stitt 
to procure catalogues listing new machinery, and also requested Stitt to get up a 
tabulated statement of the salvage. Relying upon Buckalew’s promise for the 
payment of the losses, Stitt procured and furnished to Buckalew the information 
so requested, consisting of catalogues showing the price of new machinery and 
tabulated statements showing the amount of salvage that was hauled away after 
the fire. In order to get that information, he made several trips to different parts 
of the city to find the catalogues and two trips to the town of Arlington in order 
to procure from the man who bought the salvage and hauled it away a tabulated 
statement of the amount thereof. It required several days’ time on the part of 
Stitt to gather this information. The insured were then conducting their business 
in temporary quarters to which they had moved after the fire, and the time so 
lost by Stitt as manager of the business was valuable to the plaintiffs. After furn- 
ishing the catalogues, Stitt submitted to another examination by Buckalew relative 
to the machinery lost in the fire. That was during January, 1915. The cash market 
value of the stock on hand destroyed by the fire was $8,176.14. The cash market 
value of the office furniture and fixtures was $638.14; and the cash market value 
of the machinery so destroyed, including the cost of installing, was $6,057.11. 
During the month of November, 1914, Stitt mailed to the company proof of the 
losses sustained by the fire, such proof consisting of an itemized statement of the 
machinery, stock, and furniture that was burned, and there is no showing in the 
record that the company made any objection to the sufficiency of the proof so 
submitted. 

The insured did not take an inventory of the property covered by the insur- 
ance policy in the manner and at the time required by the terms of the policy, nor 
was there a complete set of books showing all purchases and sales, but a record 
was kept in the form of tickets showing the amount of purchases and sales and 
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some books, and from those books and other memoranda kept, which were taken 

’ from the safe after the fire, Stitt was able to make out a correct list of the prop- 
erty destroyed. Immediately after Buckalew undertook to adjust the losses, and 
several times during the taking of proof, he was fully informed of the failure of 
the insured to keep the inventories referred to, in accordance with the require- 
ments of the policy, and, notwithstanding that information, Buckalew continued 
his efforts to determine the amount of the losses. Buckalew took a regular form 
of a fire insurance policy, and discussed with Stitt the different clauses contained 
therein, and Stitt informed him, not only of his failure to comply with the record 
warranty clause, but also of the fact that the amount of concurrent insurance car- 
ried was in excess of the maximum stipulated in the policy. After the issuance of 
the policy and before the fire, Vera, of the Vera-Reynolds Company, local agents of 
the insurer, was also informed of the extent of the concurrent insurance carried by 
the insured, and made no objection thereto. On the contrary, he solicited from 
Stitt an opportunity to carry all of such additional concurrent insurance. Before - 
the issuance of the policy, Stitt left with Vera the form of policy he desired, which 
did not contain the concurrent insurance clause in the policy in question. When the 
policy was drawn up, that clause was inserted in the form of the rider attached 
thereto without Stitt’s knowledge or consent, and he did not discover the presence 
of the rider until after the fire. Although Stitt did not specifically so testify, his 
testimony, reasonably construed, indicates that he would not have accepted the policy 
with the rider had he known of its presence at the time he received it and placed it 
in his desk without reading it. 

There was no other evidence tending to support the allegation in plaintiff’s plead- 
ing that the inclusion of the rider in the policy resulted from mutual mistake, acci- 
dent, or fraud on the part of the insurer. 

[4] The proof shown above that, when Buckalew induced Stitt to incur the loss 
of time from his business in order to get up further proof of the value of the ma- 
chinery destroyed, by promising that the defendant company would pay the losses 
sustained, this distinguishes this case from the companion cases growing out of the 
same fire, to wit, Germania Fire Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex. 
Com. App.) 274 S. W. 123, and German Alliance Ins. Co. v. Fort Worth Grain & 
Elevator Co. (Tex. Com. App.) 269 S. W. 430, and Home Ins. Co. v. Fort Worth 
Grain & Elevator Co. (Tex. Com. App.) 269 S. W. 432, in each of which cases it 
was held that the insurance company could not be held to have waived the breach 
of the record warranty clause, in the absence of proof that Buckalew knew of those 
breaches at the time he agreed in behalf of the company to pay the insured the 
losses sustained. The stipulation in the rider fixing the maximum of concurrent 
insurance was merely contractual, giving the insurer the privilege of avoiding the 
policy for a breach of that agreement. It was not a condition precedent, upon the 
performance of which the validity of the policy in its inception depended. Reliance 
Ins. Co. v. Dalton (Tex. Civ. App.) 178 S. W. 966; Ins. Co. v. Levy & Rosen (Tex. 
Com. App.) 222 S. W. 216. 

[5] The cases cited by appellant to support its contention to the contrary, such 
as Fed. Life Ins. Co..v. Wright (Tex. Civ. App.) 230 S. W. 795; Scottish Union 
Ins. Co. v. Weeks Drug Co., 55 Tex. Civ. App. 263, 118 S. W. 1086, and others, are 
clearly distinguishable from the present case, in that the provisions there construed 
are altogether different from the provisions of the policy in question. Appellant 
was a foreign corporation, and it does not appear from the record that it had any 
representative, other than Buckalew, in the state to negotiate with the insured with 
respect to the claim for the losses sustained in consequence of the fire. The proof 
showed that Buckalew was appointed by the insurer as its “adjuster.” In 1 Words 
and Phrases, Second Series, p. 115, the following definition is given: 

“To ‘adjust’ an unliquidated claim is to determine what is due; to settle; to 
ascertain; or, according to Webster, ‘to settle or bring to a satisfactory state so 
that parties are agreed in the result.’ ” 

Several authorities are cited to support that definition. To the same effect is 
1 Corpus Juris, p. 1237, and 1 Bouvier’s Law Dictionary, p. 137. 

In Roberts v. Ins. Co., 94 Mo. App. 142, 72 S. W. 144, the following was said: 


“The adjuster of the fire insurance company, as to the settlement of losses, is 
the representative of the company; and his acts, within the scope of his authority, 
are the acts of the company. McCollum v. Ins. Co., 67 Mo. App. loc. cit. 69, 75.” 
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However, other authorities are to the effect that ordinarily the authority of an 
insurance adjuster does not extend further than to ascertain the amount of losses, 
and that he does not have the authority to waive a forfeiture of the policy for breach 
of warranty, in the absence of express authority to the contrary. 

In 26 Corpus Juris, p. 290, the following is said: 

“The apparent scope of the authority of an insurance adjuster does not extend 
beyond settling the loss after it has occurred. While he may therefore waive any 
provisions of the policy respecting the form or time of proof of loss, he has not 
as a matter of law power or apparent authority to waive a condition not connected 
with the business he is employed to accomplish, or to waive a forfeiture for breach 
of warranty or condition subsequent and reinstate a policy. If he has such a power 
it must rest on an express authorization and must be proved if relied upon. How- 
ever, the rule that an implied waiver or estoppel arises where the insurer, with 
knowledge of the facts giving rise to the forfeiture, compels insured to furnish 
proof of loss at his labor or expense, or otherwise proceeds to adjust the loss, is 
applicable where these acts are done by an adjuster acting within the scope of his 
authority, but not where the acts of the adjuster are not within the scope of his 
actual or apparent authority. Insured does not deprive himself of the right to 
rely on such acts of the adjuster as constituting a waiver of a forfeiture by signing 
an agreement with the adjuster that nothing the adjuster may do, say, or write 
shall in any way be construed as waiving any of the rights or defenses of the in- 
surer, or any conditions or requirements of the policy as to proofs of loss or other- 
wise. The adjuster cannot by his own stipulation deprive himself of the power to 
waive a forfeiture, nor can he deprive himself of the power to waive his own 
stipulation for nonwaiver. The adjuster must be presumed to have power to waive 
a forfeiture, or, more precisely, to do the acts which constitute an implied waiver or 
estoppel; but this presumption does not attach where there is no evidence that the 
particular claim has been placed in his hands for adjustment. Where the insurer 
refers the insured to an adjuster as the proper person with whom to negotiate, he 
has power to waive condition of the policy.” 

In Bond v. Nat. Ins. Co., 77 W. Va. 736, 88 S. E. 389, by the Supreme Court 
of Appeals of West Virginia, the following was said: 

“The instruction proceeds on the theory that because Horkheimer was the in- 
surance company’s adjuster, that as such he had the authority not only to make 
proof of loss, * * * but also to make an agreement binding the company to pay. 
This is an erroneous notion of the authority and duties of an adjuster for an insur- 
ance company. The word ‘adjuster,’ as applied to insurance companies, has a well- 
understood meaning.” 

To the same effect is Colby v. Ins. Co., 37 W. Va. 789, 17 S. E. 303; Ins. Co. v. 
Griffin (Tex. Civ. App.) 202 S. W. 1014. 

[6] Notwithstanding the more restricted interpretation of the term “adjuster,” 
ind'cated by the authorities last cited, it does not follow that one employed as an 
adjuster may not also be vested with authority to bind the insurance company by a 
waiver of a breach by the insured of some warranty on his part relative to his 
policy of insurance, to the same extent as any other representative of the company. 
And, in the absence of any proof to the contrary, we believe that the facts and 
circumstances related above, prima facie, were sufficient to show that it was in the 
apparent scope of the authority of Buckalew as a representative of the company to 
bind the company to waivers pleaded by the appellee, and to Buckalew’s agreement 
to pay the losses claimed by the plaintiff. Home Insurance Co. v. Moriarty (Tex. 
Civ. App.) 37 S. W. 628 (writ of error refused) ; German-American Ins. Co. v. 
Evants, 25 Tex. Civ. App. 300, 61 S. W. 536 (writ of error refused); Couch & 
Gilliland v. Fire Ins. Co., 32 Tex. Civ. App. 44, 73 S. W. 1077. 

[7-9] Proof of authority of Buckalew to waive the special defenses pleaded did 
not violate the parol evidence rule, notwithstanding the stipulation in the policy that 
“in any matter relating to this insurance no person, unless duly authorized in writing 
shall be deemed the agent of this company,” since the matter of waiver occurred 
subsequently to the execution and delivery of the policy. And the execution of the 
nonwaiver agreement by Stitt as a representative of the company did not preclude 
him and Buckalew' from making a subsequent agreement contrary thereto, by the 
terms of which Buckalew agreed for the company to pay the losses in consideration 
of the further efforts on the part of Stitt to furnish additional proof of the losses 
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after he had indicated his intention to make no further efforts along that line. It 
is to be noted in this connection that that agreement did not bind the company or 
the insured to perform any service additional to what they were already bound to 
perform by the terms of the policy; it being implied by those terms that the insurer 
would investigate such losses, and expressly stipulated that the insured would furnish 
proof of same. Morrison v. Ins. Co., 69 Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 
63; AEtna Ins. Co. v. Eastman, 164 N. C. 79, 80 S. E. 255; Fire Ass’n v. Masterson 
(Tex. Civ. App.) 83 S. W. 49; Ins. Co. v. Eastman (Tex. Civ. App.) 236 S. W. 
763; MacKey v. Home Ins. Co. (Mo. App.) 284 S. W. 161; A®tna Ins. Co. v. 
Fallow, 110 Tenn. 720, 77 S. W. 937; 3 Williston on Contracts, § 1293. 

[10] Appellant insists that the waivers pleaded by appellee could have no bind- 
ing effect because not supported by a valuable consideration. We overrule this con- 
tention, since the expenditure by Stitt of valuable time which was lost from his 
business, in reliance upon Buckalew’s promise to pay the losses, constituted an 
estoppel which took the place of, and supplied the absence of, a valuable considera- 
tion passing to appellant for the promise to ‘pay, and which promise involved also 
an agreement to waive the matters specially pleaded by the appellant to avoid the 
payment of the policy. 26 Corpus Juris, p. 334, and numerous authorities there cited. 
1 Williston on Contracts, § 139; Id., §§ 679 and 691. 

[11] Stamped on the back of the policy were the words “Texas Standard Fire 
Policy.” Appellant contends that that indorsement shows that the policy was in 
the form provided by the state insurance commission, as required by articles 4886 
and 4889, Rev. Statutes of 1925, and that therefore no agent of the company had 
the power to waive any condition of the policy, unless such waiver is indorsed 
thereon. No proof was offered to show that the form used was the one so pre- 
scribed. However, even though the presumption be indulged that such was true, we 
do not believe that those statutory provisions would preclude the insured from in- 
voking the doctrine of waiver relied on in this case, since those statutes cannot 
reasonably be construed as having that effect. St. Paul Fire Ins. Co. v. Kitchen 
(Tex. Civ. App.) 256 S. W. 940, same case by Commission of Appeals, 271 S. W. 
893. 

{12, 13] By supplemental petition filed February 4, 1921, plaintiffs sought to 
avoid the stipulations contained in the rider fixing a maximum amount of concurrent 
insurance, on allegations that the same was inserted in the policy by mutual mistake 
of the parties or by accident or by fraud of defendant. Thereafter defendant pre- 
sented a plea of limitation of four years to plaintiffs’ suit, upon the theory that, 
as so amended, the suit was for a reformation of the policy and for enforcement 
of it as reformed, which was a new cause of action filed more than four years 
after its accrual. In the first place, there is an absence of proof in the record that 
plaintiffs’ allegations of mistake, accident, and fraud were made for the first time 
in that supplemental petition. In the second place, that plea was merely by way of 
avoidance of the defense based on a breach by plaintiffs of the terms of the rider; 
and therefore the statute of limitation was not applicable thereto. 

[14-16] Plaintiffs’ cause of action was based on defendant’s contract to pay 
the losses occasioned by the fire. The statutes of limitation are applicable to the 
cause of action and not to facts alleged merely to avoid some defense thereto, and 
which are.not necessary to make out a prima facie case for plaintiffs. Rutherford 
v. Carr, 99 Tex. 101, 87 S. W. 815; Stafford v. Stafford, 96 Tex. 106, 70 S. W. 75; 
Germania Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex. Civ. App.) 271 S. W. 
256, and authorities there cited. While the case last cited was reversed by the Su- 
preme Court (274 S. W. 123), the holding of the Court of Appeals on this point 
was not disturbed. Furthermore, we believe that, in the absence of proof to the 
contrary, the evidence noted above was sufficient to support plaintiffs’ plea that the 
inclusion of the rider in the policy was the result of a mutual mistake of the parties. 
Automobile Ins. Co. v. Buie (Tex. Civ. App.) 252 S. W. 295. However, this con- 
clusion is unnecessary to an affirmance of the judgment, in view of our further con- 
clusion that any defense based on a breach of that condition was waived by appellant, 
acting through Buckalew as its agent, as above noted. 

For the reasons indicated, all assignments of error are overruled, and the judg- 
ment is affirmed. ' 
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ST. PAUL FIRE & MARINE INS. CO. et al. v. LIPSITZ et al. (No. 496.) 
Court of Civil Appeals of Texas. Waco. May 5, 1927. 
Rehearing Denied June 2, 1927. 
295 Southwestern Reporter 343. 

1. INSURANCE—DISTRIBUTION AVERAGE CLAUSE HELD INAPPLIC- 
ABLE TO INFLAMMABLE BUILDINGS, ADJOINING OR SO CLOSE 
AS TO EXPOSE EACH TO DANGER OF FIRE IN OTHER; “FIRE 
DIVISION.” 

Clause in fire policies, that amount should attach on each building or “fire di- 
vision” thereof in proportion of value thereon to aggregate value of subject insured, 
held inapplicable to inflammable buildings, adjoining or in such close proximity as 
to expose each to danger of destruction by fire originating in other; “fire division” 
describing one or more fireproof compartments in same building. 

(For other cases, see Insurance, Dec. Dig. § 501.) 


2. INSURANCE—“ADJOINING” BUILDINGS DECLARED ONE FIRE RISK 
HELD TO INCLUDE BUILDINGS CONNECTED BY WOODEN FENCE 
one SO CLOSE AS TO EXPOSE ALL TO DANGER OF FIRE IN ANY 


“Adjoining” which means in literal sense contiguous or touching in whole or 
part, held to mean, as used in fire policy declaring all adjoining buildings one fire 
risk, not within distribution average clause, buildings connected with each other and 
merchandise stored outside by wooden fence and in such close proximity as to ex- 
pose all to danger of destruction from fire originating in any one. 

(For other cases, see Insurance, Dec. Dig. § 501.) 


Appeal from District Court, Limestone County; W. T. Jackson, Judge. 

Actions, consolidated for trial, by Louis Lipsitz and another, partners trading 
in the name of the Groesbeck Lumber Company, against the St. Paul Fire & Marine 
Insurance Company and against the: Republic Insurance Company, respectively. 
Judgments for plaintiffs, and defendants appeal. Affirmed. 

Senter & Strong, of Dallas, for appellants. 


J. L. Goggans and B. O. Baker, both of Dallas, and Mr. and Mrs. C. S. Bradley, 
of Groesbeck, for appellees. 


GaLLaAcHER, C. J. Appellees Louis Lipsitz and Mrs. Fannie Harris, a 
widow, partners trading in the name of the Groesbeck Lumber Company, instituted 
in the district court of Limestone county a suit against appellant St. Paul Fire & 
Marine Insurance Company to recover on a $2,500 fire insurance policy. They at 
the same time instituted in said court another suit against the Republic Insurance 
Company to recover on a $5,000 fire insurance policy. Said suits were by agree- 
ment of all the parties consolidated and tried together. The property insured is 
described in each of the policies sued on as follows: 

“On office building, warehouse, stables, platforms, sheds, and fences; and on 
lumber, lath, shingles, pickets, posts, timbers, sash, doors, blinds, mouldings, window 
glass, nails, mixed and dry paints, lime, hair, cement, coal, wire, plaster, building 
paper, and such other merchandise as is usually kept for sale in retail lumber yards; 
* * * on tools, implements, utensils, scales, harness, feed, and vehicles;* * * on 
horses and mules; * * * on office furniture and fixtures, stationery, office supplies, 
and safe; all only while contained in assured’s buildings and yard, or in cars in as- 
sured’s yard, or within 100 feet thereof.” 

Each policy so sued on contained, among other stipulations, the following: 


“Distribution Average Clause. 

“Tt is understood and agreed that the amount insured by this policy shall attach 
in, or on, each building, or fire division thereof, in such proportion of the amount 
insured that the value in, or on, each building, or fire division thereof, bears to the 
aggregate value of the subject insured. 

“Note—In cases of loss all buildings adjoining and communicating through 
parapetted walls provided with nonstandard cut-offs at any or all communicating 
openings, or with wall to roof only, where the construction is of adobe, brick, stone, 
concrete, concrete blocks, or hollow tile, shall be considered one fire tisk, and not 
subject to the terms and conditions of the distribution average clause.” 

There is no dispute about the facts. The only issue involved is whether the 
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provisions of said clause above quoted should be applied in determining the amount 
of appellees’ recovery. 

Appellees’ lumber yard. was rectangular in shape. It was 100 feet wide and 150 
feet long. It was bounded on the west or front end by a street, on the south side 
by a street, on the east end by the railroad right of way, and on the north side by 
property belonging to other parties. There was situated on the north side of said 
lot a wooden frame building covered on sides and roof with corrugated iron. This 
building extended the entire length of the lot from west to east. It was 20 feet 
wide at the base and had a hood 8 feet wide extending toward the south. A small 
part of this building at each end was inclosed so as to form separate rooms with 
walls both to the south and east and south and west, respectively. The remainder 
or central part of this building was open toward the south and used as a lumber 
shed. South of said building was a vacant strip 15 feet wide, extending the entire 
length of the lot and used as a driveway. Immediately south of this driveway was 
a space approximately 22 feet wide, extending the entire length of the lot. The 
west end of this space was occupied by an office building and storeroom extending 
eastward approximately 30 feet. The east end was occupied by piles of fence pickets 
and house blocks stored in the open. The center part was vacant. Immediately 
south of this space there was another driveway extending entirely through the yard 
from west to east. At the southeast corner of the remaining space was situated 
another frame building with sides and roof covered with corrugated iron. It was 
40 feet long and 20 feet wide, with a hood 8 feet wide extending northward. The 
center of this south space was occupied by heavy lumber piled in the open and the 
west end of the same by stacks of shingles also in the open. There was at the time 
of the fire merchandise in the storeroom attached to the office building and in each 
of said other buildings, and also in the open as above stated. To recapitulate, the 
two driveways divided the yard into three separate sections, one on the north, one 
in the middle, and one on the south, varying in width from 22 to 28 feet. A wooden 
picket fence located on the outside lines of the lot inclosed the same except where 
the buildings were situated, and said fence was joined to each building on each side 
thereof. Said driveways were provided with wooden gates at each end. These gates 
were hung on rollers running on an iron track extending across the driveway and 
to the side thereof far enough to allow an opening sufficient for the free passage of 
vehicles. Said track was .attached to an overhead wooden construction extending 
across such opening. All said gates were kept closed at night. The fire which in- 
flicted the damage complained of occurred at night. It originated on premises north 
of appellees’ yard and was communicated therefrom to the building on the north 
section of said yard. It consumed said entire building and the merchandise stored 
therein, part of the fence immediately adjacent thereto and inflicted a small amount 
of damage on the lumber piled in the open at the middle of the south section. Al- 
most the entire loss, however, was sustained by reason of the destruction of the 
building situated on the north section and the merchandise contained therein. If the 
provisions of said clause above quoted are not applicable, under the agreed facts 
appellees are entitled to the respective amounts recovered by them herein, but if 
said clause is applied in determining appellants’ liability, respectively, appellees are 
entitled to materially smaller recoveries. 

The consolidated case was tried to a jury. The court submitted to the jury for 
determination only one issue, as follows: 

“Did the property covered by the policies involved in this consolidated suit, 
constitute only one fire risk within the intent and meaning of such policies? An- 
swer ‘Yes’ or ‘No.’ 

“In answering the foregoing issue, you are instructed that if the entire property 
covered by the policies was of such nature and was so located with respect to the 
several parts of same that an ordinary person, under all the circumstances, would 
reasonably have anticipated that the destruction of any part of such property by 
fire ordinarily would have resulted in the destruction of the whole of said property, 
under usual and ordinary conditions and circumstances, then it would constitute 
‘only one fire risk,’ and you should answer the issue ‘yes’; but if the entire property 
covered by the policies was of such nature and was so located with respect to the 
several parts of same that an ordinary person, under all the circumstances, would 
not reasonably have anticipated that the destruction of any part of such property 
by fire ordinarily would have resulted in the destruction of the whole of said prop- 
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erty, under usual and ordinary conditions and circumstances, then it would not con- 
stitute ‘only one fire risk,’ and you should answer the issue ‘No.’” 

Appellants objected to the charge of the court, the substance of such objections 
being: (a) That said clause was in writing, was plain and unambiguous in its terms, 
and should be construed by the court as a matter of law; (b) that, since the facts 
were undisputed, it was the duty of the court to apply the provisions of said clause 
thereto, and that there was nothing to submit to the jury; (c) that the elements of 
a single fire risk were not correctly stated in said charge. ‘The supposed error in 
the definition of a “single fire risk” was not indicated. The court overruled all said 
objections and submitted the case on said single issue. The jury answered the same 
in the affirmative. The court in pursuance of the verdict of the jury rendered judg- 
ment against appellant St. Paul Fire & Marine Insurance Company in the sum of 
$2,112.54, and against appellant Republic Insurance Company in the sum of, $4,225.08. 
Appellants join in this appeal and present said respective recoveries for review. 

Opinion. 

Counsel for appellants have cited only one case bearing on the issue here in- 
volved, and that is North River Insurance Co. v. Corsicana Warehouse Co. (Tex. 
Com. App.) 288 S. W. 137. Counsel for appellees have cited only two cases bear- 
ing on such issue. The cases so cited are Mountain Timber Co. v. Lumber Insur- 
ance Co., 99 Wash. 243, 169 P. 591, and Northwestern Fuel Co. v. Boston Ins. Co.,; 
131 Minn. 19, 154 N. W. 515. Counsel for both appellants and appellees state that 
they have made diligent search and have been unable to find any other authorities 
bearing on this issue. 

The property covered by the policy in North River Insurance Co. v. Corsicana 
Warehouse Company, supra, was a large warehouse, divided into five separate fire- 
proof compartments. No insurance on contents was involved. The fire occurred 
in one of the end compartments and inflicted material damage thereto. Said fire 
also damaged the partition wall between said end compartment and the one ad- 
joining, but did no other material damage to said inside compartment. The court 
in that case merely applied the provisions of said clause in determining the amount 
of recovery awarded to the insured, and such application was not questioned either 
in the Court of Civil Appeals (281 S. W. 217), or in the Supreme Court (288 S. W. 
$37}. 

The case of Mountain Timber Company v. Lumber Insurance Company, supra, 
involved the construction of a provision similar to the one here under considera- 
tion. The policy in that case covered the entire stock on hand of every descrip- 
tion incidental to a lumber manufacturing plant. The size of the mill site is not 
shown. ‘The clause incorporated in the policy in that case was as follows: 

“Tt is understood and agreed that in event of loss this insurance shall attach 
to the property herein described in the different * * * locations in the exact propor- 
tion that the value of the property in each * * * location shall bear to the value 
of the property in all such * * * locations at the time of the fire.” 

There was a loss by fire. The court in that case construed said clause, as 
applied to the facts therein, as follows: 


“Of the property destroyed by the fire and concededly within the terms of 
the policy the appellant claims a reduction because of the average clause- contained 
in the policy. It was shown that the stock of lumber and other material on 
hand at the time of the fire were stored at some four different places on the mill 
site, and that these were not all destroyed by the fire. The appellant contends 
that each storage place consisted of a different location within the meaning of 
the average clause of the policy, and hence the insurance should be apportioned 
in the ratio that the value of the destroyed part bore to the value of the entire 
quantity. The court found that the material destroyed was all on the mill site, 
and that the mill site was one entire location within the meaning of the policy. 
The evidence showed that a part of the property insured was at a place called 
the cargo dock on the extreme north end of the mill site, a part of it at a place 
called the loading dock at the extreme south end of the site, a part of it on a 
dock immediately next to the mill building, and a part of it in the mill building, 
all being used in one connection. The part saved was on the loading and cargo 
docks, while that in the other places named was destroyed. It seems to us that 
these were but separations incident to the business, which the insured was conduct- 
ing, and since they were all on the mill site, were one location within the meaning 
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of the policy, and no more separate than they would have been had the material 
been placed in a number of separate piles side by side with a passageway between 
them. It is plain from the language of the clause in question that the purpose 
of the parties was not to average the loss where the property in part destroyed 
was in one location. It is equally plain from the nature of an extensive lumber 
manufacturing plant that all of its stock cannot be conveniently kept in one pile. 
The parties therefore must have contemplated individual separations, or separa- 
tions arising from the necessities of the business and used the language with refer- 
ence to distinct and separate sites rather than to separations on a single site. Con- 
tracts of insurance, unless the language is so plain as to otherwise forbid, must 
be construed reasonably, and in accordance with the evident intent of the parties 
to it In our opinion it would not be a reasonable construction or a construc- 
tion according to the intent of the parties to hold from the language here used 
that the parties thereto contemplated that the insured stock should be treated as 
in separate locations merely because it was placed in individual piles on the 
general mill site, yet we must so hold if the appellant’s contention is to be sus- 
tained. Our conclusion is that the trial court ruled correctly upon the question.” 

The case of Northwestern Fuel Co. v. Boston Ins. Co., supra, involved an 
issue of tornado insurance. The property insured was all described as being situated 
‘and contained on premises of the insured at the foot of Hill avenue, at Superior, 
Wis., and known as dock No. 1. The distribution clause involved was substantially 
the same as the one last above quoted, except that the word “premises” was used * 
in each instance instead of the word “location.” The dock on which the property 
so insured was situated consisted of 40 acres of land and was divided into three 
sections. The property located on section 3 was more valuable than the property 
on both sections 1 and 2. The property insured was seriously damaged, but the 
amount of damage on each section, respectively, was not shown. The application 
of said clause was invoked. Such application was denied by the court in the fol- 
lowing language: 

“This clause has no application to the present situation. It can apply only 
when different portions of the insured property have different locations. If the 
policies had covered the superstructures on the company’s docks across the harbor 
at Duluth along with those on its Superior docks, there might then be an argument 
for its application. There is none now.” 


[1] The “distribution” clause inserted in the policies sued on in this case could, 
in no event, have more than a partial application. By its own terms it applies 
only to buildings and their contents. The entire property insured is covered in 
gross, without distinction between buildings and contents, and without distinction 
between merchandise stored in buildings and merchandise stored in the open on 
the yard or in cars in or near the same. Neither is there any distinction between 
the buildings and the stock of merchandise partly in and partly out of the same 
and the fences and live stock also covered by said policies. If all of said property, 
by reason of its situation, was subject to a like fire hazard, and if all the same 
was reasonably subject to destruction by fire originating in or communicated to 
any part of said yard, we can see no reason for such a distribution. We think a 
consideration of said clause as it appears in these policies excludes any construc- 
tion which would make it applicable in this case. The clause proper applies to 
each building or “fire division” thereof. While the term “fire division” is not 
defined either in said policies or in any authority cited by counsel in this case, 
we think it is reasonably apparent that such term is used to describe one or more 
fireproof compartments in the same building, such as were involved in North River 
Insurance Co. v. Corsicana Warehouse Company, supra. This conclusion is ren- 
dered reasonably certain by the note appended to and made a part of said clause. 
Said note deals only with adjoining buildings constructed of one of the several 
fireproof materials enumerated therein and insured together for one gross sum. 
Such buildings are excluded from the operation of the clause notwithstanding the 
walls extend through and above the roof, forming what is called in said note a 
“parapetted” wall, if there is a communicating opening in the dividing wall not 
closed by a standard cut-off, thus exposing each building to damage or destruction 
from a ‘fire originating in the other. Such buildings are also excluded from the 
operation of said clause, notwithstanding they are constructed of such fireproof 
material, if the dividing wall extends only to the roof and not through the same, 
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thereby leaving the roof to act as a fire carrier from one such building to the 
other. By the express terms of said note, all buildings so situated and so con- 
structed. are declared to constitute a single fire risk. Clearly, adjoining buildings 
constructed in whole or in part of inflammable material such as wood and insured 
in a gross sum are not within the purview of said clause, since each is fully exposed 
to danger of destruction from a fire originating in ‘the other. Like reasoning 
necessarily excludes from the operation of said clause wooden or other non-fire- 
proof buildings so insured, though they do not in fact adjoin, if situated in such 
close proximity that each is exposed to such danger. 

[2] It is true, the several buildings situated on appellees’ lumber yard did 
not adjoin each other, in a literal sense. “Adjoining,” when used in a literal 
sense, means contiguous or touching in whole or in part. The connection in which 
such word is used sometimes requires that it be given a broader meaning. The 
Supreme Court of the state of New Hampshire, in the case of Marsh v. Concord 
Mutual Fire Insurance Co., 71 N. H. 253, 51 A. 898, held’on a question of coverage 
that buildings separated by intervening spaces several feet in width were all included 
in the description, “frame mill buildings and all additions thereto adjoining and 
communicating,” when all such buildings were used in connections with each other 
and constituted a necessary part of the plant insured. Said several buildings 
on appellees’ yard were, however, connected with each other and with the several 
piles of merchandise stored in the open at different places on the yard by an effici- 
ent fire carrier in the form of a wooden fence. Besides, it appears that all such 
buildings and such piles of merchandise in the yard were situated in such close 
proximity to each other as to expose all the same to danger of destruction from 
a fire originating in any one of them. There was affirmative evidence that said 
lumber yard was rated as a single risk in the schedules promulgated’ by the state 
fire insurance commission. 

{3] The jury, under a charge defining the term “single fire risk” in substantial 
accord with the views hereinbefore expressed, found that the entire property cov- 
ered by the policies sued on constituted a single fire risk. While appellants objected 
to said charge on the ground that the elements of a single fire risk were not 
correctly stated therein, they did not indicate the supposed error but rested on 
their contention that each building and the contents thereof constituted separate 
risks under the letter of the clause under consideration, regardless of whether the 
entire property covered was directly exposed to danger of destruction from a fire 
originating in any other part of such property. The sufficiency of the evidence 
to support the finding of the jury, under the definition of a single fire risk as 
given in the court’s charge, was not assailed in the trial court, nor is it questioned 
by any assignment of error presented by appellants for our consideration in this 
appeal. 

We conclude that no reversible error is shown, and that the judgments ren- 
dered by the trial court against appellants, respectively, should be affirmed. 


ROYAL INS. CO., Limited, v. POOLE et al. 
Supreme Court of Appeals of Virginia. June 16, 1927. 
138 Southeastern Reporter 487. 


1. INSURANCE—INSURED HELD RESPONSIBLE FOR ANSWERS IN 
APPLICATION SIGNED IN BLANK, THOUGH AGENT FILLED IN 
FALSE ANSWERS TO QUESTIONS MATERIAL TO RISK. 


In view of limitation on powers of agent, insured held responsible for falsity 
of answers in application for fire insurance on farm dwelling house, which they 
signed in blank, though insurer’s agent filled in false answers to questions material 
to the risk. 

(For other cases, see Insurance, Dec. Dig. § 379[6].) 


2. INSURANCE—WHEN INSURED HAS NOTICE OF LIMITATION OF 
AGENT’S AUTHORITY, KNOWLEDGE OF AGENT THAT MATERIAL 
WARRANTIES ARE UNTRUE CANNOT BE IMPUTED TO INSURER. 


Insurer may limit the authority of its agent, filling in answers in application, 
and, when insured has notice of limitation of agent’s authority, then knowledge 
of its agent that material warranties have been breached or are untrue cannot be 
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imputed to insurer, and it will not be deemed to have waived the condition or be 
estopped to declare policy void. 


(For other cases, see Insurance, Dec. Dig. § 379[6].) 


3. INSURANCE—LIMITATION OF INSURER’S AGENT HAVING BEEN 
BROUGHT TO ACTUAL KNOWLEDGE OF INSURED, INSURED IS 
BOUND THEREBY. 

As respects waiver when insurer’s limitations on agent’s authority are brought 
to actual knowledge of the insured, the insured is bound thereby. 
(For other cases, see Insurance, Dec. Dig. § 376[3].) 


4. INSURANCE—INSURER’S AGENT, EXERCISING FUNCTIONS GEN- 
ERALLY WITHOUT AUTHORITY, CANNOT, CONTRARY TO CON- 
TRACT, WAIVE CONDITIONS OR FORFEITURES UNLESS WAIVER 
WAS KNOWN TO INSURER. 

Though insurer’s agent exercises functions which might otherwise entitle him 
to be regarded as a general agent, he cannot, contrary to terms of contract, waive 
conditions or forfeitures, unless it is shown that such waiver was known to insurer. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

Error to Circuit Court, Nottoway County. 

Proceeding by notice of motion by Susie Poole and another against the Royal 
Insurance Company, Limited. Judgment for plaintiffs, and defendant brings error. 
Reversed and rendered. 

Sands, Williams & Lightfoot, of Richmond, and Henry E. Lee, of Crewe, for 
plaintiff in error. 

_H.H. Watson, of Crewe, and Wm. M. Tuck, of South Boston, for defendants 

in error. 

CHICHESTER, J. This is a proceeding by notice of motion instituted by Susie 
Poole and J. W. Poole, hereafter called “insured,” to recover $5,500 with interest 
from October 16, 1924, under a policy of insurance issued to them by the Royal 
Insurance Company, Limited, hereafter called “company.” Of the $5,500 insur- 
ance, $4,000 was on a frame dwelling house situate on a farm of 131 acres in 
Nottoway county, and $1,500 was on household furniture located in the building. 
The policy was of a special form issued by the form department of the company, 
which provided for insurance for five years, with premiums payable annually. 

This form of policy was not held in stock subject to delivery by the local agent 
as fire policies ordinarily are, but was only issued from the home office of the 
company after the local agent had inspected the property and sent in an applica- 
tion, signed by the applicant for insurance, containing numerous and various ques- 
tions to be answered bearing upon the risk involved, in relation to the title to the 
property, condition as to encumbrances, other insurance, past history of the insured 
in reference to previous fires, etc. It was after such an application, signed by 
insured, had been received and passed upon by the company, that the policy, at 
the election of the company, was issued. 

In this application the following questions and answers, among others, appear: 

“Q. Is there any other insurance on the property? If so, give name of com- 
pany and attach copy of written form of policy. 

“A. No. $5,000.00 Pol. on dwelling expires April 15, 1924. 

“Q. Is any of your real estate under mortgage, lien or incumbrance? If so, 
state how, what amount and when due? 

“To which the applicant answered: ‘None.’ 

“Q. Have you any fear that your property is in danger from incendiary, or have 
you freed that have made threats? 

“A rf 


All of which answers were admittedly false. 
The application concludes as follows: 


“The foregoing is my own agreement and statement, and is a correct descrip- 
tion of the property on which indemnity is asked, and I hereby agree that insurance 
shall be predicated on such statement, agreement and description, if this applica- 
tion is approved, and that the foregoing shall be deemed and taken as an agreement 
on my part, running during the entire life of said policy. This company shall 
not be bound by any act done or statement made by or to any agent, or other 
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person, which is not contained in this, my application. This application must be 
filled and signed with ink, not pencil. 

“N. B.—This application in all cases to be signed by the applicant or some 
person duly authorized by him or her. In no case by the agent. 

—, Applicant.” 

The signatures of the assured were duly appended. The policy contained this 
provision, “Special reference is hereby made to assured’s application, which is 
made an agreement and part hereof,” and it also contained the provisions that, 
if the property was mortgaged the entire policy should be void, and that, unless 
otherwise provided by the agreement indorsed on the policy or added to it, it should 
be void if the insured had any other contract of insurance, whether valid or not, 
on property covered in whole or in part by the policy. 

The defendant relied upon the general issue, and set up as its grounds of 
defense that the insurance in question was procured by fraud on the part of the 
plaintiffs; that the application for insurance contained sundry false and misleading 
representations, such as the assertion that there was no mortgage or lien, whereas, 
in fact, there was a deed of trust upon the property for $3,800; that the plaintiff 
stated that there was no other insurance upon the property in question, whereas 
there were two additional policies, one with the Farmers’ Mutual for $2,500, and 
another with the Home Insurance Company of New York for $3,000; that the 
plaintiff had stated that the risk had not been rejected, whereas the risk had within 
a few months previous been refused. 

The insured admitted on the trial that the insured property was mortgaged, 
that there was other insurance not agreed to by the company and not indorsed on 
the policy, and that the answers contained in the questionnaire in respect to these 
matters were not true, but they sought to avoid the effect of the answers given 
by testifying that the application was signed in blank, and that the answers were 
subsequently filled in by the agent of the company R. M. Williams, and that he 
was responsible for the answers as given. There was a direct conflict of evidence 
on this point, but, under the instructions given by the court, one of which submitted 
this question of alleged fraud to the jury, a verdict of $3,225 in favor of the plain- 
tiffs (insured) was returned, and judgment was entered on this verdict. 

There were sundry objections and exceptions to instructions given for the 
insured and exceptions to the action of the court in refusing instructions tendered 
by the company. The usual motion was made to set aside the verdict of the jury 
and enter judgment for the defendant and exception taken to the action of the 
court in refusing the motion. 

[1] There are three assignments of error which we do not consider it neces- 
sary to discuss in order, because exceptions to instructions and the motion to set 
aside the verdict raise the question as to whether, as a matter of law, under the 
facts of this case, assuming that the agent of the company did fill in the answers 
to the questions in the application after the applicants for insurance had signed 
it, and was responsible for their falsity, the policy was valid and binding upon 
the company. 

The trial court took the position that under such circumstances insured were 
— to recover and so instructed the jury, and the jury found for the plain- 
tiffs. 

[2-4] We think, under the circumstances, insured was not entitled to recover. 
An insurance company has a right to limit the authority of its agent, and that, 
when an insured has notice of the limitation of authority of such an agent, then 
the knowledge of its agent that material warranties have been breached or are 
untrue is not to be imputed to the company, and the company will not be deemed 
to have waived the condition or be estopped to declare the policy void; or, to state 
it differently, we think it may fairly be said that the weight of the most recent 
adjudications is to the effect that, not only may an insurer limit the authority of 
an agent, but that, when such limitations are brought to the actual knowledge of 
the insured, then he is bound thereby, and though the agent exercises functions 
which might have otherwise entitled him to be regarded as a general agent, he 
cannot, contrary to the terms of the contract, waive conditions or forfeitures, unless 
it is shown that such waiver was known to the insurer. 

The leading case holding this view is that of New York Life Insurance Co. 
v. Fletcher, 117 U. S. page 519, 6 S. Ct. 837, 29 L. Ed. 934. This case presented 





712 The Insurance Law Journal, Vol. 69 [Oct., 1927 


to the United States Supreme Court the identical questions presented to this court 
in the instant case. It was conceded by counsel for insured that this case is not 
distinguishable from the Fletcher Case, but it was contended that the trend of 
decision in Virginia is against the rule laid down in that case, and North River 
Insurance Co. v. Lewis, 137 Va. 322, 119 S. E. 43, and Va. Fire & Marine Ins. 
Co. v. Richmond Mica Co., 102 Va. 439, 46 S. E. 463, 102 Am. St. Rep. 846, are 
cited as holding a contrary view. We quite agree with counsel that the Fletcher 
Case is not distinguishable from the case we are considering, but we do not agree 
that any Virginia decision has held a contrary view, as will be shown later. 

In the Fletcher Case, the application was for life insurance, was signed by the 
assured, and contained false answers as to the state of the applicant’s health. The 
company defended on this ground. This defense was met by the plaintiff with 
the assertion that, while his intestate signed the application for insurance, he did 
not read it, that he gave the company’s agent the correct answers to the questions 
set out therein, but the agent inserted false answers without his knowledge. The 
application for insurance set out the limitation upon the agent’s authority, just as 
the application in the instant case does, it was made a part of the policy, as here, 
and the policy contained a clause which made it void if the condition of the applic- 
ant’s health was not as stated in the application. Under these circumstances the 
contention was that the plaintiff was not estopped from recovering. 

Mr. Justice Field, speaking for the court, said: 

“It is conceded that the statements and representations contained in the answers, 
as written, of the assured, to the questions propounded to him in his application, 
respecting his past and present health, were material to the risk to be assumed by 
the company, and that the insurance was made upon the faith of them, and upon 
his agreement accompanying them that, if they were false in any respect, the policy 
to be issued upon them should be void. It is sought to meet and overcome the 
force of this conceded fact by proof that he never made the statements and repre- 
sentations to which his name is signed; that he truthfully answered those questions; 
that false answers written by an agent of the company were inserted in place of 
those actually given, and were forwarded with the application to the home office; 
and it is contended that, such proof being made, the plaintiff is not estopped from 
recovering.” 

And then the court proceeds to wipe aside this contention as follows: 

“But on the assumption that the fact as to the answers was as stated, and 
that no further obligation rested upon the assured in connection with the policy, 
it is not easy to perceive how the company can be precluded from setting up their 
falsity, or how any rights upon the policy ever accrued to him. It is, of course, 
not necessary to argue that the agent had no authority from the company to 
falsify the answers, or that the assured could acquire no right by virtue of his 
falsified answers. Both he and the company were deceived by the fraudulent con- 
duct of the agent. The assured was placed in the position of making false repre- 
sentations in order to secure a valuable contract which, upon a truthful report of 
his condition, could not have been obtained. By them the company was imposed 
upon and induced to enter into the contract. In such a case, assuming that both 
parties acted in good faith, justice would require that the contract be canceled and 
the premiums returned. As the present action is not for such a cancellation, the 
only recovery which the plaintiff could properly have upon the facts he asserts, 
taken in connection with the limitation upon the powers of the agent, is for the 
amount of the premiums paid, and to that only would he be entitled by virtue of 
the statute of Missouri. 


“But the case as presented by the record is by no means as favorable to him 
as we have assumed.” (And all that follows is equally true in the instant case.) 
“Tt was his duty to read the application he signed. He knew that upon it the 
policy would be issued, if issued at all. It would introduce great uncertainty in 
all business transactions, if a party making written proposals for a contract, with 
representations to induce its execution, should be allowed to show, after it had 
been obtained, that he did not know the contents of his proposals, and to enforce 
it, notwithstanding their falsity as to matters essential to its obligation and validity. 
Contracts could not be made, or business fairly conducted, if such a rule should 
prevail; and there is no reason why it should be applied merely to contracts of 
insurance. There is nothing in their nature which distinguishes them in this par- 
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ticular from others. But here the right is asserted to prove, not only that the 
assured did not make the statements contained in his answers, but that he never 
read the application, and to recover upon a contract obtained by representations 
admitted to be false, just as though they were true. If he had read even the 
printed lines of his application, he would have seen that it stipulated that the rights 
of the company could in no respect be affected by his verbal statements, or by 
those of its agents, unless the same were reduced to writing and forwarded with 
his application to the home office. The company, like any other principal, could 
limit the authority of its agents, and thus. bind all parties dealing with them with 
knowledge of the limitations. It must be presumed that he read the application, 
and was cognizant of the limitations therein expressed.” 

The case of Ryan v. World Mutual Life Ins. Co., 41 Conn. 168, 19 Am. Rep. 
490, is another case in which the facts are very similar to the facts here, and it 
is quoted from at length in the Fletcher Case. In that case, after observing that 
the courts of the state had construed the powers of an ipsurance agent liberally, 
and held that, in writing the application and explaining interrogatories and the 
meaning of the terms used, he was to be regarded as the agent of the company, 
and, referring to the case of Insurance Company v. Wilkinson, in 13 Wall 222, 20 
L. Ed. 617 (distinguished in the Fletcher Case), the court said: 

“But it cannot be supposed that these defendants intended to clothe this agent 
with authority to perpetrate a fraud upon themselves. That he deliberately intended 
to defraud them is manifest. He well knew that if correct answers were given 
no policy would issue. Prompted by some motive he sought to obtain a policy 
by means of false answers. His duty required him not only to write the answers 
truly as given by the applicant, but also to communicate to his principal any other 
fact material to the risk which might come to his knowledge from any other 
source. His conduct, in this case, was a gross violation of duty, in fraud of his 
principal, and in the interest of the other party. To hold the principal responsible 
for his acts, and assist in the consummation. of the fraud, would be monstrous 
injustice. When an agent is apparently acting for his principal, but is really acting 
for himself, or third persons, and against his principal, there is no agency in 
respect to that transaction, at least as between the agent himself or the person 
for whom he is really acting and the principal. * * * The fraud could not be 
perpetrated by the agent alone. The aid of the plaintiff or the insured, either as 
an accomplice or as an instrument, was essential.. If she was an accomplice, then 
she participated in the fraud, and the case falls within the principle of Lewis v. 
Phoenix Mutual Life Ins. Co., 39 Conn. 100. If she was an instrument, she was 
so because of her own negligence, and that is equally a bar to her right to recover. 
She says that she and her husband signed the application without reading it and 
without its being read to them. That of itself was inexcusable negligence. The 
application contained her agreements and representations in an important contract. 
When she signed it, she was bound to know what she signed. The law requires 
that the insured shall not only, in good faith, answer all the interrogatories cor- 
rectly, but shall use reasonable diligence to see that the answers are correctly writ- 
ten. It is for his interest to do so, and the insurer has a right to presume that he 
= do it. He has it in his power to prevent this species of fraud, and the insurer 
as not.” 

Other pertinent cases are Dimick v. Metropolitan Life Ins. Co. (1903) 69 N. J. 
Law, 384, 55 A. 291, 62 L. R. A. 774; Deming Investment Co. v. Shawnee F. Ins. 
Co. (1905) 16 Okl. 1, 83 P. 918, 4 L. R. A. (N. S.) 607; Chase v. Hamilton Ins. 
Co., 20 N. Y. 52; Maier v. Fidelity Mut. Life Ins. Ass’n (C. C. A.) 78 F. 566; Rin- 
ker v. Arena Life Ins. Co., 214 Pa. 608, 64 A. 82, 112 Am. St. Rep. 773; and note to 
Suravitz v. Prudential Ins. Co. of America, L. R. A. 1915A, -page 273. 

It ‘will thus be seen, that the distinguishing features of the class of cases we 
are dealing with are that the authority of the agent is limited, that the insured has 
notice of this limitation of power (and signing an'‘application for insurance con- 
taining the limitation is regarded as such notice whether applicant reads the notice 
or not), and the insurer has no notice of the falsity of the answers. 

The cases relied on by the insured here (North River Insurance Co. v. Lewis, 
137 Va. 322, 119 S. E. 43, and Va. Fire & Marine Ins. Co. v. Richmond Mica Co., 
supra) do not come within this class, and we do not intend to depart from the 
principles established by them. ‘They deal with cases where the agent has full 
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power to act and to deliver the policy, or with cases where the insured has no actual 
notice of the limitation of the agent’s power, and not with cases where the agent’s 
power is limited by the company, and the limitation of power is brought home to 
the insured by an application for insurance containing the limitation, and which 
the insured must personally sign. In the class of cases relied on, the company is 
affected with notice of all the general agent has knowledge of with respect to the 
policy, and a waiver of conditions or provisions follows. They do not, nor do any 
other Virginia cases to which we have been referred, hold that an agent, whose 
powers are limited and the assured has notice of those limitations, may waive 
conditions in an insurance policy. We have found no expression in any Virginia 
decision which seems to militate in any way against the right of an insurance 
company to protect itself through its application in giving notice to the insured 
of the limited powers of its agent. On the contrary, whenever the Fletcher Case, 
supra, has been referred to by this court it has been with approval and to dis- 
tinguish the case under consideration from the Fletcher Case. In Mutual Fire 
Insurance Co. v. Ward, 95 Va. 231, 28 S. E. 209, Judge Keith said, in referring to 
the case of Insurance Company v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617: 

“It has been supposed in some quarters that the case of the New York Life 
Ins. Co. v. Fletcher, 117 U. S. 519 [6 S. Ct. 837, 29 L. Ed. 934], impaired the 
authority of the case just cited, but this impression proceeds upon a misapprehen- 
sion of the latter case. It cites with approval the doctrine enunciated in Wilkin- 
son’s case, but points out that knowledge of the limitation upon the authority of 
the agent was brought home to the insured because those limitations were stated 
in the application signed by him.” 

And then follows the quotation from the Fletcher Case which appears above. 
ore Home Insurance Co. v. Goode, 95 Va. 751, 30 S. E. 366, Judge Riely 
said: 

“The case at bar is easily distinguishable from Fletcher’s case. There the 
assured had only to read the printed lines of the application signed by him to see 
and learn that ‘it stipulated that the rights of the company could in no respect 
be affected by his verbal statements or by those of its agents, unless the same 
were reduced to writing and forwarded with his application to the, home office,’ 
It was his duty to read the application which he signed, and he was chargeable with 
notice of what it contained.” 

In the Fletcher Case, supra, as indicative of the complete accord between the 
views expressed in that case and the Virginia decisions, the Wilkinson _ Case 
(referred to by Judge Keith in Mutual Fire Ins. Co. v. Ward, supra) is distin- 
guishable from the Fletcher Case thus: 

“The present case is very different from Insurance Co. v. Wilkinson, 13 Wall. 
222, 20 L. Ed. 617, and from Insurance Co. v. Mahone, 21 Wall. 152 [22 L. Ed. 
593]. In neither of these cases was any limitation upon the power of the agent 
brought to the notice of the assured. Reference was made to the interested and 
cfficious zeal of insurance agents to procure contracts, and to the fact that parties 
who were induced to take out policies rarely .knew anything concerning the com- 
pany or its officers, but relied upon the agent who had persuaded them to effect 
insurance, ‘as the full and complete representative of the company in all that is 
said or done in making the contract,’ and the court held that the powers of the 
agent are prima facie coextensive with the business intrusted to his care, and 
would not be narrowed by limitations not communicated to the person with whom 
he dealt. Where such agents, not limited in their authority, undertake to prepare 
applications and take down answers, they will be deemed as acting for the com- 
panies. In such cases it may well be held that the description of the risk, though 
nominally proceeding from the assured, should be regarded as the act of the com- 
pany. Nothing in these views has any bearing upon the present case. Here the 
power of the agent was limited, and notice of such limitation given by being 
embodied in the application, which the assured was required to make and sign, 
and which, as we have stated, he must be presumed to have read. He is there- 
fore bound by its statements.” 


As a further evidence of the harmony of views expressed in the Virginia 
decisions and the principles enunciated in the Fletcher Case, Judge Staples, in 
Southern Mutual Insurance Co. v. Yates, 28 Grat. (69 Va.) 585, quotes from Ryan 
v. World Mutual Life Insurance Co., supra, language, the effect of which is to 
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hold that, where applicants for insurance sign an application without reading it 
or having it read to them, they were bound to know what they had signed. The 
quotation taken from this case with approval of this court is significant because of 
its great similarity of facts to the case under consideration, and because the Con- 
necticut case is also lengthily quoted from in the Fletcher Case. 

The instant case is controlled by these decisions, and we are clear that no 
verdict in favor of the insured could properly have been predicated upon the facts 
disclosed by the record in this case, that the trial court erred in not setting aside 
the verdict found by the jury and in not rendering judgment for the defendant. 

Its judgment must therefore be reversed, and this court will render the judg- 
ment here which, in our opinion, the trial court should have rendered. 

Reversed. 
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ACCIDENT 


NATIONAL LIFE & ACCIDENT INS. CO v. CRUSO. (6 Div. 870.) 
Supreme Court of Alabama. June 18, 1927. 
113 Southern Reporter 396. 

1. INSURANCE—INSURANCE COMPANY, SUED FOR ASSAULT AND 
BATTERY BECAUSE OF AGENT’S INSERTION OF SPOON IN PLAIN- 
TIFF’S THROAT, HELD ENTITLED TO AFFIRMATIVE CHARGE. 

In action against insurance company for assault and battery because of defend- 
ant’s agent thrusting spoon into plaintiff’s swollen throat in course of interview 
affecting claim for sick benefit, defendant was entitled to affirmative charge, in 
absence of any evidence that act complained of was by managing officer of company, 
or by his direction, or with his knowledge, or ratified by defendant. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


2. INSURANCE—COUNT AGAINST INSURER FOR INJURIES FROM 
AGENT’S INSERTION OF SPOON IN INSURED’S THROAT HELD 
TO SHOW RELATIONSHIP IMPOSING DUTY OF CARE. 

In action against insurance company for injuries caused by agent’s thrusting of 
spoon into plaintiff’s swollen throat in course of interview affecting claim for sick 
benefit, count based on doctrine of respondent superior, alleging that defendant was 
in insurance business, and that plaintiff was policy holder, and that defendant’s ser- 
vant or agent, while acting in the scope of his employment, negligently injured 
plaintiff's throat in the manner stated, held not demurrable, as showing no relation- 
ship from which duty of care arose. 

(For other cases, see insurance, Dec. Dig. § 93.) 


4. INSURANCE—IN ACTION AGAINST INSURANCE COMPANY FOR 
INJURIES FROM AGENT’S EXAMINATION OF PLAINTIFF'S 
THROAT AFFECTING CLAIM POLICY AND RECEIPT CARD HELD 
ADMISSIBLE. 

In action against insurance company for injuries from agent’s alleged negligent 
insertion of spoon therein in course of interview affecting claim for sick benefit un- 
der policy, such policy and receipt card for dues paid thereon were admissible, 
affecting the relation of insurer and insured and the occasion of the interview 
between plaintiff and the agent, but not admissable to bolster up plaintiff’s claim, 
because of refusal of claim under policy. 

(For other cases, see insurance, Dec. Dig. § 93.) 


5. INSURANCE—EVIDENCE HELD FOR JURY, IN ACTION FOR INJUR- 
IES, TO PLAINTIFF’S THROAT THROUGH NEGLIGENCE OF INSUR- 
ANCE AGENT INSERTING SPOON THEREIN DURING INTERVIEW 
AFFECTING CLAIM. 

Evidence held for jury, in action against insurance company for injuries to 
plaintiff’s throat from agent’s alleged negligent insertion of spoon therein in course 
of interview affecting claim for sick benefits under policy. 

(For other cases, see insurance, Dec. Dig. § 93.) 


6. INSURANCE—WHERE INSURANCE AGENT IS CHARGED WITH IN- 
VESTIGATING ILLNESS, HIS ACTS TO THAT END ARE WITHIN 
Seana OF EMPLOYMENT, THOUGH CONTRARY TO INSTRUC- 

IONS. 

Where insurance agent has duty to investigate sickness of policy holder making 
claim for sick benefit, whatever he does to that end is within the scope of employment, 
even if opposed to instructions from his company. 

. (For other cases, see Insurance; Dec. Dig. § 78.) 


Appeal from Circuit Court, Jefferson County; Joe C. Hail, Judge. 

Action for damages by Zella Cruso against the National Life & Accident Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. Transferred 
from Court of Appeals under Code 1923, § 7326. Reversed and remanded. 

Wm. A. Jacobs, of Birmingham, for appellant. 

Erle Pettus, of Birmingham, for appellee. 

Bou.pin, J. The evidence for plaintiff tended to show that an agent of the 
defendant insurance company went to see her touching a claim which she had present- 
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ed for a sick benefit under a policy of insurance in the company, and in the course 
of their interview the agent thrust or inserted a teaspoon into plaintiff’s swollen 
throat, causing abrasion and injury. 

[1] The first count of the complaint is for assault and battery, a trespass by 
direct act of the corporate defendant. 

There is no evidence that the act complained of was by any managing officer of 
the company, by his direction, or with his knowledge and acquiescence. Nor is 
there any evidence of ratification of an assault and battery on the plaintiff. The 
evidence was that the local agent, not a physician, was sent by the superintendent to 
give notice of rejection of the claim, or to see her about the claim. The defendant 
was due the affirmative charge as to this count. Its refusal was error. Ex parte 
L. & N. R. Co., 203 Ala. 328, 83 So. 52; Ex parte Central Iron & Coal Co., 212 Ala. 
130, 101 So. 824; City Delivery Co. v. Henry, 139 Ala. 161, 34 So. 389. 

The second count is in case, based upon the doctrine of respondeat superior. It 
charges that defendant was in the insurance business; that plaintiff was a policy 
holder; and that defendant’s servant or agent, while acting within the line or scope 
of his ‘employment, negligently injured plaintiff’s throat by thrusting a spoon into 
the same, lacerating and injuring same as the proximate consequence of such negli- 

ence, etc. 
' [2, 3] Demurrer going to the point that no relationship is shown from which 
a duty of care arose; that the averment of negligence is general and a mere 
conclusion, was not well taken. A duty of care is present in all cases where one 
person proceeds by direct act to manipulate the person of another. The nature 
of the injury is expressly averred. Demurrer to this count was properly over- 
ruled. Injury to the parts as a result of negligence due to unskillfulness, or use 
of an unsuitable or unsterilized instrument was within the issue presented by 
this count. 

[4] The policy and receipt card for dues paid thereon were properly ad- 
mitted as going to the relation of insurer and insured averred in the complaint, 
and as the occasion of the interview between plaintiff and the agent. The court 
carefully limited this evidence to such purpose. It should not be allowed to 
serve the purpose of bolstering this claim because of an alleged refusal of a 
claim under the policy. 

[5, 6] It was the province of the jury, upon consideration of the whole ev- 
idence, to find the truth of the case accepting the version of either party on 
one point and rejecting it on another, as their judgment should direct. In the 
light of this rule, some evidence supported an inference that the agent was au- 
thorized to look into the merits of the claim on the policy, the fact of sickness 
vel non from a trouble involving the throat as claimed. If such was the scope 
of his employment, and the agent undertook an examination of the throat by 
the use of a teaspoon, such act was within the scope of his employment, al- 
though he had no authority to do the work properly assigned to an examining 
physician; in other words, having the duty to investigate the matter of sick- 
ness vel non, whatever he did to that end was within the scope of employment, 
even if opposed to instructions from his company. 

On the other hand, if he was sent merely to give notice of a rejection of 
the claim, with no authority, express or implied, to investigate the physical con- 
dition of plaintiff, his act in using the spoon, if he did, was without the scope of 
his employment, and it would be immaterial whether he did so of his own no- 
tion or at the request of the plaintiff. 

There was no error in refusal of the affirmative charge as to this count. 

Reversed and remanded. 

All the Justices concur.: 


MID-CONTINENT LIFE INS. CO. v. CHAPPEL. (No. 463.) 
Supreme Court of Arkansas, May 16, 1927. 
294 Southwestern Reporter, 4. 


1. INSURANCE—VERDICT FOR INSURED ON ACCIDENT POLICY, 
UNDER CONFLICTING MEDICAL TESTIMONY THAT BLOW 
CAUSED RUPTURED APPENDIX; COULD NOT BE SAID TO BE 
UNSUPPORTED. 


In suit on accident policy, where medical testimony was conflicting whether 
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blow on right side of abdomen suffered while insured was cranking car caused 
ruptured appendix two days later, Supreme Court could not say there was no sub- 
stantial ‘testimony supporting verdict for insured or that verdict was contrary to 
natural or scientific principles. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE—REQUESTED INSTRUCTION PRECLUDING RECOVERY 
FOR TOTAL DISABILITY CAUSED BY APPENDICITIS DEVELOP- 
ING TWO DAYS: AFTER ACCIDENT HELD PROPERLY REFUSED 
UNDER ACCIDENT POLICY. 

Where accident policy did not require total disability to result and continue from 
date of accident, and jury could have found that insured was totally disabled from 
performing duties pertaining to his occupation from date of injury, refusal of re- 
quested, instruction that insured could not recover for total disability caused by 
appendicitis developing two days after accident was proper. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 


Appeal from Circuit Court, Yell County, J. T. Bullock, Judge. 

Action by Virgil C. Chappel against the Mid-Continent Life Insurance Com- 
pany. Judgment for plaintiff and defendant appeals. Affirmed. 

Hays, Priddy & Rorex, of Russellville, for appellant. 

Lewis M. Robinson, of Dardanelle, for appellee. 

Kirsy, J. Appellant brings this appeal from a judgment recovered against it 
by appellee upon an accident policy for the sum of $212.50, the amount sued for, 
and interest, penalty, and $50 attorney’s fees. 

It is claimed for reversal that the verdict is not supported by the testimony 
and that the court erred in refusing to give its instruction No. 1. 


From the testimony it appears that appellee was returning from a trip in Okla- 
homa in a Ford car with his family, and stopped on his way home on July 23, 1925, 
in Ft. Smith, at the home of his brother-in-law. About 2 or 3 o'clock in the after- 
noon he took his own and the children of his brother-in-law for a ride, crossing the 
free bridge into Oklahoma. 


About 5 o'clock he had car trouble and had to crank the car. It back-fired 
and jerked, and threw him on the radiator and the crank struck him on the right 
side of the abdomen. Within 20 or 30 minutes he was able to crank the car and 
return to Ft. Smith, where he stayed that night, and had no doctor attending him. 
The next day, with the assistance of his wife, he drove the car from Ft. Smith to 
his home in Dardanelle, drove down town from his residence, bought some grocer- 
ies, went to his barber shop, and returned home and ate a little supper. About 8 
o’clock on that evening of July 24, after supper, he became unconscious and remem- 
bered nothing further until he found himself in the hospital the next evening, 
where an operation was performed for acute appendicitis. He was in the hospital 
21 days, and totally disabled for 30 to 31 days after leaving the hospital and went 
back to work on September 14. 

The operating physician testified that the rupture was from a pus formation; 
he also said the condition was produced by trauma or injury, that he knew of the 
lick or accident before the operation, and that the pus causing the rupture could 
have formed within 48 hours after the blow was received; also that 10 cases out 
of every 152 of appendicitis are caused directly from a bruise or lifting. 


Other physicians testified; one that it was not possible for sufficient pus to form 
to rupture the appendix within 48 hours after the injury was received, unless it was 
already infected; the other was doubtful about it. 


Appellant insists that the judgment is not supported by the testimony; that it 
was physically impossible for the insured to have been injured as he claimed to 
have been, and for such injury to have caused the appendicitis. 


[1] The jury found, however, from the testimony that the appellee was struck 
in the side by the crank, when the engine back-fired, while he was cranking the car, 
not an impossible occurrence; and the physician who operated successfully remov- 
ing the ruptured appendix knew of the injury and said it caused the acute appen- 
dicitis, and that the appendix was long and extended down over the brim of the 
pelvis, being a factor in causing the appendicitis to result from the trauma. One 
of the other physicians said it was not possible for it to do so, and the third was 
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doubtful, indining to the view that the injury could not have caused formation of 
the pus rupturing the appendix within the time. 

We cannot say, therefore, that the verdict is not supported by substantial testi- 
mony, nor when medical men differ about the matter that it is contrary to natural 
or scientific principles, or that it has been demonstrated that the verdict is based 
pon what is untrue and what could not be true. 

[2] No error was committed in refusing to give requested instruction No. 1, 
telling the jury that the insured could not recover for total disability caused by 
appendicitis developing two days after the accident, if there was an accident. There 
is no provision in the policy herein requiring that the total disability must result 
and continue from the date of the accident, as was the case in Southern Surety 
Company v. Penzel, 164 Ark. 365, 261 S. W. 920, relied upon by appellant, and the 
jury could have found that the insured was totally disabled from performing any 
and every kind of duty pertaining to his occupation from the date of the injury. 

We find no prejudicial error in the record, and the judgment is affirmed. 


BENEFIT ASS’N. OF RY. EMPLOYEES v. a (No. 425.) 
Supreme Court of Arkansas. May 2, 
Rehearing Denied May 23, 1927. 
294 Southwestern Reporter, 353. 
9. INSURANCE—WHETHER INSURED COMMITTED SUICIDE IS FOR 

JURY, THOUGH PROOFS OF DEATH SHOW SUICIDE. 

Even wheré proofs of death show insured committed suicide, it still remains 
question for jury’s determination, presumption that deceased did not commit suicide 
prevailing until it is overcome by proof to the contrary. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Action by Lula B. Jacklin, administratrix, against the Benefit Association of 
Railway Employees. From a judgment for plaintiff, defendant appeals. Affirmed. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellant. 

Tom W. Campbell, of Little Rock, for appellee. 

Meuwarry, J. The plaintiff, the administratrix of Harvey U. Boyd, deceased, 
brought suit on an accident insurance policy carried by deceased with the defendant, 
which provided for the payment of $2,000 upon loss of life resulting from bodily 
injury sustained through accidental means. 

The plaintiff alleged that Harvey U. Boyd lost his life by accident on September 
21, 1925. That Bessie Boyd was designated as beneficiary in the policy, and that 
she was also shot and fatally wounded on the same day. That plaintiff was also 
the administratrix of the estate of Bessie Boyd, deceased, and alleged that proof of 
death had been made and asked judgment of $2,000, with interest, damages, and 
attorney’s fees. 

The answer denied that the death of Harvey U. Boyd resulted from bodily 
injury, sustained through accidental means, and that Harvey U. Boyd committed 
suicide, which is an excepted risk. 

W. A. Lamb, the coroner of Pulaski county, testified that he was called to the 
Boyd home on September 1, 1925; he presented a diagram of the residence, gave the 
names of the persons who roomed there, and said that Mr. Boyd was lying on the 
floor and Mrs. Boyd was on one bed and the children were on the other bed. That 
she was lying on the side of the bed next to the wall, facing the wall, with a bullet 
wound in the back part of her brain that had entered and ranged to the left. That 
Mr. Boyd was lying on the floor with his feet partly under the bed on the side he 
was alleged to have been sleeping on, with his head slightly under the edge of the 
bed the children were sleeping on. That a pistol was in his hand and a bullet 
wound at a point just left of the center of the back of his neck. His right eye was 
bloodshot as if the bullet had gone toward it. The bed clothing was on fire. Mr. 
Boyd had his trousers on, and Mrs. Boyd was dressed in her night clothes. That , 
the pistol was under Boyd’s left hand, and his right hand was stretched out to the 
right. That there was a powder burn at the place where the bullet entered his head. 
It was about an inch and a half or two inches in diameter and spread out in different 
directions. 

Witness testified that he was experienced in cases of death resulting from pistol 
shots. That the pistol was against Mr. Boyd’s head, and also against Mrs. Boyd’s 
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head. The flesh on his head was slightly burned. If a pistol is held back from the 
flesh it will not lacerate the flesh but if it is held up against it it will explode and 
lacerate the flesh. He said that most suicides follow drinking sprees or a family 
disturbance. When witness arrived there, he said that Mr. Clark and Mr. Herrin 
were there, and there were four rooms in which people were sleeping in the house, 
and there were doors leading into the Boyd’s room from the three in which Herrin, 
Clark and Miss Baer were sleeping. Boyd’s room was connected with four other 
rooms by doors. He said he did not notice any screens being cut. The next morn- 
ing he searched all of the rooms, and in Mr. Herrin’s room found a handkerchief 
which had soot or grease on it, and red as though it was blood. The bloody hand- 
kerchief was behind Mr. Herrin’s bed. When he arrived there, Mr. Herrin was in 
Boyd's room. He got there between 4:30 and 5 ofclock, and he was then dressed. 
He did not notice whether he had his shoes laced. As he recollected, he had his 
collar and tie on. He was not positive whether Mr. Clark had a coat on. He was 
positive that Mr. Herrin did not have his hat on when he arrived. 

“The pistol was right under Boyd’s hand on the floor. He was not clutching 
the pistol. Miss Baer came into the room that morning. She was fully dressed. 
I can’t take the pistol in my right hand and point the muzzle of it to the place on 
the back of my head that corresponds to the bullet hole in the back of Boyd’s head. 
I will have to take it in my left hand. If I were going to shoot a pistol, I would 
shoot with my right hand.” 

When asked if he thought it practical for a right-handed man to shoot a pistol 
with his left hand, he answered: 

“It is not often the case. I arrived there between 30 or 40 minutes after the 
accident occurred. A person would have time to dress in that time, and enough time 
intervened for some one to have placed a pistol under the man’s hand. There were 
several persons in thé room, and in coming to a decision I did not confine my ques- 
tions solely to the persons in the house.. I went back there every day for a week to 
get additional information. There were powder burns on Mrs. Boyd right around 
the wound at the back of her head. One of her hands was powder burned, but I 
don’t remember which.” 

R. L. Allen testified, in substance, that he was on the Little Rock police force 
and was called to the Boyd residence on the morning of the shooting. Officer Ben- 
net went with him. 

“There was a bullet hole in the back of Mrs. Boyd’s head. She was powder 
burned and there was a little blood on her. The best I remember, both of her 
hands were powder burned. I know that one of them was. The bullet entered Mr. 
Boyd’s head a little to the left of the center, and maybe a little above the line of 
the hair. As I remember, his right hand was on the floor and left hand was lying 
across the body, and the gun was lying a little under his right hand. I found an 
empty bottle on the table. It was an Angustora Bitters bottle. 

“T don’t think Mr. Clark was fully dressed when we got there. Mr. Herrin was 
in the other room. He was fully dressed. I saw Miss Baer also. The pistol was 
partially under Mr. Boyd’s right hand.” 


He said he could put it anywhere and demonstrated, snapping the trigger twice. 

A number of other witnesses testified to substantially the same facts, and there 
was also testimony that Mr. Boyd had been drinking, that! he had had domestic 
troubles, that other men had been going out with his wife, and that he had remon- 
strated with her about this, but we do not deem it necessary to set out the testi- 
mony at length. There was a verdict against the appellant and a motion for a new 
trial, which was overruled, and exceptions saved and appeal taken to this court. 
The court gave the following instructions at the request of the plaintiff, over the 
objections of the defendant: 

“On April 22, 1924, the defendant, Benefit Association of Railway Em- 
ployees, issued and delivered to Harvey U. Boyd its policy of insurance, in 
which policy the defendant agreed that upon death of the said Harvey U. Boyd 
during the life of said policy, if such death were caused solely through external, 
violent, and accidental means (excluding suicide, sane or insane), the defendant 
would pay to Bessie Boyd, wife of the said Harvey U. Boyd, if living, otherwise 
to the estate of the said Harvey U. Boyd, the sum of $2,000, with the further 
provision that if all monthly premiums on said policy were promptly paid on the 
dates due for a period of one year or more immediately preceding such death 
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of the said Harvey U. Boyd, then in such event the defendent should pay an 
additional $100 upon the occurrence of such death of the said Harvey U. Boyd. 
All premiums upon said policy were promptly paid upon the dates due for a per- 
iod of more than one year preceding the death of said Harvey U. Boyd. On 
September 1, 1925, said Harvey U. Boyd died from the effects of a gunshot 
wound. A few hours after his death on the same day his said wife, Bessie Boyd, 
also died from the effects of a gunshot wound. Plaintiff, Lula B. Jacklin, has 
been appointed and is now the duly constituted and acting administratrix of 
the estate of the said Bessie Boyd. The above stated facts are undisputed. The 
defendant alleges in its answer in this case that the said Harvey U. Boyd com- 
mitted suicide, and on that ground alone the defendant contends that it is not 
liable for the payment of the insurance under said policy.” 

(2) The only issue to be determined by the jury in this case is whether 
or not Harvey U. Boyd committed suicide. It will be presumed in law, unless 
and until evidence is introduced to the contrary, that the said Harvey U. Boyd 
did not commit suicide. The law places the burden upon the defendant to prove 
by preponderance of the evidence that he did commit suicide before you would 
be justified in so finding. Unless you find from a preponderance of the evidence 
in this case that the said Harvey U. Boyd in fact did commit suicide, your ver- 
dict should be for the plaintiff. 

“(3) If you find and believe that the evidence in this case is evenly bal- 
anced upon the question as to whether or not the said Harvey U. Boyd com- 
mitted suicide, then your verdict should be for the plaintiff.” 

“(5) In attemping to determine whether or not the said Harvey U. Boyd 
committed suicide, you would be authorized to take into consideration all of 
the proved facts and circumstances which have been testified to in this case. 
Before you would be justified in finding that he did commit suicide, there must 
be evidence from which such a conclusion would be reasonable and probable, 
and not merely speculative or conjectural. If you find from a consideration of 
all the evidence in this case that it is merely speculative or conjectural as to 
whether the said Harvey U. Boyd committed suicide, your verdict should be 
for the plaintiff. 

“(6) If you find for the plaintiff in this case, you should find for her in 
the sum of $2,100, with interest thereon at six per cent, per annum from Nov- 
ember 13, 1925, to this date.” 

The court also gave the following instruction: 

“If you do not find from the testimony that Harvey U. Boyd committed suicide, 
_ it is immaterial how his death occurred, and your verdict will be for the plain- 
tiff.” 

The court then gave the following instructions, at the request of the defendant: 

“(2) You are instructed that the only question for you. to decide is whether or 
not H. U. Boyd committed suicide. If he did, you should find for the defendant. 
If he did not, you should find for the plaintiff.” 

“(7) The burden is on the defendant to prove by a preponderance of the 
evidence that the insured committed suicide, and by the term ‘preponderance of the 
evidence’ is meant the greater weight of the evidence. 


“(8) You are the sole judges of the weight of the testimony and the credibility 
of the witnesses; and in passing upon the credibility of the witnesses you may take 
into consideration their demeanor upon the stand, their interest in the litigation, the 
consistency or inconsistency of their testimony, and any other facts or circum- 
stances which may tend to shed light upon the truthfulness or untruthfulness of such 
testimony.” 


The court refused to give the other instructions requested by the defendant. 

[1, 2] It is first contended by the appellant that the court erred in permitting 
the question asked of Dr. Lamb and his answer with reference to whether or not 
sufficient time intervened for some one to place a pistol under the man’s hand, and 
also objected to the question propounded to the coroner as to whether it would be 
practical for a right-handed man to shoot a pistol with his left hand, and urged as a 
reason why it was error to admit this testimony that the court has always condemned 
liberality on the part of the trial court in letting nonexpert witnesses give their 
opinions and usurp the province of the jury. 


It may be said in answer to this argument, in the first place, that the coroner 
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claimed to have had some experience, and, moreover, he simply made a demonstra- 
tion in the presence of the jury that we think it would be proper for any one to make, 
and besides that, another witness not only testified that it would be practical, but 
he showed in the presence of the jury that he could use the pistol with his right 
hand and put it at the place where Mr. Boyd was shot. We therefore do not think 
there was any error committed by the trial court in admitting this testimony. 

[3] The appellant next contends that the court erred in permitting plaintiff to 
introduce in evidence a photograph of Mrs. Boyd and defendant's witness, Herrin. 
Herrin himself testified about his relation with Mrs. Boyd and about going to Hot 
Springs with her, and that there was never anything dishonorable between them. He 
had also testified, without objection, that on the trip to Hot Springs they went to 
Happy Hollow and had their picture taken and went from there to the tower. And 
the effort seems to have been made to show the relation between Herrin and Mrs. 
Boyd, and there is quite a great deal of testimony about her going out with him 
and about Mr. Boyd remonstrating with her about it, and we do not think the intro- 
duction of the picture in evidence was in any way prejudicial. 

Mr. Herrin was present and testified about the trip to Hot Springs and about 
having the picture taken, and, of course, he knew whether it was accurately taken and 
whether relevant or not. It could not have resulted in any prejudice to the appellant. 
It could have been no more hurtful than the witnesses telling about the trip and 
about their picture being taken together. 

The appellant does not undertake to show in what way the photograph was 
harmful. There is no statement as to what the photograph was, how it showed the 
parties with reference to each other, nor any statement of fact at all by the appellant 
as to why the picture would not be competent, except that it had no probative force 
and that it was an effort to stir the jury and excite the feeling against the appellant 
by such a photograph, and for that reason it was incompetent. Weare unable to 
see how the photograph, taken as it was, could in any possible way prejudice the 
appellant, since the testimony was introduced without objection showing that they 
went out together, went to Hot Springs together, and while there went to Happy 
Hollow and had their picture taken together, and there was nothing more in the 
photograph than the testimony had shown. We therefore conclude that it could not 
have been prejudicial. 

[4] The appellant’s next contention is that the court erred in giving plaintiff's 
instruction No. 5. The specific objection argued is that the last clause tells the jury 
that the evidence offered by appellant must be such that a conclusion of suicide 
would reasonably follow. And counsel state, in telling them that, if from a con- 
sideration of the evidence it is speculative, their verdict should be for the plaintiff, 
and they argue that to the untrained mind of the jury the words speculative and 
conjectural have no technical meaning, and then the instructions simply meant that 
unless suicide was conclusively shown, which is an impossibility with only circum- 
stantial evidence in the case, they should find for the plaintiff. : 


[5, 6] We do not agree with the counsel for the appellant in this contention. In 
the first place, the jury were supposed to be men of ordinary intelligence and could 
understand the difference between reasonable and probable on one hand, and specu- 
lative and conjectural on the other. And the instruction does not tell the jury that 
unless suicide was conclusively shown, they should find for the plaintiff, and the 
instruction, we think, eould not be construed to mean anything of the sort. It simply 
tells the jury that there must be evidence from which such conclusion, that is, a 
conclusion that he committed suicide, would be reasonable and probable. And this 
does not, in any construction that could be placed upon it, mean, and it cannot mean, 
that unless suicide was conclusively shown they would find for the plaintiff. It is 
true that the question as to whether the testimony is so speculative or conjectural as 
to entitle the defendant to go to the jury is a preliminary question for the court. But 
when testimony is admitted, then it is certainly a question for the jury to determine 
whether the thing sought to be proved by such evidence is shown to be reasonable and 
probable and is not merely speculative. 


[7]. Moreover, defendant's specific objection to the instruction is that it is an 
instruction upon the weight of evidence, and that it placed a greater burden on the 
appellant than was warranted, and we cannot agree with counsel for appellant in this 
contention. It was in no sense an instruction on the weight of evidence, but it simply 
told the jury that the evidence must be such as it would appear from it that suicide 
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was probable and reasonable, and gave the jury no intimation in any way what the 
court thought about the evidence or its weight, and the only burden it put upon the 
appellant was to show by evidence that suicide was reasonable and probable. Cer- 
tainly, this was not an instruction on the weight of evidence and would not be any 
improper burden upon the appellant. It is wholly different from the cases cited by 
the appellant, where the court told the jury that the defendant must establish by a 
preponderance of evidence such payment, to the satisfaction of the jury. It is never 
necessary in a civil case that a jury should be satisfied of the truth of their verdict. 
They may, after a thorough investigation, still not be satisfied, but there is certainly 
no error in telling the jury that the thing must be probable or reasonable. And the 
fact that there may be misgivings or doubts in the minds of the jury would not justify 
them in finding a thing to be true, where the evidence was speculative and conjectural. 

(8) The appellant next complains because the court refused to give its instruc- 
tion No. 4, which, among other things, told the jury that the issues were narrowed 
down to whether the insured committed suicide or was murdered, and that there are 
presumptions against both suicide and murder, so in this case the presumptions are 
equally balanced. This instruction told the jury, in effect, that the deceased com- 
mitted suicide or was murdered, and we think this does not necessarily follow from 
the proof in this case. And it was a question for the jury to find whether he was 
accidentally killed, either by himself or some third person, or whether he committed 
suicide, and this would make the instruction erroneous and justify the court in 
refusing to give it, even if there had not been added to it the clause with reference 
to presumption. 


One of the strongest presumptions is the presumption against suicide. This 
court has said: 

“In the first place, there is a presumption against suicide or death by any 
other unlawful act, and this presumption arises even where it is shown by proof 
that death was self-inflicted—it is presumed to have been accidental until the 
contrary is made to appear. This rule is founded upon the natural human in- 
stinct or inclination of self-preservation, which renders self-destruction an im- 
probality with a rational being.” Grand Lodge of A. O. U. W. v. Banister, 80 
Ark. 190, 96 S. W. 742. 

It will be observed that the court in the above case said that the death is 
presumed to have been accidental until the contrary is made to appear. Cer- 
tainly, one could not mgke it appear by offering another presumption, the pre- 
sumption against murder. This court is thoroughly committed to the doctrine 
that death is presumed to have been accidental until it is proved, not presumed, 
that he died from cause not accidental. 

“The presumption is always against suicide or self-destruction on the part of 
“a who came to his death under circumstances not explained.” 22 

i ac OU 

“The presumption of law is in favor of life, and the natural desire and 
struggle to preserve rather than to destroy it. The presumption is that he (plain- 
tiff’s intestate) fell into the hole accidentally, and perhaps carelessly.” Milwau- 
kee Fuel Co. v. Industrial Commission of Wisconsin, 159 Wis. 635, 150 N. W. 
998. 


, The Supreme Court of Oklahoma approved an instruction reading as fol- 
ows: 

“You are instructed that when a person dies the law presumes that he has 
died from natural causes, and presumes that he has not died from self-destruc- 
tion. This presumption obtains unless it is overcome by evidence establishing the 
fact that such person committed suicide.” Modern Brotherhood of America v. 
White, 66 Okl. 241, 168 P. 794, L. R. A. 1918B, 520. 


“The presumption was against suicide and the burden was on the defendant.” 
Travelers’ Insurance Co. vy. Allen (C. C. A.) 237 F. 78. 

_. [9] Even where the proofs of death show that the deceased committed sui- 
cide, still it is a question for the jury to determine, and, although such proof 
has been made by the plaintiff, the presumption is that the deceased did not 
commit suicide and that presumption prevails until it is overcome by proof to 
the contrary. 

It was said in a case where the proof of death showed suicide: 


“The jury were entirely at liberty to properly find that that wound, although 
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self-inflicted, was accidental.” The Home Benefit Ass’n v. Sargent, 142 U. S. 
691, 12 S. Ct. 332, 35 L. Ed. 1160. 

The appellant complains of the court’s refusal to give its instructions No. 6 
and No. 9, but we do not agree with counsel for appellant that there was any 
error in the refusal to give these instructions. After a careful examination of 
the entire record, we have reached the conclusion that there was sufficient evi- 
dence to submit to the jury and that it was submitted to the jury under proper 
instructions, and the verdict of the jury is conclusive. The judgment is there- 
fore affirmed. 


MATHEWS v. REX HEALTH & ACCIDENT INS. CO. (No. 12769.) 
Appellate Court of Indiana, in Banc. July 7, 1927. 
157 Northeastern Reporter 467. 

WITNESSES—PHYSICIAN EMPLOYED IN HOSPITAL WHERE BOY: 

HAD BEEN PATIENT HELD INCOMPETENT TO TESTIFY TO FACTS 

sso BY AUTOPSY ON BOY’S DEATH (BURNS’ ANN. ST. 1926, 

Under Burns’ Ann. St. 1926, § 550, providing that physicians are not com- 
petent witnesses as to matters communicated to them by patients in the course 
of their professional business or advice given in such cases, a physician employed 
by a hospital where boy had been a patient held incompetent to testify to facts 
found on autopsy after boy’s death, though physician had never treated the boy 
while living. 

(For other cases, see Witnesses, Dec. Dig. § 210.) 


Appeal from Superior Court, Marion County; Sidney S. Miller, Judge. 

Action by Mattie Mathews against the Rex Health & Accident Insurance 
Company. Judgment for defendant, and plaintiff appeals. On reversed question 
of law. Reversed, with directions. 

R. L. Bailey, of Indianapolis, for appellant. 

Earl J. Askren, of Indianapolis, for appellee. 

McMaunan, J. Action by appellant to recover on an insurance policy issued 
by appellee on the life of her son; she being named as beneficiary. The insured 
at the time of his death, and for some time prior thereto, was a patient at the 
City Hospital in Indianapolis. After his death, his body was taken to the autopsy 
room at the hospital, where Dr. Henry R. Alburger made an autopsy to determine 
the cause of the boy's death. Dr. Alburger, over the objection of appellant, was 
permitted to testify concerning the examination made by him and to the con- 
dition of the internal organs. He testified to a state of facts sufficient to avoid 
the policy and prevent a recovery. The case comes to us on a reserved question 
of law, relating to the competency of this witness. 

Dr. Alburger had never seen the insured before his death, and had nothing 
to do with treating him while the insured was at the hospital. He was not one 
of the doctors on the medical staff of the hospital. He was a physician, and in 
the employ of the hospital when he performed the autopsy, and received compen- 
sation from the hospital for the work he did. He was director of the labora- 
tories and pathologist of the hospital at the time. Under section 550, Burns’ 
1926, physicians are not competent witnesses “as to matter communicated to 
them, as such, by patients, in the course of their professional business, or advice 
given in such cases.” 

Appellant contends that this statute rendered Dr. Alburger an incompetent 
witness, and that the admission of his testimony is reversible error. 

So far as we are able to discover, the question presented by this appeal has 
never been passed upon by any appellate tribunal. Generally speaking, the cor- 
rect rule would seem to be that, where the statute renders an attending physi- 
cian incompetent to testify, any information acquired by him by reason of an 
autopsy held on the body of a former patient is privileged, but, if the informa- 
tion was acquired by an autopsy upon the body of a person who was not prior 
to his death a patient of the physician performing the autopsy, the information 
acquired by the physician is not privileged 

In Thomas v. Byron Township, 168 Mich. 593, 134 N. W. 1021, 38 L. R. A. 
(N. S.) 1186, Ann. Cas. 1913C, 686, where the physician who had been attending 
a woman before her death performed an autopsy upon her body, in the absence 
of her husband, and after he had refused to give his consent to have it per- 





Acc.] Mathews v. Rex Health & Accident Ins. Co. 725 


formed, it was held reversible error to allow the physician to testify as to what 
the autopsy disclosed and to give his conclusion as to the cause of her death. 
After calling attention to the statute of that state and the exclusion of the diag- 
nosis made by the physician before death, the court said: 

“There is no dispute but that the relation of physician and patient existed 
during the life-time of plaintiff’s decedent, or that all communications and 
knowledge which are within the inhibition of our statute received by this physi- 
cian during. her lifetime were privileged and so continued, there having been no 
waiver; but it is claimed that the death of the plaintiff’s wife made this testimony 
competent. From the examination of this witness we conclude, by the questions 
asked, the answers to which were excluded as privileged, that he had during 
the lifetime of the patient made such an examination of her person, and re- 
ceived such information, as was necessary to diagnose her case and prescribe 
for her, and also that he had disclosed to defendant’s attorney such facts. We 
must conclude from the record that on account of this relation, which existed 
between the witness and deceased, it was possible for him to proceed within a 
few hours after her death to hold an autopsy.” 

In Harrison vy. Sutter St. Ry. Co., 116 Cal. 156, 47 P. 1019, a person was fatally 
injured by reason of a collision between a street car and a brewery wagon. A 
physician made a medical examination of the injured party after the accident, 
at the instance of the brewing company, and an autopsical examination of the 
body after death. The relation of physician and patient as appears from the 
opinion never existed during the life of the deceased. In an action against the 
street car company and the brewery, the defendants called this physician as a 
witness, and, over the objection of the plaintiff, the court permitted him to give 
the result of the medical examination, but excluded his testimony as to what 
was disclosed by the autopsy, upon the theory that the latter was not admissible 
under a statute forbidding a physician to testify without the consent of his 
patient as to any information acquired in attending the patient and which was 
necessary to enable him to prescribe for the patient. The court held this evidence 
should have been admitted, saying: 

“The evidence does not fall within the inhibition of that provision. A dead 
man is not a ‘patient,’ capable of sustaining the relation of confidence toward his 
physician which is the foundation of the rule given in the statute, but is a mere 
piece of senseless clay which has passed beyond the reach of human prescription, 
medical or otherwise. Moreover, the deceased had not in life been the patient 
of Dr. O’Brien.” 

The language of the court is such as to indicate that the testimony would 
not have been admissible if the deceased in his lifetime had been a patient of 
the physician who performed the autopsy. To this extent the language used 
went beyond the case as presented to the court. 

In Chadwick v. Beneficial Life Ins. Co., 4 Utah, 443, 181, P. 448, the insured in his 
application for insurance stated that he had not consulted any physician, and that, 
so far as he knew, he was in good health. The defense was that this answer 
was false and fraudulent. The defendant proved an admission made by the benefic- 
iary after the death of the insured, tending to show that the insured had been a big, 
strong, and vigorous man until a few months before applying for the insurance, when 
he began to complain of pains in the back which interfered with the performance of 
manual labor; that during the time referred to he had consulted a physician, who 
diagnosed the case, and treated him for rheumatism. This physician was then called 
and testified that the insured had consulted him before making the application 
for insurance; nothing being asked other than whether such a consultation was 
had. This physician was also the physician for the insurance company, and, 
over objection, was permitted to testify that he had performed an autopsy on 
the body of the deceased a day or two after death, and found the cause of death 
was tuberculosis of the spine. He also testified as an expert that the disease and 
conditions were such that the deceased would know he was not in good health. 
The court, after calling attention to the statutory inhibition concerning physicians 
testifying, said: 

“The privilege claimed does not exist at common law. It was conferred by 
statute. In order to be available the claim of privilege must be brought within 
the clear meaning and spirit of the statute. Just how information acquired by 
means of an autopsy can be said to have been acquired to enable the physician 
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to prescribe or act for the patient presents to our minds an insoluble question. 
When the patient is dead he is no longer a patient. The only functionaries that 
can thereafter be said to act for him are the undertaker and the gravedigger, 
“and as to them the statute is silent. If it had been necessary for the witness to 
supplement the information * * * he acquired during his attendance upon 
the patient, in order to determine the cause of his death, a different question 
would be presented. But this hypothesis was excluded by other questions pro- 
pounded to the witness. This exception should not prevail. Harrison v. Sutter 
St. Ry. Co., 116 Cal. 156, 47 P. 1019; 40 Cyc. 2388; Carmody v. Capitol Traction 
Co., 43 App. D. C. 245, Ann. Cas. 1916D, 706.” 

Carmody v. Capitol Traction Co., 43 App. D. C. 245, Ann. Cas. 1916D, 706, 
was an action for negligently causing the death of plaintiff’s intestate, John Car- 
mody. After the death of the intestate, at the instance of plaintiff’s counsel, an 
autopsy was held by two physicians, who over plaintiff’s objection testified as 
witnesses for the defense as to the result of their examination into the cause of 
death. In holding the evidence admissible, the court said: 

“It is clear that the privilege is extended alone to the patient, and can only 
be waived by him or his legal representative. It depends wholly upon the con- 
fidential relation existing between the patient and his physician. No such re- 
lation existed between Carmody and the two surgeons who performed the 
autopsy. Neither of the surgeons, so far as he knew, had even seen Carmody 
during his lifetime. It is inconceivable that they could disclose anything at the 
trial in the nature of confidential information. The relation between a surgeon 
performing an autopsy and the body of the dead person is not the relation of a 
physician and patient.” 

In Ossenkop v. State, 86 Neb. 539, 126 N. W. 72, the defendant was’ convicted 
of manslaughter. After the homicide the defendant employed. a physician to 
examine the body of the deceased person and to report the result. Later the 
same physician was employed by the state to make a post mortem examination, 
and on the trial he testified as to the conditions found. The court held the testi- 
mony was properly admitted. The defendant claimed that, because he had em- 
ployed the physician to make an examination of the body of his victim, the 
knowledge acquired by the physician was privileged. This contention was denied, 
and very properly. In holding the testimony admissible, the court said: 

“In the present case the physician was not employed to examine or treat 
defendant or any member of his family. The relation of physician and patient 
did not exist between them. The exhumed body contained no secrets which 
could be kept within the exclusive knowledge of defendant and physician. The 
means of ascertaining the condition of the body was equally within the reach 
of defendant and the state. The court was entitled to know the truth. * * * 
The purpose of the statute is to protect patients from objectionable disclosures, 
but it was never intended to shield defendant in his present position.” 

In an action to contest a will, a physician who had attended the testator dur- 
ing his last illness, and who was an attesting witness to the will, was called as a 
witness by the proponent. On direct examination he was asked his opinion as 
to the sanity of the testator, and answered that he was of sound mind when he 
signed the will. On cross-examination he was permitted to testify as to the 
nature of testator’s affliction and as to the disclosures shown by an autopsical 
examination. This was held proper. See In re Mullin, 110 Cal. 252, 42 P. 645. 

The above are the only cases we have been able to find, or to which our 
attention has been called, dealing with the admissibility of a physician’s testi- 
mony as to an autopsical examination made by him. 

This brings us to a consideration of the relationship between a hospital, its 
physicians, and attendants, and patients therein. The witness in the instant case 
came in contact with the deceased by virtue of his employment and connection 
with the hospital, and it was in his employment only that he became possessed 
of the information to which he testified. 


In Chicago, etc., R. Co. v. Walas, 192 Ind. 369, 135 N. E. 150, 22 A. L. R. 1212, 
appellee was injured while attempting to board one of appellant’s trains, and, 
while in an unconscious condition, was taken to a hospital by the railroad com- 
pany. The physician testified that, according to his best recollection, he was in 
the emergency ward working on another case when the appellee was brought 
into the room; that a few minutes later the nurse notified him he was to take 
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care of appellee; that in the interval, but before being so notified by the nurse, 
he saw appellee vomiting, and formed an opinion as to whether appellee was 
intoxicated, and that a short time thereafter he was notified to, and did, attend 
him as a patient. The court refused to permit appellant to prove by the phy- 
sician that appellee was intoxicated at the time the physician first saw him, 
which, as stated, was before the witness had been notified that he was to take 
care of him. In holding the exclusion of the offered testimony not error, the 
court said: 

“Appellee was in the hospital, in charge of nurses and attendants who were 
under the supervision and control of the witness, and had been prepared by them 
for a surgical operation to be performed by the witness, and had been brought 
into the presence of the witness in the operating room for the express purpose 
of submitting to an operation which the witness performed a few moments later. 
And the mere fact that the witness had not yet been told that he was to operate, 
instead of some other physician who used the same room, does not bring the 
case within that exception to the statute which permits a physician to testify 
about what he observed or learned when he was not engaged in the duties of 
his profession. Whatever facts the doctor learned as to the condition of appellee, 
when he was in the emergency room of the hospital awaiting’ surgical treatment 
by the doctor, clearly was learned ‘in the course of his professional business’ 
within the meaning of the statute.” 

Stalker v. Breeze, 186 Ind. 221, 114 N. E. 968, was an action to contest a 
will. The testator had been a patient in a hospital. The appellant called one 
of the nurses who had made a portion of the hospital record as a witness and 
examined her in relation to certain things she found in the hospital record. 
Later appellee was permitted to read in evidence the record kept by the nurses. 
This was held not reversible error under the circumstances. In this connection 
the court said: 

“We are of the opinion that, although the clinical record itself may be in- 
competent as a privileged communication (Smart v. Kansas City [1907] 208 Mo. 
162, 105 S. W. 709, 14 L. R. A. [N. S.] 565, 578, 123 Am. St. 41 [415, 13 Ann. Cas. 
932]), the error, if any, in permitting the clinical record to be read in evidence 
was rendered harmless by appellant’s asking his own witness, one of the nurses, 
to testify as to part of the contents of the same record?’ 

In New York, etc., R. Co. v. Shields, 185 Ind. 704, 112 N. E. 762, an injured 
person wads taken to a hospital and a doctor called (by whom, not disclosed) to 
treat him. The defendant attempted to prove by the doctor that the plaintiff 
was intoxicated when he first saw him. The evidence was held correctly ex- 
cluded. From the doctor’s statement he saw the injured party as his physician, 
and it was in that capacity only that he became possessed of the facts solicited 
by the question. 

In Smart v. Kansas City, 208 Mo. 162, 105 S. W. 709, 14 L. R. A. (N. S.) 565, 
123 Am. St. Rep. 415, 13 Ann. Cas. 932, cited in Stalker v. Breeze, supra, it was 
held that assistant physicians or surgeons in a hospital to which a person had 
been taken for treatment were incompetent to testify, over objection, to any- 
thing connected with the treatment or as to the condition of such person while 
there; that it made no difference whether the person was a poor or pay patient, 
in a private residence, or in a hospital, or whether the person was a charity 
patient in a public hospital; that a patient in a hospital has the right to assume, 
and rely upon the assumption, that a physician apparently in charge of the hos- 
pital is rightfully there, and has authority to examine and prescribe for him, and 
that the physician will not afterwards be heard to say he was not connected with 
the institution, and had no authority to treat the patient, for the purpose of 
allowing him to testify as to the condition of the patient while in the hospital. It 
was also held that the official record of a hospital into which had been copied 
the attending physician’s diagnosis of a patient was privileged, and not admis- 
sible in evidence over the patient’s objection. Referring to the assistant physi- 
cians and surgeons at the hospital, the court said: 

“Under and by virtue of their appointment, contract, or whatever arrange- 
ment they became assistant physicians in that hospital they were constituted the 
physician and surgeon of each and every patient who entéred that institution for 
treatment, and they had no legal or moral right or authority to view, treat or 
operate upon any of them, except by virtue of that appointment or contract. 
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Even their very presence there is traceable to and authorized by that authority 
and none other; and the intrusion of a physician or surgeon into an institution 
of the character in question and his assumption of authority to observe and 
examine patients without the permission of those in charge, and by the consent 
of the patients, would constitute him a trespasser. Such is not tolerated by the 
law, and would not and should not be permitted by those in charge. The re- 
lation of physician and patient is one of contract, either express or implied, and 
can be created in no other way. In cases of this character the physician or sur- 
geon in accepting such a position, impliedly at least, agrees to treat such patients 
as are accepted into the institution, and when he assumes to examine them, 
either by their express agreement, or by their implied or tacit consent, which may 
be inferred from the act of entrance into the institution, and which will be in- 
ferred in the absence of evidence indicating a contrary intention in either event, 
whenever the minds of the physician and patient meet by either express or im- 
plied contract, the statute places the seal of secrecy upon all information ac- 
quired by the physician in such professional capacity.” 

And in discussing the admissibility of the hospital records as evidence the 
court said: 


“The mere fact that the ordinance of the city requires such a record to be 
kept is no reason on earth why the statute regarding privileged communications 
should be violated. That record is required to be kept for the benefit of the in- 
stitution and not for the benefit of outside litigants. It is not the object or pur- 
pose of the ordinance to repeal the statute in question, but even if it were it 
would be null and void, because in conflict with the statute. The object of the 
statute is to guarantee privileged communications between all patients and their 
physicians, and it is wholly immaterial whether they are in or out of hospitals.” 

In Price v. Standard Life & Accident Ins. Co., 90 Minn. 264, 95 N. W. 1118, 
it was held that the register of patients kept at a hospital naming, or pretending 
to name, the disease with which a patient was said to be suffering, was not ad- 
missible; the court saying: 

“To permit these entries to be introduced in evidence was to disregard in a 
very noticeable manner the rule forbidding the introduction of hearsay testi- 
mony, as well as the spirit of the statute which prohibits the examination of a 
physician as to certain matters without the consent of his patient, * * * al- 
though this last objection does not appear to have been made at the trial.” 


In Beave v. St. Louis Transit Co., 212 Mo. 331, 111 S. W. 52, it was held 
that a physician in charge of a hospital, and who examined a patient therein 
every few days, because, as he says, he was responsible for every person who entered 
the hospital for treatment, and whose associates and assistant physicians and 
surgeons, under his supervision, treated and operated upon the patient, was in- 
competent to testify over an objection. The mere fact that the witness did not 
prescribe for the patient did not change the rule, if through his assistants he had 
charge of the patient. 


The record of a hospital where an insured person was treated prior to his 
application for insurance is not admissible, nor can the operating or the assistant 
surgeon testify. Sparer v. Travelers’ Ins. Co., 185 App. Div. 861, 173 N. Y. S. 673. 

Dr. Alburger, in describing his connection with the hospital, says he was an 
executive of the hospital, director of the laboratories, and the pathologist at the 
head of the department. While he was a practicing physician, he did not treat 
appellant’s son, and did not see him prior to his death. When he first saw the 
body of the boy it was on the table in the autopsy room of the hospital. In 
testifying concerning the circumstances under which the autopsy was held, he 
said: 

“The rule of the hospital is, if a patient should die in the City Hospital, he is 
brought to the morgue and placed in the autopsy room where later it (an autopsy) 
is held.” 

It may be inferred from his testimony that, as a general rule, where a 
patient has relatives, their consent, written or verbal, is generally obtained 
before an autopsy is performed, but that there are circumstances when they are 
called on to know the cause of death that no consent is secured, and that this 
was one of the cases in which the hospital authorities decided to hold an autopsy 
for its own satisfaction without the request or consent of any one. The direction 
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to hold an autopsy comes through the hospital office. Dr. Alburger simply re- 
. ceived the body, was told to hold the autopsy, and went ahead and did it. 

In the instant case the boy prior:to, and at the time of, his death, was a 
patient in the hospital. After death, his body was placed on the table in the 
autopsical room by some one in authority, and Dr. Alburger performed the 
autopsy as a part of his duties as head of the pathological department of the 
hospital, the purpose of which was to discover the cause of death. The fact that 
the boy was a patient at the hospital provided the opportunity for having the 
autopsical examination. It was the outgrowth of the relationship existing between 
the patient and the hospital, and it would not have been performed except for 
the fact of that relationship. If it had been held by the physician who treated 
the boy before his death, such physician would have been-an incompetent wit- 
ness as to any information acquired by reason of such examination. Any phy- 
sician or surgeon assisting him would also have been incompetent to testify, 
over objection, to any knowledge acquired thereby. Can a physician after the 
death of his patient, through his consent or connivance, allow another physician 
to take the dead body of his patient, and, in the absence of friends and relatives, 
and without the consent of any one, hold a post mortem examination, and thus 
give to the public the information which the physician in charge could not? Can 
a hospital, immediately after the death of one of its patients, discharge the phy- 
sician who had attended the patient up to the time of death, and thereafter rush 
the dead body to the morgue, and direct the physician at the head of the patho- 
logical department to perform an autopsy, and thus evade the statute which 
sealed the lips of the first physician? We think these questions should be 
answered in the negative, and that a physician under such circumstances steps 
into the shoes of the attending physician, and must be treated as if he were the 
assistant of the attending physician holding the autopsy ‘at the direction of the 
latter, and that the information acquired by him through the autopsy is privileged. 
A physician should not be privileged to authorize or permit another physician to 
hold an autopsy on one of his patients and thus destroy the privileged character 
of the information thus acquired. Neither should a hospital, after the death of 
one of its patients, authorize or permit a physician other than the attending phy- 
sician to hold an autopsy and destroy the privileged character of the informa- 
tion thus acquired. In order to protect those who are so unfortunate as to be- 
come patients in a public hospital, as in the instant case, from having their 
bodies violated after death, in order to discover the cause of death, and thus 
qualify a physician to appear in court as a witness and disclose the cause’ of 
death, we are constrained to hold the court erred in allowing Dr. Alburger to 
testify as to the information he acquired through the autopsy. The doctor had 
no more right to make this examination and to disclose the information thus re- 
ceived than he would have had if he had gone into the sick room prior to the 
boy’s death and made an examination to ascertain the cause of the boy’s illness, 
and to then go into court and testify as to the information thus acquired. He 
should be treated as an assistant-of the physician in charge prior to the boy’s. 
death. 

Judgment reversed, with directions to grant a new trial, and for further pro- 
ceedings consistent with this opinion. 

Dausman, J., absent. 


COWLEY v. MASSACHUSETTS PROTECTIVE ASS’N, INC.’ No. 27370. 
Supreme Court of Louisiana. May 23, 1927. 
113 Southern Reporter 359, 

INSURANCE—WHERE INSURED JEWELER WAS KILLED WHILE 
SERVING AS VOLUNTEER FIREMAN, BENEFICIARY COULD ONLY 
RECOVER AMOUNT OF ACCIDENT INSURANCE WHICH PREMIUM 
PAID WOULD HAVE PURCHASED FOR MORE HAZARDOUS OC- 
CUPATION. . 


Where accident insurance policy classified insured as a jeweler, and provided 
for reduction of indemnities in event he was injured while doing any act or thing 
pertaining to an occupation more hazardous, and where insured met his death 
while occupied as a volunteer fireman 850 feet from his own place of business,’ 
held beneficiary under policy was not entitled to recover full amount of principal 
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sum named in policy, but only amount which premium paid would have pur- 
chased for more hazardous occupation. 


(For other cases, see Insurance, Dec. Dig, § 531.) 

Appeal from Eleventh Judicial District Court, Parish of De Soto; Hal A. 
Eurgess, Judge. 

Action by Mrs. Bessie Cowley against the Massachusetts Protective Asso- 
ciation, Inc. From a judgment for plaintiff, defendant appeals. Judgment amend- 
ed, and as amended affirmed. 

Blanchard, Goldstein & Walker, of Shreveport, for appellant. 

Elmo P. Lee and Lee & Bell, all of Mansfield, for appellee. 

Brunot, J. This is a suit upon an accident insurance policy. The plaintiff 
is the widow and beneficiary of the insured, who was accidentally killed May 
29, 1923. A judgment was rendered in favor of the plaintiff for $5,000 with 5 
per cent. per annum interest thereon from June 10, 1923, until paid, and for costs 
of the suit. From this judgment defendant appealed. 

The plaintiff sued for double indemnity, interest, and attorneys fees, under 
the provisions of Act 310 of 1910, and the alternative prayer of the petition is for 
the principal sum with 6 per cent. per annum interest from June 10, 1923. Plain- 
tiff has not answered the appeal or asked for an amendment of the judgment. 

The answer admits that defendant’s husband was accidentally killed; that 
plaintiff is the beneficiary named in the policy; and that defendant is indebted 
to, and has offered to pay, the plaintiff $3,222.22, which, it alleges, is the extent 
of its liability under the provisions of its contract. 

The insured was a jeweler. He was classified as such, and was insured under 
that classification, which is a less hazardous occupation than that of volunteer 
fireman. He was killed by coming in contact with a live electric wire while aid- 
ing in fighting a fire in the town in which he resided. An agreed statement of 
— was filed by counsel, in this court, in which the following admissions are 
made: 

“It is admitted that members of voluntary fire departments are classified by 
the defendant, the Massachusetts Protective Association, as being more hazar- 
dous than that of a jeweler, and are rated and insured by defendant as set forth 
in article 15 of its answer herein; that the rate paid for insurance by members 
of a paid fire department in cities was $22.50 and the rate paid by jewelers was 
$14.50 as set out in said article 15; that plaintiff’s husband was aiding in holding 
the nozzle of a water hose when killed, one of the acts usually performed by a 
member of a voluntary or paid fire department in cities, an occupation classified 
by defendant as more hazardous than that of jeweler.” 

The policy sued upon declares that it is issued subject to the provisions and 
age contained in it. One of the standard provisions of the policy is as 
ollows : 

“This policy * * * contains the entire contract of insurance except as it 
may be modified by the association’s classification of risks and premium rates in 
the event that the insured is injured or contracts sickness after having changed 
his occupation to one classified by the association as more hazardous than that 
in the policy, or while he is doing any act or thing pertaining to any occupation so 
classified, except ordinary duties about his residence or while engaged in recreation, 
in which event the association will pay only such portion of the indemnities provided 
in the policy as the premium paid would have purchased at the rate but within the 
limits so fixed by the association for such more hazardous occupation.” (Under- 
scoring by the court.) 

The facts of the case are not disputed. Counsel for plaintiff seem to rely 
upon the circumstances under which the insured came to his death. In their 
brief, pages 4, 5, they say: 

“Under different circumstances there possibly would have been no dispute. 
Had Mr. Cowley received his injuries while fighting a fire in some section of the 
town remote from his business, whether as a member of a voluntary fire depart- 
ment or not, defendant’s contention would pessibly ‘have been conceded.” 

Their contention is, as we understand it, that the insured was engaged in pro- 
tecting his property when he was killed, and, in doing so, he was performing an act 
within the scope of his occupation as a jeweler. Whether or not this contention 
be sound is a question we are not now called upon to decide, for the testimony 
shows that the location of the fire the insured was engaged in fighting when he 
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was killed was approximately 500 feet, on a direct line, from his place of business, 
and about 850 feet around the block. The fire occurred in the Mansfield Steam 
laundry on Jefferson street, which is located on a lot approximately 500 feet 
south of the intersection of Jefferson and Polk streets, and the insured’s place 
of business is located on Polk street, approximately 350 feet west of that inter- 
section. 

Under these circumstances we cannot conceive of a satisfactory reason for 
holding that the insured was engaged in performing an act pursuant to his oc- 
cupation as a jeweler when he was killed. 

For these reasons we think the plaintiff is entitled to recover only such an 
amount of indemnity as the premium paid would have purchased for such more 
hazardous occupation. It is therefore ordered and decreed that the judgment 
appealed from be amended by reducing the principal sum thereof from $5,000 to 
$3,222.22, with interest thereon at the rate of 5 per cent, per annum from June 
10, 1923, until paid, and, as thus amended, that it be affirmed; appellee to pay 
costs of the appeal. 


DAVERN yv. TRAVELERS’ EQUITABLE INS. CO. (No. 26160.) 
Supreme Court of Minnesota. June.17, 1927. 
214 Northwestern Reporter 468. 

(Syllabus by the Court.) 

INSURANCE—HEALTH POLICY INDEMNIFYING AGAINST DISABILITY 
FROM SICKNESS CONTRACTED DURING POLICY TERM DID NOT 
COVER DISABILITY ARISING AFTER CANCELLATION, THOUGH 
SICKNESS AROSE BEFORE. 

Under a statutory provision in a policy of accident and health insurance, 
there was a cancellation by the insurer “without prejudice to any claim originat- 
ing” prior to the cancellation. . under the policy provisions referred to in the 
opinion, providing indemnity for disability for sickness contracted during the 
term of the policy, held that a claim originates not with the onset of the sick- 
ness, but with the beginning of the disability. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

Appeal from District Court, St. Louis County; Edward Freeman, Judge. 

Action by. Olive M. Davern, special administratrix of Edward T. Davern, 
deceased, against the Travelers’ Equitable Insurance Company. From a judg- 
ment for defendant, plaintiff appeals. Affirmed. 

Gannon, Strizich & Farnand, of Hibbing, for appellant. 

G. A. E. Finlayson, of Duluth, for respondent. 

Stone, J. Action on a personal accident and health policy to. recover sick 
benefits. After trial without a jury and findings for defendant, plaintiff appeals 
from the judgment. The policy insures “against loss or disability” as therein de- 
fined. The disability for which recovery is now sought resulted from “confining 
sickness” contracted by the insured during the term of the policy. Indemnity 
is also provided for nonconfining sickness “contracted by the insured” during 
that term. 

The insured, Mr. Davern, within the term of the policy, contracted a disease 
with which he was continuously afflicted until his death some months after the 
cancellation hereinafter discussed. That disease, although incurable and fatal, 
did not result at first in disability. Except as about to be stated, it was neither 
confining nor nonconfining within the policy definitions. It was confining for 
a period of 9 days from November 28, 1922, a claim for which was paid by de- 
fendant. Thereafter there was no disability and no confinement until after Feb- 
ruary 14, 1923, on which date defendant canceled the policy pursuant to a term 
thereof authorizing it so to do, but “without prejudice to any claim originating 
prior thereto.” Such a provision is authorized by statute. Section 3418, G. S. 
1923. 

The question, then, is this: Given sickness contracted within the term of 
such a policy, can there be recovery for disability resulting from that sickness 
but beginning after cancellation? 

The argument for plaintiff is that the indemnity provided, while measured 
by the resulting disability, is in fact “indemnity for sickness * * * contracted 
by the insured during the term of this policy.” We have given that argument 
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attentive consideration, mindful that in case of real uncertainty the issue would 
have to be resolved for the insured under the familiar rule governing the inter- 
pretation of contracts of insurance. But, considering the whole contract, we 
find the conclusion irresistible that a claim thereunder originates not with the 
sickness, but with the resulting disability, if any. No indemnity is provided for 
sickness, alone, however serious and even though fatal, the only obligation against 
the insurer arising in case of disability. The claim for indemnity, therefore, 
begins with, that is, originates with, the disability. Hence a cancellation is 
effective as against any claim for a disability beginning thereafter. 

That is this case. Payment was made for all the disability there was before 
or which began before cancellation. After the cancellation, Mr. Davern suffered 
confining illness for some months before his death. But, as we have already 
seen, the claim for such disability originated with the disability itself, that is, 
after the cancellation and not with the sickness which was contracted before. 
The claim as such did not originate before cancellation, and so there can be no 
recovery. That view is strongly supported by a provision of the policy that a 
“claim” for sick benefits “shall commence with the first, and cease with the 
last, regular treatment of the attending physician, unless the claim ceases by 
time limitation.” In health insurance, “each disability furnishes a new ground 
for a claim.” Bolton v. Inter-Ocean Life & Casualty Co., 187 Mo. App. 16/7, 
172 S. W. 1187. Successive periods of disability from the same disease give 
rise to separate claims. They have a common cause in the disease, but each, 
as a legal demand or “claim,” originates with the onset of the disability. 

Judgment affirmed. 


NERROW vy. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. (No. 15888.) 
Kansas City Court of Appeals. Missouri. April 4, 1927. 
Rehearing Denied May 9, 1927. 
2. INSURANCE—UNDER ACCIDENT POLICY, PLAINTIFF MUST SHOW 
THAT DEATH RESULTED FROM ACCIDENT. 
In action on policy of accident insurance, plaintiff has the burden of showing 
that death resulted from an accident. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 
3. INSURANCE—SHOWING VIOLENCE AS CAUSE OF DEATH PRIMA 
FACIE ESTABLISHES ACCIDENT. 
By showing that the cause of death was violent, plaintiff establishes prima facie 
that it was accidental. 
(For other cases, see Insurance, Dec. Dig. §665[5].) 


4. INSURANCE—CAUSE OF DEATH OF ONE INSURED AGAINST ACCI- 
DENT MAY BE SHOWN BY CIRCUMSTANTIAL EVIDENCE. 
Direct evidence of cause of death of one insured against accident is unneces- 
sary, and the jury may determine the cause from circumstantial evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


5. INSURANCE—BLOW AND RESULTING DEATH ARE “ACCIDENTAL,” 
WHERE AS TO INSURED THEY ARE UNFORESEEN, UNEXPECTED, 
UNUSUAL, AND NOT ACCORDING TO USUAL COURSE OF THINGS. 
Where blow and death resulting therefrom are as to insured unforeseen, unex- 

pected, unusual, and not according to the usual course of thing’, they are “accidental” 

within the meaning of an accident insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 455.) : 

6. INSURANCE—WHETHER KILLING OF ONE INSURED AGAINST 
ACCIDENT WAS INTENTIONAL WAS FOR JURY. 

In action on policy of accident insurance, whether negro who killed deceased 
intended to kill or injure him held a question for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 


7. INSURANCE—INSTRUCTION REQUIRING JURY TO FIND THAT 
INSURED RECEIVED BODILY INJURY, EFFECTED DIRECTLY AND 
INDEPENDENTLY OF OTHER CIRCUMSTANCES, BY ACCIDENTAL 


MEANS, AND NOT BY INTENTIONAL ACT, PROPERLY DEFINED 
“ACCIDENTAL MEANS.” 
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In action on policy of accident insurance, instruction that for plaintiff to recover 
jury must find that insured received a bodily injury, effected directly and inde- 
pendently of all other circumstances, by accidental means, and not by reason of the 
intentional act of any person, properly defined “accidental means.” 


(For other cases, see Insurance, Dec. Dig. § 669[10].) 


8. INSURANCE—WHETHER ACCIDENT INSURER WAS GUILTY OF 
VEXATIOUS REFUSAL TO PAY LOSS IMPOSING STATUTORY LIA- 
BILITY HELD FOR JURY (REV. ST. 1919, § 6337). 

In action on policy of accident insurance, whether insurer was*guilty of vexatious 

refusal to pay the loss imposing liability therefor to beneficiary, under Rev. St. 1919, 

§ 6337, held a question for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


9. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT NEGRO 
KILLING ONE INSURED AGAINST ACCIDENT DID NOT INTEND 
TO KILL OR INJURE HIM. 

In action on policy of accident insurance, evidence held to sustain finding that 
negro cutting insured with a knife and killing him did not intend to kill or injure him. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Jackson County; Samuel A. Dew, Judge. 

Action on policy of accident insurance brought by Ruby Nerrow against the 
Pacific Mutual Life Insurance Company of California. From a judgment for 
plaintiff, defendant appeals. Affirmed. 

Charles M. Miller, Henry M. Shughart, and Lowell R. Johnson, all of Kansas 
City, for appellant. 

Mont T. Prewitt, of Kansas City, for respondent. 

ARNOLD, J. This is an action to recover upon a policy of accident insurance, 
together with the statutory penalty for vexatious refusal to pay, and a reasonable 
uttorney’s fee. 

Defendant is a corporation organized and existing under the laws of the state 
of California, and was authorized to do business in the state of Missouri. Its offices 
were at 522 Finance building, in Kansas City, Mo. 

Om June 21, 1924, defendant issued its accident policy on the life of one Rolly 
Robinson, in the principal sum of $400, in case of death of insured by accident 
within 90 days thereof. The policy also provided for specified payments for loss of 
life, limb, limbs, sight, or time by accidental means, and for loss of time by sickness. 
The beneficiary, in case of death of the insured, as named in the policy was Ruby 
Nerrow, sister of insured, with whom he lived and made his home in Kansas City, 
Mo. While the said policy was in full force and effect and on July 12, 1924, the 
insured was cut across the neck, resulting in the severing of the jugular vein, and 
he died almost immediately. Proofs of death were timely furnished and demand 
made for payment, which was refused, and this suit followed. 

The petition sets out the necessary formal matters and charges that on the 
night of July 12, 1924, the insured was injured “by being accidentally cut across the 
neck, directly resulting in the death of said Rolly Robinson on the 12th day of July, 
1924 ;” that the provisions of said policy were fully complied with by the insured; 
that plaintiff, as the beneficiary thereunder, complied with all the provisions of said 
policy required of her; but that defendant, without just reason or excuse, has 
vexatiously failed, neglected, and refused to pay the amount due under the terms 
of the policy by conspiring with one Geo. W. Lucas as to the manner in which 
the insured met his death, for the purpose of defeating plaintiffs rights; and on 
account of said vexatious refusal and neglect to pay, under section 6337, R. S. Mo. 
i919, defendant is liable and should be assessed 10 per cent. of the face of the policy 
and a reasonable attorney’s fee of $1,000. Judgment is asked in the total sum of 
$1,440. 

The amended answer is a general denial, and, as further answer, defendant 
avers that if plaintiff is the beneficiary of a policy of insurance issued to one Rolly 
Robinson, as described in her petition, that said policy contained a provision, by the 
terms of which it was agreed that defendant should not pay, indemnity for any 
injury sustained by insured by reason of the intentional act of any person; that if 
said Rolly Robinson did receive injuries which resulted in his death, said injuries 
were sustained by reason of the intentional act of another person. 
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The reply was a general denial. Upon the pleadings thus made the cause went 
to trial to a jury, resulting in a verdict for plaintiff in the amount of $435.65 claim 
for loss and damage, $350 for attorney’s fees, and $40 penalty for vexatious refusal 
to pay. Judgment was entered accordingly in the total sum of $825.65. Timely 
motions for a new trial and in arrest of judgment were overruled, and defendant 
has appealed. 

The facts disclosed by the record are that insured was a negro employed in one 
of the packing houses of Kansas City, Mo., and that he made his home with his 
sister, Ruby Nerrow, the beneficiary named in the policy, and her husband. On 
July 12, 1924, the insured was killed by having his throat cut at the hands of one 
George W. Lucas, also a negro. 

It appears that insured left his home at 1823 Vine street, in Kansas City, Mo., 
about 4 o'clock in the afternoon of the day of his death, and that he was killed at 
about 7:30 p. m. on the same day in front of No. 552 Lydia avenue in said city; 
that George W. Lucas lived at 553 Lydia avenue, in the rear; that Lucas left his 
home at about 2 p. m. on said day and went to a barbecue stand run by one Jack 
Johnson in the rear of 552 Lydia avenue, remaining there some time, and then went 
on north to a grocery store where he made some purchases, remaining some time. 
At about 6:30 p. m. he started back home on the west side of Lydia avenue, carrying 
his packages. When he was in front of the areaway leading from Johnson’s barbecue 
stand to the street, between Nos. 552 and 554 Lydia avenue, one Belle Johnson, negro 
and common-law wife of said Jack Johnson, came running out of the areaway 
and besought the protection of Lucas from a threatened assault from Johnson. 
Lucas testified that Belle Johnson said that Rolly Robinson and Jack Johnson were 
scuffing in the house; that they quit scuffing, and Robinson came out of the house 
and said to the witness, “What have you got to do with it?” and witness related, 
“IT said nothing.” Witness then went home where he left his packages, remained a 
few minutes, and then went cross the street to the home of his mother-in-law; that 
he left there after a few minutes and started north, intending to go to a pool hall; 
that he met Robinson standing near a telephone or telegraph pole at 552 Lydia 
avenue; that Robinson said, “I guess you went home and got a pistol or a knife, 
and you want more.” And witness said, “More? I ain’t wantin’ no trouble at all.” 
That Robinson then rushed at him with a knife; that Lucas thereupon drew a knife; 
that Robinson struck witness on one hand’ cutting it; that witness then struck at 
Robinson with a knife, cutting him somewhere in the face; that he was trying to 
hit Robinson because, as Robinson already had his knife drawn, he could not scare 
him. 

The testimony shows that after Lucas struck Robinson with his knife, the latter 
ran across Lydia avenue and there fell in a yard, where he died. 

The occurrence just described took place on Saturday night, July 12, 1924, and 
at about 2 o’clock the following Sunday morning Lucas surrendered to the police. 
He was placed in the county jail and when arraigned pleaded guilty to the charge of 
killing Robinson and was sentenced to two years in the penitentiary. He served 
such part of the sentence as was required and was present at the trial of the case 
at bar and testified as above indicated. 

While Lucas was confined in the county jail and prior to his plea of guilty, 
counsel had been employed by plaintiff to collect the insurance under the policy 
herein, and, in the investigation of the circumstances attending the killing, counsel 
went to the county jail, questioned Lucas, and secured a statement from him, which 
counsel. reduced to writing. There is some conflict in the testimony as to whether 
Lucas read the said statement, or whether it was read to him, but at any rate he 
signed it. The statement was received in evidence and is as follows: 


“October 3, 1924. 

“My name is George W. Lucas. I am married and have three children. My 
residence is at 525 Claremont, Kansas City, Mo. I am 36 years old. I have been 
charged with the killing of Rolly Robinson on the night of the 13th day of July, 
1924, at or near 546 Lydia avenue, Kansas City, Mo. I had known Rolly Robinson 
for some time, and we had been friends and had never had any trouble. I had no 
intention of killing Rolly Robinson, or injuring him in any way on the night in ques- 
tion. The trouble was between two other friends of mine, Jack Johnson and Belle 
Johnson, who had lived together for a number of years, but who were separated at 
the time. I was only acting as a peacemaker between the Johnsons, and in pro- 
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tecting myself while so acting I had no intention of injuring or killing Rolly 
Robinson, or in any way injuring Belle Johnson. I have read the above statement, 
and it is correct. [Signed] George W. Lucas.” 

It appears that counsel for plaintiff informed defendant of the purport of the 
above statement of Lucas. Thereafter, and while Lucas was in the penitentiary, 
counsel for defendant took his deposition, which was introduced in evidence at the 
trial in the process of cross-examination. There appears to be a discrepancy between 
the written statement given by Lucas and signed in the county jail and the state- 
tnents made in his deposition and testimony at the trial, to wit, as to Lucas’ intent 
when he struck and killed Robinson. Plaintiff charges conspiracy between defend- 
ant and Lucas to defeat plaintiff’s rights under the policy. It seems to be agreed 
between the parties, and the case was tried throughout on the theory, that if Lucas 
did not intend to kill Robinson, the latter met his death through accidental means, 
and in that event defendant would be liable under the policy. 

[1] Plaintiff urges at the outset that this appeal should be dismissed for the 
reason that appellant’s brief fails to furnish a clear and concise statement of facts, 
as required by section 1511, R. S. 1919, and by our rule 16. On examination, we find 
such statement of facts in appellant’s brief as to enable this court readily to grasp 
the facts of the case without extraordinary effort, and under our ruling in Hyde v. 
Henman (Mo. App.) 256 S. W. 1088, 1090, we are not warranted in dismissing the 
appeal. 

[2, 3] For the first assignment of error, defendant urges that its demurrer 
offered at the close of all the evidence in the case should have been sustained, and 
argues that, under the allegations of the petition, the burden of proving that the 
injury resulting in the death of insured was accidental was upon plaintiff and that 
this burden was never shifted. As to this point, it is plaintiff’s position that the 
cause of Robinson’s death was shown to have been violence. The testimony of the 
deputy coroner and other witnesses was that Robinson’s death was caused by the 
severance of his jugular vein. 

[4] In the case of Schmohl v. Ins. Co., 177 S. W. 1108, this court held that, in an 
action on an insurance policy insuring against death resulting from violent and 
accidental means, the plaintiff has the burden of showing that the cause was accidental 
and violent, but, when the cause of death is shown to have been violent, it will be 
presumed to have been accidental in the absence of proof to the contrary, and a 
prima facie case is made. The same case is found in (Mo. App.) 189 S. W. 597, 
and 197 S. W. 60, where the Supreme Court, to which the case had been transferred, 
supported such ruling. Also, in the case of Laessig v. Travelers’ Protective Ass’n. 
169 Mo. 272, 281, 69 S. W. 469, 471, the Supreme Court said: 

“The jury must determine the fact as to what caused the death. There need 
not necessarily be direct proof or evidence of the cause. The cause may be found 
by the jury from facts and circumstances.” 

[5] And in Strother v. Accident Association, 193 Mo. App. 718, 721, 188 S. W. 
314, 315, this court held: 

“Under the restricted meaning given the term ‘accident’ in policies of this 
character, the blow which McCarty received, and his death resulting therefrom, 
may be said to be accidental; for as to him they were unforeseen, unexpected and 
unusual, not taking place according to the usual course. of things, and therefore, 
were accidental in the usual, natural and popular meaning of the word.” 

See, also, Lovelace v. Trav. Ass’n, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 
47 Am. St. Rep. 638; Crist v. Ins. Co. (Mo. App.) 282 S. W. 64; Black v. Emory 
(Mo. App.) 275 S. W. 51. 

[6] Defendant insists that the testimony of Lucas in his deposition and at the 
trial, to the effect that he knew Robinson and that Robinson was killed in a personal 
altercation between them, is uncontradicted. This position requires a construction 
at the hands of the jury as to the purport of the written statement given to plain- 
tiff’s counsel by Lucas while in jail. It is true the statement may be more or less 
ambiguous, but it must be noted that Lucas stated therein: 

“TI had no intention of killing Rolly Robinson, or injuring him in any way on 
the night in question.” 

Defendant insists that the clause just quoted from the statement referred to the 
prior altercation in which the Johnsons were involved. But the testimony fails to 
show that at that time there was a violent personal encounter between Lucas and 
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Robinson. We hold there was substantial evidence in Lucas’ statement from which 

the jury could infer that Lucas had contradicted himself, and that he did not intend 

to kill or injure the insured. The question was within the province of the jury, and 
there was no error in refusing to sustain the demurrer offered by defendant. 

It is further urged the court erred in not directing a verdict for defendant 
because the uncontradicted evidence was that the insured met his death as a result 
of injuries sustained by reason of the intentional act of George Lucas. We have 
already pointed out that, as between the testimony of Lucas at the trial and in his 
deposition and the statement given plaintiff’s counsel, the jury was warranted in 
finding there was a contradiction. We. have already determined this point against 
defendant’s contention in our discussion of point 1. In thus ruling, we are supported 
by the case of Cooper v. Life Ins. Co. (Mo. App.) 253 S. W. 465, 467, where it 
is said: 

“The insurer, to escape liability under the clause of the policy in question, must 
show that the act which caused the injury was wholly intentional, not partially so. 
The expression, ‘injuries caused wholly or in part by an intentional act,’ does not 
mean injuries caused by an act wholly or in part intentional.” 

As already stated, the testimony herein was such that the jury was warranted 
in finding the death of the insured at the hands of Lucas was not wholly intentional. 

[7] It is urged the court erred in giving plaintiff’s instruction No. 1. It appears 
unnecessary to set out this instruction in full, but an examination thereof shows that 
it instructs the jury on the law in conformity with the pleadings and evidence. It 
required the jury to find that the insured received a bodily injury, effected directly 
and independently of all other circumstances, by accidental means, and not by reason 
of the intentional act of any person. This instruction properly defines “accidental 
means,” as found in Strother v. Accident Association, supra, and is not erroneous. 

[8] It is charged the court erred in submitting to the jury the question of 
defendant’s vexatious refusal to pay the loss, because, under all the evidence, defend- 
ant had the right to stand on the provisions of the policy and had a right to entertain 
an honest difference in opinion as to its liability under the policy. We are not 
impressed with the justness of this contention. The record contains substantial 
evidence that defendant was informed of all the facts and circumstances in the case 
prior to the institution of this suit. While there may be no formal proof of vexa- 
tious refusal, the testimony of record is sufficiently substantial to take the question 
to the jury. The instruction was properly given. West v. Life Ins. Co. (Mo. App.) 
258 S. W. 13, 14; Cohen Groc. Co. v. Bonding Co. (Mo. App.) 251 S. W. 127, 128; 
Schwartz v. Accident Society, 216 Mo. App. 63, 71, 267 S. W. 87 

[9] Finally, it is urged the court erred in refusing to set-aside the verdict on 
motion because the verdict is against the evidence and against the law as set out in 
the instructions given by the court. We have already determined this point against 
defendant’s contention and need not discuss it further. We fail to find reversible 
error of record, and ‘the judgment is accordingly affirmed. 

Bland, J., concurs. 

Trimble, P. J., absent. pee 

HILL v. TRAVELERS’ INS. CO. et. al. 
Supreme Court of Tennessee. Jan. 15, 1927. 
Rehearing Denied June 25, 1927. 

294 Southwestern Reporter 1097. 

1. DEAD BODIES—WIDOW MAY STIPULATE AUTOSPY OF HUSBAND’S 
BODY BE HELD IN PRIVATE AND WITHOUT MUTILATION. 
Widow, having right to refuse to permit autopsy of husband’s body, had right 

to clothe consent with any limitations she might choose to make, including stipula- 

tions that body should not be mutilated, and that autopsy be held in private. 

(For other cases, see Dead Bodies, Dec. Dig. § 1.) 


2. DEAD BODIES—DECLARATION ALLEGING AUTOPSY IN OPEN 
SPACE AND MUTILATION OF BODY, CONTRARY TO WIDOW’S 
STIPULATION, STATED CAUSE OF ACTION. 

Declaration, alleging that defendants performed autopsy on body of plaintiff's 
husband in open space in cemetery, and removed and kept heart, contrary to plain- 
tiff’s expressed stipulation that autopsy be made in decent way, not in open or public 
place, and without mutilation of body, held to state cause of action. 

(For other cases, see Dead Bodies, Dec. Dig. § 59.) 
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Error to Circuit Court, Shelby County; H. W. Laughlin, Judge. 


Action by Mary Brown Hill against the Travelers’ Insurance Company and 
another. To review a judgment sustaining a demurrer to the declaration, plaintiff 
brings error. Subsequently writ was dismissed. On petition to rehear. Order dis- 
missing writ set aside, judgment reversed, and cause remanded. 


T. B. Passmore, of Memphis, for plaintiff in error. 


G. T. Fitzhugh and Ben W. Kohn, both of Memphis, for defendants in error. 

Swiccart, J. The declaration in this case was filed by Mrs. Mary Brown Hill 
against the Travelers’ Insurance Company and Dr. John A. McIntosh for damages 
for an unauthorized mutilation and exposure of the body of her deceased husband. 
The plaintiff has appealed from a judgment sustaining a demurrer filed to the declara- 
tion by both defendants. 


The demurrer makes the defense that the declaration fails to state a cause of 
action against the defendants, and also interposes the statute of limitations of one 
year as a bar to the action. 


The declaration contains a single count, and avers that plaintiff’s husband, Albert 
J. Brown, died on August 18, 1923; that he held a policy of accident insurance 
issued by the Travelers’ Insurance Company, and that on August 21, 1923, while 
the body of her husband was being prepared for burial, the insurance company 
requested permission to have an autopsy performed; that after refusing this per- 
mission for two days the plaintiff consented that the autopsy might be made “with 
the expressed stipulation that same must be done in a proper and decent way, that 
it must not be made in an open or public place, and that it must not involve the 
mutilation of the body.” 

The declaration avers that the autopsy was performed by Dr. MecIntosh, acting 
as agent for the insurance company. 

The declaration avers that in making the autopsy the defendants were wanton, 
willful, and inhuman in their disregard of the feelings and sensibilities of the plain- 
tiff, in violation of her legal rights, in that the autopsy was performed in an open 
space in the cemetery, in plain view of nearby residences, and where the public - 
might and did look upon the autopsy; and in that parts of vital organs, including 
the heart, were removed from the body and retained by the defendants “in disregard 
of law and common decency and the expressed conditions and limitations of plain- 
tiff’s permission.” 

The declaration further avers that after removing the heart from the body of 
plaintiff's deceased husband, the defendants used it as evidence in an effort to defeat 
plaintiff's claim on said policy of insurance, after which it was retained by Dr. 
McIntosh and used in a medical college for purposes of scientific exhibition and 
instruction. 

The declaration avers that, as a direct consequence “of this wrongful, willful, 
and wanton conduct on the part of the defendants,” plaintiff suffered from worry, 
grief, and mental anguish to the extent that she completely lost her health, and was 
confined at times in a hospital in a state of nervous collapse, and has suffered a 
permanent injury to her health. 

It is further averred in the declaration that within the year immediately follow- 
ing the date of the autopsy Dr. McIntosh falsely denied to plaintiff that he had the 
heart or any other part of the body in his possession, and that by such methods of 
deception knowledge of the facts averred as the cause of action was kept from 
plaintiff until a date less than one year prior to the institution of the suit. 


The reported decisions of this court do not contain a direct precedent for the 
determination of the issue here presented. Similar causes of action were considered 
by the Court of Civic Appeals in two cases. Dutto v. Cemetery, 8 Tenn. Civ. App. 
120; Taylor v. Bearden, 6 Tenn. Civ. App. 33. The report of each of these cases 
contains a notation that the case was carried to the Supreme Court and there affirmed. 

In Dutto v. Cemetery, supra, a cause of action was sustained for the wrongful 
disinterment and removal of a body from one lot to another in the same cemetery, 
on the theory that the plaintiff’s right of possession of the body of her deceased 
child had been disturbed or trespassed upon; the Court of Civil Appeals holding that 
“the plaintiff .could bring trespass or an action upon the facts of the case, * * * for 
any invasion or disturbance of the place where her daughter was buried.” The Court 
of Civil Appeals further held in that case that in such an action damages may be 
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recovered for the mental suffering of the plaintiff, “whether any actual money loss 
or damage is sustained or not.” 

In Taylor v. Bearden, supra, damages for mental suffering and anguish were 
awarded the plaintiff against the defendant, an undertaker, because of his negligent 
performance of his contract to properly embalm the body of plaintiff’s wife. 

The case here is not the same as that involved in Taylor v. Bearden. The 
wrong here complained of is not the result of negligence, but is a willful violation 
of plaintiff’s right to the undisturbed possession and interment of the body of her 
deceased husband, except in so far as she surrendered that right by her express 
permission as described in the declaration. 

The case of Larson v. Chase, 47 Minn. 307, 50 N. W. 238, 14 L. R. A. 85, 28 
Am. St. Rep. 370, has been referred to many times in cases from other jurisdictions 
as the leading case on this question. It was there held that the right to the possession 
of a dead body for the purposes of decent burial is vested in the surviving husband 
or wife or next of kin, and that it is a right which the law will recognize and protect. 
While disaffirming the proposition that a corpse is property in the ordinary commer- 
cial sense, the court held that any interference with the right of possession for burial, 
by mutilating or otherwise disturbing the body, is an actionable wrong and a subject 
for compensation. Dealing with the measure of damages for such a wrong, the 
Supreme Court of Minnesota said: . 

“Wherever the act complained of constitutes a violation of some legal right of 
the plaintiff, which always, in contemplation of law, causes injury, he is entitled to 
recover all damages which are the proximate and natural consequence of the wrong- 
ful act. That mental suffering and injury to the feelings would be ordinarily the 
natural and proximate result of knowledge that the remains of a deceased husband 
had been mutilated, is too plain to admit of argument.” 


We have not been able to find any dissent from the general propositions asserted 
in Larson v. Chase, supra. 

To the same general effect are the holdings in Darcy v. Presbyterian Hospital, 
202 N. Y. 259, 95 N. E. 695, Ann. Cas. 1912D. 1238; Mensinger v. O’Hara, et al., 189 
ill. App. 48; Koerber v. Patek, 123 Wis. 453, 102 N. W. 40, 68 L. R. A. 956; Hassard 
v. Lehane, 143 App. Div. 424, 128 N. Y. S. 161; Wright v. Hollywood Cemetery 
Corporation, 112 Ga. 884, 38 S. E. 94, 52 L. R. A. 621. 

The case of Mensinger v. O’Hara et al., 189 Ill. App. 48, cited above, and 
Nichols v. Central Vermont R. Co., 94 Vt. 14, 109 A. 905, 12 A. L. R. 233, limit the 
recovery of damages for mental anguish to instance of willful or wanton negligence, 
and to that extent are in conflict with the decision of the Court of Civil Appeals in 
Taylor v. Bearden, supra, and this limitation is recognized in other jurisdictions. 
The principles underlying the award of damages in Taylor v. Bearden, however, 
were recognized and followed by this court in Wadsworth v. Telegraph Co., 86 Tenn. 
695, 8 S. W. 574, 6 Am. St. Rep. 864, wherein it was held by a majority of the court 
that damages may be awarded for mental anguish and suffering on account of the 
failure of a telegraph company to properly transmit and deliver a telegram. 

The limitation of a recovery for mental anguish to cases involving a willful or 
wanton wrong is not, however, material to the present case in view of the averment 
of the declaration that the acts complained of were done in wanton, willful, and 
reckless disregard of the legal rights of the plaintiff. 


In Koerber v. Patek, supra, the plaintiff had given the defendant permission 
“to merely examine the stomach” of the body of her deceased son, and the declara- 
tion or complaint averred that the defendant willfully, maliciously, and without 
authority, and against the wish of the plaintiff, cut out and removed the stomach of 
the dead body and refused to return the same on request, whereby burial became 
necessary without it. The Supreme Court of Wisconsin held that a good cause of 


action in favor of the plaintiff was stated and that the trial court had erred in 
sustaining a demurrer to the complaint. 


In Winkler v. Hawkes, 126 Iowa, 474, 102 N. W. 418, the question of whether 
the plaintiff had consented to a post mortem examination of the body of her deceased 
husband was submitted to a jury, and verdict was rendered for the defendant. It 
was urged on appeal that there was no evidence to support the verdict. 

The Supreme Court of Iowa held that the consent given by the plaintiff to an 
examination of the body for the purpose of determining the cause of death implied 
a permission to the surgeon to conduct the examination in the approved and usual 
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manner practiced by the profession, including a necessary removal of some of the 
parts for microscopic examination; and that the defendants were not guilty of an 
actionable wrong in so doing “unless such permission was expressly withheld at 
the time consent to open the body was given.” The Court construed the verdict as 
a finding by the jury against the plaintiff’s claim that she had withheld permission for 
the removal of any part of the body, and the judgment for the defendant was 
accordingly affirmed. 

Obviously the holding in the case last cited does not support the demurrer in 
the present case, in the face of the averment of the declaration that permission to 
conduct the autopsy was given with the expressed stipulation “that it must not involve 
the mutilation of the body.” 

[1, 2] The plaintiff in the present case, having the undoubted right to refuse to 
permit an autopsy to be held at all, had the right to clothe her consent with any 
stipulations or limitations she might choose to make. The expressed limitation that 
the body should not be mutilated clearly negatives any consent on the part of the 
plaintiff that any portion of the body should be severed and removed. Also, we 
think the plaintiff had the right to dictate that the autopsy be held in private and 
not in a public place. The violation of either or both of these limitations on the per- 
mission given by the plaintiff for the autopsy was a trespass on her rights as defined 
in the authorities hereinabove cited. 

It is our conclusion, therefore, that the declaration did state a cause of action 
against both of the defendants. 

[3] The statute of limitations of one year, invoked by the defendants, applies 
to “actions for libel, for injuries to the person, false imprisonment, malicious prosecu- 
tion, criminal conversation, seduction, breach of marriage promise and statute penal- 
ties. Shannon’s Code (all editions) § 4469. 

The contention is made by the defendants that the cause of action stated in the 
declaration is “for injuries to the person.” 

The authorities cited herein clearly force a contrary holding. The damages 
recoverable in such a case are not for the injury done to the dead body, but are for 
the wrongful or trespass on the plaintiff’s right to the undisturbed possession and 
control of the body, measured by the mental anguish and suffering of the plaintiff 
occasioned thereby. Clearly this is not an action for “injuries to the person.” 

[4] Defendants further contend that the averments of the declaration, appar- 
ently included for the purpose of avoiding the statute of limitations of one year, 
constitute an admission on the part of the plaintiff that this statute of limitations is 
applicable to the case. 

We cannot agree to this proposition. Averment of facts explaining the failure 
of the plaintiff to institute her suit at an earlier date is not an admission that the 
suit would have been barred but for the existence of such facts. No element of 
estoppel is involved on account of such averments. 

Plaintiff’s appeal was dismissed on a former day of this term, upon the motion 
of the defendants based upon plaintiff’s failure to file her assignments of error ten 
days before the case was set for hearing. 

A petition to rehear having been filed by the plaintiff, the former order will be 
set aside, and judgment will be entered reversing the judgment of the circuit court 
and remanding the case for further proceedings. 
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AUTOMOBILE 


JETNA CASUALTY & SURETY CO. v. ETOCH. (No. 70.) 
Supreme Court of Arkansas. June 13, 1927. 
295 Southwestern Reporter 376. 

1. INSURANCE—PARTIES MAY MAKE ANY CONTRACT OF INDEM- 

NITY INSURANCE NOT PROHIBITED BY LAW. 

Parties to contract of automobile indemnity insurance may make any contract 
not prohibited by law. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 


2. INSURANCE—INSURER HELD LIABLE ON INDEMNITY POLICY 
COVERING TRUCK, THOUGH TRUCK WAS DRIVEN AT TIME OF 
ACCIDENT BY PERSON UNDER. AGE OF 16, CONTRARY TO 
POLICY’S REQUIREMENT. 

Insurer held liable on indemnity insurance covering truck, though policy denied 
liability if truck was driven by person under age of 16 and truck was driven at 
time of accident by 11 year old boy, left in charge but not authorized to drive 
truck while driver was in building. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

Kirby, Wood, and Smith, JJ., dissenting in part. 

Appeal from Circuit Court, Phillips County; E. D. Robertson, Judge. 

Action by Habib Etoch against the Atna Casualty & Surety Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Bevens & Mundt, of Helena, for appellant. 

W. G. Dinning, of Helena, for appellee. 


Kirsy, J. The only question presented by this appeal is whether or not the 
Indemnity Insurance Company is liable on the policy for the payment of damages 
incurred by the insured in the operation of his automobile truck, being driven at 
the time of the injury by a boy 11 years of age. 

The material parts of the policy are: 

“The AXtna Casualty & Surety Company does hereby insure the assured, subject 
to all special provisions contained herein and the general provisions indorsed herein, 
which are hereby referred to and made a part of this policy. General provisions: 
IX. Limitation of Use. Unless otherwise provided by an agreement in writing 
contained herein, or added hereto, the company shall not be liable under this policy 
for any loss or damage: * * * (c) While being operated in any race or speed con- 
test, or while being operated by any person in violation of law as to age, or by 
any person under the age of sixteen years.” 

It appears from the testimony that the truck was being operated on the day 
of the injury by Harry Smith, appellee’s regular driver, who was an experienced 
driver of full age; that he had some duty to perform inside of the Cleburne Hotel, 
and left Zack Williams, an 11 year old boy, in charge of the truck to guard the 
contents and keep any one from getting anything out of it. 

Some one came along and ordered the boy to move the truck, and he undertook 
to do it and drove or backed it into a store and broke the plate glass front thereof. 
The boy had not been employed by appellee, and had no authority from him or the 
driver to move the truck. 

In reporting the accident: to the insurance company, appellee stated: 

“* * * Person operating it, Zack Williams, age 11. * * * Describe fully place 
and cause of accident or loss: Truck had been parked on Porter street next post 
office by Harry Smith, driver, and left boy in truck while he went in barber shop. 
The boy was told by some one passing to move the truck, and when he started 
it he could not stop it, and ran into plate glass window in building owned by B. L. 
Lyford, at No. 212 Porter street. * * *” 

The owner of the building recovered judgment against, appellee for the damage 
for breaking the glass, $119 and costs, and appellee in this suit recovered judgment 
against the insurance company for the amount of the said damages and costs, 
$131.20, from which this appeal is prosecuted. 

It is earnestly urged by the insurance company that it is not liable in any event 
under its policy to indemnify appellee for damages caused by his truck while being 
operated by a person under 16 years of age. 
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The policy does expressly provide that the company shall not be liable under 
it for any loss or damage while the automobile truck described therein is operated 
by any person under the age of 16 years. 

[1] It will not be questioned that the parties can make any contract of insur- 
ance not prohibited by law, and there appears to be good reason why an indemnity 
company would not be willing to assume the risk for damages resulting from cars 
being driven or operated by persons under 16 years of age. 

The testimony shows that, although the truck was being operated on the day 
of the injury by appellee’s employee, an experienced driver of full age, it was 
left by him in charge of the boy, who attempted to move it at the suggestion of 
some other person, and who did start the truck and drive or back it into the ‘store, 
causing the damage thereto. 

{2] Such action was necessarily operating the truck at the time of the injury 
within the apparent and obvious meaning of the policy exempting or excusing the 
company from liability for damages caused while the truck was being operated 
by any person under 16 years of age, in the opinion of the writer, concurred 
in by Justices Woop and Smitu. Brock v. Travelers’ Ins. Co., 88 Conn. 308, 91 
A. 279, cited in 35 Ann. Cas. 635, note, and Hossley v. Union Indemnity Co., 137 
Miss. 537, 102 So. 561. 

The majority of the court is of the opinion, however, that, since the insured 
had employed a skilled and experienced driver of full age to operate the truck 
and had no information that he had left it in care of the 11 year old boy while 
in the discharge of his regular duties, he should not be held responsible for any 
damages resulting from the moving of the truck by the boy, who had no authority 
from him to either watch the truck or move it. 

The purpose in taking out the insurance was to provide indemnity against 
damages caused by the operation of the truck, of course, and, since it was left 
standing temporarily by the regular driver, while he went into the hotel or barber 
shop to attend to some duties there and since the boy, who was requested to watch 
the truck, had no authority whatever from him or his employer to move it, the 
owner of the truck is no more liable to the payment of damages caused by its 
unauthorized movement, nor the insurance company any less liable to the payment 
of indemnity therefor, than if the truck had been accidently started by some other 
car bumping against it and the damage thereby caused; in other words, that, within 
the meaning of the provisions of the policy, the truck, while standing at the curb 
until the driver could discharge the necessary duties inside the building, was being 
operated by him within the meaning of that clause in the policy. Commonwealth 
v. Henry, 229 Mass. 19, 118 N. E. 224, L. R. A. 1918B, 827. 

The judgment is accordingly affirmed. 


MAMMOTH GARAGE v. TAYLOR 
Court of Appeals of Kentucky. June 10, 1027. 
295 Southwestern Reporter 429. 

2. INSURANCE—RECOVERY FOR ALLEGED FAILURE TO INSURE 
AUTOMOBILES HELD UNAUTHORIZED, WHERE CHATTEL MORT- 
GAGE DID NOT REQUIRE SELLER TO KEEP THEM INSURED. 

In seller’s action to enforce liens for unpaid purchase price of automobiles, 
in which defendant by counterclaim sought recovery for seller’s failure to keep 
automobiles insured, recovery for seller’s alleged breach thereof was not authorized, 
where chattel mortgage did not require seller to keep them insured. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


3. INSURANCE—TO RECOVER FOR FAILURE TO INSURE AUTOMO- 
BILES, MORTGAGOR MUST PROVE AGREEMENT TO INSURE WAS 
OMITTED FROM MORTGAGE BY FRAUD OR MISTAKE. 

Where chattel mortgage did not require seller of automobiles to insure them, 
to authorize recovery for seller’s failure so to insure, it was incumbent on buyer 
to allege and prove that seller’s agreement to insure was by fraud or mistake left 
out of contract. 

(For other cases, see Insurance, Dec. Dig. § 104.) 

Appeal from Circuit Court, Bell County. 

Action by the Mammoth Garage and others against George H. Taylor, in 





742 The Insurance Law Journal, Vol. 69 [Oct., 1927 


which defendant filed a counterclaim, and J. G. Hoskins intervened. Judgment was 
entered on verdict for plaintiff for amount claimed and for defendant on his 
counterclaim, and plaintiff named appeals. Reversed, with directions to grant a 
new trial and for further proceedings. 

James M. Gilbert, of Pineville, for appellant. 

N. R. Patterson, of Pineville, for appellee. 

Turner, C. In February and March, 1924, appellant, Webb, doing business 
as the Mammoth Garage, sold and delivered to appellee two automobiles, one in 
each of those months. 

A cash payment was made upon each of them at the time, and a chattel 
mortgage executed setting forth the terms of sale, the time and amount of pay- 
ment of the deferred installments, together with the undertaking by the purchaser 
to keep the two motor vehicles insured against fire and theft for not less than the 
total of the unpaid installments, and with a provision precipitating the due date 
of all installments if any one of them was not paid at thé time fixed. In each 
instance the estimated cost of insurance was embraced in the purchase price. 

In the fall of 1924 this ordinary action was filed, seeking to enforce a lien 
for the unpaid purchase price, being a balance in one case of $233.50, and in the 
other of $273.12. : 

An answer and counterclaim was filed, admitting the amount of the unpaid 
purchase price in each instance, and alleging as to one of the motorcars that it 
was practically destroyed by fire of unknown origin while in defendant’s posses- 
sion, and “that he thereupon carried said automobile to plaintiff’s place of business 
and left same there with the plaintiff, and requested the plaintiff to collect and dis- 
tribute the fire insurance thereon.” He then alleges that it was provided in the 
contract that defendant should keep the motor vehicle insured against fire for 
enough to pay the balance of the purchase price, and that at the time of the making 
of the contract he paid plaintiff enough money for the purpose, and plaintiff agreed 
to pay for said fire insurance, and agreed that the insurance would be maintained 
and kept up by plaintiff, and asked that the plaintiff be required to disclose whether 
he had effected such insurance and whether he had collected same. 

As to the other automobile, it is alleged that defendant had wrongfully and 
without right procured and had served upon defendant an order of attachment, 
wherein he sought to specifically enforce a lien thereon, and that accordingly said 
motorcar was taken from defendant, and defendant deprived of the use thereof, 
and placed in the garage of one Hoskins, and he prays the cause be transferred 
to the equity docket, for a disclosure as to the insurance, and that he recover of 
the defendant damages for the wrongful taking of the second car. 

A demurrer to the answer and counterclaim was filed, which, so far as this 
record shows, was never acted upon; but on January 21, 1925, an order was 
entered reciting, “The answer and counterclaim having been stricken, the defend- 
ant is given time to amend.” 

About that time J. G. Hoskins filed his petition to be made a party assert- 
ing a claim and lien against one of the cars for repairs, etc., placed thereon, and 
that the same be sold. At the time the answer and counterclaim was filed, defend- 
ant also entered a motion to discharge the attachment. 

Plaintiff filed an amended petition, alleging that the motorcar damaged by fire’ 
was delivered to him by defendant, and that he was holding possession of the same 
by virtue of the terms of the chattel mortgage, and that same is not worth more 
than the amount of his lien thereon, and that the other car was being held by 
James Hoskins for a debt against the same for repairs, and that that car is worth 
less than the amount of the liens held against it. 

A judgment of sale was entered as to each of the cars, but the record does not 
disclose that it was ever executed. 

During the trial, defendant filed an amended answer, asserting only that plain- 
tiff, while doing business as the Mammoth Garage, was a partnership composed of 
R. S. Webb and Ralph Farmer, and that such partnership, while doing business 
under that trade-name, had not complied with the statute, and had not filed in the 
office of the clerk of the county court their statement or certificate stating the name 
of the partnership or the full names of the partners, and that, because their failure 
so to do, they had no right to maintain this action. 

On the trial, the jury returned a verdict for plaintiff for the amounts of the 





Auto] Mammoth Garage v. Taylor 743 


uncontroverted liens on each of the motorcars, and then found on the counterclaim 
a verdict for defendant in the sum of $500, and, a judgment having been entered 
on this verdict, the plaintiff has appealed. The court also in its judgment discharged 
the plaintiff’s attachment. 

[1] In the original petition, grounds for a specific attachment under section 
249, Civil Code, were stated, and the indorsement on the petition shows the issual 
of an attachment. Then in an amendment the plaintiff stated grounds for a gen- 
eral attachment, and the indorsement on that pleading shows an attachment was 
issued. Neither of those attachments are in the transcript before us, and there is 
nothing to,show under which, if either of them, the motorcars were levied upon. 

Treating the grounds of attachment in both pleadings as controverted under the 
terms of an agreed order entered at the trial, which is by no means specific, it 
may be said that the evidence does not sustain the grounds for specific attachment 
under the provisions of section 249; but the evidence does sustain the grounds for 
a general attachment which was issued on the amendment. We assume from the 
terms of the judgment that all attachments on the property were discharged, and 
obviously this was error so far as the general attachment is concerned. The evi- 
dence of defendant himself discloses that he is a housekeeper with a family, and 
that he has no real estate, and that his assets consist of notes aggregating only 
$700 in addition to the two machines. The ground of general attachment asserted 
was that defendant had no property in this state subject to execution, and obviously 
the defendant’s own evidence ‘tended to establish that ground, and it should not 
herefore have been discharged. 

[2] The mortgage which constitutes the contract between the parties does not 
by its terms impose the duty upon the plaintiff to keep the mortgaged cars insured 
or to insure them at all, although it does disclose on its face that the estimated 
cost of insurance was embraced in the purchase price. That instrument provides 
on its face that its provisions constitute the entire contract between the parties, 
and, while defendant alleges in his pleading that the plaintiff agreed and undertook 
to effectuate and keep in force insurance upon the two motorcars, it does not allege 
that such agreement or undertakeing by the plaintiff was by fraud or mistake left 
out of the written contract. That pleading, therefore, did not authorize the giving 
of the second instruction under which defendant recovered a verdict for $500 under 
the allegation of his counterclaim. 

[3] The action was based upon a written contract which presumably con- 
tained, as it recites, the whole agreement between the parties as to the subject- 
matter, and the defendant’s counterclaim rests upon an allegation with reference 
to the same transaction as to an alleged undertaking by the plaintiff which is 
not embraced within the terms of the written contract. To maintain the allega- 
tions of his counterclaim, he must allege that the thing he relies upon was by 
fraud or mistake left out of the written contract. It results that the court erred 
= giving instruction No. 2, under which the recovery was had on the counter- 
claim. 

[4] In a third instruction the court, in substance, said to the jury that, if the 
plaintiff Webb and one Ralph Farmer were at the time of the making of the 
contract partners trading under the firm name of Mammoth Garage, then they 
should find for defendant. There was no evidence upon which to base such an 
instruction. The evidence shows without contradiction that at the time of the 
contract Webb was the sole owner of the Mammoth Garage, and that when there- 
after Farmer bought an interest in it he bought no interest in this claim. 

[5] Defendant in a pleading relied upon the alleged failure of the plaintiff 
to file the statement reuqired by section 199bl, Ky. St., as a reason why he could 
not maintain this action; he at the time doing business under an assumed or ficti- 
tious name. That statute is by its terms a penal one, and not intended to affect 
the validity of contracts; and the court therefore properly declined an instruction 
based upon that statute. Haves v. Providence Citizens’ Bank & Trust Co., 218 
a - 290 S. W. 1028; Williams v. Dearborn Truck Co., 218 Ky. 271, 291 S. 


There are several questions of practice discussed in the briefs which we will 
not consider, for the record in this court is in such a confused and uncertain 
state that we cannot intelligently discuss them. Not only is it doubtful whether 
all the record is copied, but it is even doubtful whether the defendant has any 
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pleading whatsoever in the record. One of his pleadings is recited in an order to 
have been stricken from the record, and whether that is the answer and counter- 
claim copied herein we cannot tell; consequently, no questions are passed upon 
except those herein specifically mentioned. 

Upon the return of the case, either party will be permitted to amend his 
pleadings and clarify the issues. 

The judgment is reversed, with directions to grant appellant a new trial, and 
for further proceedings consistent herewith. 


TAYLOR MOTOR SALES CO. v. AUTOMOBILE INS. CO. 
OF HARTFORD, CONN 
Court of Appeals of Kentucky. Feb. 1, 1927. 
Rehearing Denied June 21, 1927. 
294 Southwestern Reporter 773. 

3. INSURANCE—BILL OF SALE AND DELIVERY OF AUTOMOBILE TO 
CUSTOMER HELD SALE WITHIN FIRE POLICY, DENYING SELLER 
COVERAGE ON CARS IN HANDS OF PURCHASER UNDER PAR- 
TIAL PAYMENT PLAN. 

Evidence of bill of sale providing for deferred payments and delivery of auto- 
mobile, giving purchaser full control thereof, held to show a sale and possession 
of automobile by one as purchaser, under partial payment plan, and not that of 
bailee of seller within fire insurance policy, denying seller coverage on cars in 
hands of purchaser under partial payment plan. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Appeal from Circuit Court, Pike County. : 

Action by the Taylor Motor Sales Company against the Automobile Insurance 
Company of Hartford, Conn. From a judgment for the defendant, plaintiff 
appeals. Affirmed. 

G. R. Blackburn, of Stone, for appellant. 

Harman, Francis & Hobson, of Pikeville, for appellee. 

McCanoni&ss, J. This is a suit by the Taylor Motor Sales Company against 
the Automobile Insurance Company of Hartford, Conn., to recover $1,100, the 
amount of a fire policy on an automobile destroyed by fire. The case was tried 
in equity without objection and judgment rendered for defendant. Plaintiff has 
appealed. The parties to the record will be referred to hereafter as appellant and 
appellee. 


Appellant runs a garage and automobile sales agency at Stone, Ky., it being 
alleged in the petition that T. J. Taylor is the sole member of the firm. The machine 
in question was a new Jewett super-special. On Saturday the 17th of May, 1924, 
T. J. Taylor made a trip to Virginia and did not return until the following Tues- 
day. In his absence his younger brother, Truman, then a regular assistant, had 
charge of the business. J. W. Taylor, father of T. J. Taylor, was also present. 
During the day Scott Preston, who worked at the Fordson Coal Company plant 
some two miles distant, negotiated with Truman for the purchase of this car, 
the result being the execution of a bill of sale for the car at the price of $1,390, 
the consideration being Preston’s check for $63 then delivered and a trade-in of 
a new Ford coupe at the list price of $580, subject to an indebtedness of $180, 
which the Taylor Motor Sales Company agreed to assume, and the agreement 
of Preston to pay the remaining $927 in monthly installments, the machine to remain 
the property of the Motor Sales Company; other matters being set out in great 
detail. This instrument was signed by Preston and attested by two witnesses, 
approved by Truman for the Motor Sales Company, and it, together with the check 
and coupe, was delivered to the company, and Preston drove the new car to his 
home. It was stored that night in one of a number of private garages furnished 
by the Fordson Coal Company to its employees. Later a fire broke out in one 
of these and spread to the one in which this car was housed, destroying both. 

[1] In its answer, among other things appellee relied on the following pro- 
visions of the policy:. 

“This policy shall cover, subject to the conditions and limitations herein con- 
tained only such autos* * * or chassis * * * or trucks, including bodies, tops and 
equipment attached to or forming a part thereof owned by the insured, as or 
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specifically declared by the insured and accepted by the company as hereinafter 
provided, only from the time of the acceptance of such risk by the company and 
while said property is in the actual possession of the assured or in the possession 
of a bailee of the assured at any location which is not excluded by the terms of 
this policy, provided however that nothing herein contained shall be construed (2) 
to extend the insurance upon any property beyond the day of its’ cancellation or 
other termination or (3) to cover any property in the hands of any purchaser 
under the partial payment plan,” 

the issue being as to whether Scott Preston had possession of the machine as a 
purchaser under the partial payment plan or was merely a bailee. 


Truman Taylor states that he lacked a few days of being 21 years of age; 
that he was not a partner in the business, but worked regularly in the business 
and had charge during his brother’s absence; that Preston was willing to purchase 
the new machine at the list price of $1,390, but desired to put his Ford coupe 
in at its list price of $580, subject to an indebtedness of $180. He proposed for 
the Taylor Sales Company to assume this indebtedness and credit him by $400 on 
the purchase price of the new. machine, he to pay $63 in cash and the balance on 
the new car in installments. Witness did not have authority to make a contract 
for deferred payments and did not know whether his brother would be willing 
to take the Ford coupe at list price, but agreed with Preston that the latter might 
leave his car and the $63 check, take the new car, and return Monday morning 
and see his brother, T. J. Taylor; that he understood the trade to be conditional 
upon T. J. Taylor’s approval and acceptance; that he drew up a bill of sale merely 
to fix the status of the parties in the event Preston should skip off with the 
machine. J. W. Taylor corroborated Truman in a way, but admits that he signed 
the bill of sale as a witness. This paper was also signed by another employee, who 
heard none of the negotiations. T. J. Taylor states that he returned Tuesday 
morning; that Truman Taylor was not a partner in the business, nor authorized to 
make any deals, though he was with him and assisted in the business and was 
paid a salary. He heard of the fire on his return Tuesday morning, and also 
learned that Preston had notified the bank not to pay his check. The check was 
in the office at the time, and he did not present this at the bank or return it. The 
Ford coupe was left in his garage, and later he let Preston have another Jewett 
special of the same type and model as the one destroyed, and accepted the Ford 
coupe as part payment thereon, but does not remember at what price it was credited. 
Scott Preston did not testify on the trial, but later gave an affidavit in which he 
corroborated the statements of Truman Taylor. But it does not appear that he 
made any demand for a return of the coupe and check after the fire or at any 
time took any positive steps indicating that he considered Taylor the owner of 


the car which was burned, except it is claimed that he stopped payment on the 
check. 


[2] It is well settled in this state that a conditional sale accompanied by a 
delivery of personal property passes the title to the purchaser with a lien to the 
seller for the unpaid purchase money, and the writing in question, accompanied 
by the delivery of the car, would prima facie constitute a sale. p 


[3] On the other hand, the evidence for appellant is positive that Truman 
Taylor was not authorized to make the sale in question and it was never intended 
or understood by the parties to become effective until approved by T. J. Taylor. 
However, the circumstances strongly militate against this contention. Truman 
Taylor was in charge of the business during his brother’s absence. All of the details 
of the transaction were carefully guarded by him, and it is hardly consistent with 
business dealings to permit a prospective purchaser to have full control of the 
purchased article before the consummation of the trade and Truman’s explana- 
tion of the bill of sale as being made in order to fix the status of the parties 
if Preston skipped with the machine is not convincing. The conduct of the parties 
after the fire appears even more strongly, against this contention. If Preston had 
been only a prospective purchaser and not the owner of the car, the natural thing 
for him to have done upon its destruction would have been to have at once called 
upon Taylor and to have asked a return of his check and coupe. It is not intimated 
that he did this or took any positive steps showing a denial of ownership, except 
to stop payment on the check. The Ford coupe remained in Taylor’s possession, 
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— later on, was traded in on a new car, the details of that trade not being 
shown. 

Preston did not testify in this case and subject himself to cross-examination. 
Certainly these circumstances are sufficient to leave the mind in doubt as to the 
character of the trade, and in such cases this court is not inclined to overrule the 
opinion of the chancellor, who is presumed to have been acquainted with the parties 
and to have been able to judge of their credibility. 

Wherefore the judgment is affirmed. 


HERMANCE v. GLOBE INDEMNITY CO. (two cases). 
Supreme Court, Appellate Division, Third Department. July 1, 1927. 
223 New York Supplement 93. 

1. INSURANCE—WHETHER INSURED HAD SUFFICIENT INFORMA- 
TION THAT HE WAS IN AUTOMOBILE ACCIDENT TO REQUIRE 
HIM TO GIVE WRITTEN NOTICE TO LIABILITY INSURER HELD 
PROPERLY SUBMITTED TO JURY (INSURANCE LAW, §109). 

In action under Insurance Law, § 109, on automobile liability insurance policy 
for injuries sustained in collision resulting from negligent operation of insured’s 
automobile, defended on the ground that insured failed to give timely notice of 
accident to insurer, as required by policy, whether insured had sufficient informa- 
tion to persuade him as_a reasonable man that he was in an accident, and that 
under his policy he should have given written notice to the company of the particu- 
lars thereof, held, under the evidence, properly submitted to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


3. INSURANCE--LIABILITY INSURER MAY ASSERT ANY DEFENSE 
AGAINST INJURED PERSON WHICH IT MIGHT HAVE ASSERTED 
AGAINST INSURED (INSURANCE LAW, § 109). 

In action under Insurance Law, § 109, by injured person against liability insurer, 
insurer may assert any defense which it might have asserted in an action by 
insured; rights of injured person against insurer being no greater than those 
which assured possesses. 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 


4. INSURANCE—LIABILITY INSURER, EXPRESSLY RESERVING 
RIGHTS UNDER POLICY PROVISION REQUIRING IMMEDIATE 
WRITTEN NOTICE OF ACCIDENT, DID NOT WAIVE RIGHT TO 
REPUDIATE LIABILITY BY DEFENDING ACTION AGAINST 
INSURED. 

Where liability insurer, in defending action against insured for injuries sus- 
tained in automobile collision, expressly reserved its rights under policy provision 
requiring insured to give immediate written notice of accident to insurer, because 
insured at all times stated that he had no knowledge of any accident, and insured 
consented to such defense without objection, insurer did not waive right to repudi- 
ate its liability on policy for insured’s failure to give prompt notice. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Davis, J., dissenting. 

Appeals from Trial Term, Ulster County. 

Separate actions by Louis R. Hermance and by Mary L. Hermance against 
the Globe Indemnity Company. From judgments on the verdict of a jury for each 
of the plaintiffs, and from orders in each action denying the motion of the defend- 
ant to set aside such verdict, defendant appeals. Judgment and order in each 
action reversed on the law, and new trial granted. 

— before CocHRANE, P. J., and VAN Kirk, HINMAN, Davis, and Wuirt- 
MYER, JJ. 

Ireland & Caverly, of New York City (F. A. W. Ireland and W. C. Fiest, 
both of New York City, of counsel), for appellant. 

Floyd W. Powell, of Albany (William A. Kaercher, of counsel), for respond- 
ents. 

CocuraneE, P. J. These actions were tried together and are brought by appeal 
into this court on one record. The plaintiffs are husband and wife. They both 
recovered judgments against one Seides for damages growing out of a collision 
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between an automobile owned and operated by him and a bus in which the plain- 
tiff Mary L. Hermance was a passenger. She recovered a judgment for her per- 
sonal injuries, owing to the negligence of Seides in causing said collision, and 
her husband, the plaintiff Louis R. Hermance, recovered a judgment for damages 
resulting from the injuries to his wife. The accident occurred September 1, 1923. 
Seides was protected against the accident by a policy of liability insurance issued 
by defendant. He appealed from the judgments against him, which were duly 
affirmed. Executions upon the judgments were returned unsatisfied. The present 
actions are brought against the defendant, under section 109 of the Insurance Law. 


The policy was subject to the following conditions: 

“Upon the occurrence of an accident resulting from the ownership, maintenance 
or use of any automobile to which this policy applies, the assured shall give imme- 
diate written notice thereof with the fullest information obtainable at the time to 
the company or to one of its duly authorized representatives. The assured shall give 
like notice, with full particulars of any claim made on account of such accident. If 
thereafter suit is brought against the assured to enforce such claim, the assured 
shall immediately forward to the company every summons or other process that may 
be served upon the assured.” 

There was also the further condition that the assured should “co-operate with 
the company, except in a pecuniary way, in all matters which the company deems 
necessary, in the defense of any suit or in the prosecution of any appeal.” 

The defense herein is that Seides did not give the defendant notice of the 
accident, nor of any claim made against him on account thereof, and that he did 
not co-operate with the defendant in the defense of the actions brought against him. 
It is conceded that no notice was given to the defendant until after the commence- 
ment of the Seides actions in March, 1924, more than six months after the accident. 
The excuse for not giving such notice was that no accident occurred. Seides denied 
all knowledge of the accident. He denied the accident in his verified answers in the 
actions ‘brought against himself. He denied it on the trial of this action. Never- 
theless the jury found on the former trials that the accident occurred. If he was 
unaware of the accident, his policy did not require him to perform impossibilities. 
He could not give the company notice of that which he did not himself know. 

[1] It is perhaps strange that at the trial of these actions no evidence was 
effered as to the circumstances of the accident as tending to show knowledge thereof 
by Seides. The collision, however, was of sufficient force to seriously injure one 
of the plaintiffs, and it does appear from the pleadings that Seides was operating the 
car at the time of the accident. Two days after the accident Seides was stopped 
on the road by a traffic officer, a state trooper, the driver of the bus, and another 
person, who told him about the accident and interrogated him for half an hour as 
to the occurrence thereof. His name, address, and license number were taken: 
Scratches were found on the car, and he was interrogated in regard to them. He 
made no report of these facts to the insurance company. 


About a month thereafter he was subpoenaed as a witness at a coroner’s inquest, 
and pursuant thereto attended at Kingston, N. Y., from his home in New York City. 
The record is silent as to the nature of this. inquest, but it related in some way to 
the accident. He was not called as a witness, and was not in the room where the 
snquest was held, but was told by another witness that his automobile and the details 
of his trip at the time of the accident were under investigation. He gave the 
insurance company no notice of any of the events connected with the coroner’s 
inquest, nor of the information which he had received, indicating that he was under 
suspicion as the person who caused the accident. The trial justice properly sub- 
mitted to the jury the question whether, under all the facts and circumstances, Seides 
had sufficient information to persuade him as a reasonable man that he was in an 
accident, and that under his policy he should have given written notice to the com- 
pany of the particulars thereof. It was established in the actions against him that 
he did cause the accident on September 1, 1923. The jury were at liberty to find 
that he knew about the accident, or at least that from all the circumstances he knew 
that he was under suspicion, and that it was his duty to investigate, and to give his 
insurance company notice, long before the expiration of six months after the accident 


happened, of the facts within his knowledge, including the investigation and inquiries 
made of him above mentioned. 


[2] The plaintiffs, however, contend that, even if Seides was guilty of a breach 
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of contract in regard to notice, the defendant waived such breach. The trial justice 
submitted to the jury the question of waiver, and this presents the serious aspect of 
the case. If the submission of this question to the jury was error, a reversal of the 
judgment must follow, because the verdict of the jury was a general verdict, and it 
is therefore impossible to determine that the verdict is not based’on this question of 
waiver. The jury, under the charge of the court, may have found that there was a 
breach of the contract by Seides in not giving the necessary information to the 
company of the accident or claim against him, but at the same time they may have 
found that the defendant waived such breach of contract. The verdict having been 
general, we must assume that the jury took this latter view of the case. 

The facts bearing on the question of waiver are as follows: 

When the plaintiffs brought their actions against Seides on March 21, 1924, he 
mailed the summons and complaint in each action to the defendant. The latter 
immediately, on March 22, 1924, advised him by letter as follows: 

“The same are receiving our immediate attention, subject, however, to a com- 
plete reservation of the company’s rights under the terms and conditions of its 
policy, pending an investigation as to the cause of the delay in reporting the accident.” 

As stated above, this was the first intimation the defendant had of the occurrence 
of the accident. On March 28, 1924, defendant verified the answers in the two 
actions, denying its occurrence. This was at the office of the attorney for the com- 
pany, who prepared the answers. At that time Seides says that one of the attorneys 
for the company explained to him “the clause in the policies,” and that the attorney 
“said that they waived no rights of the statements in the policy,” and that “these 
answers were prepared under the conditions of this letter of March 22d.” When 
the appeal was taken from the Seides judgments by the attorney for the insurance 
company, Seides signed an agreement that the said company did not waive any of its 
uights under the terms and conditions of the policy. As has been stated, Seides 
always denied, and still denies, the accident. At the identical time when he was told 
by the attorney of the defendant that it waived none of its rights under the policy, 
he was verifying his answers in the actions against himself, denying his participation 
in the accident. 

In an action similar to this, Gordon, Inc., v. Massachusetts Bonding & Insurance 
Uo., 229 N. Y. 424, at page 433, 128 N. E. 204, 207, Chief Judge Hiscock said: 


“So far as I perceive, no one claims that the defendant might not believe its 
customer, and if it did it was its duty to defend as it did. But in doing this it took 
the precaution consistently and repeatedly to say that, if it turned out that the 
insured was wrong, and had harbored a vicious horse which caused the trouble, it 
would stand upon its policy and refuse liability.” 


We think this case is controlled by the Gordon Case, supra, and other similar 
cases, of which Mason-Henry Press v. AStna Life Ins. Co., 211 N. Y. 489, 105 N. E. 
826, and Meyers v. Continental Casualty Co. (C. C. A.) 12 F.(2d) 52, are types. 
In those cases the insured parties were the plaintiffs. 


[3] But it has been held that in an action such as this, by an injured person 
against an insurance company, the latter may assert any defense which it might 
have asserted in an action by the insured. Schoenfeld v. New Jersey Fidelity & 
Plate Glass Ins. Co., 203 App. Div. 796, 197 N. Y. S. 606; Roth v. National Auto- 
mobile Mut. Casualty Co., 202 App. Div. 667, 195 N. Y. S. 865; Coleman v. New 
Amsterdam Casualty Co., 126 Misc. Rep. 380, 213 N. Y. S. 522. The owner of an 
automobile is not required to procure liability insurance. When he does so, it is for 
his own protection. The rights which an injured party has under the statute against 
the company are no greater than those which the assured possesses. Such is the 
logical reasoning of the cases above cited. 


Respondents place reliance on the cases of Miller v. Union Indemnity Co., 209 
App. Div. 455, 204 N. Y. S. 730, and Utterback-Gleason Co. v. Standard Accident 
Ins. Co. of Detroit, Mich., 193 App. Div. 646, 184 N. Y. S. 862. They are not in 
point. Their obvious distinguishing feature is that the defendant, with full knowl- 
edge of the breach of contract by the assured, conducted the defense’ of the assured 
in the primary action. Here the defendant was ignorant of the breach of contract. 
In the Miller Case, the assured also refused to sign a waiver, while demanding that 
the defendant conduct his defense. 


[4] It was error for the court to refuse to charge, as requested by the defendant: 
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“That the company reserved all its rights under the terms of its policy in 
defending the actions which were brought against Seides in the original action.” 

The defendant explicitly reserved its rights in defending Seides, and he con- 
sented to such defense without objection. Under these circumstances there a no 
waiver. Gordon, Inc., v. Massachusetts Bonding & Insurance Co., 229 N. 424, 
432, 128 N. E. 204; Farrell v. Merchants’ Mut. Automobile Liability Ins. Co, 203 
App. Div. 118, 196 N. Y. S. 383. In the latter case it was held: 


“Undoubtedly, with the consent of the assured, the company may assume power 
over the litigation, and reserve the right to repudiate liability thereafter, and the 
consent may be either expressed or inferred from the acquiescence of the assured 
* * * If the company were ignorant of the facts upon which the invalidity of the 
policy depended, the assumption of the defense would not be evidence of a waiver.’ 

For error in submitting to the jury the question of waiver, we think the judg- 
ments and orders must be reversed on the law, and a new trial granted, with costs to 
the appellant in one action to abide the event. 

Cochrane, P. J., and Van Kirk, Hinman, and Whitmyer, JJ., concur. 


Davis, J., dissents, on the ground that the plaintiff had some beneficial interest 
in the policy under section 109 of the Insurance Law (see Merchants’ Mut. Automo- 
bile Liability Ins. Co. vy. Smart, 267 U. S. 126, 129, 45 S. Ct. 320, 69 L. Ed. 538), and 
that the defendant, having made an election to defend the action cannot now, as to 
the plaintiff, assert nonliability under the policy. Miller v. Union Indemnity Co., 
209 App. Div. 455, 457, 204 N. Y. S. 730; Utterback-Gleason Co. vy. Standard Acci- 
dent Ins. Co. of Detroit, Mich., 193 App. Div. 646, 653, 184 N. Y. S. 862. 


INTERSTATE FIRE INS. CO. v. SORRELLS. (No. 526.) 
Court of Civil Appeals of Texas. Waco. May 12, 1927. 
295 Southwestern Reporter 242 
1. INSURANCE—STATUTE PROHIBITING DEFENSE TO ACTION ON 

FIRE POLICY ON GROUND OF INCUMBRANCES HELD INAPPLIC- 

ABLE TO THEFT POLICY (REV. ST. 1925, ART. 4890). 

Rev. St. 1925, Art. 4890, prohibiting defense to action on fire policy on ground 
that property was incumbered when insured or thereafter became incumbered, has 
no application to theft policy. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 


2. INSURANCE—CONDITIONS FORBIDDING INCUMBRANCES AND DE- 
CLARING POLICY VOID IN CASE OF BREACH ARE VALID, IN AB- 
SENCE OF CONTRARY STATUTORY PROVISIONS. 


In absence of contrary statutory provisions, conditions in. insurance policy 
forbidding incumbrances and declaring policy void in case breach thereof are valid. 


(For other cases, see Insurance, Dec. Dig. § 330[1].) 


3. INSURANCE—ASSIGNEE OF PURCHASE-MONEY NOTE, TAKING 
OUT AUTOMOBILE THEFT POLICY IN PURCHASER’S NAME, 
HELD PURCHASER’S AGENT, SO AS TO CHARGE HIM WITH 
NOTICE OF PROVISIONS RESPECTING INCUMBRANCES. 


Investment company, taking out automobile theft policy payable to purchaser 
of car, to whom premium was charged and policy subsequently delivered, held 
purchaser’s agent, so as to charge with notice of provisions respecting incum- 
brances when he gave mortgage thereon, though company took out policy pri- 
marily for its own protection as owner of purchase-money note, and insured had 
never seen policy and had no actual knowledge of such provisions at time of 
giving mortgage. 

(For other cases, see Insurance, Dec. Dig. §113.) 


4. INSURANCE—REGISTRATION OF MORTGAGE ON AUTOMOBILE 
HELD NOT BINDING NOTICE TO THEFT INSURER OF GIVING 
THEREOF. 

Registration of mortgage on automobile held not binding notice to insurer 
of giving thereof in violation of provision in theft insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 377[2].) 
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5. INSURANCE—INSURED NOT PLEADING FAILURE TO TENDER UN- 
EARNED PREMIUM AS WAIVER OF PROVISION INVALIDATING 
POLICY BECAUSE OF SUBSEQUENT MORTGAGE CANNOT RELY 

. THEREON. : : 
Insured, not pleading insurer’s failure to tender unearned premium as waiver 
of provision of automobile theft policy rendering it void because of subsequent 
mortgage, cannot rely thereon. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


6. INSURANCE-—-FAILURE TO TENDER UNEARNED PREMIUM HELD 
NOT WAIVER OF PROVISION INVALIDATING POLICY BECAUSE 
OF SUBSEQUENT MORTGAGE. 

Insurer’s failure to tender unearned premium held not a waiver of provision 
rendering automobile theft policy void because of subsequent mortgage. 


(For other cases, see Insurance, Dec. Dig. § 392[11].) 


7. INSURANCE—COURTS WILL CONSTRUE AND ENFORCE UNAMBI- 
GUOUS CONTRACTS WITH INSURANCE COMPANY AS IF MADE 
BETWEEN NATURAL PERSONS. 

While courts will construe language of insurance policy and especially for- 
feiture clause therein most strongly against insurer and in such manner as to 
protect insured, if susceptible of such construction, contract with insurance com- 
pany, which is unambiguous in its terms, will be construed and enforced as if 
made between natural persons. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


8. INSURANCE—AUTOMOBILE THEFT POLICY HELD INVALIDATED 
BY INSURED’S BREACH OF CLEAR PROVISION AGAINST ADDI- 
TIONAL INCUMBRANCES BY GIVING ADDITIONAL MORTGAGE. 
Automobile theft policy, clearly providing that it would become wholly void 

if additional incumbrance was placed on insured property without insurer’s writ- 

ten consent, became void on insured’s breach of such condition by placing ad- 
ditional mortgage on property without insurer’s knowledge or consent. 


(For other cases, see Insurance, Dec. Dig. § 330[1].) ° 


Appeal from Kaufman County Court. Chas. Ashworth, Judge. 

Action by L. O. Sorrells against the Interstate Fire Insurance Company, in 
which Wynne & Wynne intervened. From a judgment for plaintiff and inter- 
veners, defendant appeals. Reversed and rendered. 

Davis, Jester & Tarver, of Corsicana, for appellant. 

Wynne & Wynne, of Kaufman, for appellee. 

STANFORD, J. Suit by appellee against appellant to recover $340 on an in- 
surance policy, issued by appellant on appellee’s automobile to protect appellee 
from the loss of said car by fire and theft. Appellee alleged that his car was 
stolen on August 28, 1925, while said policy was in effect, and that said policy 
insured him against any loss on account of the theft of said car. Appellant an- 
swered by general demurrer, general denial, and also specially pleaded a provi- 
sion of the policy as follows: “If the property shall become otherwise incum- 
bered in any way whatever, by lien of any amount whatever * * ¥* said policy 
shall be wholly void”—and alleged that, contrary to the provisions of said policy 
and while same was in full force, appellee excuted to Wynne & Wynne, of 
Kaufman, Tex., a note for $333 and secured same by a chattel mortgage on said 
car, and that no notice was given appellant of said mortgage, etc. Messrs. Wynne 
& Wynne intervened and set up said $333 note and also the last installment of 
$106.17 of the Conner Investment Company debt which they had taken up, and 
prayed judgment on both. The case was tried before the court without a jury 
on an agreed statement of facts, the material part of which will be set out in the 


course of this opinion, and judgment rendered for appellee and interveners for 
the amount sued for. 


The agreed statement establishes the following facts: That appellee Sorrells 
purchased the car October 24, 1924, and gave the vendor a note for $310.94, pay- 
able in three installments, the last installment being for $94, due April 15, 1925, 
said $310.94 note secured by a chattel mortgage on said car; that about the time 
this note was given the Conner Investment Company of Dallas, Tex., took same 
up, adding to the amount a sufficient amount to purchase a policy of insurance 
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en said car, and about the same date said Conner Investment, Company had 
issued the policy sued upon protecting said car against loss by fire and theft in 
the sum of $340. This policy was payable to appellee, but with loss, if any, pay- 
able to the Conner Investment Company as owner of said notes as their interest 
might appear, and more especially to cover a chattel mortgage for the sum of 
$319.94, this rider being attached to the. policy and made a part. thereof, said 
rider setting out further that: 

“Tf the property shall become otherwise incumbered in any way whatever, 
by lien of any amount whatever, or if any of said notes shall not be completely 
paid “and the indebtedness represented thereby wholly discharged on or before 
ten days after maturity thereof without grace, said policy shall be wholly void.” 

About April 15, 1925, appellee, without ever having seen this policy of in- 
surance or knowing the terms thereof, made and executed to Wynne & Wynne, 
of Kaufman, Tex., a chattel mortgage on said car to secure an indebtedness of 
$333, which was duly filed in the proper records of. Kaufman county, Tex. 
About June, 1925, the last payment of the note for $310.94, the same being, with 
interest added, $106.17, was paid by Wynne & Wynne, the money being advanced 
by them to take up the last payment on said note of the Conner Investment Com- 
pany, which assigned same to them. There was no actual notice given appellant 
of the mortgage by appellee to Wynne & Wynne. The automobile insured was 
lost by theft August 28, 1925, during the current year covered by the policy, and 
for which the premium had been paid to appellant for said policy. If the policy 
became void by the execution of the second mortgage on April 15, 1925, then the 
unearned premium was $5.20, which amount appellant has never tendered to 
appellee nor to the Conner Investment Company. No part of the note of Wynne 
& Wynne for $333, secured by the second mortgage, has been paid. Neither has 
any part of the $106.17 advanced by them to take up the last installment of the 
note held by the Conner Investment Company been repaid to them. The trial 
court awarded to Angus G. Wynne and Toddie L. Wynne, interveners, a re- 
covery for $106.17, and to appellee $233.83, same being the $340 sued for, less 
the recovery by the interveners. 

As we view this case, the only question involved is, Did the policy sued upon 
become void by reason of the execution of:the mortgage on April 15, 1925, by 
appellee to Wynne & Wynne on the car in question? The policy after reciting 
the purchase of the car by appellee, the terms of such purchase, the execution 
of the note for $310.94 secured by a mortgage on said car, etc., provides: 

“And that the same is the only indebtedness or incumbrance of any kind 
or amount on said insured property, and this policy shall be wholly void if any 
of such statements are inaccurate in any respect, or any of the terms or con- 
ditions of said mortgage are breached in any respect, or if any change is made 
in any of the notes representing ‘said indebtedness or incumbrance, otherwise 
than the payment thereof, or if the property shall become otherwise incum- 
bered in any way whatever by lien of any amount whatever, or if any of said 
notes shall not be completely paid and the indebtedness represented thereby 
wholly discharged on or before ten days after the maturity thereof without grace, 
but the loss, if any, hereunder shall be payable to the Conner Investment Com- 
pany, as owner of said notes as his interest may appear, subject to all of the 
terms and conditions of the policy and mortgage; save, however, that this in- 
surance, as to the interest of the said owner of said notes only, shall not be 
invalidated by the failure of the assured to pay any of the said notes within the 
time specified above, and in such case the liability of this company under this 
policy shall be as to the said Conner Investment Company only and shall be 
limited to the amount of principal and interest then unpaid on the said notes.” 

The above was a rider attached to and make a part of the policy. Said policy 
also provided: 

“Unless otherwise provided by agreement in writing added hereto, this com- 
pany shall not be liable for loss or damage to any property insured hereunder (a) 
while incumbered by any lien or mortgage.” 


[1,2] The first mortgage lien, created at the time the car was purchased 
about October 24, 1924, for $324.96, was agreed to by appellant in writing, said 
mortgage being attached and made a part of said policy, and loss, if any, made 
payable to the holder of said note as his interest appeared. The policy provided 
further‘ “This policy shall be wholly void * * * if the property shall become 
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otherwise incumbered in any way whatever by lien of any amount whatever’— 
and also provided: “Unless otherwise provided by agreement in writing added 
hereto, this company shall not be liable for loss or damage to any property in- 
sured hereunder (a) while incumbered by any lien or mortgage.” The second 
lien was placed upon said car April 15, 1925, without any kind of consent or notice 
to appellant. The policy sued upon is a fire and theft policy. If the car insured 
had been destroyed by fire, appellee would have’ been entitled to recover, in that 
article 4890, Revised Statutes of 1925, prohibits any defense on the ground that the 
insured property was incumbered when insured or thereafter became incumbered. 
But this statute has no application to a policy against theft. International In- 
demnity Co. v. Duncan (Tex. Civ. App.) 254 S. W. 233; Hartford Fire Ins. Co. v. 
Owens (Tex. Ciy. App.) 272 S. W. 611. Our courts have repeatedly held that in 
a policy of insurance the conditions forbidding incumbrances and declaring the 
policy to be void in case of a breach of such conditions are, in the absence of 
statutory provisions to the contrary, legal and valid. Insurance Co. v. Wicker 
et al. (Tex. Civ. App.) 54 S. W. 300; Lion Insurance Co. v. Wicker et al., 93 Tex. 
397, 55 S. W. 741; Security Insurance Co. v. Laird, 182 Ala. 121, 62 So. 183; 
Brown v. Insurance Co., 9 Kan. App. 526, 58 P. 276; Dover Glass Works v. In- 
surance Co., 1 Marv. (Del.) 32, 29 A. 1039, 65 Am. St. Rep. 264. We know of no 
statute in this state forbidding such clause in a policy of insurance against theft. 

[3] Appellee contends he had no knowledge of said provision in the policy 
with reference to incumbrances, on April 15, 1925, at the time he gave the mort- 
gage to Wynne & Wynne. It is true the policy was taken out by the Conner 
Investment Company about the time the car was bought, October 18, 1924, pri- 
marily for its own protection as the owner of the $310.94 note against said car, 
and said policy was held by said company, and appellee had never seen same 
and had no actual knowledge of the provisions of said policy at the time he 
gave the mortgage to Wynne & Wynne on April 15, 1925, but the policy was 
made payable to appellee, the premium was charged to him and included in the 
$310.94 note, and paid by him in paying said note, and after said note was paid 
or taken up by Wynne & Wynne, said policy was deliveréd by the Conner In- 
vestment Company to appellee, and appellee accepted same and is now seeking 
to enforce same. Under this state of facts, we think it must be held that in tak- 
ing out said policy the Conner Investment Company was the agent of appellee, 
and appellee was chargeable with such notice of the provisions of said policy as 
his agent had, and, of course, said agent, having the possession of said policy, 
must be presumed to have known its contents. 

[4] Appellee contends, further, that the registration of the chattel mortgage 
given by him to Wynne & Wynne in Kaufman county was notice to appellant 
of the giving of said mortgage in such a way as to bind appellant. This propo- 
sition, as sought to be here applied, we think js unsound. U. S. Ins. Co. v. Mori- 
arty (Tex. Civ. App.) 36 S. W. 943; Aétna Ins. Co. v. Holcomb, 89 Tex. 404, 34 
S. W. 915; Mutual Fire Insurance Co. v. Deale, 18 Md. 26, 79 Am. Dec. 673; Maul 
vy. Rider, 59 Pa. 167; Milwaukee Mechanics’ Insurance Co. v: Niewedde, 12 Ind. 
App. 145, 39 N. E. 757; Wicke v. Insurance Co., 90 Iowa, 4, 57 N. W. 632; note, 
107 Am. St. Rep. 108. 


[5-8] Appellee also contends that the failure of appellant to tender the un- 
earned premium was a waiver of the mortgage provision rendering said policy 
yoid, and that appellant was estopped to claim the benefit of same. If this were 
true, appellee, not having pleaded same as a waiver, is not in a position to so 
contend. But this contention is without merit and does not come within the 
rule of law requiring the return of the unearned premium where the policy pro- 
vides for its cancellation and return of the unearned premium. In this case the 
policy became void by reason of the violation of its mortgage provision, as pro- 
vided in said policy, and such result was not made dependent upon the return of 
the unearned premium, or any affirmative act on the part of appellant. While 
it is true that courts will construe the language of an insurance policy, and 
especially a clause of forfeiture contained therein, most strongly against the 
insurer and in such manner as to protect the insured, if the language used is sus- 
ceptible of such construction, it is also true that when a party dealing with an 
insurance company has made a contract which is unambiguous in its terms, 
courts will construe and enforce it in the same way as if made between natural 
persons. In this case the policy clearly provided, in effect, that if additional in- 
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cumbrance was placed upon the insured property without the written consent 
of the insurer, the policy would thereby become wholly void, and this provision 
was clearly breached by appellee on April 15, 1925, by his placing an additional 
mortgage on said property without the knowledge or consent of appellant, and 
said policy thereby became void. 

We sustain appellants assignments and reverse the judgment of the trial 
court and here render judgment for appellant. 


G. A. STOWERS Mena av ¥. AMERICAN INDEMNITY CO. 
(No. 8974. 
Court of Civil Appeals of Texas. Galveston. May 4, 1927. 
Rehearing Denied May 19, 1927. 
295 Southwestern Reporter 257. : 

1. INSURANCE—INSURER AGAINST AUTOMOBILE ACCIDENT LI- 
ABILITY ACTING IN GOOD FAITH WAS NOT BOUND TO SETTLE 
CLAIM, THOUGH KNOWING VERDICT MIGHT EXCEED POLICY. 
Where insurer of automobile owner against liability for personal injuries by 

reason of automobile accident in amount not exceeding $5,000 was acting in good 

faith, it was not bound to pay an offered settlement of $4,000 for personal in- 
juries rather than to insist on its right to try the case, though it knew that there 
was great danger that a trial would result in a verdict for: much more than the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


2. INSURANCE—THAT AUTOMOBILE ACCIDENT LIABILITY INSUR- 
ER REFUSED SETTLEMENT IN: GOOD FAITH HELD SHOWN IN 
SUIT BY INSURED FOR LIABILITY IN EXCESS OF POLICY. 

In suit by one insured against liability from automobile accident, insurer’s 
refusal to accept offer of settlement for less than the amount of the policy, in 
action where trial resulted in judgment for sum exceeding policy, which insured 
was compelled to pay, evidence held to show that the insurer acted in good faith. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


3. INSURANCE—WHERE JUDGMENT FOR AUTOMOBILE ACCIDENT 
EXCEEDED INSURANCE POLICY AND INSURED SUED INSURER 
FOR REFUSING SETTLEMENT, TESTIMONY CONCERNING IN- 
JURIES WAS INADMISSIBLE. 

In action by one insured against liability from automobile accident against 
insurer, for refusal to accept offer of settlement for accident for less than amount 
oi the policy, in action where trial resulted in judgment for more than policy, 
which insured was compelled to pay, evidence as to the seriousness of the in- 
juries was inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 661.) 


4, INSURANCE—INSURED WHO PAID INJURY JUDGMENT HELD EN- 
TITLED TO INTEREST FROM INSURER; LATTER’S TENDER 
BEING CONDITIONAL. 

Where insurer against liability from automobile accident tendered insured 
amount due under policy only on condition that the insured execute and deliver 
a full release of claims arising from the suit or injury, and insured refused tender, 
insured was entitled to recover interest from insurer on the sum due. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from District Court, Harris County; W. E. Monteith, Judge. 

Suit by the G. A. Stowers Furniture Company against the American Indem- 
nity Company. From the portion of the judgment denying recovery of a part 
of the sum demanded plaintiff appeals, and defendant complains of the portion 
allowing interest. Affirmed. 

Atkinson & Atkinson and Fulbright, Crooker & Freeman, all of Houston, 
for appellant. 

Fouts, Amerman, Patterson & Moore, King & Wood, Joe Moore, Andy C. 
Wood, and R. C. Patterson, all of Houston, for appellee. 

LANE, J. Stowers Furniture Company was, on the 23rd day of January, 1920, 
engaged in the business of selling furniture in the city of Houston, Tex., as it 
had been for many years prior thereto; in connection with its business it owned 
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and operated a certain automobile truck. On said 23d day of January, 1920, one 
of its servants was in charge of its truck on Austin street in the city of Hous- 
ton at or about the hour of 7 p. m., and while being driven on said street said 
truck came in contact with a wagon which some one had left standing on the 
street near the curbing and was by such contact disabled and so injured in such 
manner that the servant could not longer operate it and he left it standing on 
the street after dark unlighted and without an attendant; shortly after it was 
so left a Ford coupe, occupied by Miss Mamie Bichon and driven by one Jamail, 
came in collision with the same. By reason of said collision the automobile in 
which Miss Bichon was riding was turned over and she was seriously injured. 
Miss Bichon brought suit for damages against the Stowers Furniture Company 
for $20,000. 

At the time of such injury and the filing of said suit the Furniture Company 
held a policy issued to it*by the Indemnity Company for the sum of $5,000, in- 
demnifying said Furniture Company against loss imposed by law upon it for 
injuries accidentally suffered by any person or persons by reason of the auto- 
mobile owned and operated by the Furniture Company. The policy in question 
contained substantially the following stipulations and agreements, to wit: That 
in the event a claim is made or suit brought for an injury for which the Indem- 
nity Company would be liable in whole or in part, under the terms of the policy, 
the assured should not voluntarily assume any liability, settle any claim, or incur 
any expense, except at its own cost, or interfere in any negotiation for settlement 
or legal proceedings without the written consent of the Indemnity Company; 
that the Indemnity Company would defend in the name and on behalf of the 
Furniture Company any suit, even if groundless, brought against it to recover 
damages on account of such happenings as are provided for by the terms of the 
policy; liability of the company should be limited to the sum of $5,000 for the 
injury of any one person and to $10,000 regardless of the number of persons 
injured, but irrespective of such limitation the Indemnity Company would pay 
all costs taxed against assured in any legal proceedings defended by the Indem- 
nity Company, all interest accruing after entry of judgment upon such part there- 
of as shall not be in excess of its liability and expenses incurred by the assured 
for such immediate medical or surgical relief as is imperative at the time of 
the accident, together with all the expenses incurred by it in investigating such 
accident, the adjustment of any claim, or the defense of any suit resulting there- 
from. 

Under and by virtue of the terms of the policy the Indemnity Company took 
charge of the defense of the above-mentioned suit and employed counsel to defend 
same. 

Upon trial, judgment was rendered in favor of Miss Bichon against the 
Furniture Company for $12,207 and costs of suit. From such judgment an appeal 
was taken to the Court of Civil Appeals, where the same was affirmed. Stowers 
Furniture Co. v. Bichon, 254 S. W. 606. A writ of error was applied for, and 
refused by the Supreme Court. 

After the judgment became final the Furniture Company paid the same in 
full, which, including interest, amounted to $14,103.15. Thereafter the Indemnity 
Company tendered to the Furniture Company the sum of $5,000 and _ interest 
thereon to date upon such sum upon condition that the Furniture Company exe- 
cute to it a release from further liability under its policy. Such tender was 
refused by the Furniture Company. 

After the payment by: the Furniture Company of the $14,103.15 adjudged 
against it in favor of Miss Bichon, the Furniture Company demanded of the In- 
demnity Company the payment of the sum so adjudged against it, and upon the 
refusal of the Indemnity Company to pay, it more than $5,000 the Furniture Com- 
pany brought this suit against the Indemnity Company to recover the sum of 
$14,103.15 and interest thereon from the date on which it paid such sum to Miss 
Bichon. 


The Furniture Company in its second amended petition, upon which it went 
to trial, substantially alleged the facts above, set out the allegations made by 
Miss Bichon in her petition in her suit against the Stowers Furniture Company, 
to wit, that on the night of the 23d day of January, 1920, the Furniture Company 
left a large truck in Austin street, Houston, Tex., in such manner as to obstruct 
a portion of said street; that said night was dark and rain was falling; that there 
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were no lights on said truck and therefore it could not been seen by those travel- 
ing along said street; that the ordinances of the city of Houston required such 
truck to have two lights on the front end thereof and a red light on the rear end 
thereof after dark; that by reason of the negligent acts of the Furniture Com- 
pany in leaving its truck in said street at night unlighted and unattended, an 
automobile in which she was riding came in collision therewith, causing her back 
to be badly wrenched, her kidneys to be seriously injured, a cut on the bridge 
of her nose, which left a permanent scar, several cuts and bruises on her chin, 
temple and ear, a wound on her throat which injured the thyroid gland, caused 
by some sharp instrument penetrating her throat and cutting some arteries caus- 
ing her a great loss‘of blood and inflicting upon her a permanent scar, her heart 
to be seriously strained and ruptured, which was liable to prove fatal at any 
time and which was incurable, and causing her to suffer intense pain and suffer- 
ing. 

The Furniture Company then alleged the recovery by Miss Bichon, and for 
grounds for a recovery from the Indemnity Company it alleged that the only 
defense it had to the suit of Miss Bichon, which was under the provisions of the 
policy issued by the Indemnity Company to it in the absolute control of said 
Indemnity Company, was that the servant of the Furniture Company, in charge 
of said truck at the time of the collision with the aforesaid wagon, on the hap- 
pening of said collision, had gone two or three blocks to a drug store to telephone 
the plaintiff’s store and inform the plaintiff of the accident; that the collision of 
the automobile, in which Miss Bichon was a passenger, with plaintiff’ truck, 
occurred while plaintiff’s servant was away attempting to telephone plaintiff, 
all of which occurred some 10 or 15 minutes after plaintiff’s truck had collided 
with the aforementioned wagon; that plaintiff, or the defendant herein who was 
conducting plaintiff’s defense in said cause, had to rely for this defense upon 
the naked statement of plaintiff’s servant, who was a negro boy and imterested in 
clearing himself or showing himself guilty of no wrong, whereas the said Mamie 
Bichon had two reputable white witnesses who were in nowise interested in the 
suit who testified in her behalf that they saw the truck standing where it had 
collided with the wagon at about 7 o’clock that night on the 23d day of January, 
1920, and the undisputed evidence showed that the accident did not occur until 
more than an hour later, all of which facts were well known to defendant long 
prior to said trial, or could have been known by it by the exercise of ordinary 
care and diligence. 

Further pleading, the plaintiff alleged as follows: 


“The plaintiff further shows to the court that it became the duty of the de- 
fendant and the obligation of the defendant on taking charge of plaintiff’s de- 
fense in the aforesaid suit to conduct same in good faith and for this plaintiff’s 
interest as well as for the defendant’s own interest and without negligence on the 
part of said defendant, and that it further became the duty and obligation of 
said defendant to conduct said suit and to make such settlement with the said 
Miss Bichon or her attorneys as a reasonably prudent person would have made 
under the same or similar circumstances for the protection of this plaintiff’s 
interest; that after the defendant took charge of this plaintiff’s defense, as afore- 
said, and a short time prior to the trial of said suit, Miss Mamie Bichon and her 
attorneys entered into a negotiation with defense counsel who was representing 
this plaintiff in said suit for a settlement of her cause of action and offered 
to accept in full settlement of her said claim for damages on account of injuries 
she had sustained in said accident in the sum of $4,000, which was $1,000 less than 
the maximum indemnity of $5,000 guaranteed to this plaintiff by defendant by 
virtue of said policy; that defendant informed this plaintiff that said proposition 
to accept $4,000 in full settlement of said claim on the part of said Miss Bichon 
was a good settlement and should be accepted; that it (defendant) would pay 
the sum of $2,500 on said compromise settlement if this plaintiff would pay the 
additional $1,500 necessary to make the settlement, and when this plaintiff ob- 
jected to paying $1,500, since said suit could be settled for $4,000, $1,000 less than 
the face value of its policy of insurance it carried with defendant company, the 
defendant herein informed this plaintiff that said case was very dangerous and 
that if it went to trial the said Miss Bichon would likely get in excess of $6,500 
and that plaintiff’s portion of the judgment over and above the $5,000 indemnity 
provided for in said policy would likely be in excess of $1,500 which the defendant 
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then insisted that this plaintiff should pay on said compromise settlement, and 
when this plaintiff refused to be coerced into paying said $1,500, since said 
suit could be settled by the defendant for $1,000 less than the face value of its 
policy, which defendant said was a good settlement, the defendant thereupon re- 
fused to make said settlement and permitted the cause to proceed to trial, well 
knowing and believing that the said trial would result in a judgment substantially 
in excess of $5,000; and that the said defendant willfully and negligently refused to 
make said settlement, well knowing at the time that it did so that it was jeop- 
ardizing the interest of this plaintiff in a very large amount as was afterwards 
shown by the verdict and judgment, and had defendant acted in good faith and 
as the ordinarily prudent person would have acted under the same circumstances 
as it was its duty to do, since it had absolute control and charge of the plaintiff’s 
defense, it would have settled said suit for the said $4,000 without demanding 
that this plaintiff pay the portion thereof, since the same could have been settled 
for $1,000 less than the face value of the aforesaid policy of insurance, and plain- 
tiff would have been relieved of all liability by virtue of said suit; but on account 
of defendant’s negligence and acting in bad faith and refusing to make said 
settlement as aforesaid and permitting said cause to proceed to trial, a verdict 
and judgment was rendered against this plaintiff in the sum of $12,207 and costs 
of court, together with interest at the rate of 6 per cent. per annum from date 
of said judgment, which, when paid on the 3d day of January, 1924, including 
court costs, came to $14,103.15, whereby the defendant not only became bound and 
obligated to pay this plaintiff the said sum of $5,000 and costs of court as pro- 
vided for in said policy, but the excess of said judgment over and above said 
$5,000 and costs of court, all of which this plaintiff was compelled to pay by 
reason of said defendant’s lack of good faith and negligence in refusing to make 
settlement of said suit for $4,000, as aforesaid, which sum, though often demand- 
ed, the said defendant has refused to pay, or any part thereof, to plaintiff’s dam- 
ages in the sum of $14,103.15, together with 6 per cent. interest thereon from 
January 1, 1924.” 

The material portion of the answer of the defendant Indemnity Company is 
as follows: 

“That after the happening of the said accident made the basis of this suit 
the defendant investigated it, and after suit was filed and after citation was 
forwarded to it by plaintiff herein, it made defense of said suit and defended it 
through all the courts. That under the terms and provisions of said contract it 
was to have control of the defense of said suit and no settlement was to be 
made without its consent, it having the option of settling or defending the suit 
as it might deem best, and it was under no duty to settle said suit, and it elected 
to and did defend the said suit. That after making investigation in reference to 
said accident and the extent of the injuries suffered by Mamie Bichon, this de- 
fendant reached the conclusion that the facts of the accident were of such nature 
that it could and did reasonably suppose that judgment would ultimately result 
in a verdict for the defendant, and that the injuries suffered by Mamie Bichon 
as a result of the accident were not of a permanent nature or of such seriousness 
as to justify'a settlement of this case for $4,000. * * * 

“For further and special answer herein, defendant says that by the terms 
of said contract of indemnity its liability was limited, as hereinbefore alleged, to 
$5,000, with interest thereon at 6 per cent. from the date of the judgment to 
the affirmance thereof. This defendant says that it has already carried out the 
terms and provisions of said contract except the payment of $5,000 and interest 
thereon, which immediately upon the affirmance of this case by the Supreme 
Court was tendered to the plaintiff herein and plaintiff was notified that defend- 
ant was ready and willing to pay the same, but was notified by the plaintiff that 
plaintiff would not release this defendant from liability, which it was entitled to 
be released from if it compiled with its contract, and stated it was useless to 
tender the actual money because plaintiff would not accept it; that this de- 
fendant has always been ready and willing to pay the limit of its liability, to 
wit, $5,000, with interest at 6 per cent. until plaintiff’s notice it would not be 
accepted, and is now ready and willirig to pay the same, which amount next above 
mentioned represents principal of $5,000, interest theréon to the date of the 
notification that tender would not be effective, together with court costs; which 
are also tendered, which notification to the plaintiff and the understanding that 











Auto] G. A. Stowers Furniture Co. v. American Indemnity Co. 757 


a complete release from liability would not be effected was within ten days of 
the affirmance of said case by the Supreme Court.” 

A jury was impaneled and sworn to try the cause, but after all the evidence 
was introduced the court concluded, as expressed in the judgment, that there 
were no issues under the pleadings and evidence for a detision by the jury, and, 
so concluding, withdrew the case from the jury and announced that the In- 
demnity Company was entitled to judgment, except as to the tender of $5,000, 
by it to the Furniture Company in its pleadings, together with interest at the 
rate of 6 per cent. per annum from the 3lst day of May, 1921, same being the 
date upon which the case was tried in the trial court and the date from which 
the Furniture Company paid interest to Miss Bichon. In accordance with such 
announcement, judgment was rendered for the Furniture Company for $5,000, 
with interest from the 3lst day of May, 1921, against the Indemnity Company, 
together with all costs of suit. 

From that part of the judgment refusing it a reeovery for the sum paid 
by it in satisfaction of the Bichon judgment, in excess of the sum awarded to 
it against the Indemnity Company, the Furniture Company has appealed, and the 
Indemnity Company complains of so much of the judgment as awards to the 
Furnture Company a recovery of interest from May, 1921. 

[1] Appellant Furniture Company contends for a reversal of that part of 
the judgment refusing it a recovery of the sum sued for by it over and above 
that tendered by the Indemnity Company, in that as the Indemnity Company had 
by the terms of its policy agreed to defend the suit of Miss Bichon against it, 
and reserved the sole right to settle the same, it was the duty of the Indemnity 
Company to make settlement of the cause by paying the $4,000 which Miss 
sichon had agreed to accept in settlement, it being made manifest to said In- 
demnity Company, during the progress of the litigation, that the trial of the 
cause was practically certain to result in a judgment against it, the Furniture 
Company, in excess of the liability of the policy. 

More clearly stated, the Furniture Company’s contentfon is that as the In- 
demnity Company agreed by the terms of the policy to defend the suit and 
therein reserved the exclusive right and option to settle the same, it was obligat- 
ed, not only to defend the suit, but where, as in this case, the facts in its pos- 
session led it and its advising counsel to believe that the suit was, a dangerous 
one and one in which there was a strong probability that upon a trial a recovery 
would be had for a sum largely in excess of $5,000, the sum for which said com- 
pany was liable under the terms of its policy, and where, as in this case, the 
undisputed evidence shows that said company was in possession of such facts 
and realized such danger prior to the trial of the cause, and where, as in this 
case, Miss Bichon had, after the aforesaid facts were known to the Indemnity 
Company and its advising counsel, agreed to settle the suit for $4,000, it being 
agreed in the policy that the Indemnity Company would defend such suits and 
that it reserved the right to settle any such claim or suit as might be brought 
against the Furniture Company, the Indemnity Company was also obligated to 
settle the claim or suit when it became apparent to it that the same could have 
been settled for a sum less than $5,000, and that as by reason of its failure to 
agree to and make such settlement assured lost above the sum for which the 
Indemnity Company was liable under specific terms of the policy, the Furniture 
Company was entitled to a judgment for the full amount it had to pay Miss 
Bichon, to wit, Saat 

We feel constrained to overrule such contention. There is no suggestion 
that appellant failed to faithfully and vigorously defend the suit to its final 
determination by the Supreme Court; that it did do so seems to be admitted, 
but it chose to defend the suit rather than settle for $4,000. 

It is true prior to the trial of the cause and prior to the offer of settlement 
the Indemnity Company and its counsel were fully advised of the serious nature 
of Miss Bichon’s injuries, and that if she was entitled to a recovery under the 
facts she would prohably récover a judgment largely in excess of $5,000; that they 
wete advised that the negro who was in charge of the truck of the Furniture 
Company at the time of its collision with the car in which Miss Bichon was 
riding would testify that at the time he ran ihto the wagon on Austin street and 
disabled his truck it was dark; that immediately thereafter he went’ across the 
street to telephone to his employers, informing them of his trouble; that he was 
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only away from the truck about 15 minutes and that during such interval the 
collision occurred; that he had no lights on the truck at the time he left it in 
the street, as the contact with the wagon put his lights out of use; that they 
were advised that two reputable white men would testify to facts showing that 
the truck, after the collision, had been left in the street unlighted and unattended 
for more than an hour before the collision which resulted in the injury to Miss 
Bichon; and that they knew that Miss Bichon was a respectable white business 
lady. The facts stated were also known to the Furniture Company and its 
advising counsel. It was also shown that notwithstanding the fact that such 
facts were known to said parties, and that all agreed that if the suit was per- 
mitted to go to trial there was great danger that in a trial before a jury a judg- 
ment for a much larger sum than $5,000 might be recovered by Miss Bichon, 
that the proffered settlement for $4,000 was refused by the Indemnity Company. 

[2] We do not think the Indemnity Company was, by the terms of the policy, 
under any obligation to do more than faithfully defend the suit. As before stated, 
it had not agreed to settle the suit, but had reserved the right to do so. It had 
the unquestioned right, to defend the suit to the end that it might not be called 
upon to pay a judgment which might be rendered in favor of Miss Bichon. How- 
ever, if the question of bad faith had any place in the trial of the cause, we are 
unable to see that bad faith was shown. Not only did counsel for the Indemnity 
Company conclude that there was evidence which would, if believed by the jury, 
justify a verdict in favor of the Furniture Company, or that they could probably 
obtain a verdict upon trial for a sum less than $5,000, but it seems that eminent 
counsel for the Furniture Company, who were permitted by the Indemnity Com- 
pany to join, and who did join in, the defense, vigorously defended the case in 
the trial court, in the Court of Civil Appeals, and the Supreme Court. Under 
the facts shown, the Indemnity Company had the right to refuse the proffered 
settlement and to defend the suit against a larger recovery or any recovery what- 
ever, no matter how slender its chances of success. It was not under obligation 
to abandon what it believed to be a defense to the suit because there was a 
strong probability that a refusal of a settlement would result in the rendition of 
a judgment in excess of its liability under its policy, and settle the suit for 
$4,000 so as to assure the Furniture Company against loss. The Furniture Com- 
pany cannot be heard to say, while it is true that by the terms of the policy 
we had agreed with you that you should defend the suit so as to protect yourself, 
and that you reserved the right to settle solely for your own protection, we 
think that when it became apparent that by a settlement we could have been 
absolutely saved, you should not have availed yourself of your conceded right to 
defend the suit, but you should have, for the sake of saving us, foregone such 
right and have settled the suit for $4,000. 

It is apparent that not only the Furniture Company, the Indemnity Com- 
pany, and their attorneys entertained a bona fiide belief that the cause of action 
of Miss Bichon might be defeated in whole, or that her recovery could be held 
down to a sum less than $4,000, the amount of the proffered settlement, but that 
such belief was shared in by the firm of Atkinson & Atkinson, who represented 
Miss Bichon in her suit against the Furniture Company, and who are now repre- 
senting the Furniture Company in this suit, for they certainly would not have 
agreed for Miss Bichon to have accepted $4,000 in settlement of a cause in which 
they felt certain of obtaining a much larger judgment. We think as an incident 
tending to show that the Furniture Company had faith in the final defeat of the 
suit, or that any judgment that might be recovered would not largely exceed 
$5,000, is the fact that when the Indemnity Company offered to pay $2,500 of 
the proposed $4,000 settlement if the Furniture Company would pay the balance 
of $1,500, said company refused to pay the $1,500. 


The conclusions above expressed are supported by the following authorities: 
Nesson v. U. S. Casualty Co., 201 Mass. 71, 87 N. E. 191, 131 Am. St. Rep. 390; 
Rumford Falls Paper Co. v. Fidelity & Casualty Co., 92 Me. 574, 43 A. 503; C. 
Schmidt & Sons Brewing Co. v. Travelers’ Ins. Co., 244 Pa. 286, 90 A. 653, 52 L. 
R. A. (N. S.) 126; Wisconsin. Zinc Co. v. Fidelity & Deposit Co., 162 Wis. 39, 155 
N. W. 1081, Ann. Cas. 1918C, 399; Wynnewood Lumber Co. v. Travelers’ Ins. 
Co., 173 N. €. 269, 91 S. E. 946; Auerbach -et al. v. Maryland Casualty Co., 236 
N. Y. 247, 140 N. E. 577, 28 A. L. R. 1294. 

[3] By several assignments appellant complains of the refusal of the court to 
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permit Miss Bichon and others to testify as to the serious nature of her injuries. 
Such testimony was clearly inadmissible in the trial of the present case. The 
attempt to introduce such testimony was an effort to prove what the facts actually 
were about the injury of Miss Bichon just as if the original suit between Miss Bichon 
and the Furniture Company was being retried. The material inquiry upon the trial 
of the present case, if the question of bad faith had any place therein, was not what 
the real or actual facts were relative to the accident and injury resulting therefrom, 
but was, what facts relative to such matters were known to the Indemnity Company 
and its agents which they should have considered in deciding whether said company 
should or should not have settled the case. 

[4] What we have said disposes of all the complaints presented by appellant, 
and we are now brought to a consideration of the contention of appellee that the 
court erred in including in the judgment in favor of the Furniture Company interest 
en the $5,000, awarded it, from the 3d day of January, 1924, for that prior to 
said date appellee had tendered to appellant the $5,000 so awarded, together with 
interest thereon from the date of the rendition of the judgment in favor of Miss 
Bichon against the Furniture Company, said sum being all that appellee was bound 
to pay at that date under the terms of its policy. 

We overrule appellee’s complaint. There was no unconditional tender of all that 
appellee owed the Furniture Company. Such tender was made upon condition only 
that said company execute and deliver to appellee a full release to cover all claims 
which the Furniture Company might have arising out of the Bichon v. Stowers Fur- 
niture Company suit, or claim, or arising out of the injury to Miss Mamie Bichon 
set up in the plaintiff’s suit of Bichon v. Stowers Furniture Company. 

All that appellee had the right to demand was an instrument showing the pay- 
ment of the sum of money to which the Furniture Company was entitled, and the 
Furniture Company had the right to refuse to accept the same under the conditions 
demanded. 

Having reached the conclusions above expressed, it becomes our duty to in all 
things affirm the judgment, and it is accordingly so ordered. 

Affirmed. 


DUCOMMUN v. STRONG et al. 
Supreme Court of Wisconsin. June 28, 1927. 
214 Northwestern Reporter 616. 

1. INSURANCE—AUTOMOBILE POLICY INSURING AGAINST “LIA- 
BILITIES” CREATES OBLIGATION WITHOUT SHOWING THAT 
INSURED HAS BEEN REQUIRED TO PAY ANY SUM ON ACCOUNT 
OF LIABILITY, AS DISTINGUISHED FROM “ACTUAL LOSS” POLICY. 


Automobile insurance policy insuring against “liabilities” authorizes recovery 
without allegation or proof that insured has been required to pay any sum, 
as distinguished from policy covering “actual loss or damage,” which creates no 
obligation till insured has suffered loss or damage. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE—AUTOMOBILE POLICY INSURING AGAINST ACTUAL 
LOSS BY SPECIFIC PROVISIONS OF RIDERS. HELD FOR INDEM- 
NITY ONLY, NOTWITHSTANDING GENERAL PROVISION AGAINST 
“LIABILITIES.” 

Automobile policy insuring against “liabilities” as well as “losses” held to be 
for indemnity only, since specific provisions of riders limiting obligations to actual 
loss or damage or money loss prevail over general provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

3. INSURANCE—AUTOMOBILE “INDEMNITY” POLICY IS “POLICY OF 
INSURANCE,” WITHIN STATUTE; “CONTRACTS OF INDEMNITY” 
(ST. .1925, § 85.25). 2 0 ; ‘ 
As respects direct liability of insurer, automobile indemnity policy insuring 

against actual loss ori damage or money loss is “policy of insurance,” within St. 

1925, § 85.25, notwithstanding that it is limited to “indemnity,” since all insurance 

contracts are contracts of indemnity. 


(For other cases, see Insurance, Dec. Dig. § 59134.) 
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4. INSURANCE—STATUTE PROVIDING FOR DIRECT LIABILITY OF 
AUTOMOBILE INSURER IMPOSED SAME LIABILITY ON INSURER 
a. wee HAD INCORPORATED PROVISIONS INTO POLICY (ST. 

295, Sule) De : 

St. 1925, § 85.25, providing that on policy covering liability to others by reason 
of operation of motor vehicle insurer shall be directly liable to persons injured or 
damaged, imposed same liability on insurer as if it had incorporated provisions of 
statute into body of policy. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


Appeal from Circuit Court, Barron County; W. R. Foley, Judge. 

On motion for rehearing. Rehearing denied—[By Editorial Staff.] 

For former opinion, see 212 N. W. 289. 

Coe Bros., of Barron (Schoetz, Williams & Gandrey, of Milwaukee, of counsel), 
for appellant. 

Thomas & Hass, of Ladysmith (Oline & Butler and R. M. Rieser, all of Madison, 
vf counsel), for respondent. 

Leon B. Lamfrom, of Milwaukee, and Richmond, Jackman, Wilkie & Toebaas, 
and Quarles, Spence & Quarles, all of Madison, as amicus curiz. 

Per CurtaM. [1l, 2] The policy in suit is equivocal in its terms. The policy 
proper provides that defendant Strong is insured against “liabilities” as well as 
“losses.” An agreement to insure against “liabilities” creates an obligation for 
which recovery can be had without alleging or proving that the insured has been 
called upon to pay or has paid any sum on account of the liabilities covered by the 
policy. Selleck v. Griswold, 57 Wis. 291, 295, 15 N. W. 151; Taylor v. Coon, 79 
Wis. 76, 84, 48 N. W. 123. 

But the obligation of the appellant exchange under the policy is defined by 
riders attached to the policy, which limit the liability to the “actuual loss or damage” 
or the “money loss” sustained. An agreement to pay the “actual loss or damage” 
or the “money loss” sustained by the insured creates no obligation until such time as 
the insured pays or otherwise suffers such loss or damage. 

In its former decision the court was led to hold that the policy was not limited 
to mere indemnity because of the fact that it insured against “liabilities” as well as 
“losses.” But farther study of the policy has satisfied the court that the specific 
provisions of the riders, limiting the obligations of the Exchange to the “actual 
loss or damage” or to the “money loss,” must be held to prevail over the general 
provisions of the policy. It follows, therefore, that the policy. must be held to be 
one for indemnity only. 

(3, 4] But it does not follow that the mandate should be changed or that ihe 
order of the trial court should be reversed. The personal injury and property dam- 
age rider attached to the policy, which is the only provision involved in this suit, 
insures the defendant Strong “against money loss by reason of his legal liability 
to others.” 

The contract here in question is on its face expressly denominated a “policy.” 
It is, in fact, a “policy of insurance,” within the meaning of that term as used in 
section 85.25 of the Statutes. The fact that the policy is limited to indemnity only 
does not take it out of the provisions of section 85.25 of the Statutes. All policies or 
contracts of insurance are contracts of indemnity—contracts “whereby one party 
agrees to wholly or partially indemnify another for loss or damage which he may 
suffer from a specified peril.” Shakman v. United States Credit System Co., 92 Wis. 
366, 374, 66 N. W. 528, 531 (32 L. R. A. 383, 53 Am. St. Rep. 920). 

As stated in the orfginal opinion, section 85.25 of the Statutes imposed the same 
liability upon the appellant Exchange as if the Exchange had incorporated the 
provisions of this section into the body of its policy, thereby clearly giving to the 
plaintiff a right of action against the Exchange. 

No purpose will be served by a reargument of the case. The motion for 
rehearing is therefore denied, without costs. 

So ordered. 





Misc. ] Brunson vy. Bankers Nat. Life Ins. Co. 


MISCELLANEOUS 


BRUNSON v. BANKERS’ NAT. LIFE INS. CO. (No. 12219.) 
Supreme Court of South Carolina. June 14, 1927. 
138 Southeastern Reporter 522. : 


INSURANCE—FAILURE OF ONE CONTRACTING TO WORK FOR INSUR- 
ANCE COMPANY TO PROCURE LICENSE DID NOT PRECLUDE 
S400) FOR BREACH OF SUCH CONTRACT. (CIV. CODE 1922, 
Failure of person contracting with authorized representative of insurance com- 

pany to work as insurance agent, to procure license required by Civ. Code 1922, § 4069, 

held not to preclude his bringing action for breach of such contract, particularly in 

view of fact that insurer had agreed to procure such license and that question of 
license did not enter into discharge. 
(For other cases, see Insurance, Dec. Dig. § 85.) 


Appeal from Common Pleas Circuit Court of Sumter County; W. H. Town- 
send, Judge. 

Action by De Witt Brunson against the Bankers’ National Life Insurance Com- 
pany. Judgment of nonsuit, and plaintiff appeals. Reversed, and remanded for a 
new trial. 


The complaint, amended answer and exceptions, directed to be reported, are as 
follows: 


The material allegations of the complaint were as follows: 
“The plaintiff above named complaining of the defendant herein, alleges: 


“(1) That the defendant is a life insurance company, organized and existing 
under the laws of the state of South Carolina, and doing business as such in the 
county of Sumter, said state. 


“(2) That on or about the Ist day of February, 1924, the defendant employed 
plaintiff as its collecting and soliciting agent at a salary of $20 per week, in addition 
to which defendant agreed to pay plaintiff 15 per cent. of the collection made by 
plaintiff as such agent. That theretofore one R. P. Gainley had been agent for said 
company, and had built up a large clientele for said company, which was to be, and 
was turned over to plaintiff, and which constituted an immediate and sure source 
of income both to defendant and plaintiff. 

“(3) That the said employment was to continue for the space of one year from 
the first day of February, 1924. 

“(4) That the defendant accepted such employment, and commenced the dis- 
charge of the duties thereof, and agreed to carry out the terms of the said contract 
and to act as the said collecting and soliciting agent of the defendant. 

“(5) That about two weeks thereafter, without cause or previous notice to this 
plaintiff, defendant refused to permit plaintiff to perform said contract on his part, 
and refused to pay plaintiff for the two weeks during which he had performed the 
same, and refused to continue plaintiff in said employ, although plaintiff was at 
said times ready, anxious, and willing to continue the same. 


“(6) That immediately prior to accepting the said employment plaintiff had an 
opportunity of accepting a position that would pay him $1,800 per year, which was 
well known to the defendant, and that the plaintiff forwent the said opportunity and 
tcok the employment aforementioned, upon representation and promise of the defend- 
ant that the same would pay him at least $1,800 per year, and in all probability a 
great deal more. 

“(7) That the acts of the said defendant in refusing to permit plaintiff to 

carry on the said contract, and in breaking said contract on its part have damaged 
plaintiff in the sum of $1,000. 

The material allegations of the amended answer were as follows: 

“For a first defense: 


“I. Admits the allegations contained in paragraph 1 thereof. 


“II. That the complaint herein being so utterly vague, indefinite, and uncertain 
as to the allegations contained in paragraphs 2, 3, 4, 5, 6, and 7, and being utterly 
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without particularity therein, the defendant cannot answer the charges contained in 


said paragraphs with certainty and intelligence, and is therefore compelled to deny 
the same. 


“For,a second defense: 


“I. That, on information and belief, plaintiff has been regularly and continu- 
ously employed since the date of the alleged contract with defendant, and remun- 
erated therefor, and, if plaintiff has been damaged, which defendant denies, the 
remuneration received during said period should be credited against same. 

“For a third defense: 

“I. This defendant further alleges, on information and belief, that, even though 
a contract was made between the plaintiff and defendant as alleged in the complaint, 
which defendant denies, plaintiff never qualified himself to legally perform the duties 
imposed upon him by said contract, and consequently could not legally enter upon 
the discharge thereof, for the reason that he never applied for nor received from the 
insurance commissioner of South Carolina a license to act as an insurance agent for 
said defendant company, as required by the laws of this state. 

“Wherefore defendant prays that the complaint be dismissed with costs. 

Exceptions. . 

“(1) His honor, the trial judge, erred, it is respectfully submitted, in granting 
a nonsuit, for the reason that plaintiff had not procured a license as an insurance 
agent; said error being. that the plaintiff as a new employee of the defendant 
company was entitled to a reasonable time within which to procure his license, which 
time had not expired when plaintiff was discharged. 

“(2) His honor, the trial judge, erred, it is respectfully submitted, in granting 
an order of nonsuit, for the reason that plaintiff was unlicensed; said error being 
that plaintiff was justified in waiting upon the defendant company to procure for 
him an application blank, in view of the agreement of the said company to do so, 
and the question of whether or not a reasonable time had elapsed after such agree- 
ment for plaintiff to procure a license should have been submitted to the jury. 

“(3) His honor, the trial judge, erred, it is respectfully submitted, in granting 
an order of nonsuit upon the ground that plaintiff was unlicensed; said error being 
that the contract made between plaintiff and the defendant company was not an 
unlawful contract of acting as an insurance agent without a license, but a lawful 
contract to act as an insurance agent with a license, and the plaintiff was entitled to a 
reasonable time within which to qualify himself as such agent, especially in view 
of the agreement of the defendant company to procure the license for him, and, in 
so far as the contract was executory, plaintiff was entitled to damages for its breach, 
and his honor should have submitted to the jury the question of reasonable time 
and amount of damages. 

“(4) His honor, the trial judge, erred, it is respectfully submitted, in ordering 
a nonsuit upon the ground that plaintiff had no license; said error being, under the 
terms of employment, it was the duty of the defendant to furnish the blank applica- 
tion for license, and the defendant, having failed to do so, and not having allowed 
plaintiff a reasonable time to do so himself, could not take advantage of plaintiff’s 
failure to procure a license.” 

Harby, Nash & Hodges, of Sumter, for appellant. 

Epps & Levy, of Sumter, and Salley & Salley, of Orangeburg, for respondent. 


Carter, J. This action, by the plaintiff, De Witt Brunson, against the defendant, 
Rankers’ National Life Insurance Company, was commenced October, 1924, alleging 
damages for an alleged breach of contract. The case was tried before his honor, 
W. H. Townsend, and a jury, at the fall term, 1925, court of common pleas for 
Sumter county, and resulted in an order of nonsuit. From this order of nonsuit, 
the plaintiff has appealed to this court, alleging error in the particulars set forth 
under exceptions, which will be reported, together with the complaint and amended 
answer. . 

The circuit judge issued an order of nonsuit, giving as his reasons therefor 
that the plaintiff, having not procured a license to act as an insurance agent for the 
defendant, the plaintiff was not in a position to contend that there was a valid con- 


tract of employment with the defendant insurance company, and that therefore no 
cause of action ex contractu could arise. 


Under the laws this court takes of the case, the only question germane to the 
appeal is, Is the procurement of a license to work as an agent for an insurance 
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company a prerequisite to entering into a contract with such insurance company to 
work as such agent? So much of the testimony as is pertinent to this question tends 
to show the following statement of facts: In the early part of 1924, the plaintiff 
entered into a contract with the defendant at Sumter, S. C., through its duly 
authorized representative, to work for the defendant as an insurance agent; the 
plaintiff's work to consist of writing insurance and collecting a debit that was 
formerly handled by a Mr. Gainley, who had died—the defendant being engaged 
in the business of writing industrial insurance, and the debit is the amount of weekly 
premiums collected on a certain route from a list of policy holders in the company. 
Mr. Hopkins, the representative of the insurance company at the time the contract 
was made, represented to the plaintiff that it was a good position, and the parties 
contracted on the terms agreed upon as follows: ‘The plaintiff was to work for the 
defendant, performing the work above stated, at the sum of $20 a week and 15 per 
cent of the debit. At the time this contract was made, the plaintiff had a position 
offered him in the post office which would have paid him about $1,800 per year, and 
he took the position with the insurance cmpany, defendant herein, in preference to 
that position, on the recommendation of Mr. Hopkins, the duly authorized represen- 
tative of the defendant insurance company; the said representative of the insurance 
company having stated to the plaintiff that the position with the insurance company 
was a better position, and that there was a greater opportunity for promotion, it 
being agreed between the parties at the time that the plaintiff would work for a year 
at least, and, if the plaintiff made good, he would have a promotion. In the plaintiff’s 
testimony, he stated: 


“I accepted the job and started to work the next day after Mr. Hopkins 
hired me.” 

“T went out on the debit with Mr. Hopkins, who wanted to show me where to 
collect the money ‘and to break me in on the debit. I worked for about two weeks, 
when Mr. Hopkins died. After his death, I continued to report at the company’s 
office until a gentleman by the name of Thornley came down and discharged me. 
He told me that he had brought a man over to take the job that morning; that 
I was an inexperienced man and he could not keep me at that salary. The matter 
of my license as an insurance agent was mentioned between Mr. Hopkins and 
myself. We were coming up from Gable, and he told me he would have to have the 
license issued to me and I would have to pay for it. I told him, ‘All right, go ahead 
and have it issued.’ He did not ask me for the money. I suppose he was to get it 
when he got the license. He told me I would have to have a license and he would 
get it for me, and I told him to go ahead and get it. He never got the license. 
The matter of license was not mentioned by Mr. Thornley when he came here. I 
could have applied for the license if I had not expected Mr. Hopkins to get it. I 
= not apply for it because the man who hired me told me he would get the license 
or me.” 

“He engaged me two weeks before his death, and during the time I worked for 
him I had no license. During this time he was breaking me in. It was on Thurs- 
day of the second week that I worked for him that he told me that he would get 
the license for me. He died the following Monday. I relied upon Mr. Hopkins 
to procure the license. Mr. Thornley discharged me two or three days after Mr. 
Hopkins’ death, and I could have applied for a license if Thornley had not discharged 
me.” 

The witness White, in his testimony, make this statement: “An agent has to 
have a new license for each company he represents.” This statement of the witness 
White seems to be in accordance with the provisions of the statute governing the 


issuing of licenses to agents. Section 4069, vol. 3, of the Code of 1922, reads as 
follows: 


“Before doing business in this state for any insurance company or association, 
each agent shall procure from the insurance commissioner a license for which he 
shall pay one-half dollar as an annual department license fee. Before issuing such 
license the insurance commissioner shall determine that the agent is a fit and proper 
person. Such license shall expire on March 31 of each year * * *” 


In the case of Ballentine v. Covington, 109 S. C. 217, 96 S. E. 92, this court held 
that contracts of insurance by unlicensed persons are void. Clearly, this section 
4069 forbids the doing of business by an unlicensed person, but it does not follow 
that a person may not lawfully contract with an insurance company to do business 





764 The Insurance Law Journal, Vol. 69 [Oct., 1927 


before securing his license. On the other hand, this court is of the opinion that a 
ferson may enter into a valid contract with an insurance company,of the nature 
of the contract alleged in this case before procuring a license. A separate license 
is to be procured for each company that a person works for, and a person must 
necessarily be expected to have a contract with an insurance company before pro- 
curing a license to work for such company. A person would not be expected to 
procure a license to work for a company, not knowing whether ne would work for 
the company or not. Furthermore, the testimony quoted above tends to show that 
the defendant agreed to procure a license for the plaintiff and that the plaintiff 
relied upon this agreement; otherwise he would haye procured the license. It further 
appears that the question of license did not enter into the discharge of the plaintiff. 
It is the opinion of this court that his honor, the circuit judge, erred in granting 
the order of nonsuit, and it is the judgment of this court that the judgment of the 
circuit court be and is hereby reversed, and the case remanded for a new trial. 
Watts, C. J., and Cothran, Blease and Stabler, JJ., concur. 





Mutual Fire Ins. Co. v. Dreeben 


MUTUAL LIFE INS. CO. v. DREEBEN. (No. 3158.) 
District Court, N. D. Texas, Dallas Division. 
June 20, 1927. 

20 Federal Reporter (21) 394. 


2. INSURANCE—INCONTESTABLE CLAUSE IN LIFE POLICY HELD 
EXTENDED AS TO REPRESENTATIONS MADE IN APPLICATION 
FOR REINSTATEMENT. 
Reinstatement of a life policy after lapse, as permitted by its terms, does not 

create a new contract, but is a revival of the original contract, and a clause in the 

policy making it incontestable after two years applies to representations made in 
the application for reinstatement, for falsity of which insurer may contest the pol- 
icy within two years after they are made. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


In Equity. Suit by the Mutual Life Insurance Company against Octavine L. 
Dreeben to cancel insurance policy for alleged fraudulent misrepresentations in se- 


curing reinstatement after lapse for failure to pay premium. On motion to dismiss. 
Denied. 


Thompson, Knight, Baker & Harris and George S. Wright, all of Dallas, Tex., 
for the motion. 


Locke, Locke, Stroud & Randolph and Albert Sidney Johnson, all of Dallas, 
Tex., opposed. 

_ Atwell, District Judge. The spouse of the defendant was insured by the Mut- 
ual Life Insurance Company. The insurance was interrupted by failure to pay a 
premium. The policy contained a reinstatement clause. Among other requisites 
was the good health of the insured. After the reinstatement the insured died. 
The policy contained the usual incontestability clause after two years. The bene- 
ficiary, the insured’s widow, brought a suit upon the policy and later dismissed it. 
After its dismissal, and a day or two before two years after its reinstatement had 
run, the company brought this suit to cancel because of alleged false and fraud- 
ulent representations in the reinstatement application. 

It is argued by the respondent that the insurance company will have, if its con- 
tention is true, a complete defense at law if and when she brings a suit upon the 
policy. She contends that the clause which makes the policy incontestable after 
two years relates only and solely to the original contract upon which it was issued, 
’ and that it does not apply to the reinstatement feature, which she contends is a new 
contract, and that the company’s defense may be urged at any time and is not 
limited by the two years period. The case of State Mutual Life Insurance Co. v. 
Rosenberry, 213 S. W. 245, by the Supreme Court of Texas, is cited as authority 
for this position. 

[1] 1. The existence of a legal remedy in the defense of an action at law on 
the policy, as shown in Cable v. United States Life Insurance Co., 191 U. S. 302, 
24 S. Ct. 74, 48 L. Ed. 188, which was approved in American Mills Co. v. Ameri- 
can Surety Co., in 260 U. S. 360, 43 S. Ct. 149, 67 L. Ed. 306, does not deprive the 
insurer, bounden by a contract with an incontestable clause in it, from proceeding 
at equity to cancel. Jefferson Standard Life Ins. Co. v. Keeton, (C. C. A.) 292 
F. 53; Jefferson Standard Life Ins. Co. v. McIntyre (C. C. A.) 294 F. 886; New 
York Life Ins. Co. v. Renault (D. C.) 11 F. (2d) 281. The incontestable clause 
is also recognized as valuable for the beneficiary. Mutual Life Insurance Co. v. 
Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. 

[2] 2. Are false and fraudulent representations, made in an application for re- 
instatement, subject to the incontestability clause? The Texas case holds that they are 
not. The reasoning of the opinion in support of that position would be equally 
applicable to the incontestability of the policy with reference to any fraud or mis- 
representation in its inception, The vice in the reasoning, it seems to me, is that 
a reinstatement gives an added element of uncertainty in the payment of the insur- 
ance, and erases from the original contract at least two of its provisions, namely, 
cash and loan values, and the incontestability after the lapse of a certain period. 

The Texas case was also based somewhat upon the Texas statute (Vernon’s 
Ann. Civ. St. 1925, art. 5050), which provides that a policy of insurance shall con- 
tain the entire contract between the parties, and since the reinstatement was not 
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in the original policy reconcilement was necessary. It seems to me that a more 
substantial rule would be to give effect to all of the provisions of the contract 
between the parties, because there is the same underlying reason for incontesta- 
bility as to the representations for reinstatement that there in for representations 
as to the original contract. A party contracts with an insurance company for an 
incontestable clause. This clause is of value to him. He knows that after two 
years his beneficiary will get the insurance, if he dies, without going through a 
contest. If representations made as the basis for reinstatement may be left open 
to contest for 10 or 20 years, and then be attacked, the insured does not have 
this satisfaction. This certainly was not the intention of the parties. They evi- 
denced a desire to limit the time within which the company might contest the 
payment of its obligation. 

I do not think that the contract, after reinstatement, is a new contract. That 
position is mythical. The contract begun a few years before, and nothing that is 
thereafter done to reinstate it makes it begin as of the date of reinstatement. The 
right of reinstatement itself is found in the contract. It is the spark that was not 
extinguished. Reinstatement gave it more life. It gave it additional life. It then 
lived, wholly, again; that which was almost dead was renewed into full vigor. 
While the pqsition is not in all degrees satisfactory, it is more satisfactory, I 
think, if incontestability is read into all representations that the insured makes to 
the insurer, whether those representations be with reference to a reinstatement or 
with reference to the original representations that were made when the contract 
was issued. 

This position makes the two years begin to run as to reinstatement representa- 
tions when they were made. Two years after reinstatement their falseness may 
not be advantaged by the company. This reading gives the company ample time 
to make investigation as to what the insured represented. It also gives a settled 
value to the policy. This reading lends the original stability to the contract. Great 
Western Life Insurance Co. v. Snavely (C. C. A.) 206 F. 20, 46 L. R. A. (N. S.) 
1056; Teeter v. United Life Ins. Association, 159 N. Y. 411, 54 N. E. 72; Joyce 
on Insurance, p. 6122; McCormack v. Security Mutual Life Ins. Co., 161 App. Div. 
33, 146 N. Y. S. 613; Pacific Mutual Life Ins. Co. v. Galbraith, 115 Tenn. 471, 91 
S. W. 204, 112 Am. St. Rep. 862. 

Having reached this point in our study, it follows, of course, that, two years 
having nearly elapsed since reinstatement, the insurer was bound to protect itself 
against the running of that new two years. This it has done by the institution 
of this suit. 

The motion to dismiss is overruled. 


SOUTHERN LIFE & HEALTH INS. CO. v. MORGAN. 
Supreme Court of Alabama. June 30, 1927. 
113 Southern Reporter 541. 

Z. INSURANCE—WHETHER INSURED, WHO HAD TUBERCULOSIS 
FEBRUARY 7tu, AND DIED THEREFROM FEBRUARY 27, 1925, HAD 
TUBERCULOSIS WHEN POLICY WAS DELIVERED JANUARY 26, 
1925, HELD FOR JURY. : 
In action on policy of life insurance, question whether insured, who on examina- 

tion on February 7, 1925, showed had tuberculosis on that date, and who died from 

tuberculosis on February 27, 1925, had tuberculosis when policy was delivered 

January 26, 1925, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668 [7].) 
Appeal from Circuit Court, Calhoun County; R. B. Carr, Judge. 


Action on a policy of life insurance by Sarah E. Morgan against the Southern 
Life & Health Insurance Company. From a judgment for plaintiff, defendant 
appeals. Transferred from Court of Appeals under Code 1923, § 7326. Affirmed. 

Merrill & Field, of Anniston, for appellant. 

Chas. D. Kline, of Anniston, for appellee. 

GarDNER, J. The suit was upon a policy of insurance upon the life of one 


Lena Riley. There was verdict and judgment for the plaintiff, from which 
defendant prosecutes this appeal. 


(7 Div. 768.) 
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The only question here argued relates to the action of the court in refusing 
the affirmative charge, as requested by defendant. 

[1] It is insisted that a breach of the warranty or condition of the policy that 
insured must be in good health at the time of the delivery of the policy has been 
established by the uncontroverted proof. The matter of unsoundness of health 
related only to tuberculosis, a disease of which the courts take judicial knowledge 
is material to the risk of insurance. Brotherhood of Ry. & S. S. Clerks, etc., v. 
Riggins, 214 Ala. 79, 107 So. 44, 47 A. L. R. 270; Metropolitan Life Ins. Co. v. 
Hyche, 214 Ala. 447, 108 So. 40. See, also, 37 Cyc. 404; Nat. Life & Accident 
Ins. Co. v. Winbush, 215 Ala. 349, 110 So. 571; Sov. Camp, W. O. W., v. Hutchin- 
son, 214 Ala. 540, 108 So. 520; Amer. Nat. Ins. Co. v. Rains, 215 Ala. 378, 110 So. 
606; Mut. Life Ins. Co. v. Mandelbaum, 207 Ala. 234, 92 So. 440, 29 A. L. R. 649. 

[2] The evidence is without dispute that insured died of tuberculosis on 
February 27, 1925, and examination on February 7th previous disclosed the disease. 
The policy was delivered January 26, 1925, and the question therefore for determina- 
tion was whether or not insured was so affected on that date. It is urged by 
appellant that the testimony of the two doctors, as experts, so shows, and should 
therefore control, citing Harris v. N. C. & St. L. R. R. Co., 153 Ala. 139, 44 So. 
962, 14 L. R. A. (N. S.). 261. But neither of the physicians testified insured had 
tuberculosis on the date of delivery of the policy. Some of their testimony was 
to the effect that the disease may be suddenly developed and result fatally in a very 
short time, and that insured could have so developed or contracted tuberculosis 
from the date of January 26th, and died therefrom on February 27th thereafter. 
No examination was made on January 26th, and the physicians were unwilling to 
testify insured was so affected on that date. One of the physicians stated that it 
was possible, under the authorities, that insured should be of sound health on 
January 26th, though the test disclosed tuberculosis on February 7th, and she died 
on February 27th thereafter of that disease. Particular reference is made to the 
testimony of Dr. Durden, who favorably passed on the examination of insured 
for the policy on January 9th, and issued his certificate of that date recommending 
her acceptance. But we need not engage in any detailed discussion of the evidence. 
Suffice it to say that the court has considered this testimony in consultation with 
due care, and the conclusion is reached that a jury question was presented. 

The affirmative charge was therefore properly refused. 

Affirmed. 

Anderson, C. J., and Sayre and Thomas, JJ., concur. 


COTTON STATES LIFE INS. CO. v. CROZIER. (7 Div. 730.) 
Supreme Court of Alabama. June 30, 1927. 
113 Southern Reporter 615. 
1. INSURANCE—INSURER’S PLEA, SETTING UP PROVISION 

REQUIRING SOUND HEALTH OF INSURED, HELD DEFECTIVE 

IN NOT AVERRING DISEASE INCREASED RISK. 

Defendant’s plea, in action on life insurance policy, setting up provision of 
policy that no obligation was assumed by insurer, unless insured at time of delivery 
was alive and in sound health, held defective in not averring that serious disease 
of heart imputed to assured increased risk of loss, since such provision is in legal 
effect a warranty, and governed by principles of law applicable thereto. 

(For other cases, see Insurance, Dec. Dig. § 640 [2].) 


3. INSURANCE—DEATH CERTIFICATE WAS EVIDENCE ONLY OF 
COMPLIANCE WITH REQUIREMENTS OF POLICY, NOT OF 
TRUTH OF FACTS STATED. 

Physician’s death certificate, filed with insurer as part of proofs of death, was 
not evidence for plaintiff, in action on policy against defendant of truth of any 
of its statements of fact, but only of plaintiff's compliance with requirements of 
Policy in that behalf. 

(For other cases, see Insurance, Dec. Dig. § 550, 665 [7].) 

5. INSURANCE—STATEMENTS IN PHYSICIAN’S DEATH CERTIFI- 
CATE IF UNREBUTTED OR UNEXPLAINED, ARE BINDING AND 
CONCLUSIVE ON: BENEFICIARY. 

Statements in physician’s death certificate, filed with insurer as part of proofs 
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of death, including statement that assured died of heart disease, which had existed 
for some years, if unrebutted or unexplained, or unqualified, by other evidence, 
are binding and conclusive on beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 550.) 


Appeal from Circuit Court, Etowah County; O. A. Steele, Judge. 

Action by Lula Crozier against the Cotton States Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Transferred from Court of 
Appeals under Code 1923, § 7326. Reversed and remanded. 

This action is brought by plaintiff as beneficiary under a policy insuring the 
life of her adopted mother, Dillie Smith. The policy was issued on September 
21, 1925, and the insured died on February 16, 1926. 

The policy contains this provision following the insurance clause: 

“Provided, however, that no obligation is assumed by this company prior to 
the date and delivery of this policy, nor unless at the time of said delivery the 
insured is alive and in sound health.” 

Plea 2 sets up this provision of the policy, and “avers that at the time the 
policy was delivered the insured was not in sound health, but was afflicted with 
a serious disease of the heart.” A demurrer was sustained to this plea, the 
grounds of which were as follows: 

“(1) Said plea 2 makes no answer to the complaint, in that it fails to state 
when it delivered said policy, or does it aver when or whether it ever delivered 
said policy. 

“(2) For aught that appears in said plea, the defendant was on her deathbed 
at the time of the delivery of said policy, and that the defendant had taken and 
accepted many premiums on its said contract. 

“(3) For aught that appears in said plea, the defendant wrongfully or fraudul- 
ently withheld said policy from the plaintiff in order to take advantage of its own 
wrong. 

“(4) For that said plea 2 fails to answer said complaint or to show any legal 
reason for not paying the amount due under the terms of the policy to the deceased’s 
beneficiary.” 

Plea 4 is as follows: 


“For further answer to the complaint the defendant says that the insured 
made a written application to it for the issuance of said policy, and in said 
application she stated that she was in sound health, and the defendant avers that, 
at this time she made and signed said application, she was not in sound health, 
in this, that the insured was then suffering from, and afflicted with, heart disease, 
and that she knew she was suffering from said disease, and was not in sound health 
and safely insurable, and that said answer was false, and said insured knew it was 
false, and it was made by her with intent to deceive, and did deceive, the defendant, 
who relied on said representations in the issuance of said policy.” 

Demurrer to plea 4 was overruled. 

Defendant then filed pleas 5 and 6, setting up the same provision as in plea 
2, and averring that the insured in her application for the policy falsely represented 
that she was then in sound health, when in fact she was afflicted (plea 5) “with 
heart disease, and that such disease increased the risk of loss to theedefendant” ; 
and (plea 6) “with a serious disease of the heart, and that such misrepresentation 
increased the risk of loss.” 

Demurrers to these pleas were overruled, and plaintiff replied as follows: 

“The plaintiff joins issue on pleas 5 and 6, and says that each plea is wholly 
untrue; that the facts are she was in good health, of fine appearance, and making 
her own living at hard labor for a woman of her years; that at the time she 
executed the application mentioned in said pleas the representation was reasonably 
and apparently true. And she denies each allegation thereof.” 

Demurrer to this replication was overruled. 

The jury found for the plaintiff, and from the judgment thereon defendant 
appeals. 

Victor Vance, of Gadsden, for appellant. 

O. B. Roper, of Gadsden, for appellee. 


_ , SOMERVILLE, J. The provision of the policy set up in plea 2, notwithstanding 
it is in the form of a condition precedent to the operation of the contract of 





Life] Southern Life Ins. Co. v. Floyd 769 


msurance, has been held by this court to be in legal effect a warranty, and gov- 
erned by the principles of law applicable to warranties. Mutual Life Ins. Co. v. 
Mandelbaum, 207 Ala. 234, 92 So. 440, 29 A. L. R. 649. 

[1] This plea was therefore defective in not averring that “the serious disease 
of the heart” imputed to the assured increased the risk of loss. Mandelbaum’s 
Case, supra; Sov. Camp, etc., v. Hutchinson, 214 Ala. 540, 108 So. 520. 

[2] The demurrer, however, did not point out this defect, and the grounds 
of demurrer actually assigned were invalid; the plea not being otherwise defective. 
Sov. Camp. etc., v. Hutchinson, supra. 

The demurrer to plea 2 was therefore improperly sustained; and, as the 
defendant did not have the benefit of its defense under any other plea, nor under 
the instructions of the trial judge to the jury on the evidence, the error was preju- 
dicial. 

[3-5] The physician’s death certificate, filed with. defendant as part of the 
proofs of death, was not evidence for plaintiff, against defendant, of the truth 
of any of its statements of fact, but only of plaintiff's compliance with the require- 
ments of the policy in that behalf. 37 Corp. Jur. 560, § 316; Id. 632, 633, §§ 434, 
435. The statements in the certificate, however, including the statement that the 
assured died of heart disease, which had existed for “two or three years,” and 
for which the physician had treated her during that time, were evidence against 
plaintiff by way of admissions. 37 Corp. Jur. 632, § 435. And such statements, 
if unrebutted or unexplained, or unqualified, by other evidence tending to show that 
they are erroneous or untrue, are held as binding and conclusive on the beneficiary. 
37 Corp. Jur. 561, § 316. 

[6] But evidence in contradiction or impeachment must be legal and not 
hearsay evidence; and hence the second certificate, signed by the physician, substi- 
tuting a contradictory statement as to the duration of the lethal disease for the 
statement made in the original certificate, was not admissible in evidence at the 
instance of plaintiff, unless it was shown to have been delivered to and accepted 
by defendant in lieu of, or as supplementary to, the original certificate. No such 
proof being offered, and objection, with exception, having been made on_ that 
ground, the admission of the second certificate, dated March 11, 1926, was 
erroneous and prejudicial. 

[7] Plaintiff's special replications to pleas 4, 5 and 6, charging deceit in her 
representations made in her written application for this policy, were in effect 
denials of the truth of the pleas, amounting to the general issue; and, though they 
contained some allegations of fact, they were not subject to demurrer. 

For the errors noted, the judgment will be reversed and the cause remanded 
for another trial. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ. concur. 


SOUTHERN LIFE INS. CO. v. FLOYD. (No. 61.) 
Supreme Court of Arkansas. June 13, 1927. 
295 Southwestern Reporter 715. 

1. INSURANCE—IN ACTION ON LIFE POLICY, WHETHER INSURED 
HAD TUBERCULOSIS AT TIME OF APPLICATION HELD FOR 
JURY. 

In action on life insurance policy, evidence held sufficient to take to jury 
question whether insured had tuberculosis at time of application, at which he made 
statement that he had never had tuberculosis. 

(For other cases, see Insurance, Dec. Dig. § 668 [7].) 


3. INSURANCE—INSURED’S STATEMENT AS TO WHEN HE WAS 
LAST TREATED BY DOCTOR, MADE TO INSURER’S AGENT 
TAKING APPLICATION, IS KNOWLEDGE .-OF COMPANY, 
NOTWITHSTANDING FAILURE TO RECORD IT IN FULL. 
Knowledge as to when insured was last treated by doctor, coming to insurer’s 

agent while performing duties of agency in receiving application for insurance, 

becomes knowledge of insurer, which is bound thereby, in spite of provision in 
policy to contrary, where agent was charged with duty of asking applicant such 
question, but failed to record answer in full. 


(For other cases, see Insurance, Dec. Dig. § 379 [6].) 
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Appeal from Circuit Court, Crawford County; James Cochran, Judge. 
Action by Nellie Floyd against the Southern Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

John L. Crank, of Little Rock, for appellant. 

George G. Stockard, of Van Buren, for appellee. 

SMitH, J. Appellant insurance company issued a policy of insurance to W. M. 
Floyd, payable to his wife, for the sum of $100, and increasing $20 per month 
until a maximum of $1,000 was reached. The insured died August 5, 1925, and 
the policy at that time, if valid, was worth $580, and the beneficiary brought suit 
for that amount, together with penalty and attorney’s fee. The policy was written 
July 8, 1923, and the insured was not required to submit to a medical examination 
to obtain it. He was required, however, to make an application, in which numer- 
oes ee were asked concerning the existing and previous condition of his 

ealth. 

The question was asked, “Give the name and address of doctor last consulted 
and date,” to which question the applicant answered, “Dr. Downey, of Cecil, Ark.; 
nine years ago.” Certain diseases were specifically inquired about, one of these 
being rheumatism, and the applicant answered, “I had one attack of rheumatism, 
about six years ago.” The application contained the question, “Have you ever had 
any disease of the following organs: Lungs—tuberculosis?” and to each of these 
questions the applicant answered, “No.” After answering the various questions 
asked, the applicant signed the following statement: 

“It is hereby understood and agreed that each and all of the foregoing state- 
ments and answers were made by me to obtain a policy of insurance in the Southern 
Mutual Life Association, and in consideration of the reduced rate of the policy 
which may be issued me hereon, and the fact that no medical examination is 
required, the Southern Mutual Life Association, relying solely on my statements 
and answers to questions contained herein, for information as to my eligibility, I 
do hereby warrant and declare said answers and statements to be absolutely full, 
true, and complete. It is hereby covenanted, declared and agreed that all state- 
ments, answers, and provisions contained in this application shall, together with 
the by-laws governing said association (now in force or which may hereafter be 
adopted), be the basis of and form a part of the contract between the applicant 
and said association, and the policy which may be issued upon this application shall 
be accepted by said applicant upon the express condition that, if any statements 
or answers in said application are untrue, or are in violation of any term or 
condition or covenant of said policy or by-laws (now in force or which may 
hereafter be adopted), then said policy shall be null and void, and all benefits 
thereunder shall be forfeited.” 

[1] The testimony shows that the insured died of tuberculosis on the 5th 
day of August, 1925, and it is insisted by the insurance company that the insured 
was suffering from that disease at the time the policy was issued, and that this 
condition constituted a breach of the warranty to the contrary, which invalidated 
the policy. It is also insisted by the insurance company that the applicant falsely 
stated that the last physician consulted by him was Dr. Downey, nine years prior 
to the date of the application, whereas the insured had consulted and been treated 
by Dr. Hill, of Mulberry, Ark., six years before the date of the application. 

The court gave at appellant’s request an instruction which told the jury that 
the answers contained in the application were warranties, and that, if the answers 
were false, there could be no recovery on the policy sued on; but appellant insists 
that under the undisputed testimony a verdict should have been directed in_ its 
favor, for the reason that the insured had tuberculosis at the time of his applica- 
tion, and made a false statement as to the date when he had last consulted a 
physician. 

[2] The following testimony was offered, tending to show that the insured 
had tuberculosis at the date of his application: The father of the insured made 
an affidavit to that effect, but when called as a-witness by appellant he repudiated 
the affidavit, and testified that he could not read or write, and that the affidavit 
had not been read over to him, and that he did not state that his son, the insured, 
had tuberculosis. An attempt was made to offer in evidence an affidavit made 
by Dr. Hill, who attended the insured in his last illness. In Dr. Hill's affidavit 
he stated that he had treated the insured for tuberculosis in 1920 and 1922, which 
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was prior to the application for the policy. Dr. Hill was dead at the time of the 
trial, and an objection was sustained to the introduction of his affidavit upon the 
grounds that the matter was privileged and that the affidavit was hearsay. There 
was no error in this ruling. This affidavit was not a deposition and was properly 
excluded by the court. 


Dr. J. E. Johnson, a physician in charge of a hospital devoted to the treat- 
ment of tuberculosis in Ft. Smith, testified that he treated the insured for tuber- 
culosis in June, 1924, and that the case was then chronic. This, however, was 
practically a year after the date of the application, and Dr. J. B. Trice, who was 
called as a witness for appellee, testified that the disease of tuberculosis could 
become chronic in that time. 

A. B. Henderson, a druggist, testified that in the fall and winter of 1921 and 
1922, the insured was about 5 feet 8 inches tall, weighed only about 135 pounds, 
and was stoop-shouldered and thin-chested, and had a sallow complexion, and that 
he saw Dr. Hill give the insured a medicine which was used in the treatment of 
tuberculosis. The witness could not state, however, that the medicine had been 
prescribed for the insured himself. 


We cannot say that the jury must necessarily have found from this testimony 
that the insured had tuberculosis at the date of his application. In the very 
recent case of Modern Woodmen of America v. Whitaker (Ark.) 293 S. W. 1045, 
it was held that the statement of an applicant for insurance, which was made a 
warranty by the provisions of the application, that he was in good health, should 
be eae as meaning only that the insured believed himself to be in good 
health. 


[3] It is also insisted, for the reversal of the judgment in the plaintiff’s favor, 
that the insured falsely answered that he had last been treated by Dr. Downey 
nine years before the date of the application, whereas the testimony showed he 
had been treated six years prior to that date by Dr. Hill for rheumatism. This 
last testimony was elicited from the beneficiary in the policy, who testified in her 
cwn behalf. She testified that she was present when the application for the in- 
surance was made, and that her husband stated to the agent of the insurance 
company, who filled the blanks, that Dr. Hill had treated her husband for rheuma- 
tism six years prior to that date, but that it appeared the agent had not written 
down th answer in full. 

In the case of Mutual Aid Union v. Blacknall, 129 Ark. 450, 196 S. W. 792, 
it was held that: 


“Knowledge affecting the rights of the insured, which comes to the agent of 
the insurance company while he is performing the duties of his agency in receiv- 
ing applications for insurance and delivering policies, becomes the knowledge of 
the company; and the insurance company is bound thereby, in spite of a provision 
in the policy to the contrary, where the agent who solicited the business was charged 
with the duty of asking the applicant questions concerning his physical condition.” 

- See, also, People’s Fire Ins. Ass’n of Ark. v. Goyne, 79 Ark. 315, 96 S. W. 
365, 16 L. R. A. (N. S.) 1180, 9 Ann. Cas. 373; Springfield Mutual Ass’n v. Atnip, 
169 Ark. 968, 279 S. W. 15; Ark. State Life Ins. Co. v. Allen, 166 Ark. 490, 266 
S. W. 449; Old Am. Ins. Co. v. Wexman, 160 Ark. 571, 255 S. W. 6; Home Mut. 
Ben. Ass’n v. Rowland, 155 Ark. 450, 244 S. W. 719, 28 A. L. R. 86; Home Mut. 
Ben. Ass’n v. Mayfield, 142 Ark. 240, 218 S. W. 371. 

The testimony of the beneficiary is to the effect that the applicant correctly 
and truthfully answered the questions as to the names of the physicians who had 
treated her husband, and is to the effect that there was no collusion between the 
company’s agent and the insured. Moreover, the application contains the answer 
that the applicant had an attack of rheumatism six years before the date of the 
application, so that the insurance company was advised of that fact when the 
policy was written; this being the occasion when the beneficiary testified her hus- 
band had been treated by Dr. Hill. In the application the insured was asked to 
give the names of two doctors who knew him, and the name and address of Dr. 
Hill was given in answer to this question. 

Under the facts stated, we cannot say that the jury was not warranted in 
finding that there had been no breach of the warranty in either of the particulars 
stated, and the judgment must therefore be affirmed; and it is so ordered. 
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COMER v. RANEY et al. (No. 139.) 
Supreme Court of Arkansas. July 4, 1927. 
296 Southwestern Reporter 76. 

I. INSURANCE—RIGHTS OF BENEFICIARY ARE DETERMINED BY 
BENEFICIARY CERTIFICATE, APPLICATION THEREFOR, AND IN- 
SURER’S CONSTITUTION AND BY-LAWS. 

In action on beneficiary certificate, rights of beneficiary must be determined 
by contract itself, consisting of certificate, application therefor, and constitution 
and by-laws of insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 715, 718.) 


Zz. INSURANCE—EXECUTOR OF BENEFICIARY UNDER BENEFICIARY 
CERTIFICATE HELD CHARGED WITH NOTICE OF CONDITION 
THAT BENEFIT WAS PAYABLE TO SPOUSE OR CHILDREN, IF 
BENEFICIARY DIED BEFORE INSURED. 

Executor of beneficiary under beneficiary certificate, who had policy in his 
possession after death of beneficiary, will be charged with notice of terms and 
conditions of policy providing that benefit shall be paid to hubsand or wife of 
deceased, if living; otherwise, to children, if all beneficiaries die during lifetime 
of member. 

(For other cases, see Insurance, Dec. Dig. § 785.) 


3. INSURANCE—EXECUTOR OF BENEFICIARY CAN RECOVER ONLY 
PREMIUMS PAID BY HIM AFTER BENEFICIARY’S DEATH, IN 
VIEW OF BY-LAWS OF ASSOCIATION. 

Where by-laws of beneficial association provided for payment to spouse or 
children of insured, if beneficiary was dead, executor of beneficiary can recover 
only amount of premiums paid by him after beneficiary's death, in action on 
beneficiary certificate, notwithstanding that beneficiary paid substantially all 
premiums during his lifetime. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


Appeal from Woodruff Chancery Court; A. L. Hutchins, Chancellor. 

Suit by Andrew Comer, executor of the will of J. E. Comer, against W. W. 
Raney and others. From the decree, plaintiff appeals. Affirmed. 

J. F. Summers, of Augusta, for appellant. 

Roy D. Campbell, of Little Rock, for appellees. 

McHaney, J. In her lifetime, Mrs. Julia A. Raney, mother of the appellees, 
and a sister of. the appellant, was a member of the Knight and Ladies of Honor, 
holding a beneficiary certificate therein in the sum of $2,000, payable $1,750 to J. E. 
Comer, her brother, and $250 to appellee, W. W. Raney, her son. On or about 
July 18, 1920, the insured surrendered her beneficiary certificate to the Fraternal 
Aid Union and received another beneficiary certificate in the latter for the same 
amount in which her brother J. E. Comer was named the beneficiary. It is 
admitted that J. E. Comer paid substantially all the premiums or assessments due 
to the Knights and Ladies of Honor, and that, at the time this insurance. was 
taken over by the Fraternal Aid Union, he refused to pay any more premiums or 
assessments, unless he was made the sole beneficiary therein, which was done, and 
he thereafter paid all the premiums or assessments due to the Fraternal Aid Union 
until the time of his death, which occurred in the year 1923, during all of which 
time he had paid out to the Knights and Ladies of Honor $883.93, and to the 
Fraternal Aid Union $427.20, making a total of $1,311.13. At the time of his 
death, J. E. Comer had this policy in his possession and appellant, Andrew Comer, 
being the chief beneficiary and executor under the will of J. E. Comer, took charge 
of this policy, and thereafter, from August 1, 1923, paid all the premiums or 
assessments to the Fraternal Aid Union until the death of Julia A. Raney, which 
amounted to $464.60. The application for the insurance, the constitution and by- 
laws, together with the beneficiary certificate or policy, constitute the contract in 
this case. The pertinent portion of one of the by-laws, No. 96, is as follows: 

. “I£ all the beneficiaries shall die during the lifetime of the member, and he 
shall have made no other directions, the benefit shall be paid to the husband or 
wiie of said member, if living at the time of his death; if no husband or wife 
survives the member, then said benefit shall be paid, share and share alike to his 
children.” 
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After the death of J. E. Comer, no request was ever made to change the 
beneficiary in the policy, and none was made. Appellant brought this suit to 
recover the full amount of the policy, and, after hearing the matter, the court 
entered a decree allowing appellant the amount of premiums paid by him per- 
sonally, with interest in the total amount of $496.10, and decreed the remainder 
to appellees. From this judgment, this appeal is prosecuted. 

[1] We are of the opinion that the decree of the court is correct, and that 
the rights of the appellant in this policy must be determined by the contract itself, 
which, as heretofore stated, is the beneficiary certificate, the application therefor, 
and the constitution and by-laws of the insurer. The Fraternal Aid Union was 
made a defendant in this action and it answered, setting up the pertinent parts of 
the contract, including the section of the constitution and by-laws heretofore 
referred to. It admitted its liability on the policy, paid the money into the court, 
and asked that it be distributed to'the proper parties. 

[2] Appellant: had this policy in his possession all the time after the death of 
J. E. Comer, and will be charged with notice of the terms and conditions of the 
policy. He knew that it was made payable to J. E. Comer. He knew that the 
constitution and by-laws constituted part of the contract, and by the slightest 
investigation he could have known that, on the death of J. E. Comer, all the 
benefits, in case of the death of the insured, would, by the terms of the contract, 
be payable to the children of the insured. He could, no doubt, have had Mrs. 
Raney change the beneficiary in this policy to himself. There is nothing in the 
record to show that there was any express agreement that appellant should have a 
lien on the policy for the amount of premiums paid by him, or by his brother, 
J. E. Comer. J. E. Comer had no lien upon the policy, either express or implied, 
as on the death of the insured he was made the sole beneficiary, provided he survived 
her. 

Under the decisions of this court, where a beneficiary certificate, such as is 
involved in this case, provides that the application, constitution and by-laws, together 
with the certificate, shall constitute the contract, the whole contract must be looked 
te in order to determine the rights of the parties thereunder, because it is the 
whole basis of the contract. Baker v. Mosaic Templars, 135 Ark. 65, 204 S. W. 
612, L. R. A. 1918F, 776; Eminent Household Columbian Woodmen v. McCray, 156 
Ark. 300, 247 S. W. 379; Mutual Aid Union v. Lovitt, 170 Ark. 745, 281 S. W. 
354. And in Lawson v. Barbee, 170 Ark. 833, 281 S. W. 365, quoting syllabus, it 
is said: 

“The holder of a benefit certificate issued by a mutual benefit society has no 
power to change the beneficiaries named therein unless expressly authorized to do 
so by the policy itself, or by the articles of association or by-laws of the society, 
where these are by the terms of the certificate made a part of it.” 

In Block v. Valley Mutual Insurance Co., 52 Ark. 206, 12 S. W. 477, 478 (20 
Am. St. Rep. 166), it was said: 

“But regardless of the character of the company, the rights of persons claim- 
ing insurance arise out of and depend: upon contract, and must be ascertained 
and fixed by contract. Although the object of the company in entering into the 
contract may be benevolent, this purpose can import no new meaning to the unam- 
biguous terms of a writing. 

“When the courts are invoked, the contract measures the rights of one and 
the obligation of the other party, and relief must be granted, if at all, according 
to its terms.” t 

[3] Numerous cases might be cited to the same effect, but we deem it unneces- 
sary to do so, as we now hold that appellant’s rights are to be determined by the 
contract, which includes the policy, the application, and the constitution and by-laws, 
and these providing how the benefits shall be paid in case of the predecease of the 
beneficiary are controlling here. 

The decree of the chancery court is right, and it is therefore affirmed. 
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CATO v. A TNA LIFE INS. CO. et al. (No. 5671.) 
Supreme Court of Georgia. June 23, 1927. 
138 Southeastern Reporter 787. 
(Syllabus by the Court.) 

1. INSURANCE—EMPLOYER’S GROUP POLICY HELD TO REQUIRE 
THAT INSURED, TO RECOVER, MUST HAVE BECOME TOTALLY 
DISABLED TO WORK FOR WAGES BEFORE 60, FOR PERIOD OF AT 
LEAST 6 MONTHS (CIV. CODE 1910, § 2475). 


To entitle the administrator of the insured to recover under the following 
provisions of a group policy, taken out by an employer for the benefit of his 
employee, to wit: “If total disability of any employee entitled to insurance, under 
the schedule of insurance contained in this policy, begins before the age of 60, and 
if due proof be furnished the company after such disability has existed for a period 
of six months, and if such disability presumably will during lifetime prevent such 
employee from pursuing any occupation for wages or profit, such employee shall 
be deemed to be totally and permanently disabled within the meaning of this 
policy,” the insured must have become totally disabled to pursue any occupation 
for wages or profits before reaching the age of 60, and such disability must have 
existed for a period of 6 months. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


2. INSURANCE—EMPLOYEE, UNABLE TO ASSUME CUSTOMARY 
EMPLOYMENT ON WHICH HE DEPENDS FOR LIVING, IS 
“TOTALLY DISABLED.” 


Total disability exists when one is wholly disabled from pursuing the usual 
and customary duties of his employment on which he depends for a living. 
(For other cases, see Insurance, Dec. Dig. § 516.) 


3. INSURANCE—INSURED INCAPACITATED FROM PERFORMING 
SUBSTANTIAL PART OF ORDINARY DUTIES IS “TOTALLY 
DISABLED,” THOUGH ABLE TO PERFORM SOME PART OF WORK; 
TOTAL DISABILITY IS INABILITY TO DO SUBSTANTIALLY ALL 
MATERIAL ACTS NECESSARY FOR INSURED’S OCCUPATION IN 
SUBSTANTIALLY USUAL MANNER. 


When the insured is incapacitated from performing any substantial part of his 
ordinary duties, a case of total disability is presented, although he is still able to 
perform some parts of his work. Total disability is inability to do substantially 
all of the material acts necessary to the transaction of the insured’s occupation, 
in substantially his customary and usual manner. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


4. INSURANCE—“TOTAL DISABILITY” DOES NOT REQUIRE 
ABSOLUTE PHYSICAL INABILITY TO PURSUE SOME 
OCCUPATION FOR WAGES; “TOTAL DISABILITY” EXISTS, IF 
COMMON CARE REQUIRES INSURED TO DESIST FROM 
TRANSACTING BUSINESS, AND HE IN FACT DESISTS. 

“Total disability” does not mean absolute physical inability to work at one’s 
occupation, or to pursue some occupation for wages or gain; but it exists if the 
injury or disease of the insured is such that common care and prudence require 
him to desist, and he does in fact desist, from transacting his business. In such 
circumstances, total disability exists. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


5. INSURANCE—WHETHER INSURED, AFFLICTED WITH TUBER- 
CULOSIS, ABANDONING OCCUPATION, WAS REQUIRED TO DO 
SO BY ORDINARY CARE; AND WHETHER TOTAL DISABILITY 
EXISTED, HELD FOR JURY. 

If the insured, who was afflicted with tuberculosis, had quit pursuing his 
occupation of a weaver on account of his disease, then, under the evidence of the 
medical experts that it was unwise for him to work in ‘the condition of his health, 
it would have been for the jury to say whether ordinary care required him to 
abandon his occupation, and whether total disability existed, under the principle 
of law that matters of this kind are ordinarily questions of fact for the jury. 
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But as the insured did not abandon his calling on account of his disease, this 
principle is not applicable. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


6. INSURANCE—INSURED, AFFLICTED .WITH TUBERCULOSIS, BUT 
CONTINUING TO WORK, EARNING OVER 42 PER CENT. OF USUAL 
WAGES, COULD NOT RECOVER FOR TOTAL DISABILITY, UNDER 
EMPLOYER’S GROUP POLICY, THOUGH ILLNESS MADE 
CONTINUED WORK INADVISABLE, AND DECREASED EARNING 
CAPACITY. 

Where the insured worked for his employer at his ordinary occupation from 
the date of the insurance to July 1, 1921, when the cotton mills of the employer 
were shut down for lack of orders, and where the evidence fails to disclose that 
during such period the insured lost any time or wages, and where the evidence 
does not show that the deceased had abandoned his occupation after July 1, 1921, 
and until September 14, 1921, on account of his disease, when on the last-named 
date he was employed at his occupation of a weaver at another cotton mill, where 
he worked more than 92 per cent. of his time, and earned more than 42 per cent. 
of the wages usually earned by a competent, experienced weaver in full health, 
until January .14, 1922, when his certificates of insurance were properly canceled, 
a verdict for the insurer was demanded, although it appeared that the insured 
had symptoms of tuberculosis two or three years prior to July 1, 1921, and that 
thereafter he was in an advanced stage of that disease, in consequence of which, 
in the opinion of medical experts, it was unwise for the insured to work, and his 
earning capacity was decreased; and the court did not. err in directing a verdict 
for the defendant. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Error from Superior Court, Troup County; C. E. Roop, Judge. 


Suit by J. C. Cato, as administrator of the estate of C. J. Cato, deceased, 
against the Ajtna Life Insurance Company and another. To review a judgment 
on a directed verdict for defendants, plaintiff brings error. Affirmed. 


J. C. Cato, as administrator of the estate of C. J. Cato, deceased, brought suit 
against the Aitna Life Insurance Company and the New England Southern Mills, 
upon two certificates of insurance issued by the former company under a group 
policy of insurance issued to the latter company, the certificates of insurance in 
turn being issued by the latter company to C. J. Cato, one of its employees. The 
basis of the suit is that during the life of said certificates the deceased became 
totally disabled, within the meaning of the policy, due to tuberculosis, and that 
under the terms of the policy his administrator is entitled to recover the full face 
value of the certificates on account of the total disability of the deceased. The 
policy under which the certificates were issued contains the following clause: 


“If total disability of any employee entitled to insurance under the schedule 
of insurance contained in this policy begins before the age of 60, and if due 
proof be furnished the company after such disability has existed for a period of 
6 months, and if such disability presumably will during lifetime prevent such 
employee from pursuing any occupation for wages or profit, such employee shall 
be deemed to be totally and permanently disabled within the meaning of this 
policy.” 

Said certificates were issued under and subject to the terms and conditions 
of the policy. The statement of the employer to the employees, notifying them 
that the former has taken out this policy, contains this provision: 

“The policy also provides for the amount of full insurance, subject to the 
terms of the policy in the event a permanent total disability occurs before the age 
of 60. By permanent total disability is meant permanent and total inability to 
pursue any gainful occupation. For example, total paralysis and incurable imsanity 
are cases of total disability within the meaning of the policy.” 

The policy was issued on April 10, 1920, to the Hogansville Mills, the prede- 
cessor of the New England Southern Mills, and covered all of the employees of 
the mill employed at that time. At that time C. J. Cato was an employee of the 
mill, and. a certificate for $800 was issued to him, and on April 19, 1921, another 
certificate for $100 was issued to him. 
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At the trial of the case the following facts appeared from the evidence and 
an agreed statement of facts: 

The insured worked at the Hogansville branch of the New England Southern 
Mills until July 1, 1921, when the mill was shut down on account of lack of 
work. The mill resumed operations on December 15, 1921. In the agreed state- 
ment it appears that the insured did not return to work at the Hogansville mill 
in December, 1921, or at any time thereafter. One of his sons testified that the 
insured applied to this mill for -work when it resumed operations, and that the 
overseer of the mill told the witness that he was sorry that he could not give 
the insured work, as he did not have a job the insured was able to keep up. 
January 14, 1922, the employer canceled the two certificates issued to the insured, 
on account of his discontinuance in its employment. Some time in September, 
1921, the insured was employed by the Unity Cotton Mills as a weaver, and he 
worked continuously as a weaver in said mills from September 17, 1921, to March 
25, 1922. His name appeared on the weekly pay roll of that mill for September 
24, 1921, and on each weekly pay roll thereafter up to and including March 25, 
1922. After the latter date he did not work for a period of 3 weeks. He worked 
for said mill for the week ending April 22, 1922, and each succeeding week until 
May 20, 1922. 

From September 24, 1921, to January 14, 1922, the mill was operated 651 hours. 
The deceased worked every hour during this period, except 48. He earned during 
this period, $101.50. He worked at piecework. He was a competent weaver, of 
long experience, and the average weaver working at piecework earned 40 cents 
an hour. From January 14, 1922, to May 20, 1922, inclusive, the insured worked 
for the Unity Cotton Mills as a weaver at piecework. The mill was ‘operated 830 
hours during that period. The insured worked 555 hours. He earned during 
this period $76.20. From May 20, 1922, to July 22, 1922, he did not work. On 
the latter date he began work with the Elm City Cotton Mills,.and worked until 
November 4, 1922, with the exception of 4 weeks. He died on April 9, 1923, at 
the age of 53 years and 3 months. After July 1, 1922, his health was bad. He 
was suffering with tuberculosis. He showed symptoms of this disease for 2 or 3 
years prior to that date. The plaintiff, who was his son, testified that he was 
unable to work at his trade of a weaver; that after the mill at Hogansville shut 
down he stayed 6 or 7 weeks at that place; that witness moved him from Hogans- 
ville to La Grange, where he did no work for a while, on account of his condition; 
that when he came to La Grange he was weak and in a run-down condition, had 
a bad cough, was suffering from tuberculosis, and that this condition continued 
until his death. On cross-examination, witness testified he did not know how 
many weeks his father worked at Unity Mills during the period beginning Septem- 
ber 17, 1921; did not work regularly, because he was not able to work. He worked 
at the cloth room at the Elm City mill. 

Dr. Harvey, for the plaintiff, testified that he waited upon the deceased in 
1920 or 1921; that in 1921 he was suffering with tuberculosis; that witness exam- 
ined him in the spring or early summer of 1921, and before July 1, 1921; that the 
last time witness saw him at Hogansville, in 1921, he was suffering about like any 
patient would be from pulmonary tuberculosis in the advanced stage; that witness 
made a positive diagnosis: that a man in the advanced stage of tuberculosis ought 
not to work: that no man is physically able to work who has tuberculosis; that 
he did not think the deceased was able to work in a cotton mill. On the cross- 
examination he stated that, if the deceased actually worked, he would not say that 
he was not physically able to work, but that it was unwise for him to work. 

Dr. O’Neal testified, for the plaintiff, that he waited on the deceased in his 
lifetime, and about the latter part of 1921, during 1922, and the first part of 1923. 
In the latter part of 1921 the deceased had tuberculosis, both lungs involved, the 
right being more involved than the left, and he was not physically able to work. 

Dr. Clark testified, for the plaintiff, that the deceased had defects in weight, 
defective eyesight, impacted wax in both ears, and an abnormal condition of lungs, 
necessitating further examination. 

Dr. Hammett testified, for the plaintiff, that he was called to see the deceased 
a week or ten days before his death. He was then in an unconscious condition, 
and in an advanced stage of tuberculosis. 

The widow of the deceased testified that, at the time the mill at Hogansville 
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closed down, the condition of the insured was bad; that he had tuberculosis and 
was really not able to work, but that he worked some. On cross-examination she 
testified that, beginning with September, 1921, the insured worked off and on about 
2 or 3 months at Unity Cotton Mills, but did not work much; that much of the 
time he was sick and was not able to work; that he worked as far as he was able 
to work, but not regularly; that from September, 1921, until 1922, he worked, 
and drew wages when he worked, and that from the summer of 1922 until Novem- 
ber of that year, he worked off and on at the Elm City Cotton Mills and drew 
wages. 

J. L. Reeves, for the defendant, testified that he was overseer of weaving at 
the Unity Cotton Mills; that the deceased was employed there, during the year 
1921, at the weaving room of the mill; that he began work some time in April, 
witness thinks; that he worked there in 1921 or 1922, witness has forgotten which; 
that he was paid by the piece and did work; that witness discontinued the services 
of the deceased in April, 1922, because he had tuberculosis; that the deceased had 
been at work at this mill about 2 months, when he discovered that he had that 
disease; and that his appearance was that of a man who was sick and weak. 

It was admitted that the plaintiff had made proper demand and proof of loss, 
and that the insured died on April 9, 1923. 

L. B. Wyatt and J. T. Thomasson, both of La Grange, for plaintiff in error. 

Lovejoy & Mayer, of La Grange, for defendants in error. 

Hines, J. (After stating the facts as above.) The Aitna Insurance Com- 
pany, on April 10, 1920, issued to Hogansville Mills, the predecessor of the New 
England Southern Mills, a group policy insuring the lives of the employees of 
that mill. At that time C. J. Cato was an employee of the Hogansville Mills. On 
April 10, 1920, a certificate of insurance for $800 was issued to him under said 
policy, and on April 10, 1921, another certificate for $100 was issued to him there- 
under. These certificates were issued under and subject to the terms and condi- 
tions of said policy. The certificates issued to employees under this policy were 
subject to cancellation when they quit the service of the employer who took out 
the policy of insurance. In pursuance of this provision these certificates were 
canceled on January 14, 1922. The present suit was brought by the administrator 
of the insured, to recover the full amount of the above certificates, and was predi- 
cated upon the proposition that the insured had become totally disabled from pur- 
suing any occupation for wages or profit prior to the cancellation of said certificates 
by the employer. At the close of the evidence the court directed a verdict for the 
defendants, and to this direction and judgment the plaitniff excepted upon the 
ground that it was contrary to law. . 

[1] If a verdict in favor of the defendants was not demanded by the evi- 
dence, then the court erred in so directing. If there was an issue of fact as to 
whether the insured had sustained a total disahility which prevented him from 
pursuing his occupation of a weaver, the court should not have directed a verdict 
but should have left the matter to the decision of the jury. In determining the 
question we must first determine what constitutes a total disability within the mean- 
ing of the provision of the policy upon this subject. This provision is as follows: 


“If total disability of any employee entitled to insurance, under the schedule 
of insurance contained in this policy, begins before the age of 60, and if due proof 
be furnished the company after such disability has existed for a period of six 
months, and if such disability presumably will during lifetime prevent such em- 
ployee from pursuing any occupation for wages or profit, such employee shall be 
deemed to be totally and permanently disabled within the meaning of this policy.” 

Under this provision, when does a total disability exist? Policies of insurance 
will be liberally construed in favor of the object to be accomplished, and provisions 
therein will be strictly construed against the insurer. Johnson v. Mutual Life 
Insurance Co., 154 Ga. 653, 115 S. E. 14;' Penn. Mutual Life Insurance Co. v. Mil- 
ton, 160 Ga. 168, 171, 127.S. E. 140, 40 A. L. R. 1382. But the contract of insur- 
ance should be construed so as to carry out the true intention of the parties. Civil 
Code 1910, § 2475. The rights of the parties are to be détermined by the terms 
of the policy, so far as they are lawful. The language of the contract should 
be construed as a whole, and should receive a reasonable’ construction, and not 
be extended beyond what is fairly within the terms of the policy. Where the 
language is unambiguous and but one reasonable construction of the contract is 
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possible, the court must expound it as made. Yancy v. Aitna Life Insurance Co., 
108 Ga. 349, 33. S. E. 979;. Wheeler v. Fidelity, etc. Co. 129 Ga. 237, 58 S. E. 
709; 1 C. J. 417, § 43. 

[2-4] Total disability exists when one is wholly disabled from pursuing the 
usual and customary duties of his employment on which he must depend for a 
living. Total disability is the antithesis of partial disability. One is the opposite 
of the other. Taylor v. Southern States Life Insurance Co., 106 S. C. 356, 91 
S. E. 326, L. R. A. 1917C, 910; Gordon v. U. S. Casualty Co. (Tenn. Ch. App.) 
54 S. W. 98; Commercial Travelers’ Mut. Acc. Ass’n. v. Springsteen, 23 Ind. App. 
657, 55 N. E. 973; Sawyer v. U. S. Casualty Co. (Mass.} 8 Am. Law Reg. N. S. 
233; Pacific Mutual Life Ins. Co. v. Branham, 34 Ind. App. 243, 70 N. E. 174. It 
follows as a necessary consequence that the insurer is not liable as for a total 
disability when the accident or disease has merely prevented the insured from doing 
as much in a day’s work as before. Such lessened earning capacity may be a 
case of partial disability, but not a case of total disability. Travelers’ Mut. Acc. 
Ass’n. v. Springsteen, supra; 1 C. J. 463, §§ 163, 164. But when the insured is 
incapacitated from performing any substantial part of his ordinary duties, a case 
of total disability is presented, although he is still able to perform some parts of 
his work. U. S. Casualty Co. v. Hanson, 20 Colo. App. 393, 79 P. 176; Travelers’ 
Mut. Acc. Ass’n.-v. Springsteen, supra; Neill v. Order of United Friends, 78. Hun, 
255, 28 N. Y. S. 928. ; 

The courts in most jurisdictions hold that “total disability” is inability to do 
substantially all of the material acts necessary to the transaction of the insured’s 
business or occupation, in substantially his customary and usual manner. Order of 
United Commercial Travelers v. Barnes, 72 Kan. 293, 80 P. 1020, 82 P. 1099, 7 Ann. 
Cas. 809, note; 14 R. C. L. 1315, § 491; Young v. Travelers’ Insurance Co., 80 Me. 
244, 15 A. 896; Lobdill v. Laboring Men’s Mut. Aid Ass‘n, 69 Minn. 14, 71 N. W. 
696, 38 L. R. A. 537, 65 Am. St. Rep. 542; James v. U. S. Casualty Co., 113 Mo. 
App. 622, 88 S. W. 125. Total disability does not mean absolute physical inability 
to work at one’s occupation, or to pursue any occupation: for wages or gain; but 
it exists if the injury or disease of the insured is such that common care and 
prudence required him to desist and he did in fact desist from transacting his busi- 
ness. It is sufficient if the insured’s sickness was of such a character that ordinary 
care required or authorized him to desist and he did desist from performing the 
labors incident to his occupation; in such circumstances total disability exists. Lob- 
dill v. Laboring Men’s Mut. Aid Ass’n. supra; Young v. Travelers’ Insurance Co., 
supra; Hohn v. Interstate Casualty Co., 115 Mich. 79, 72 N. W. 1105. 

[5, 6] If the insured had ‘quit pursuing his occupation of a weaver on account 
of his disease, then, under the evidence of the medical experts that it was unwise 
for him to work in the condition of his health, it would have been for the jury 
to say whether ordinary care required him to abandon his occupation, and whether 
he was totally disabled, under the principle of law that these matters are ordinarily 
questions of fact for the jury. Hutchinson v. Supreme Tent, 68 Hun, 355, 22 
N. Y. S. 801. But, while the insured was afflicted with this disease, he did not 
abandon his occupation as a weaver. He continued to work as a weaver, and 
worked as such at the Hogansville Cotton Mills up to July 1, 1921, when that mill 
shut down on account of lack of orders. There is no direct evidence that he did 
not make full time and earn full wages up to that date. 

Dr. Harvey testified that to the best of his recollection he examined him in 
the spring or early Summer of 1921, that he possibly examined the insured before 
July 1, 1921, and that the last time he saw the insured in Hogansville the insured 
was suffering like any other patient would from pulmonary tuberculosis in the 
advanced stage; that a man in the advanced stage of tuberculosis was not physically 
able to work, and that he did not think the insured was able to work in a cotton 
mill; but that if the insured actually worked, he would not say that he was not 
physically able to work, but that it was unwise for him to work. When this physi- 
cian last saw the insured in Hogansville is not stated, and it does not appear that 
this condition of ‘the insured had existed for 6 months prior to January 14, 1922, 
when the policy of insurance was actually canceled by the insurer, under its terms, 
because the insured had quit the service of his employer. 


The son of the insured, who is the plaintiff in this case, testified that, after 
the mill at Hogansville shut down, the insured stayed at Hogansville for 6 or 7 
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weeks; that he moved the insured from Hogansville to La Grange, where the 
insured did no work for a while, on account of his condition; that when the insured 
came to La Grange he was weak and in a run-down condition, had a cough, was 
suffering from tuberculosis, and that this condition continued until his death; but 
this condition of the insured’s health according to this testimony was for a period 
of less than 6 months prior to January 14, 1922. On cross-examinaiton this witness 
testified that he did not know how many weeks the insured worked at the Unity 
Cotton Mills. On September 14, 1921, the insured was employed as a weaver at 
the Unity Cotton Mills, and appeared upon the weekly pay roll of that mill for 
September 24, 1921, and on each weekly pay roll thereafter up to and including 
March 25, 1922. After the latter date he did not work for a period of three 
weeks. He worked for said mill for the week ending April 22, 1922, and each 
succeeding week until May 20, 1922. 

From September 24, 1921 to January 14, 1922, that mill was operated 651 hours, 
and the deceased worked there during all of that period, except 48 hours, and 
earned during this period $101.50. He worked at piecework, was a competent 
weaver of long experience, and the average weaver, working at piecework, earned 
40 cents an hour. He thus earned during this period a little over 42 per cent. of 
what a competent, experienced weaver could have earned at the work which he 
was doing. From January 14, 1922, to May 20, 1922, the insured worked for the 
same mill as a weaver at piecework. During this period this mill was operated 
830 hours, and the insured worked 555 hours of said time and earned $76.20, or 
something more than 34 per cent. of what a competent, experienced weaver, work- 
ing at piecework, could have earned for the time he worked. During this period 
he worked for about one-third of the time-the mill was in operation. During this 
period, however, his certificates of insurance had been canceled. During the period 
that his certificates were in force the insured worked more than 92 per cent. of 
the time the mill was in operation, and earned more than 42 per cent. of what 
a competent and experienced weaver, in full health, could have earned. 

In these circumstances we think that a finding was demanded that the insured, 
prior to January 14, 1922, had not sustained a total disability. During that time 
his loss of time was less than 8 per cent. of the average wages earned by compe- 
tent, experienced weavers in full health. Conceding that his loss of time and loss 
of wages were due to the condition of his health, the evidence does not make a 
case of total disability which had existed for a period of 6 months prior to the 
cancellation of the policy. This being so, we are of the opinion that the court 
did not err in directing a verdict for the defendants. ° 

Judgment affirmed. 

All the Justices consur: 


THOMAS v. CONNECTICUT MUT. LIFE INS. CO. et al. (No. 27513.) 
Supreme Court of Kansas. July 9, 1927. 
257 Pacific Reporter 727. 
(Syllabus by the Court.) 
INSURANCE—RECOVERY ON LIFE POLICY ASSIGNED TO SPECULA- 

TIVE HOLDER WITHOUT INSURABLE INTEREST IN INSURED’S 

LIFE SHOULD BE DENIED ON GROUND OF PUBLIC POLICY. 

A valid 20-payment life insurance policy for $5,000 was issued to Thomas pay- 
able to his legal representatives. On receiving the policy Thomas .assigned it to 
Hall, as'a matter of speculation on the part of Hall, who had no insurable in- 
terest in Thomas’ life. As a part of the transaction, Thomas executed and deliv- 
ered to Hall a promissory note for $5,000, payable on demand after Thomas’ death. 
The note was given without consideration, and six years later Hall executed 
and delivered to Thomas an agreement to rely entirely on the security of the policy 
for payment. Thomas paid the initial premium, and Hall paid all subsequent 
premiums. After the policy had become a paid-up policy, dividends accrued on 
it in the sum of $2,000, and Thomas sued the insurance company for the dividends. 
Held, recovery should be denied on the ground of public policy. 


(For other cases, see Insurance, Dec. Dig. § 122.) 


Appeal from District Court, Wyandotte County; Edward L. Fischer, Judge. 
Action by L. H. Thomas against the Connecticut Mutual Life Insurance Com- 





780 The Insurance Law Journal, Vol. 69 [Nov., 1927 


pany and others. From a judgment for plaintiff, defendants appeal. Judgment re- 
versed and case remanded, with directions to render judgment for named defendant. 

H. M. Langworthy, Byron Spencer, and Frank H. Terrell, all of Kansas City, 
Mo., for appellants. 

A. J. Herrod, of Kansas City, Kan., for appellee. 

Burch, J. The action was one by the insured to recover matured dividends 
on a paid-up life insurance policy, from-the company which issued the policy. 
Plaintiff recovered. and the company appeals. 

The application for the policy was made on November 1, 1869. The policy 
was dated November 1, 1869, and was issued from the home office of the company 
at Hartford, Conn., in consideration of the representations and declarations con- 
tained in the application and payment of an annual premium of $174.50 for a period 
of 20 years. The policy insured the life of Leavitt H. Thomas, of Meriden, Conn., 
in the sum of $5,000, payable to his legal representatives 90 days after notice and 
proof of his death. The policy was delivered to Thomas. Thomas paid $140.50 
on the first premium, and the policy provided the remainder of the first premium, 
$34, should be carried as an indebtedness against the policy until paid or canceled 
by dividends. The receipt for the first premium was dated November 1, 1869, 
recited that it was not to be valid until countersigned by the agent at Meriden, 
and was countersigned on November 6, 1869. Thomas testified that something like 
a week after the policy was issued it was taken over by Seth J. Hall, whose place 
of business was next door to that of Thomas, who was a merchant. On November 
6, 1869, Thomas had received the policy from the company, and Hall proposed to 
take it off his hands as a matter of speculation. Thomas had other life insurance, 
felt he had been overpersuaded to take the policy, did not want it, and was glad 
to get rid of it. The result was, Thomas executed a formal written assignment 
of the policy to Hall, and delivered the policy and assignment to Hall. The assign- 
ment was dated November 6, 1869. On the same day Thomas gave Hall a promis- 
sory note for $5,000, payable on demand after Thomas’ death. On the margin of 
the instrument was a notation that the note was secured by assignment of the policy. 
Thomas was not indebted to Hall, received no consideration for the note and assign- 
ment, and the two men were not related to each other by blood, affinity, business 
association, or in any other way. Hall paid all subsequent premiums on the policy 
until the policy was fully paid up. In June, 1875, Hall executed and delivered to 
Thomas an instrument reciting the giving of the note and the assignment of the 
policy to Hall, and agreeing to rely entirely on security of the policy for payment 
of the note. Hall died in May, 1909, leaving a will. The policy and receipts for 
all premiums, including the first, were found in his safe. The assignment had been 
registered with the company. Hall’s estate was settled,-and the executors assigned 
the policy to three of his children, who were residuary legatees. Thomas was 91 
years and 7 months old at the time of the trial. 


As indicated, the action was one for dividends accruing on the policy subse- 
quent to the time it became paid up, in the sum of $2,000. Personal service was 
made on the company. The Hall residuary legatees, who resided in Connecticut, 
were made parties to the action, and were served by publication. The petition 
alleged they claimed some interest in the fund, denied they had any interest, prayed 
they be required to answer and set forth their claims, and prayed that judgment 
be rendered declaring they had no interest in the fund. They did not appear or 
plead. At the conclusion of the introduction of evidence, Thomas moved the court 
for a peremptory instruction to the jury to return a verdict in his favor, and the 
company requested the court to instruct the jury to return a verdict in its favor. 
Thomas’ motion was allowed, the company’s motion was denied, and the court 
instructed the jury to return a verdict for Thomas. Judgment was rendered on the 
verdict against the company for $2,000, with interest from the time the action was 
commenced, amounting altogether to the sum of $2,188.60. Judgment was also 


rendered in favor of the plaintiff against Hall’s legatees, as prayed for in the peti- 
tion. 


The answer of the company pleaded assignment of the policy by Thomas to 
Hall, and alleged that Hall and his successors in interest were rightful owners of 
the policy and the dividends accruing thereon; that the policy was issued at the 
instance of Thomas and Hall, as part of a gaming contract between them, and was 
unenforceable; and that because of the assignment, plaintiff had no interest in the 
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policy or the accrued dividends. Assignment of the policy was conceded, and 
Thomas was obliged to avoid legal effect of the instrument in order to recover. 
He proved that Hall had no insurable interest in his life, that the note was without 
consideration, and that he gave the note and assigned the policy to Hall to pro- 
mote Hall’s speculative enterprise. This being true, the assignment was ineffectual 
to accomplish the purpose for which it was executed. 

As indicated, the company contended the policy was issued to Thomas as part 
of a gaming contract. This contention was not sustained by the evidence. The 
application was made and accepted and the policy was issued and delivered in the 
regular way, and Thomas paid the first premium. Therefore Thomas had in his 
possession on November 6, 1869, a valid policy of insurance on his own life, with 
premium paid to November 1, 1870. This being true, Thomas contends validity 
of the policy was not affected by the void assignment, and he is entitled to the 
matured dividends from the company’s surplus alloted to the policy. 

The court is not concerned with the status of the policy, whether valid or 
invalid, either as to Thomas or as to Hall’s legatees. As assignee of the policy, 
Hall paid the premiums (diminished by dividends) for the full premium period, 
amounting to $2,574.44. Thenceforward the policy was entitled to participate in 
dividends of the company’s surplus, which at the commencement of the action 
amounted to $2,000. Therefore Thomas seeks to reap the benefit flowing from 
Hall’s conduct, instigated by Thomas’ conduct in executing the invalid assignment. 
If the assignment were merely illegal in the sense that it lacked authority or sup- 
port-of law, it might be disregarded and Thomas might claim the same privileges 
he would be entitled to if it had not been executed. ‘But such is not the case. 
The transaction, which included execution of the sham note, execution of the 
assignment, and delivery of the note, assignment and policy to Hall, was obnoxious 
to the public policy of the state. Hall was simply speculating on length of Thomas’ 
life. At the beginning of the transaction Hall had no interest in continuation of 
Thomas’ life, and at the conclusion he had a large pecuniary interest in Thomas’ 
early death. Such transactions are regarded as having a mischievous tendency 
detrimental to the social welfare, apart from simple lack of legal recognition, and 
the settled position of this court is that assignor and assignee incur equal odium. 
While the guilty assignee gets nothing, the assignor will not be aided in attempt 
to avoid the assignment, escape consequences of his vicious conduct, and harvest 
where he planted no seed. The law leaves him where it finds him. 

The position indicated was definitely taken in the case of Life Ins. Co. v. 
McCrum (1887) 36 Kan. 146, 12 P. 517, 59 Am. Rep. 537, and was maintained in 
the case of Insurance Co. v. Elison (1905) 72 Kan. 199, 83 P. 410. While the 
facts on which those decisions were based differ in detail from the facts of the 
present case, the doctrine of the decisions is conclusive here. The court is satisfied 
it has correctly apprehended: the public policy of this state, and it is not necessary 
to review decisions of cases arising in other jurisdictions. 

The judgment of the district court in favor of Thomas and against the insur- 
ance company is reversed and the cause is remanded, with direction to render judg- 
ment for the company. 


ROLLINS v. INDEPENDENT ORDER BROTHERS AND SISTERS 
OF CONSOLATION. (No. 27519.) 
Supreme Court of Kansas. July 9, 1927. 
257 Pacific Reporter 754 
(Syllabus by the Court.) 
INSURANCE—BENEFICIARY FOR SUPPORT PERMITTED BY 
INSURED TO MAKE HOME WITH THEM HELD NOT A 
DEPENDENT, WITHIN LAWS OF FRATERNAL INSURANCE 
ASSOCIATION; FACT THAT NONDEPENDENT WAS NAMED AS 
BENEFICIARY HELD NOT TO ESTOP FRATERNAL ASSOCIATION 


coo" RAISING HER WANT OF QUALIFICATION AS BENEFICI- 


In an action to recover on a fraternal insurance certificate, wherein the plaintiff 
was named as beneficiary thus, “Parlee Rollins for support,” her petition alleged 
that in October, 1916, the insured, one Huston Bessley, who was without a home 
or place to live and in ill health and unable to do hard work, appealed to plaintiff 
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and her husband to be permitted to make his home with them and that he would 
be as a child to them as long as he lived, to which plaintiff and her husband 
agreed; and it was further agreed that plaintiff should be as a mother to Huston 
Bessley, and that he would work and earn money, raise garden vegetables, and do 
housework all for support of Parlee Rollins, which arrangement continued until 
the death of Bessley while he was in good standing as a member of defendant 
corporation. Held, that plaintiff was not a dependent on Huston Bessley within 
the terms of the statute and the by-laws of the defendant corporation, and the fact 
that plaintiff was designated as beneficiary in the certificate of insurance did not 
estop the defendant to raise her want of qualifications as a beneficiary, and defend- 
ant’s demurrer to plaintiff’s petition was. properly sustained. 
(For other cases, see Insurance, Dec. Dig. §§ 769, 771.) 


Appeal from District Court, Montgomery County; Joseph W. Holdren, Judge. 

Action by Parlee Rollins against the Independent Order Brothers and Sisters 
of Consolation. From a judgment for defendant, plaintiff appeals. Affirmed. 

J. D. Brown, of Independence, for appellant. 

L. W. Johnson, of Kansas City, for appellee. 

Dawson, J. This was an action by the named beneficiary of a policy of fra- 
ternal insurance. Plaintiff was defeated on the ground that she was disqualified 
under the statute and under the rules of the defendant society. 

In plaintiff's third amended petition she alleged that for more than ten years 

she and her husband had a home in Independence, and that in October, 1916, one 
Huston Bessley, an illiterate negro, without a home or family, whose health had 
failed, and who was physically unable to do hard work— 
“appealed to John and Parlee Rollins, his wife, that each permit him to make their 
home his home, even until death; that, if they would, he would be as a child in 
the home so long as he lived; that thére was no one cared for him since the death 
of his wife and child; that he longed for a home that he could feel would be his 
own while here on earth; that John and Parlee Rollins considered together the said 
appeal of Huston Bessley, and then, taking the matter up with him, it was agreed 
between the three that Huston Bessley should make his home with John and Parlee 
Rollins; that John Rollins was to be as a father, and Parlee Rollins as a mother to 
Huston Bessley, and he should live in and occupy their home and house as a child 
of their own, even until death, and he would work and earn money, raise garden 
vegetables, do housework, and all for support of Parlee Rollins; that Huston 
Bessley continued to livé in the home of John and Parlee Rollins as a member 
of their family from October, 1916, to February 20, 1925, when he died, leaving 
the amended certificate in full force and effect, keeping and performing every part 
thereof on his part to be performed.” 

Plaintiff also alleged that on March 14, 1921, Huston Bessley was a member 
of the defendant corporation in good standing and held a beneficiary certificate 
issued by it for $300, payable at his death to “his estate,” and that in June, 1923, 
the Grand Master of the defendant company, at Bessley’s request changed the 
named beneficiary, “his estate,” to plaintiff, by inserting in lieu thereof the follow- 


“I do hereby name and designate as my sole beneficiary or beneficiaries ‘Parlee 
Rollins for support, changed 27th June, 1923.’ ” 

The certificate thus amended was delivered to Bessley, and he paid all dues 
and assessments thereon until his death on February 20, 1925. A copy of the 
certificate was attached to plaintiff’s petition, and appropriate references were also 
made in the petition to a 50-page book containing defendant's constitution and by- 
laws filed with the clerk of the court, which constitution provided: 

“Section 1. The beneficiaries shall be confined to the families, heirs,’ blood 
relatives, affianced husband or wife, or to persons dependent upon the member.” 

The beneficiary certificate provided that the defendant— ; 
“will pay to the legal beneficiaries, heirs, blood relatives, etc., in compliance with 
the fraternal beneficiary laws in each state in which the I. O. B. & S. of C. may 
operate, of Bro. Consolation Huston Bessley at his death an endowment of three 
hundred dollars.” 

Other exhibits, showing correspondence of the litigants, a contract of merger 
between defendant and a similar society, and related proceedings of no present 
consequence, were also attached to the petition. 
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The petition further alleged that plaintiff; Parlee Rollins, was dependent upon 
Huston Bessley. Defendant’s default of payment, plaintiff's demand, and the 
amount due were sufficiently pleaded, and judgment prayed for. 

Defendant’s demurrer was sustained, and judgment entered in its favor. Plain- 
tiff appeals. She gives some space to the merger contract between the defendant 
society and another, “the Knights and Ladies of Protection,” effected in 1922 and 
contends that by the terms of that merger defendant was bound to carry forward 
the business of the two societies according to the constitution and by-laws of the 
latter society. This point may be conceded, but no substantial difference between 
the constitution and by-laws of the two societies is discoverable, nor did the merger 
contract add to or alter the original obligation of the defendant, so far as governs 
the legal capacity of plaintiff to take as a “dependent” of Huston Bessley, and 
that is the only question we have to consider. 

Under the by-laws of both organizations, beneficiaries were confined to the 
families, heirs, blood relatives, affanced husband vr wife, or to persons dependent 
upon the member. 

Under the facts recited in plaintiffs third amended petition, can it be said 
that Mrs. Rollins, the designated beneficiary, was a dependent on Huston Bessley 
under the provisions of defendant’s constitution and by-laws and as defined by the 
statute? The pertinent statute, which governed the contract at the time it was 
executed, reads: 

“* * * The payment of death benefits of such an association shall be to the 
families, heirs, blood relatives, affanced husband or affianced wife of, or to per- 
sons dependent upon the member thereof. * * * ” Gen. Stat. 1915, § 5401. 

Plaintiff cites a decision of the St. Louis Court of Appeals (Peterson v. 
Knights & Ladies of Security, 189 Mo. App. 662, 175 S. W. 284), which in its facts 
was much like this case, and in which!a recovery was permitted, not because the 
designated beneficiary was a dependent upon the insured, but on the ground of 
estoppel. The controlling section of the syllabus reads: 

“Section 5. The holder of a benefit certificate in defendant fraternal benefici- 
ary association, which limited beneficiaries to the ‘family, heirs, blood relatives, 
* * * or the persons dependent upon the member,’ after the death of his wife, when 
he was alone and practically destitute, moved his trunk and personal effects to 
the home of plaintiff, who had always known him and regarded him as a brother 
and who invited him to make his home there. Thereafter, he continued to live as 
a member of the household, paying no board, until his removal to a hospital, where 
he died, except for a few days, when he rented a room near a factory where he 
had obtained employment, during which time he did not move his trunk 
from plaintiff's home and continued to take part of his meals there. After 
moving to plaintiff's home, insured communicated to an officer of defend- 
ant’s local lodge his desire to have plaintiff named ‘as beneficiary in his 
certificate, and the officer, after the situation had been explained to him, stated to 
insured, in plaintiff’s presence, that it would be necessary to designate plaintiff as 
a dependent, although plaintiff explained that she was not dependent upon insured. 
A new certificate was thereafter issued, in which plaintiff was named as benefi- 
ciary and designated as a ‘dependent,’ and thereafter plaintiff paid the assessments 
due on the certificate. Held, that it would seem that defendant was estopped to 
assert as a defense that plaintiff was not within the enumerated class of persons 
entitled to receive benefits.” 


This court, however, is committed to a contrary doctrine. In Modern Wood- 
men v. Comeaux, 79 Kan. 493, 101 P. 1, 25 L. R. A. (N. S.) 814, 17 Ann. Cas. 
865, one Carl W. David, held a beneficiary certificate issued by a fraternal insur+ 
ance society, in which a hotel keeper with whom David made his home was named 
a beneficiary thus: “Robert L. Comeaux, who bears relationship to myself of 
dependent.” The by-laws of the society, as well as the pertinent governing stat- 
utes, were substantially the same as in this case; and so too were the material 
facts. The syllabus reads: 


“1, D. was an unmarried man, without living relatives. He held a benefit 
certificate for $1,000 in the Modern Woodmen of America, of which order he was 
a member in good standing. He was sick and without a home. To secure a place 
where he could live and be cared for, he entered into an agreement with a neigh- 
bor who was keeping a hotel whereby it was agreed that the name of the hotel 
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keeper should be placed in the benefit certificate as beneficiary, and he should also 
have all the property then owned by D., in consideration of which D. during his 
lifetime was to have a home at the hotel as part of the hotel keeper’s family. In 
pursuance of this agreement the name of the hotel keeper was inserted in the 
certificate as stipulated, being designated as a ‘dependent.’ D. made a will by which 
his property was bequeathed to the wife of the hotel keeper, and he then went 
to the hotei to live, and remained there until ‘his death, which occurred a few 
months afterward. Held, that the hotel keeper was not a dependent upon D. within 
the meaning of the law relating to the fraternal associations, and had no valid 
claim against the order as a beneficiary. 

“2, Where the name of a person who does not belong to the class which by 
the rules of the order and the statute regulating such associations is entitled to 
become a beneficiary is inserted in a benefit certificate, such person has no right 
to receive any part of the benefit fund, and the acceptance of assessments paid, 
after his name has been so inserted, will not confer such right.” 

To the same effect were Gillam v. Dale, 69 Kan. 362, 76 P. 861; Johnson v. 
United Workmen, 91 Kan. 314, 137 P. 1190, 50 L. R. A. (N. S.) 461. 

It will be noted that, under our statute quoted above, the beneficiaries of fra- 
ternal insurance societies are confined to a definitely enumerated class; and it 
ought not to require discussion that the provisions of the statute cannot be ren- 
dered nugatory on some sophistical theory of estoppel; and so in Johnson v. United 
Workmen, supra, this court has said: 

“Decisions from other courts are cited by the plaintiff, but without examination 
of the authorities we assume that they were not controlled by an express statute. 
If the cases cited were decided upon any theory that a statutory provision such 
as we have is not controlling upon the courts, we should decline to follow them.” 
Page 321 (137 P. 1192). 

It will also be noted that our own case of Modern Woodmen v. Comeaux, 
supra, which is controlling on the question of estoppel, although it is at variance 
with the decision in the Missouri Appeals case relied on by appellant, also leaves 
nothing to discuss so far as the facts are concerned. Mrs. Rollins was not a depend- 
ent on the poor, sickly, and homeless Bessley; on the contrary, under the facts 
alleged, she was his charitable benefactor, and what chores in and about her house 
and garden his limited physical capacity enabled him to do in return for the privil- 
ege of having a home with her and her husband did not create any such relation- 
ship as dependency of Mrs. Rollins on Huston Bessley under the controlling stat- 
ute and the constitution and by-laws of the defendant. 


The demurrer to plaintiff’s petition was properly sustained, and the judgment 
is affirmed. 


MYERS v. LIBERTY LIFE INS. CO. (No. 27547.) 
Supreme Court of Kansas. July 9, 1927. 
257 Pacific Reporter 933. 
(Syllabus by the Court.) 

INSURANCE--INSURED HAVING COMMITTED SUICIDE WITHIN 
FIRST YEAR OF POLICY, LIABILITY OF INSURER HELD 
— BY POLICY TO AMOUNT OF PREMIUM ACTUALLY 
A life insurance company issued a policy on September 10, 1923, in which it 

agreed to pay to the insured’s wife, as beneficiary, the sum of $3,000, immediately 

on receipt of proof of death of the insured, provided premiums had been paid and 
the policy was in force. The policy contained these provisions: 

“This policy shall be incontestable after one year from the date of issue, if 
premiums have been duly paid. 

“In case of suicide of the insured, whether sane or insane, within two years 
from the date of this policy, the liability of the compariy shall be limited to the 
amount of the premium actually paid.” 

The insured committed suicide by hanging, on August 27, 1924. The policy 
was in force, the premium had been paid, and proof of death was made. Held, the 
entire policy considered, liability of the company is limited to the amount of 
premium actually paid. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
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Appeal from District Court, Republic County; John C. Hogin, Judge. 

Action by Edna A, Myers against the Liberty Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. Reversed and remanded, with direc- 
tion to enter judgment for plaintiff only for amount of insurance premium actually 


paid. 

Stephen H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for 
appellant. 

Nelson J. Ward, of Belleville, for appellee. 

Burch, J. The action was one by the beneficiary in a life insurance policy to 
recover, from the company issuing it. The company contended its liability was 
limited to the amount of premium which had been paid. Judgment was rendered 
for plaintiff for the face amount of the policy, and defendant appeals. 

The policy was dated September 10, 1923, and was delivered to the insured 
shortly thereafter and before September 25, 1923. The policy recited that the 
company insured the life of Walter E. Myers, and agreed to pay, at its home 
office, immediately on receipt of proof of death of the insured, provided premiums 
had been paid and the policy was in force, the sum of $3,000 to his wife, Edna E. 
Myers, beneficiary. Privilege was reserved to the insured to change beneficiary, 
and if no beneficiary survived the insured, the policy was payable to his executors, 
administrators, and assigns. These were the initial provisions of the policy. Fol- 
lowing them, various subjects of contract were dealt with under headings, or words 
which served for headings, in boldface capital letters. The first one of the succeed- 
ing provisions covered the subject of incontestability: ; 

“(1) THIS POLICY SHALL BE INCONTESTABLE after one year from 
the date of issue, if premiums have been duly paid.” 

On the second page of the policy, under the heading “General Provisions,” 
which was as prominent as any other, appeared seven numbered provisions. The 
fourth read as follows: 

“(4) In case of suicide of the insured, whether sane or insane, within two 
years from the date of this policy, the liability of the company shall be limited 
to the amount of the premium actually paid.” 

The case was submitted on an agreed statement of facts and some depositions 
supplementing the agreed statement. The agreed statement contained the follow- 
ing: 

“(4) That on the 27th day of August, 1924, the said Walter E. Myers com- 
mitted suicide by hanging; * * * that on September 22, 1924, proofs of death of 
said Walter E. Myers were made and delivered to the defendant, showing that the 
said Walter E. Myers had committed suicide by hanging; * * * that on the 30th 
day of September, 1924, the defendant tendered to the plaintiff the sum of $120, 
being the full and actual amount of premiums paid by the said Walter E. Myers 
on said policy. * * * 

“(5) This action was instituted on the llth day of April, 1925, and no other 
action has been commenced in any court concerning said policy of insurance.” 

The depositions tended to show the company received information on Septem- 
ber 3, 1924, that the insured had committed suicide, which was seven days after 
the event, and seven days before the policy became incontestable. 

Plaintiff contends the company undertook to contest the policy, and was pre- 
cluded from doing so because contest was not begun within one year from the 
date the policy was issued. In support of this contention plaintiff cites the case of 
Priest v. Kansas City Life Ins. Co., 119 Kan. 25, 237 P. 938, 41 A. L. R. 1100. In 
the Priest Case the company defended on the ground the insured in his application 
for insurance knowingly made false representations regarding the state of his 
health and other matters material to the risk. Priest v. Life Insurance Co., 116 
Kan. 421, 227 P. 538. The binding force of the contract pleaded as a basis of 
liability was challenged because the company was induced to enter into it by fraud 
of the insured, and the case was a typical case of contest of the policy. We have 
no such case here. 

The company has no quarrel whatever with the policy. Its position is: The 
policy is valid in all respects, expresses the obligation of the company, and the 
company desires to fulfill that obligation. What the company contests is an asser- 
tion of liability which it says the policy did not create. , 

By agreeing not to contest the policy, the company did not agree to stand mute 











786 The Insurance Law Journal, Vol. 69 [Nov., 1927 


before any unfounded claim which might be predicated on the policy. The applica- 
tion was made a part of the policy, and stated the applicant’s age. Amount of 
premium is fixed according to age, and the policy contained the following pro- 
vision : 

“If the age of the insured was misstated, the amount payable hereunder shall 
be such as the premium paid would have purchased at the correct age.” 

Suppose it were admitted the age of the applicant was misstated, the premium 
based on the stated age would purchase insurance to the amount of $2,500 only, 
and the beneficiary sued for the face amount of the policy, $3,000. In -contesting 
liability for more than $2,500, the company would be insisting on the contract, not 
contesting it, and it would be unfair to other policy holders paying the proper rate, 
as well as unfair to the company, not to enforce the policy according to its plain 
terms. The policy contained provisions relating to loans made to the insured. 
One of them was that any indebtedness to the company secured by the policy should 
be deducted in making settlement of benefit. Suppose the beneficiary should 
sue for the face amount of the policy, it should be admitted an unpaid loan was 
made to the assured on security of the policy, and the company should resist pay- 
ment of more than the difference between the amount of the loan and the face 
amount of the policy. It would be idle to contend the company was contesting the 
policy. Whatever grounds may exist or may have existed for rescission, cancella- 
tion, modification, or other attack on the policy, after expiration of one year from 
date of issue the policy stood as the indisputable contract, unalterably determined 
the liability of the company, and the obligation of the contract expressed by the 
policy must be fulfilled. But to say this determines nothing with respect to what 
the terms of the contract are which must be fulfilled. Both plaintiff and the com- 
pany insist that the policy be enforced according to its terms, and the difference 
between them is a difference respecting interpretation. 


What is the extent of the company’s liability on the policy, the insured having 
committed suicide within two years from date of ‘issue? Plaintiff contends the 
provision for limited liability in case of suicide renders the policy ambiguous, and 
it must be interpreted most favorably to the insured. The policy provided for 
payment of $3,000 immediately on receipt of proof of death of the insured. Sup- 
pose that, under the heading “General Provisions,” the policy provided the company 
would pay double the face amount if death resulted from accident occurring within 
two years from date of issue. Nobody would say such a provision rendered 
the policy ambiguous with respect to extent of liability, if the contingency occur- 
red, and if in an action to recover on the policy the company should deny double 
liability on the ground the insured did not die as the result of accident, it could 
not be urged successfully that the company was contesting the policy. The policy 
provided that any unpaid balance of the current year’s premium would be deducted 
in any settlement of the policy as a death claim. It is not likely any candid per- 
son would contend the provision rendered the policy ambiguous with respect to 
extent of liability if the assured died owing premium for the current year. The 
policy further provided that, if death occurred as the result of suicide within two 
years, the liability of the company should be limited to amount of premium paid. 
The policy did not end with the provision for payment of $3,000 on receipt of 
proof of death. That provision was merely the beginning of the contract. Num- 
erous subjects were to be treated, and various contingencies were to be provided 
for. The whole contract could not be stated intelligibly without breaking it up 
into paragraphs, each of which related to a specific subject, and the engagements 
contained in paragraphs succeeding the first one, or the first two or three, are just 
as binding as if the order were reversed. To ascertain its meaning, the policy 
must be read through, and each provision must be accorded its reasonable, natural 
and probable meaning when considered in relation to others pertaining to the same 
subject, and in relation to the instrument as a whole. The purpose of doing this 
is not to discover some “curious hidden sense which nothing but a hard case and 
the ingenuity of a trained and acute mind” might suggest (Hearin v. Standard 
Life Ins. Co. [D. C.] 8 F. [2d] 202), or to find some technical basis for sticking 
in ambiguity when unforced harmonizing will make each stipulation prevail. The 
purpose is simply to apprehend true meaning. Considering the policy sued on 
according to this method, it is free from ambiguity, and liability of the company 
to pay $3,000 on proof of death, created by the first provision, was qualified by 
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other provisions operating under stated conditions. Among those provisions was 
the one relating to suicide. 

Plaintiff contends, however, the incontestable provision of the policy was de- 
signed to guarantee payment of benefit free from dispute, except dispute of 
the fact that premiums had been duly paid. 

Perhaps the company aimed at some psychological effect when it arranged the 
provisions of the policy. Those making the policy attractive to the insured were 
placed first: Promise to pay $3,000; privilege to change beneficiary; incontesta- 
bility; freedom from restriction on travel, residence, and occupation; dividends; 
and use of dividends to shorten premium payment period, or to mature the policy 
as an endowment. The policy concluded with the provision relating to premiums. 
Because the policy must be construed as a whole, the order in which the provi- 
sions appear is unimportant, unless it indicates purpose to deceive. Formerly, a 
devise in a will or a grant under a deed could not be cut down by a subsequent 
qualifying provision. The penchant for finding ambiguity in insurance policies 
is just as prohibitive of rational interpretation as the old thought-stifling formalism. 
If the suicide provision had been placed in the position of the incontestable pro- 
vision, and the incontestable provision had been placed under the heading “General 
Provisions,” their relative importance would not have been affected, and the ques- 
tion would have been, as it is now, What does the instrument mean? There is no 
basis for an assertion that the arrangement of provisions which was adopted was 
deceptive, and, for the reasons stated, the form of the policy is not material. 

The suicide provision is clear and explicit. Its plain meaning is that the policy 
does not become operative as against suicide until two years have elapsed from 
date of issue, and, in the event of suicide at any time within that period, the com- 
pany’s liability is limited to the amount of premium it has received. Insurance is 
a business affected with a public interest. Viewed from the standpoint of public 
interest and public policy, the provision is sound in law, morals, and insurance 
economy. It was entitled to a place in the contract, was inserted in the contract, 
and it must not be read out of the contract, unless its effect is nullified by some 
provision of greater potency with which it cannot be reconciled. 

What the company was trying to guard against was insurance taken out by 
a person who intended to resort to suicide as a means of recouping or swelling 
his estate, or of providing for or enriching some beneficiary or beneficiaries. Ex- 
perience shows that this is done often enough to warrant declination of the risk. 
Such being the purpose of the suicide provision, there is no necessary conflict be- 
tween it and the incontestable provision. In strictness, they relate to different sub- 
jects. One relates to engaging quality of the contract, and the other to definition 
of risk. Observing the distinction, at the end of a year the company was bound 
to the full extent of the risk it assumed, but it was not liable on a risk which it 
stipulated it would not assume, and the defense that the assured committed suicide 
no more contested the policy than a defense that he is still alive. 

There is a conflict of authority on the subjects which have been discussed. 
The views which have been expressed are supported by the following decisions, 
North American Union v. Trenner, 138 Ill. App. 586; Stean v. Occidental Life 
Ins. Co, 24 N. M. 346, 171 P. 786; Scarborough v. Insurance Co., 171 N. C. 353, 
355, 88 S. E. 482, L. R. A. 1918A, 896, Ann. Cas. 1917D, 1181; Childress v. Frater- 
nal Union of America, 113 Tenn. 252, 82 S. W. 832, 3 Ann. Cas. 236; Sanders 
v. Jefferson Standard Life Ins. Co. (D. C.) 4 F. (2d) 555; Hearin v. Standard 
Life Ins. Co. (D. C.) 8 F. (2d) 202; Sanders v. Jefferson Standard Life Ins. Co., 
10 F.(2d) 143 (C. C. A. 5th Circuit) ; Mack v. Connecticut General Life Ins. Co. 
of Hartford, 12 F.(2d) 416 (C. C. A. 8th Circuit). 

Circumstances may be such that a provision for incontestability may prevail 
over an express provision declaring risk of suicide is not assumed. In the case 
of Mareck v. Mutual Reserve Fund Life Ass’n, 62 Minn. 39, 64 N. W. 68, 54 Am. 
St. Rep. 613, the syllabus states the facts and the conclusion of the court: 


“The defendant issued to B, a life insurance policy for $5,000, payable at his 
death to his personal representatives. One clause on the printed policy provided 
that: Death of the member by his own hand, whether voluntary or involuntary, 
sane or insane, is not a risk assumed by the association in this contract; but in 
every such case there shall be payable, subject to all the conditions of this contract, 
a sum equal tc the amount of the assessments paid by said member, with 6 per 
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cent. interest; but the board of directors or the executive committee may, in writing, 
waive this condition. Written in ink across the face of the policy, and forming 
a part of it, was the following: After five years from the date of this certificate, 
it is incontestable for any cause, except nonpayment of dues or mortuary assess- 
ment, the age of the applicant being correctly stated in the application for the cer- 
tificate. The age of the insured was correctly stated in his application, and all 
dues and mortuary assessments were duly paid up to the time of his death. More 
than five years after the date of the certificate, the insured came to his death 
by his own hand. Held that the ‘incontestable clause’ applied, and that the com- 
pany was liable for the full sum of $5,000.” 

The case was well decided. It did not decide that a contestable clause in an 
insurance policy nullifies a clause providing that risk of suicide is not assumed; 
it merely decided that, under the circumstances stated, the incontestable clause in 
the policy under consideration applied, and the company was liable for the face 
amount of the policy. The case is frequently cited as establishing a principle of 
universal application. 

If it be suggested the word “incontestable” has been considered from a law- 
yer’s and not from a layman’s standpoint, let it be conceded the company is con- 
testing the policy. In that event, the policy contains two time limitations with re- 
spect to contest. One is general. The other relates to a specific subject, and so 
constitutes an exception to the general provision. The incontestable provision did 
not cover the entire subject dealt with by the suicide provision. ‘The suicide pro- 
vision was not directed against development of suicidal tendency which might con- 
stitute ground for action to avoid or to reduce liability. It was directed against 
suicide, which is death by voluntary act. It was directed against suicide occurring 
within two years from date of policy, and the incontestable provision could not by 
any possibility apply to suicide occurring more than one year and less than two 
years from date of policy. There is no basis for distinguishing between 
suicide occurring 11 months and suicide occurring 23 months from date of policy, 
and the result is the two provisions relate to different grounds of contest. There 
is no conflict between them, and each one may be given full effect. 

Plaintiff contends the court is committed to the view that an incontestable 
provision overrides a suicide provision by the decision in the case of Court of 
Honor v. Updegraff, 68 Kan. 474, 75 P. 477. The syllabus reads as follows: 

“A life insurance policy provided that it should be incontestable after two years 
from its date. The insured who held the policy, which was payable to his wife, 
committed suicide after the two-year period had elapsed. Held, that the beneficiary 
was entitled to recover the amount.” 

It will be observed the syllabus makes no menrttion of a suicide provision. The 
statement of facts discloses there was a provision in the contract excluding risk 
of suicide; but the statement of the question to be decided disregarded the suicide 
= and took into account fact of suicide only, and not contract relating to 
suicide : 

“The sole question involved is whether the provision in the benefit certificate 
which rendered it incontestable after two years was void when it appeared that 
the insured took his own life.” Page 475 (75 P. 477). 


Counsel for appellant contended for the broad doctrine of the decision in Ritter 
v. Mutual Life Insurance Co., 169 U. S. 139, 18 S. Ct. 300, 42 L. Ed. 693, since 
modified (see Northwestern Life Ins. Co. v. Johnson, 234 U. S. 96, 41 S. Ct. 47, 
65 L. Ed. 155) holding, in effect, that public policy requires that self-destruction 
of the insured shall avoid a policy on his life. The decision of the court was 
against that contention. Nothing else was decided, and the authorities cited in the 
opinion were referred to for the purpose of sustaining the decision, and not for 
the purpose of taking a position regarding the effect of an incontestable provision 
on a suicide provision. 


In the case of Maccabees v. Nelson, 77 Kan. 629, 95 P. 1052, the certificate 
holder cited the Updegraff Case in support of the proposition that the fraternal 
order issuing the certificate could not by a by-law decrease the endowment to be 
paid on death of the member by suicide. The Updegraff Case did not bear even 
remotely upon that proposition, but in distinguishing the case the writer of the 
opinion undertook to tell what was decided: 

“The decision in that case was, in effect, the determination of which of two 
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conflicting constitutional provisions should govern; that is, whether the provision 
which rendered the certificate incontestable after two years was rendered inopera- 
tive by another provision relating to suicide. The court decided that the provision 
rendering the certificate incontestable after two years governed, and upheld the 
claim of the beneficiary.” Page 635 (95 P. 1054). 

The statement reveals a total misconception of the decision in the Updegraff 
Case, and is incorrect. All that was involved in the Maccabees case was the ques- 
tion of power to change by-laws relating to liability in case of death by suicide, 
and the court properly sustained the change. The certificate did not contain an 
incontestable clause, the subject of the conflict between incontestable and suicide 
clauses was not involved, and the erroneous statement did not commit the court 
to any view on the subject. 

Plaintiff contends the agreed facts did not show the insured had sufficient 
mental capacity to be conscious of the effect of his act in taking his own life. In 
the case of Hart v. Modern Woodmen, 60 Kan. 678, 57 P. 936, 72 Am, St. Rep. 
380, the syllabus reads: 

“It is competent for parties in contracting as to life insurance to provide that 
self-destruction by the insured, whether sane or insane, shall avoid the contract. 
Such a provision covers a case of intentional self-destruction by one who under- 
stood the physical nature and consequences of the act which caused his death, 
although his mind was so far impaired that he was not conscious of the moral 
quality or consequences of such act.” 

In that case the agreed facts were that the insured shot and killed his wife, 
and then shot and killed himself, while he was insane and his reasoning faculties 
were so impaired he was unable to understand the moral quality of his act. In 
the opinion it was said the agreed facts showed intentional self-destruction, and 
that, while the insured did not understand the moral character of his acts, he un- 
derstood what their physical end and consequence would be. In this instance the 
word “suicide,” in the agreed facts, means the same as the word “suicide” in the 
policy, the insured is presumed to have been sane, and, if an insane man knows 
what it means to shoot himself, a sane man knows what it means to hang himself. 

The judgment of the district court is reversed, and the cause is remanded, with 
direction to enter judgment for plaintiff for the amount of premium actually paid. 


COTTON STATES LIFE INS. CO. v. SPENCER. 
Court of Appeals of Kentucky. June 14, 1927. 
295 Southwestern Reporter 861. 
2. INSURANCE—IN ACTION ON ACCIDENT INSURANCE POLICY, EVI- 

DENCE HELD FOR JURY ON QUESTION OF SUICIDE. 

In action on accident insurance policy, evidence that insured, 16 years old, 
before breakfast left house with shotgun in his hand, and a few minutes later 
was found a short distance away with the back of his head shot off, held sufficient 
to go to jury on question of suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


3. INSURANCE—EVIDENCE OF FALL OF INSURED AND OTHER IN- 
SURANCE HELD INSUFFICIENT TO ESTABLISH MATERIAL MIS- 
REPRESENTATIONS IN APPLICATION FOR ACCIDENT INSUR- 
ANCE POLICY. 

In action on accident insurance policy, proof of fall previously sustained by 
insured, from which he had recovered, and of small industrial policy of insured, 
held insufficient to establish material false answers to questions in application for 
policy sued on. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Warren County. 

Action by Erna Spencer against the Cotton States Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Denhardt & Huntsman, of Bowling Green, and Harold D. Knight, of Nash- 
ville, Tenn., for appellant: 

Sims & Herdman, of Bowling Green, for appellee. 

Hobson, C. On December 30, 1924, the Cotton States Life Insurance Com- 
pany issued to Erna Spencer a policy insuring the life of her son Nathan Charlie 
Coats for one year in the sum of $1,000. The son died November 12, 1925. ‘The 
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company paid her $200 on the Joss and then denied liability on the policy. She 
brought this suit against it to recover the remainder, $800. The defendant, by its 
answer, pleaded that it was provided in the policy that, if within two years from 
its date, the insured died by suicide, whether sane or insane, the company should 
not be liable for anything exceeding the amount of the premium paid, and it 
alleged that the insured died by suicide. It further alleged that certain answers 
in the application were untrue, and made to deceive the company, and that but for 
these untrue answers the policy would not: have been issued. It made its answer 
a counterclaim, and prayed judgment thereon for the $200 it had paid on the policy, 
less the amount of the premium. On a trial of the case, there was a verdict and 
judgment for the plaintiff. The defendant appeals. 

[1] The instructions of the court to the jury are not contained in the bill 
of exceptions or made part of the record in any way. They cannot therefore be 
considered on the appeal, although copied by the clerk in the record. Nave v. 
Riley, 146 Ky. 276, 142 S. W. 388; Gardner v. Alexander, 159 Ky. 713, 169 S. W. 
466.. There is no objection or exception to the instructions in the record, and in 
the motion for new trial the only matter complained of as to the instructions is 
the refusal of the court to give a peremptory instruction for the defendant and its 
failure to give an instruction on the defendant’s counterclaim. 

[2] The pleadings support the judgment. The proof showed that, on the 
morning of November 12, the insured, who was about 16 years old, before breakfast 
went out of the house with a shotgun in his hand. A few minutes later a report 
was heard, and he was found a short distance from the house lying on his face 
with the back of his head shot off. The defendant proved facts tending to show 
that he intentionally shot himself. On the other hand, the plaintiff showed facts 
tending to show that the shooting was accidental and due to his slipping and falling 
with the gun in his hand. The gun was before the jury, and three witnesses tes- 
tify that it would have been impossible for him to have shot himself as he was 
shot without some rigging to pull the trigger, and nothing of this sort was there. 
The plaintiff also showed that he was in good spirits and without any cause for 
taking his own life, and she proved facts tending to show that he was going out 
toward the field to shoot a bird. On these facts the question of suicide was clearly 
for the jury. The weight of the evidence showed that the shooting was accidental. 

[3] In February, 1925, the boy fell off a fence, spraining his back painfully. 
He was in bed a week or ten days, and after this was very sore for some weeks, 
unable to do any work. He held an accident policy, and was paid $3 a week for 
seven weeks. The assistant manager of the company, who took the application 
and wrote the answers, knew of this trouble. The mother says that they told 
him the facts, and he wrote the answer, stating that the boy had received a fall 
and was in bed one week. He had been well for eight months when the insurance 
was taken, and, if the mother’s statements are true, there was no substantial con- 
cealment here of any facts which, if known, could reasonably have influenced an 
insurance company in passing on the application. The boy had a small life insur- 
ance policy in the defendant company; the agent taking the application knew this, 
as he admits. He also knew that he had the accident policy, but, it is insisted that 
the boy had also another small industrial policy insuring his life in the sum of 
$65, and that this was not explained to the agent. But plainly, if he had been told 
about this little policy, it would not have affected the application, in view of the 
other two policies which he knew about. At least this would have been a question 
for the jury under the well-settled rule in this court, which was thus expressed 
in Provident Savings Life Assur. Co. v. Whayne’s Adm’r, 131 Ky. 95, 93 S. W. 
1052, 29 Ky. Law Rep. 160: 

“We think the question is generally one for the jury. It is not a case of the 
construction of a writing, as to what a written instrument means, but it is the 
ascertainment of a fact, upon the existence of which the writing is avoided. In 
defense of liability on the writing, it is alleged that a certain statement contained 
therein, which in part induced its execution, is material to the contract, and was 
materially untrue. Both propositions asserted are questions of fact, though the 
first is also a question of law.” 


See, also, Metropolitan Life Ins. Co. v. Schmidt, 93 S. W. 1055, 29 Ky. Law 
Rep. 255; Illinois Life Ins. Co. v. De Lang, 124 Ky. 569, 99 S. W. 616, 30 Ky. Law 
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Rep. a Commonwealth Life Insurance Co. v. Goodknight, 212 Ky. 763, 280 S. 
W. 12 
[4] The failure of the court to give an instruction on the defendant’s counter- 
claim, if he did fail to do so, in no wise prejudiced the defendant. For the finding 
of the jury was for the plaintiff, and there could be no finding for the plaintiff on 
the issues made if the defendant was entitled to recover on its counterclaim. 
Judgment affirmed. 


PENICK vy. METROPOLITAN LIFE INS. CO. 
Court of Appeals of Kentucky. May 18, 1926. 
Rehearing Denied, with Modification, June 24, 1927. 
295 Southwestern Reporter 900. 

2. INSURANCE—FALSE. AND MATERIAL REPRESENTATION _ IN 
LIFE INSURANCE APPLICATION AVOIDS POLICY, THOUGH 
INNOCENTLY MADE. 

Representation in life insurance application, though innocently made, will avoid 
policy, if it be both false and material. 
(For other cases, see Insurance, Dec. Dig. § 256[2].) 


3. INSURANCE—INSURER HAS BURDEN OF PROVING REPRESENTA- 
TION IN LIFE INSURANCE APPLICATION IS FALSE AND 
MATERIAL. 

Burden of proving that representation in life insurance application is both false 
and material is on insurer. 
(For other cases, see Insurance, Dec. Dig. § 646[3].) 


4. INSURANCE—NO ISSUE OF FALSE REPRESENTATION IS MADE 
FOR JURY WHERE PHYSICIAN TESTIFIES AS TO EXISTENCE OF 
DISEASE DENIED IN APPLICATION, UNLESS PHYSICIAN IS 
IMPEACHED OR CONTRADICTED. 

Where reputable physician testifies that he examined insured and found him 
suffering from disease which insured denied having in his life insurance applica- 
tion, there is nothing on question of falsity to submit to jury, unless physician is 
impeached or contradicted. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

5. INSURANCE—PEREMPTORY INSTRUCTION FOR INSURER ON 
ISSUE OF FALSITY OF DEFENDANT’S STATEMENTS IN APPLICA- 
TION HELD IMPROPER, WHERE EVIDENCE WAS CONFLICTING. 
Where evidence was in conflict as to whether insured’s statement in application 

that he had not had heart disease or diabetes was false, a peremptory instruction 

in favor of the company on such issue was improper. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


6. INSURANCE—FALSE STATEMENT AS TO TREATMENT BY PHYS. 
ICIAN DOES NOT AVOID POLICY IN ALL CASES AS MATTER OF 
LAW. 

False statement that applicant for life insurance had not been treated by phys- 
ician is not as a matter of law so material as to avolid policy in all cases. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

7. INSURANCE—WHERE BENEFICIARY’S TESTIMONY, IF TRUE, 
SHOWS INCORRECT DIAGNOSIS BY PHYSICIAN OF INSURED’S 
BLOOD PRESSURE, QUESTION IS FOR JURY. 

Where evidence offered by beneficiary of life insurance policy, if true, shows 
that physician’s diagnosis of high blood pressure was incorrect, question is for 
jury, and not for court. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Daviess County. 

Suit by Ida B. Penick against the Metropolitan Life Insurance Company. 


From a judgment on a directed verdict, plaintiff appeals. Reversed, and remanded 
for new trial. 


E. B. Anderson, of Owensboro, for appellant. 


a 
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Floyd J. Laswell and Miller & Rowe, all of Owensboro, and W. J. Tully, of 
New York City, for appellee. 

Cray, J. On April 1, 1921, the Metropolitan Life Insurance Company issued 
to Moses P. Penick a policy insuring his life in the sum of $500. Penick died.on 
September 30, 1921, and his wife, Ida B. Penick, who was named as beneficiary, 
brought suit to recover on the policy. The company defended on the ground that 
the policy was obtained by false, material, and fraudulent representations. At the 
conclusion of the evidence the court directed a verdict in favor of the company. 
Plaintiff appeals. 

In his application, which was attached to and made a part of the policy, the 
assured stated that he had never had disease of the heart, diabetes, or disease of 
the kidneys, and that he was in sound health; that the last physician who attended 
him was Dr. McKinney, who treated him for slow fever in the year 1901; that 
he had not been under the care of any physician within two years prior to April 1, 
1921; and that he had stated every case when he consulted or received treatment 
from a doctor at his office or elsewhere. Dr. O. C. Campbell of Ford City, Pa., 
deposed that he was the physician who examined Penick and made the report to 
the company. Penick was asked the questions contained in the application and 
made the answers therein stated. In making his report he relied on the state- 
ments and answers. Had Penick disclosed that during the months of May, June, 
and July, or about that time, he had been under the treatment of a physician for 
blood pressure of 210, which was afterwards reduced to 120, these facts would 
have been recorded on the application, and his report on the application would have 
been unfavorable and so written. The report would then have been submitted to 
the Metropolitan Life Insurance Company for final disposition. A high blood 
pressure shows or indicates a physical or pathological disturbance in a patient 
having the same. His report, which was made a part of his deposition, and read 
to the jury, stated that the assured’s heart action was uniformly free and steady; 
that its sound and rhythm was regular and normal; that there was no indication 
of disease of that organ, or of the blood vessels; that he tested the urine and 
found its specific gravity was 1.018, color amber, no sugar, and he recommended 
the application as a first class risk. 

Dr. E. C. Winters, a physician of Ford City, Pa., testified that he knew the 
assured for four years and was his regular attending physician. He attended the 
assured on May 5, 1920, and treated him thereafter once a week for five months 
for hypertension. The assured’s blood pressure on May 5, 1920, was 210, and 
prior to April 1, 1921, he explained to assured the condition of his blood pressure 
and told him it would be necessary to diet and attempt to reduce his weight. He 
found nothing else the matter with the assured and made no further explanation 
to him. Early in July, 1921, he began treating the assured for myocarditis and 
also for diabetes, and continued the treatment at intervals until his death. On 
September 30, 1921, assured had an acute attack of myocarditis which lasted for 
half a day and from which he died. Prior to April 1, 1921, he never treated the 
assured for anything but hypertension. Prior to that date his urine was negative 
and his heart action was also negative. The death certificate attached to Dr. Win- 
ters’ deposition stated that myocarditis was the chief cause of assured’s death, and 
diabetes a contributing or secondary cause, and that the maker of the certificate 
attended the assured during the months of May, June, and July in the year 1920. 


W. S. Franklin, manager of the Metropolitan Life Insurance Company at 
Owensboro, Ky., testified that he was familiar with the custom of rejecting and 
accepting policies by the Metropolitan Life Insurance Company, and that the 
company would not accept an application or issue a policy where the attending 
physician made an unfavorable report on the applicant. Dr. J. T. Dixon, who was 
medical examiner for other insurance companies, was unable to state what the 
custom was among insurance companies generally in accepting or rejecting an 
application where the assured disclosed that he had been treated for blood pressure 
of 210 once a week for five months and the pressure had been reduced to 120. He 
himself would not rate the risk as first class with such high blood pressure. Pres- 
sure of 210 was a symptom of something wrong. It may be seriously wrong, or it 
may indicate something that is transient and will pass away. 


Dr. R. L. Schroeder, who had had several years experience as medical exam- 
iner for a number of insurance companies, testified that it was a general custom 
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of every company with which he was familiar to reject all applicants whose blood 
pressure was over 160. If a man ever had a high blood pressure of 210 that would 
be indicative that there was some undermining in his general health and would 
make him an unfavorable risk. It was the custom to inquire very rigidly into 
the past health of the applicant and that would include the history of blood pres- 
sure. Dr. E. B. McCormick, who had also had several years experience in exam- 
ining applicants for insurance, testified that when the examining physician reported 
unfavorably on the applicant it was the custom of the company usually to reject 
the applicant. Where the applicant’s blood pressure was 210, and he was treated 
therefor for about five months, and the blood pressure was afterwards reduced, it 
was necessary for the company to know it, because that indicated there was some- 
thing behind it. There was some illness in some way. In his opinion, a man who 
had diabetes or blood pressure of 210 would not be able to do heavy work or a 
man’s labor. Drs. Dixon, Schroeder and McCormick also testified on cross-exam- 
ination that, if the statements made by the examining physician, Dr. Campbell, with 
reference to applicant’s heart action and urine test, were true, the assured, in their 
opinion, was not suffering from myocarditis or diabetes when the examination was 
made. 

According to appellant, her husband worked in a glass factory, was a strong 
man, and with the exception of holidays, never missed any time from his work 
prior to April 1, 1921. No physician ever attended him at their home, and he was 
never under the care of a physician, so far as she knew. In the year 1920 she 
was with her husband from March until September, and during that time he never 
appeared to be sick. Drs. Hoover and Rash testified that, if the statements con- 
tained in Dr. Campbell’s report to the company were true, applicant did not, in 
their opinion, have at that time either myocarditis or diabetes. 

[1] It is first insisted that only those who are engaged in the actual business 
of passing upon the desirability of insurance risk are qualified to testify as to the 
practice of insurance companies in accepting or rejecting applications, and that the 
local physicians were not competent witnesses. This question was fully considered 
in the recent case of New York Life Insurance Co. v. Long, 211 Ky. 656, 277 S. W. 
978; and the rule was announced that physicians who had been acting for several 
years as medical examiners for life insurance companies were qualified to express 
an expert opinion as to whether, in accordance with the custom usually prevailing 
among those engaged in life insurance business, the particular applicant would 
have been accepted if his representations had been substantially true. 

[2-4] Under our rule a representation in an application, though innocently 
made, will avoid the policy if it be both false and material. New York Life 
Insurance Co. v. Long, 199 Ky. 133, 250 S. W. 812. The burden of proof is on 
the company, and, where a reputable physician testifies that he examined the insured 
and found him to be suffering from a particular disease, there is nothing on the 
question of falsity to submit to the jury, unless he is impeached or contradicted 
by other evidence. 

[5] There is little, if any, evidence that the insured was suffering from heart 
disease or diabetes prior to his application and his examination by the company’s 
physician. On the contrary, the report of the examining physician shows that the 
condition of the insured was then normal, and supports the statements contained 
in the application. Therefore, on the question of the falsity of the statements 
that the insured had not had heart disease or diabetes, the evidence, to say the 
least, is conflicting and such as to have made the peremptory instruction improper. 
That being true, the propriety of the court’s action in awarding the peremptory 
depends upon the falsity and materiality of the statement that the insured, except 
in one instance, had not been treated by a physician. 


_ [6,7] The experts do not go’so far as to say that it was the practice among 
insurance companies to reject an applicant, regardless of the disease or cause for 
which he was treated, who falsely stated that he had not theretofore been examined 
by a physician. An applicant may have been treated for a cold or a slight burn 
or cut, in which event the false statement that he had not been treated by a physi- 
cian would be wholly immaterial. For this reason we are not prepared, in the 
absence of uncontradicted evidence to that effect, to hold as a matter of law that 
in all cases a false statement that the applicant had not been treated by a physician 
is so material as to avoid the policy. Therefore the propriety of the court’s action 
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in awarding the peremptory turns on whether there is any contradiction of Dr. 
Winters’ evidence that he had treated the insured for high blood pressure. It may 
be admitted that appellant’s evidence that her husband was not treated by a physi- 
cian, so far as she knew, was not sufficient to make an issue, but the evidence does 
not stop there. She also testified that her husband was a strong man, worked 

' regularly in a glass factory, and never missed any time from his work, except on 

. holidays. Dr. McCormick testified that a man could not do heavy work or a man’s 
labor who had blood pressure 210. In addition to this, the report of the com- 
pany’s physician indicated a normal condition of the applicant at the time of the 
examination, and therefore an absence of high blood pressure. In a case like 
this where the beneficiary is deprived of the evidence of the insured, it is not 
always practicable to contradict a physician who had examined him prior to his 
application by evidence of experts. In many instances all that the beneficiary can 
do is to offer evidence of facts and circumstances which tend, if true, to show 
that the physician’s diagnosis was incorrect, and where this is done the question 
is for the jury, and not for the courts. 

[8, 9] But the point is made that appellant’s evidence, which was admitted over 
the objection of appellee, should have been excluded, and, had this been done, 
the evidence was not sufficient to take the case to the jury. Subsection 2, section 
606, Civ. Code Prac., provides that, with certain exceptions not here material, no 
person shall testify for himself concerning any verbal statement of, or any transac- 
tion with, or any act done or omitted to be done by, one who is dead when the 
testimony is offered to be given. When appellant testified that her husband worked 
in a glass factory, she testified to something done by him. When she testified that 
he was strong, she testified to an impression or information derived from the con- 
duct, condition, or language of her husband, and this was a transaction with her 
husband, within the meaning of the Code. Barnett’s Adm’r. v. Brand, 165 Ky. 
616, 177 S. W. 461. 

{10, 11] Hence, she was not a competent witness with respect to the matters 
in question. It does not follow, however, that because her evidence was improp- 
erly admitted the peremptory instruction was proper. Though a witness may not 
be competent to testify on a particular subject, the party offering the witness may 
be able to prove the same facts by a competent witness. It would be a manifest 
injustice therefore to permit a witness to testify, and then sustain a peremptory 
on the ground of incompetency, without giving the party offering the witness an 
opportunity to supply the evidence by a competent witness. We are therefore of 
the opinion that the propriety of the court’s action in awarding a peremptory in the 
circumstances here presented depends on the evidence actually admitted, and not 
on the evidence that should have been admitted. Applying this rule to the facts 
of this case we conclude that on the showing made the company was not entitled 
to a peremptory instruction. 


Judgment reversed, and cause remanded for a new trial consistent with this 
opinion. ; 





GARBUSH v. NEW YORK LIFE INS. CO. (No. 26158.) 
Supreme Court of Minnesota. July 1, 1927. 
214 Northwestern Reporter 795. 
(Syllabus by the Court.) 


1. INSURANCE—IN ACTION ON LIFE INSURANCE POLICY, EVIDENCE 
OF SUICIDE MUST PRECLUDE EVERY REASONABLE 
HYPOTHESIS OF NATURAL OR ACCIDENTAL DEATH TO 
REVERSE CONTRARY DETERMINATION. 

The party having the burden of proof of suicide cannot secure the reversal 
of a finding or verdict contra unless the evidence precludes every reasonable hypo- 
thesis of natural or accidental death. 


(For other cases, see Insurance, Dec. Dig. § 646 [7].) 

2. INSURANCE—IN ACTION ON LIFE INSURANCE POLICY, INSTRUC- 
TION THAT PRESUMPTION AGAINST SUICIDE IS STRONG, 
CONSIDERED WITH OTHER STATEMENTS, HELD NOT ERROR. 
An instruction that the presumption against suicide is strong and not to be 

displaced by slight evidence held not error, when coupled with statements that the 
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presumption is conclusive only where there are no circumstances which on fair 

consideration might lead to the conclusion of suicide, and that suicide, notwithstand- 

ing the presumption, can be established by a fair preponderance of evidence. 
(For other cases, see Insurance, Dec. Dig. § 669 [11].) 


Appeal from District Court, Washington County; Alfred P. Stolberg, Judge. 

Action by Minnie Garbush against the New York Life Insurance Company. 
Verdict for plaintiff. From an order denying a new trial, defendant appeals. 
Affirmed. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 

Rueben G. Thoreen and Sullivan & Neumeier, all of Stillwater, for respondent. 


Stone, J. Appeal by defendant from an order denying a new trial, after ver- 
dict for plaintiff, in an action to recover, under a policy of life insurance, the added 
indemnity for death because of “external, violent, and accidental cause,” self-de- 
struction expressly excluded. 


{1] 1. The verdict reflects the view that the death was accidental. The main 
question here is whether that conclusion is sustained by the evidence. The brief 
facts are these: The deceased was a hardware merchant at Stillwater, the store 
facing the main street in its busiest section. He was in good health, except that 
recent symptoms made an operation for appendicitis seem imminent. There is no 
evidence that he was much in dread of that. His business was reasonably pros- 
perous, and his home life seemingly quite ideal. The deceased came to his death 
early on a Saturday evening in April, 1926, in his store, then open for business 
and in charge of himself and his wife. Mrs. Garbush, from the rear room, heard 
a shot which called her at once to the front. There, behind and at the end of a 
counter next the show window, she found her husband dead or dying from the 
effects of a bullet wound just received. The weapon was a .32 caliber automatic 
pistol, which had been the property of and more or less used by the deceased for 
some time. To what extent he was careful and expert in the handling of it or 
familiar with its mechanism was a question for the jury. 


The bullet entered the left breast and pierced the heart. Powder burns on the 
clothing just over the wound indicate that the muzzle of the weapon was very close 
to the person of the deceased at the moment of discharge. The pistol was but a 
few inches from the right hand as the body lay on the floor. Death at the hands 
of another is clearly negatived. There is evidence that for some time and even 
during that day the deceased had been making plans for the future. There is noth- 
ing in the case of melancholia, despondency, and no more than a possibility of tem- 
porary depression; the inference being rather that Mr. Garbush was cheerfully 
and optimistically inclined. The absence of proof of motive is complete. The 
circumstance that death found Mr. Garbush just inside the show window of his 
store, with people passing on the street and customers likely to enter, is also per- 
suasive that the act was accidental rather than intentional. Those facts, we feel, 
with the strong presumption against suicide, put the verdict where we cannot say 
that it has no reasonable support in the evidence. 

The strongest argument for defendant is that the mechanism of the pistol 
is an efficient preventive of accidental discharge. It is of Colt construction, char- 
acterized by two safety devices. One is a catch, so placed as to be easily operated 
by the thumb, pushed on or off, as the grip is held in the right hand. The other 
is a sear lock in the rear of the grip designed to make discharge impossible unless 
it be squeezed forward and there held while the trigger is pulled. There is merit 
in the argument, but not enough to overcome, as against the verdict, the contrary 
circumstances already referred to. The possibility that the automatic safety device 
was at the time being and for some undisclosed reason inoperative is not nega- 
tived. The mechanism is efficient but not infallible. The hypothesis of carelessness 
is not out of the question. An automatic pistol is always dangerous to its posses- 
sor. The one here involved was much used in the store as a demonstrator. It is 
easy, if the utmost care is not exercised habitually, to permit a cartridge to remain 
in the magazine and get thence to the chamber without the knowledge of the user. 
The weapon, so inadvertently loaded, could then be easily but accidentally dis- 
charged in the handling. That very thing has happened to others. True, we are 
dealing now with improbabilities. But the hazard of accidental discharge is so 
far present that, with the other facts of this case, we cannot say that a verdict was 
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demanded, as a matter of law, for the defense, which had the burden of proof of 
self-slaughter. 

In Hawkins v. Kronick Cleaning & Laundry Co., 157 Minn. 33, 195 N. W. - 
766, we considered Lindahl v. Supreme Court, I. O. F., 100 Minn. 87, 110 N. W. 
358, 8 L. R. A. (N. S.) 916, 117 Am. St. Rep. 666, and Kornig v. Western Life 
Indemnity Co., 102 Minn. 31, 112 N. W. 1039, and concluded that those cases went 
too far in holding that, where circumstantial evidence is relied upon to prove sui- 
cide, the party having the affirmative must, upon the trial, preclude every reason- 
able hypothesis of natural or accidental death. Our conclusion was that the pre- 
sumption against suicide, while a strong one, does not control the fact issue where 
there is substantial proof from which rational consideration may reach the con- 
clusion of suicide. In that case, a determination of suicide by the triers of fact 
must stand. But, after a contrary determination of the fact issue, such as we 
have here, it is logically impossible to do anything but sustain it unless the evi- 
dence does preclude every reasonable hypothesis of natural or accidental death. 
For the reasons indicated, we feel that the hypothesis of accidental death is not 
precluded. 


[2] 2. The only other assignment of error for consideration challenges an 
instruction as follows: 

“There is a presumption against self-slaughter. It is a strong presumption 
and not to be displaced by slight contrary proof.” 

The last sentence is quoted from the discussion of the subject in the Hawkins 
Case. The occasion serves as a reminder of the danger of quoting, as an instruc- 
tion to a jury, a mere argument used in an opinion of an appellate court in sup- 
port of a conclusion of law, as distinguished from the statement of that con- 
clusion itself. Here, however, we do not discover that the instruction was wrong. 
The whole charge on this subject is as follows: 

“There is a presumption against self-slaughter. It is a strong presumption and 
not to be displaced by slight contrary proof. But it is not conclusive, unless there 
are no circumstances which upon fair consideration might lead a reasonable mind 
to the conclusion of suicide. It is a presumption which controls decision only 
where there is no substantial proof to the contrary. Such a presumption is not 
of itself evidence. However, it must stand in the case and be decisive of it until 
overcome by testimony which shall outweigh the presumption. It casts upon the 
defendant, who claims that death was intentional the burden of establishing it by a 
fair preponderance of the testimony.” 

Under the conclusions stated in the Hawkins Case, there can be no objection 
to the charge. The presumption operates against the party having the burden to 
prove suicide, and, as against it, it is plain law that he cannot maintain his case by 
“slight proof.” 

The case is clearly distinguishable from Aubin v. Duluth Street Ry. Co., 169 
Minn. 342, 211 N. W. 580, wherein there was a reversal because of a charge that 
the presumption against negligence, as applied to contributory negligence, must yield 
“to clear proof.” The argument now is that to say that the presumption against 
suicide, plainly much stronger than that against negligence, cannot be overcome by 
slight contrary proof, is equivalent to saying that it requires “clear proof” to over- 
come it. We should say rather that the implication is that substantial proof, and 
certainly preponderating proof, would be sufficient to overcome the presumption. 
But, however that may be, the argument is deprived of application here because 
alone of the fact that in the same connection the jury was told that a fair pre- 
ponderance of evidence was all that was required to establish suicide. There is 
nothing, then, which could have given the jury the idea, which might have been 
conveyed in the Aubin Case “under emphasis,” that certainty rather than prepond- 
erance of proof was required to overcome the presumption. No such construction 
was possible here. 

, Order affirmed. 





Long v. Montgomery 


LONG v. MONTGOMERY et. al. (No. 15654.) 
Kansas City Court of Appeals. Missouri. Jan. 3, 1927. 
Certiorari Denied May 27, 1927. 

295 Southwestern Reporter 811. 

3. INSURANCE—FRATERNAL BENEFIT ASSOCIATIONS MAY ACT 
ONLY WITHIN CHARTERS AND STATUTORY AUTHORITY. 
Fraternal benefit associations may perform in this state only such acts and 

in such manner as are authorized and directed by their charters and by the laws 

under which they are permitted to operate. 
(For other cases, see Insurance, Dec. Dig. § 696.) 


4. INSURANCE—“LEGAL REPRESENTATIVES” IN INSURANCE CER- 
TIFICATE HELD TO MEAN EXECUTORS, IN ABSENCE OF PROOF 
OF ASSOCIATION’S CHARACTER, NOTWITHSTANDING CERTIFI- 
CATE SO CONSTRUED COMPREHENDED CLASS OF BENEFICI- 
ARIES IN ADDITION TO THOSE SPECIFIED FOR FRATERNAL 
BENEFIT ASSOCIATIONS (REV. ST. 1919 § 6403). 

Where proof failed to establish the status of the insurer as a fraternal benefit 
society authorized to do business in this state, the term “legal representatives” 
would be construed to mean executors of the deceased member, notwithstanding 
that the term so construed comprehended a class of beneficiaries in addition to 
those specified by Rev. St. 1919 § 6403, relating to fraternal benefit associations. 

(For other cases, see Insurance, Dec. Dig. § 589.) 


5. INSURANCE—INTERESTS OF PREDECEASED BENEFICIARIES 
UNDER INSURANCE CERTIFICATE OF FOREIGN ASSOCIATION 
HELD SEVERAL, NOT JOINT, PASSING TO EXECUTORS OF 
DECEASED MEMBER UNDER TERMS OF POLICY. 
In an insurance certificate of a foreign association providing that, on the 

death of the beneficiary prior to that of the member, the benefit should be payable 

to the legal representatives of the member, the interests of the beneficiaries were 
several, not joint, and, where but one of them survived the member, the interests 
of the other beneficiaries passed to decedent’s executors. 


(For other cases, see Insurance, Dec. Dig. § 589.) 


Appeal from Circuit Court, Chariton County; A. W. Walker, Judge. 

Action by Harry Long against J. E. Montgomery and another. Judgment for 
plaintiff, and the defendants appeal. Reversed and remanded. 

Collett & Son, of Salisbury, and Scott J. Miller and Davis & Davis, all of 
Chillicothe, for appellants. 

John D. Taylor, of Keytesville, for respondent. 

ARNOLD, J. This is an action to recover the sum of $4,092, money had and 
received. The controversy arose over the distribution of the proceeds of two cer- 
tificates, or polices of insurance, issued by the Bankers’ Life Association of Des 
Moines, Iowa. 

The facts shown are that on May 21, 1892, the above-named association issued 
and delivered to Isaac N. Long of Chariton County, Mo., two benefit insurance 
certificates, each in the sum of $2,000, or a total sum of $4,000. These certificates 
provided that the said sum of $4,000, together with the further sum of $92 paid 
into the reserve fund of the association by said Long, in the event of his death, 
would be paid to his beneficiary named in each certificate. Each certificate con- 
tained the folowing proviso: 

“The amount * * * to be paid to Mary J. Long, Harry Long and Cora A. 
Long, wife and children. In the event of the death of the beneficiary, prior to 
that of the member, * * * the benefit then to be payable to the legal representative 
of the deceased member.” 

The wife and daughter both died before the death of the member occurred, 
and only the son, Harry Long, survived. Isaac N. Long died testate, and by his 
will defendants J. E. Montgomery and Charles H. Jones were made executors 
of his estate. They qualified as such executors and took over the assets of the 
estate, including the said membership certificates. 

It appears the executors and Harry Long were unable to determine among 
themselves as to who was entitled to receive the proceeds of the certificates. There- 
upon, as asserted by defendants, the matter was submitted to the Bankers’ Life 
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Company of Des Moines, Iowa, which in the meantime had taken over the business 
and assumed the liabilities of the Bankers’ Life Association. In response to a 
letter from defendant Jones, the Bankers’ Life Company wrote him as follows: 

“C. H. Jones, Vice President, Linn County Bank, Brookfield, Mo—My Dear 
Mr. Jones: Re D L, No. 30774. Isaac N. Long. Certificate Nos. 24354—5. We 
are in receipt of your letter of the 24th inst., giving notice of the above-named 
insured’s death and also note that the wife and daughter, beneficiaries under these 
certificates, predeceased the insured. 

“Therefore in accordance with the terms of the certificates the amount due 
the deceased beneficiaries would now be payable to the insured’s estate. ‘Therefore 
in making settlement, we should deal with Harry Long, the surviving beneficiary, 
and the executor. 

“We inclose herewith the necessary form for making proof of death of the 
insured. The claimant’s statement in the proof may be executed in connection with 
both certificates in behalf of Harry Long and the executor, by either; the physician’s 
statement by the physician in attendance of the insured at the time of death and 
the other two statements by acquaintances of the'insured. As it is necessary for 
us to have some authentic showing relative to the death of the beneficiaries, we are 
inclosing a form herewith which may be executed by some one who’ was well and 
personally acquainted with the persons named therein. 

“Upon receipt of this form properly completed, proof of loss and letters testa- 
mentary from the probate court, relative to the appointment of the executor, the 
case will have our further prompt attention. 

“Please read the instructions as set forth on the third page of the proof, 
which with this letter will no doubt make the matter entirely clear. Very truly 
yours, Claim Department, by E. S. Wellslager. ESW—HVR” 

Thereupon proof of death was made, and in due time a draft for $4,092, pay- 
able jointly to the executors and Harry Long, was forwarded to defendant Charles 
H. Jones, then vice president of the Linn County Bank at Brookfield, Mo. 

There was a meeting between the executors and Harry Long at the Bank of 
Mendon at Mendon, Mo., where Harry Long resided, for the purpose of indorsing 
their names on the draft. It appears from plaintiff’s statement, in evidence, that 
plaintiff insisted at that time, and previously had contended, he was entitled to 
the entire proceeds of the draft, but defendants, as executors, claimed they were 
entitled to two-thirds of said proceeds as belonging to the estate. On this point 
the testimony is conflicting. Defendants testified the parties agreed that plaintiff 
was entitled to one-third and the estate to two-thirds of said proceeds, while plain- 
tiff testified there was no such agreement on his part, and that he had protested 
strongly that he was entitled to the entire proceeds. It appears, however, that the 
draft was indorsed by the payees named therein and division made as follows: 
One-third to Harry Long and two-thirds to the estate. The evidence shows that 
about this time plaintiff was having some friction with his wife, and that he was 
somewhat in debt, besides having become surety for his father on various obliga- 
tions. 


It was agreed between plaintiff and defendant Jones that a certificate of deposit 
for one-third of the amount of the draft, or $1,364, should be issued by the Linn 
County Bank payable to Jones and by him indorsed to plaintiff. This was done, 
and the certificate then was placed in a box among plaintiff’s papers as per agree- 
ment. Thereafter, and before said certificate was cashed, the Linn County Bank 
failed. ‘The evidence shows that some dividends have been paid by the commis- 
sioner of finance of the state of Missouri. This sum was paid out as other funds 
on the debts of the estate, on demands allowed, and was treated by the executors 
as other assets of the estate. It further appears in evidence that the estate of 
Isaac N. Long was insolvent and would pay approximately 50 cents on the dollar 
on unsecured claims. This suit was instituted against defendants in their indi- 
vidual, and not their fiduciary, capacity, and sought to recover the total amount 
of the proceeds of the insurance certificates. 


The petition alleges facts concerning the relations of the parties, states the 
Bankers’ Life Association was a fraternal benefit association, organized under the 
laws of the state of Iowa and authorized to do business in Missouri, alleges the 
issuance of the insurance certificates and the names of the beneficiaries, and recites 
the facts of deaths of Mary J. and Cora A. Long, wife and daughter of the insured; 
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the death of the insured; that plaintiff was induced against his insistence to the 
contrary to indorse the draft for the proceeds in question; that defendants knew 
at the time the draft was indorsed, and for a long time prior thereto had known, 
that plaintiff was a person of limited business capacity and not qualified to pass 
upon matters of business importance, and that his father, knowing this, had named 
defendant Charles H. Jones trustee of plaintiff to look after his interests; that 
plaintiff’s signature to said draft was procured against his will and by representa- 
tions, persuasions, arguments, and other means and artifices used by defendants; 
that defendants have never accounted to plaintiff for any part of said draft; that 
demands for payment have been made; that at no time was plaintiff willing nor 
did he ever consent to defendants taking the sum of $4,092 on the ground that it 
was part of the estate of Isaac N. Long. Judgment is prayed for said amount 
of $4,092 and interest from November 5, 1923. 

The answer admits the issuance of the certificates as alleged, and states that 
the Bankers’ Life Association & Insurance Company was organized under the laws 
of the state of Iowa; that Isaac N. Long was admitted to membership therein, and 
that in the event of his death during his membership, the amount of each certiff- 
cate would be paid to the beneficiaries named therein, Mary J. Long, Cora A. 
Long, and Harry Long, wife and children of the insured; admits the deaths of 
Mary J. Long and Cora A. Long, and thereafter the death of the insured as 
alleged; states that defendants were duly appointed and qualified as executors of 
the will of Isaac N. Long; that in November, 1923, full payment of the benefit certi- 
ficates was made in the sum of $4,092; that, as executors of the estate of Isaac 
N. Long, defendants collected two-thirds of said sum so paid in settlement of said 
insurance certificates and used same in payment of debts of insured. The answer 
also specifically denies defendants procured the possession of the said benefit certifi- 
cates for the purpose of aiding plaintiff in collecting same; denies that plaintiff 
was unwilling for and did not consent to defendants, as executors of the estate 
of Isaac N. Long, receiving two-thirds of said fund; denies that the money so 
received by them was in law, equity, and good conscience the property of plaintiff. 
As affirmative defense, the answer sets out one of the provisions of each of the 
benefit certificates aforesaid, as folows: 

“In the event of the death of the beneficiary prior to that of the member, or 
in case none is named, the benefit then to be payable to the legal representatives of 
the deceased member.” 


And it is alleged that Mary J. Long and Cora A. Long having predeceased the 
insured, Isaac N. Long, the share and interest of the said deceased beneficiaries in 
and to said benefit certificates, by reason of the terms and conditions above quoted 
and therein contained, became and were payable to defendants as the legal repre- 
sentatives of Isaac N. Long; there arose a question as to whether plaintiff, by the 
terms of the certificates, was entitled to receive the entire proceeds, or whether he 
was entitled to receive only one-third thereof; that, being unable to agree upon a 
construction of the certificates relative thereto, prior to the collection of the money 
thereon, an agreement was entered into that the matter be submitted to the insurer 
for its construction of the certificates in controversy, and it was agreed that 
the parties would abide by the construction of the insurer on this matter; that 
the question then was submitted to the assignee of the insurer, and said assignee 
construed the certificate to mean that one-third of the proceeds belonged to plain- 
tiff and two-thirds to the executors of the estate of the insured; that plaintiff ac- 
cepted such construction and joined in the indorsement of the draft forwarded in 
conformity with such construction; that accordingly $2,728 was collected by de- 
fendants as executors and $1,364 was collected by Charles H. Jones as agent for 
plaintiff, and this sum was disposed of by said Jones in accordance with plaintiff’s 
instructions. 

Further answering, defendants allege that at the time of his death, Isaac N. 
Long was in debt in a total sum of $75,000, and that of such indebtedness approxi- 
mately $15,000 was on personal notes on which plaintiff was surety; that one of 
the considerations entering into the agreement and settlement in relation to the 
division of said money was that part of such money received by defendants would 
be applied to the discharge of the debts of Isaac N. Long, including those upon 
which plaintiff was surety; that after the collection of the $2,728, as aforesaid, 
said money and all of it was paid out by them in the discharge of the debts of 
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the insured, including those for which plaintiff was surety; that the total assets 
coming to these defendants as executors as aforesaid and available for the pay- 
ment of general debts owing by said estate will not be sufficient to pay in excess 
of 50 per cent. of the total indebtedness owing by the estate; that payments were 
made by the executors upon the assumption that there was no longer any question 
of their right to apply such funds as they did; that in making payments in dis- 
charge of the debts of insured, some of the creditors of the estate have received 
a larger percentage of the indebtedness owing them than the executors will be able 
to pay the remaining creditors if said sum of $2,728 be withdrawn from the assets 
of the estate. 

The answer further avers that by reason of the foregoing facts plaintiff is, 
and of right should be, estopped from claiming or asserting any imterest in and 
to the said fund of $2,728 so collected and expended as aforesaid; that everything 
that was done by defendants in respect to the matters hereinabove mentioned was 
done in their capacity as executors of the estate of Isaac N. Long. The admis- 
sions and specific defenses above referred to are followed by a general denial. 

The duly elected and qualified judge of the circuit court of Chariton County 
being one of the defendants and thereby disqualified, the cause was tried by stipula- 
tion before Hon. A. W. Walker, judge of the Ninth judicial circuit of Missouri, 
a jury being waived. After the pleadings were made as above indicated, plaintiff 
filed and the court overruled a motion for judgment on the pleadings. There was 
also a motion by plaintiff to strike out part of the answer, but this motion was also 
overruled. The cause thereupon went to trial, resulting in a finding and judg- 
ment for plaintiff. A motion for new trial was overruled, and defendants appeal. 

A finding of facts was embodied in a letter which the trial judge wrote to 
the clerk of the circuit court of Chariton county, and which was recorded at the 
request of defendant Montgomery. The letter reads as follows: 

“The main issue is, what construction should be placed upon the language 
designating the beneficiaries in the insurance certificates read in evidence? 

“That language is as follows: ‘The amount * * * to be paid to Mary J. Long, 
Harry Long and Cora A. Long, wife and children. * * * In the event of the death 
of the beneficiary prior to that of the member * * * the benefit then to be payable 
to the legal representatives of the deceased member.’ 

“Tt appears that Mary J. Long, the wife, and Cora A. Long, one of the chil- 
dren, both died before the insured. 

“The same rule of construction is applicable as in case of a will, that is, the 
intention of the insured should be determined and given effect. 

“The clause of substitution of beneficiaries says, in the event of the death 
of ‘the beneficiary’ prior, etc., to that of the member. Harry Long came within 
that description, ‘the beneficiary’ as well as did the two deceased parties. The three 
beneficiaries named in the certificates constituted a class. Where a class are made 
beneficiaries a subsequent clause of divestiture or substitution ordinarily becomes 
effective only upon the death or disability of all of the class. Therefore the class 
would take jointly and the survivor would take the whole. 

“From the admissions and evidence I have concluded that the Bankers’ Life 
Association was a mutual benefit society under the laws of Iowa and should be 
so treated in this state in such proceedings as the present. The fact that its by-laws 
may have admitted a class of beneficiaries forbiden by the laws of Missouri would 
not change the results according to recent decisions. Armstrong v. Modern Bro- 
therhood, 245 Mo. 153, 149 S. W. 459. : 

“Furthermore, while the term ‘legal representatives’ ordinarily means admin- 
istrators or executors, yet within the purview of the constitutions and by-laws of 
benefit societies the term is often limited to those who inherit by consanguinity. 
Funds from such societies usually do not become general assets of the member's 
estate subject to debts. Armstrong v. Modern Brotherhood, 245 Mo. 153, loc. cit. 
158, 149 S. W. 459; 29 Cyc. page 161. 


“In this view, if the executors properly took charge of the fund they would 
do so only for distribution to persons coming within the classes prescribed by the 
constitution and by-laws and not for the payment of debts. 

“As to the plea of estoppel, it is clear that defendants took the fund in ques- 
tion in entire good faith under a very plausible claim and upon express requirements 
of the association which demanded a receipt from them before making payment. 





Life] Long v. Montgomery | 801 


The letters in evidence, however, do not bear out the theory of accord and satis- 
faction. The action is simply one for money had and received. It appears that 
defendants have in their hands as executors ample assets with which to account 
to plaintiff for the sum sued for. 

“It seems under the authorites that the plaintiff had the legal right to treat the 
funds sought as having become a part of the estate and to sue defendants as execu- 
tors therefor and to present his judgment to the probate court for payment, or to 
do as he has done, that is, treat the funds as wrongfully placed among the assets 
of the estate and sue defendant individually therefor, leaving the burden upon 
them to obtain the amount from the assets of the estate, which they unquestion- 
ably have a right to do under the facts in evidence. 

“I am persuaded that plaintiff should have judgment for $2,728 with legal 
interest thereon from the date of filing his petition. 

“Judgment to this effect will be entered at some agreeable date to the parties.” 

Four assignments of error are presented to us for consideration: (1) The court 
erred in holding for plaintiff; (2) in holding there was proof, by plaintiff, that 
the Bankers’ Life Association was a fraternal benefit association; (3) in holding 
that plaintiff inherited the shares of his mother and sister who predeceased the mem- 
ber; and (4) in rendering judgment against defendants. The first and fourth of 
these charges will be determined in our consideration of the other two. 

[1] Defendants contend the court erred in holding there was proof of record 
that the Bankers’ Life Association was a fraternal benefit association, and a care- 
ful examination of the record would seem to support this contention. It is alleged 
in the petition that the Bankers’ Life Association was a fraternal benefit associa- 
tion. The answer is a general denial of all allegations of the petition not specifi- 
cally admitted, and there is no specific admission in the answer that said associa- 
tion was a fraternal benefit association. This question is a material issue in the 
case, requiring proof for its establishment. The briefs treat the Banker’s Life 
Association as an Iowa corporation, and the petition alleges that it was author- 
ized to do business in Missouri; but the record is barren of any proof to the effect 
that in fact it was so authorized. It is urged by plaintiff that the recital in the 
certificate of membership that said association is a fraternal benefit association, 
together with the allegation in the petition that it was auhorized to do business 
in Missouri, is sufficient on this point. 

[2] We do not agree with plaintiff. The general denial puts in issue all ma- 
terial facts. Whether or not the issuing company was a fraternal benefit society 
and admitted to transact business in Missouri was a matter susceptible of proof. 
No such proof is shown of record. An allegation in the petition and a recital in 
the certificate will not serve to establish these facts. Gruwell v. Knights, etc., 126 
Mo. App. 496, 104 S. W. 884; Thompson v. Royal Neighbors, 154 Mo. App. 109, 
133 S. W. 146; Kribs v. United Order of Foresters, 171 Mo. App. 87, 153 S. W. 
571; Easter v. Brotherhood, 172 Mo. App. 292, 157 S. W. 992; Schmidt v. Order 
of Foresters, 228 Mo. 675, 129 S. W. 653. 

[3, 4] It is well settled in this state that fraternal benefit associations can per- 
form only such acts as are authorized by their charters and the laws under which 
they are permitted to operate. Where the exercise of a power has been regulated 
by statute, such power must be exercised as directed. The certificate herein names 
the beneficiaries, as above stated, and then provides: 

“In the event of the death of the beneficiary prior to that of the member, or 
in case none is named, the benefit then to be payable to the legal representatives of 
the deceased member.” 


It is urged by defendants that this clause in the certificate is not in conformity 
with section 6403, R. S. 1919, which provides as follows: 


“The payment of death benefits shall be confined to wife, husband, relatives 
by blood to the fourth degree ascending or descending, father-in-law, mother-in- 
law, son-in-law, daughter-in-law, stepfather, stepmother, stepchildren, children by 
legal adoption, or to a person or persons dependent upon the member: Provided, 
that if after the issuance of the original certificate the member shall become de- 
pendent upon an incorporated charitable institution, he shall have the privilege, 
with the consent of the society, to make such institution his beneficiary. Within 
the above restrictions each member shall have the right to designate his benefici- 
ary; and, from time to time, have the same changed in accordance with the laws, 
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rules or regulations of the society, and no beneficiary shall have or obtain any 
vested interest in the said benefit until the same has become due and payable upon 
the death of the said member: Provided, that any society may, by its laws, limit 
the scope of beneficiaries within the above class.” 

In the case of Ordelheide v. Modern Brotherhood, 268 Mo. 346, 187 S. W. 
1194, the court cites with approval the folowing excerpt from State ex rel. v. 
Vandiver, 213 Mo. loc. cit. 198, 111 S. W. 913 (15 Ann. Cas. 283): 

“The character of the relator is an essential fact to be shown in this case, 
because unless it is a fraternal society, as defined by the statute, it has no right 
to do even the limited kind of life insurance that the statute authorizes; but the 
fact that it does entirely fill that definition does not authorize it to go beyond the 
limit prescribed by the statute. If the relator while issuing only such life insurance 
policies as the statute authorizes and holding a license from the Insurance Depart- 
ment shogild be called into court to answer by what authority it is issuing such 
policies it would be sufficient to say: We are a fraternal society, with our lodge 
system, our ritual, our representative form of government and we are not doing 
this for profit. But if it is issuing policies of a character not authorized by the 
statute, then its fraternal character, its lodge system, its ritual, its form of gov- 
ernment, and its no-profit plan, would be no answer or justification of its conduct.” 

See, also, Pope v. Woodmen of the World, 207 Mo. App. 593, 227 S. W. 907, 
for a similar conclusion on this point. 

The trial court seems to have rested its finding and judgment largely upon the 
case of Armstrong v. Modern Brotherhood, 245 Mo. 153, 149 S. W. 459. However, 
in that case it was admitted that defendant was licensed to do business in Missouri 
as a fraternal benefit association; and that under its by-laws and the statutes of 
Iowa in evidence, it could issue benefit certificates payable to legatees and legal 
representatives of its members. 

The record herein fails to show such admissions or proof that the Bankers’ 
Life Association had such authority under the laws of the state of Iowa, nor 
that it was licensed to do business in Missouri. Thus the ruling in the Armstrong 
Case does not apply. The same situation appears in State ex rel. v. Allen, 306 
Mo, 633, 269 S. W. 388, where there was proof that the insuring company was.a 
fraternal benefit society authorized to do business in this state, having a general 
supervising organization, subordinate lodges, ritual system, and meeting the re- 
quirements of our statute in general. Under these decisions we must hold plain- 
tiff’s proof fails to establish the status of the insurer: herein as a fraternal bene- 
ficiary society, authorized to issue certificates payable to the legal. representatives 
of its members, in Missouri. 

[5] In connection with this phase of the case, the question of whether the 
beneficial interest is joint or several arises. In Andrus v. Insurance Co., 168 Mo. 
151, 67 S. W. 582, where the issues presented were almost identical with those now 
before us, the court reached this conclusion: 

“However, the construction placed upon this policy by the defendant immedi- 
ately after the loss, is the proper construction. 

“The beneficial interests were several. The policy provided that if the benefi- 
ciaries died before the assured, the benefits should go to the legal representatives 
of the assured. As the beneficial interests were several, the interest of the mother 
passed at her death to the legal representatives of the assured, while the beneficial 
interest of the son remained in him.” 


[6] Our conclusion is that the beneficial interests herein were several, and 
on the death of the wife and daughter of the insured, their interests passed to the 
legal representatives of the member, while the beneficial interest of plaintiff re- 
mained in him. The phrase “legal representatives” ordinarily means executors or 
administrators where not qualified by context. The clear intent of the words, which 
used in the ordinary sense, means administrators or executors. 


In Wolfe v. Wolfe, 154 Mo. App. 218, 134 S. W. 33, this court held that the 
words “legal representatives,” as used in the ordinary sense, mean “executors and 
administrators” and not “heirs at law,” and that money directed to be paid to 
legal representatives should be paid to the administrator to be distributed accord- 
ing to the laws of the state of decedent's domicile, saving the payment of debts. 

“The phrase ‘legal representatives,’ in its ordinary acceptation, means executors 
and administrators, * * * though it may mean heirs, next of kin, or descendants.” 
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Kelsay v. Eaton, 45 Or. 70, 76, 76 P. 770, 772 (106 Am. St. Rep. 662); 3 Words 
and Phrases, Second Series, p. 72. 

“Under a life policy in which the insurer agreed with the ‘insured, his execu- 
tors, administrators, and assigns,’ to pay the amount of the policy to insured’s 
‘legal representatives,’ the amount is payable to insured’s executors or adminis- 
trators, and not to his next of kin.” N. Y. Life Ins. Co. v. Bank, 121 Mo. App. 
479, 97 S. W. 195. 

See, also, Ordelheide v. Brotherhood, 158 Mo. App. 677, 139 S. W. 269. 

We have carefully considered the able brief of plaintiff and his citations on 
the point in question, but find nothing therein contrary to the above conclusions. 
We are unwilling to reverse the case outright, as plaintiff may be able at a new 
trial to produce testimony covering the points above mentioned. 

Other points are urged by defendants in support of this appeal which may 
not appear in a new trial and need not be discussed at this time. 

The judgment is reversed and the cause remanded. 

Bland, J., concurs. 

Trimble, P. J., absent. 


DAVIS v. HEROINES OF JERICHO et al. (No. 19699.) 
St. Louis Court of Appeals. Missouri. May 3, 1927. 
Rehearing Denied June 21, 1927. 
295 Southwestern Reporter 820. 
INSURANCE—PETITION, SEEKING RECOVERY OF INSURANCE 

PREMIUMS FROM ASSOCIATION AND GRAND MATRON INDI- 

VIDUALLY, HELD DEMURRABLE FOR DEFECT OF PARTIES DE- 

FENDANT. (REV. ST. 1919 § 1226). 

In action against fraternal organization and its grand matron individually to 
recover premiums paid on policy of insurance after plaintiff's alleged wrongful ex- 
pulsion from such organization, petition, failing to allege that individual defendant 
had any money belonging to plaintiff, or that such defendant was guilty of any fraud, 
held demurrable under Rev. St. 1919, § 1226, on ground that it did not state a 
cause of. action because of defect of parties. 

(For other cases, see Insurance, Dec. Dig. §743.) 

Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

“Not to be officially published.” 

Action by Charlotte R. Davis against the Heroines of Jericho, a voluntary 
fraternal organization, and others. Judgment for defendants, and plaintiff appeals. 
Affirmed. 

Charles A. Lich, of St. Louis, for appellant. 

Crittenden E. Clark, of St. Louis, for respondents. 

Nipper, J. Plaintiff brought suit in the circuit court of the city of St. Louis 
to recover premiums paid, plus interest, on a policy of insurance. The suit was 
instituted by the plaintiff filing in court the following petition, which we here set 
out in full, with the exception of the caption: 

“Plaintiff states that the defendant, Grand Court Heroines of Jericho of Mis- 
souri and its jurisdiction, now is and was at all times herein mentioned a voluntary 
fraternal organization organized and existing under and by virtue of the laws of 
the state of Missouri; and that the defendant, Heroines of Jericho, at all times 
herein mentioned is and was a fraternal organization consisting of a supreme body 
known as the Grand Court and also subordinate bodies known as courts; and that 
Zenobia Shoulders is and was at all times hereinafter mentioned grand matron of 
the fraternal organizations herein mentioned and named as defendants. 

“Plaintiff states that in June, 1906, she made application to the defendant frater- 
nal organizations for membership, and that she was duly initiated and accepted as 
a member, and that she has paid her dues regularly since the time of her affiliation 
with said organizations up until the time she was suspended and expelled from 
said organization in November, 1924. 

“Plaintiff states that, in addition to the regular dues there was collected by 
said organizations and paid into the treasury thereof by plaintiff up until 1909 a 
dollar per year in payment of sick benefits and insurance, and that thereafter for a 
number of years the premiums were increased to $2.40 per annum, and that for the 
last several years to $4 per annum. 
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“Plaintiff states that, since she has been affiliated with, and been a member of, 
the defendant organizations, she has paid premiums for funeral and sick benefits and 
insurance totaling $52.45. 

“Plaintiff states that in November of 1924 she was by the defendants herein 
named, without just cause, reason, or excuse, suspended from membership and 
benefit in the defendant organizations, and that accordingly her right to participate 
in insurance, sick, and funeral benefits is and has been by the defendants annulled 
and suspended. 

“And plaintiff further states that the premiums paid by her with interest have 
not been tendered to her. 

“Plaintiff states that she has performed all of the terms and conditions of the 
constitution, by-laws, and other competent regulations of the defendant organiza- 
tions, and has paid all her dues and premiums, and that the defendants have 
breached their contract with her by wrongfully suspending and expelling her from 
said organization and from the insurance benefits hereinabove referred to. 

“Wherefore plaintiff prays judgment against the defendant in the sum of $52.25, 
together with interest thereon amounting to $27, or a total of $79.45, together with 
the costs of this suit.” 

The defendants filed a demurrer to this petition on the ground that the same 
did not state a cause of action, because there was a defect of parties defendant. 
The court sustained the demurrer. Plaintiff declined to plead further, and appealed 
from the lower court’s action in sustaining the demurrer. 

The sole ground for reversal presented on this appeal is whether or not the 
trial court’s action was correct. The respondents have filed no brief, in this court, 
and the brief filed by appellant affords us little information. 

It will be noted from the petition above set out that plaintiff sued to recover 
the amount she paid into these fraternal organizations for insurance benefits. She 
seeks to recover this amount because of a wrongful suspension or discharge from 
the organization mentioned in the petition. She does not seek to recover damages 
for a wrongful discharge, nor does she allege any fraudulent action on the part of 
any of the defendants. There is nothing on the face of the petition, considering 
all allegations as true, that would give plaintiff any right to recover against defend- 
ant Shoulders in this action. There is no allegation that she has any of the money 
belonging to plaintiff, which she seeks to recover, and under the circumstarices, 
the demurrer to the petition, on the ground that there was a defect of parties, 
seems to have been well taken. The defendants properly raised the question, and 
the court’s action we think was correct. Section 1226, R. S. 1919. 

The judgment is accordingly affirmed. 

Daues, P. J., and Becker, J., concur. 


CRAIG et al. v. METROPOLITAN LIFE INS. ves (No. 19717.) 
St. Louis Court of Appeals. Missouri. June 7, 1927. 
Rehearing Denied June 21, 1927. 

296 Southwestern Reporter 209. 


1. INSURANCE—MOTHER OF INSURED HELD TO HAVE NO RIGHT OF 
ACTION, UNDER FACILITY CLAUSE AUTHORIZING PAYMENT TO 
RELATIVE OR PERSON APPARENTLY ENTITLED TO BENEFITS. 
Mother of deceased held to have no right of action upon an insurance policy 

payable to executor or administrator, under facility payment clause authorizing the 

company to make payment to any relative or any person appearing to be equitably 
entitled to the benefits. 
(For other cases, see Insurance, Dec. Dig. § 583[2].) 


3. INSURANCE—IN ACTION ON INSURANCE POLICY CONTAINING 
FACILITY PAYMENT CLAUSE, ENTERNG JUDGMENT FOR MOTH- 
ER OF DECEASED HELD ERRONEOUS, SINCE ADMINISTRATOR 
HAD SOLE RIGHT OF ACTION. 

In action on an insurance policy containing a facility payment clause author- 
izing the company to pay benefits to any relative or any person appearing to be 
equitably entitled to them, entering judgment for the mother of the deceased held 
erroneous, since the policy merely gives the insurer an option to substitute payment, 
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but gives no one but the administrator or executor a cause of action against the 
company. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


4. INSURANCE—WHERE INSURANCE COMPANY’S ANSWER DENIED 
PLAINTIFF WAS DECEASED’S ADMINISTRATOR AND PLAINTIFF 
FAILED TO PROVE THAT FACT, OVERRULING DEFENDANT’S 

. DEMURRER TO EVIDENCE HELD ERROR. 

In an action on a life insurance policy, where the insurance company’s answer 
denied that one of the plaintiffs was the administrator of the deceased and there 
was neither allegation nor proof that he was duly appointed administrator, over- 
ruling defendant’s demurrer at the close of the case held error. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


5. INSURANCE—DEFENSE OF MISREPRESENTATION HELD AVAIL- 
ABLE ON FLAT RATE INSURANCE POLICY, NOTWITHSTANDING 
APPLICATION WAS NOT ATTACHED (REV. ST. 1919, § 6184). 
Defense of misrepresentation in application for insurance held available in action 

on flat rate insurance policy, notwithstanding that the application was not attached 

to the policy; Rev. St. 1919, § 6184, requiring attachment of application to the 
policy, being inapplicable only to stipulated premium plan. 
(For other cases, see Insurance, Dec. Dig. §655[2].) 


6. INSURANCE—MERELY TENDERING IN ANSWER PREMIUMS PAID 
WHEN ALLEGING MISREPRESENTATION HELD NOT TO SATISFY 
STATUTE REQUIRING DEPOSIT OF PREMIUMS IN COURT BE- 
FORE MISREPRESENTATION DEFENSE WILL BE AVAILABLE 
(REV. ST. 1919, § 6145). 

Rev. St. 1919, § 6145, providing that in suits brought upon life policies no de- 
fense for misrepresentation shall be available unless defendant deposits premiums 
received in court, held not satisfied by tendering the premiums in the answer, 

(For other cases, see Insurance, Dec. Dig. § 615.) 


Appeal from Circuit Court, Montgomery County; Ransom A. Breuer, Judge. 

Action by Catherine Craig against the Metropolitan Life Insurance Company, 
wherein Keeling B. Wells, administrator of the estate of Robert Paul, deceased, 
was made a party plaintiff. Judgment for plaintiffs, and defendant appeals. Re- 
versed and remanded. 

Hunter & Chamier, of Moberly, for appellant. 

Claude R. Ball, of Montgomery City, for respondents. 

Becker, J. This is an action on an industrial insurance policy for $260 and 
was instituted by Catherine Craig, mother of the insured, Robert Paul. 

The case was tried by the court without the intervention of a jury. Before 
the submission of the case, but after the court had overruled the defendant’s de- 
murrer offered at the close of all the evidence, during the argument of counsel, 
the court indicated that plaintiff, Catherine Craig, was not entitled to maintain the 
suit, whereupon counsel for plaintiff asked the court to take a recess to afford 
plaintiff time to have an administrator of the estate of the deceased insured, Robert 
Paul, appointed. A recess was taken, and thereafter, over the objection of defend- 
ant, Keeling B. Wells was permitted to be made a party plaintiff, as administrator 
of the estate of Robert Paul, deceased, and to adopt the petition which had there- 
tofore been filed by Catherine Craig. The defendant, upon the overruling of his 
objection to said Wells, administrator, being made a party plaintiff, filed an answer 
in which it denied that the said Wells was the administrator of the estate of 
Robert Paul, deceased, and denied that Wells had any legal capacity to sue. The 
cause was then resubmitted to the court on the evidence theretofore adduced, to- 
gether with additional evidence offered by plaintiff directed to the question of attor- 
ney’s fees. 


Judgment resulted in favor of both plaintiffs and against the defendant for 
the full face of the policy, $260, together with $75 attorney’s fees. 

The record discloses that the policy in question herein sued upon is an ordinary 
or: old line life insurance policy issued by the defendant company, which doesa 
life insurance business, upon the level rate plan. The policy is what is gérerafly 
termed an ‘industrial policy containing the so-called facility of payment clause, by 
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the terms of which the amount stipulated in the policy, in the event of the death 
of the insured, is payable to the executor or administrator of the insured, the com- 
pany, however, reserving the right to make the payment or grant any non forfeiture 
privilege provided in the policy to the insured, husband or wife, or any relative 
by blood or connection by marriage of the insured, or to any other person appear- 
ing to said company to be equitably entitled to the same by reason of having in- 
curred expense on behalf of the insured, or for his burial; and the production of a 
receipt signed by either of said persons, or of other proof of such payment of or 
grant of such privilege to either of them shall be conclusive evidence that all claims 
under this policy have been satisfied. 

{1] The court has repeatedly held that, where, under the terms of a policy 
of insurance, it is payable to the executor or administrator of the insured and con- 
tains a facility of payment clause, the proceeds of the policy are payable to the 
executor or administrator of the insured unless settlement shall have been made 
as provided for in the facility payment clause, and that no cause of action is vested 
in any one other than the duly qualified executor or administrator of the insured, 
and that such facility clause does not vest a right of action in any person who 
comes within the terms of such clause, but that the contract merely gives to the 
insurer an option to substitute payment under its terms for the payment otherwise 
due the executor or administrator of the deceased. Manning v. Insurance Co., 202 
Mo. App. 124, 213 S. W. 897; Walton v. Ins. Co. 207 Mo. App. 296, 232 S. W. '259; 
Burns v. Ins. Co. (Mo. App.) 253 S. W. 81. 

Defendant urges it as error on the part of the trial court in overruling its ob- 
jection to making Keeling B. Wells, alleged administrator of the estate of Robert 
Paul, a party plaintiff. 

[2] We rule this point without merit in light of the liberal provisions of 
section 1274, Rev. Stat. of Mo. 1919, with respect to amendments. It has often 
been ruled that, while it is difficult to lay down a hard and fast rule with respect 
to what amendments should be allowed under the provisions of this statute, con- 
cededly the rule favors the allowing of amendments and it is the exception to refuse 
them. Montague v. Railroad Co., 289 Mo. 288, 233 S. W. 189, and cases therein 
cited. This statute has in the later cases been most liberally construed in those 
cases where the amendment is by bringing in or substituting the proper party 
plaintiff, and where, if not allowed, plaintiff’s cause of action would be barred. 
These later cases have uniformly held that the substituting of a party having the 
legal right to sue, instead of one improperly named as plaintiff, is permissible 
and does not change the cause of action. Cytron v. Transit Co., 205 Mo. 692, 104. 
S. W. 109; Lilly v. Tobbein, 103 Mo. 477, 15 S. W. 618, 23 Am. St. Rep. 887; Tur- 
ner v. Noble, 211 Mo. App. 656, 249 S. W. 103; Baker Mfg. Co. v. Okl. Hide Co. 
(Mo. App.) 242 S. W. 134; Glover & Son Comm. Co. v. Milling Co., 136 Mo. 
App. 365, 116 S. W. 1112; Hackett v. Van Frank, 119 Mo. App. 648, 96 S. W. 
247; Pickel Stone Co. v. McClintin, 177 Mo. App. 494, 160 S. W. 833. 

[3, 4] Since the cause of action on the policy before us is vested alone in the 
duly qualified executor or administrator of the insured, it is at once apparent that 
the trial court, in any event, erred in entering judgment for plaintiff Catherine 
Craig, mother of the insured, as she was suing in her individual capacity under 
the theory that she was entitled to payment under the terms of the facility of 
payment clause in the policy. Furthermore, though the record discloses that de- 
fendant’s answer specifically denied that Keeling B. Wells was the administrator 
of the estate of Robert Paul, deceased, and denied his legal capacity to sue, yet 
neither in the petition adopted by Wells is there any allegation, nor anywhere in 
the record is there any evidence, to support a finding that Wells is the duly ap- 
pointed administrator of said estate. In this sttuation defendant’s demurrer offered 
at the close of the case should have been sustained. 


{5] In light of the fact that the case may be retried, we note that the court 
erred in holding that, under section 6184, Rev. Stat. of Mo. 1919, the alleged de- 
fense of misrepresentation made by the insured in his application was not avail- 
able to the defendant, because the application for the insurance was not attached 
to the policy of insurance itself. The policy in suit being issued upon a level. or 
flat rate premium, or, in other words, being an old line policy and not a policy 
issued upon the stipulated premium plan, said section has no application. See Mat- 
tero v. Ins. Co., 202 Mo. App. 293, 215 S. W. 750. 
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[6] As the defendant’s answer alleges misrepresentation, we advert to the fact 
that section 6145, Rev. Stat. of Mo. 1919, provides that in suits brought upon life 
policies no defense based upon misrepresentation in obtaining or securing the same 
shall be valid unless the defendant, either at or before -the trial, deposits in court, 
for the benefit of plaintiff, the premiums received on such policy. The record 
discloses that the defendant did not make such deposit of the premiums, but merely, 
in its answer, “tenders herewith the sum of $4, the amount of the premiums paid 
on said policy of insurance from the date of its issuance to the date of the death 
of the insured, as provided for by the statutes of the state of Missouri.” 

The statute is mandatory, and a tender set out in defendant’s answer is not 
sufficient. For a defendant to avail itself of a defense of misrepresentation, it must 
at or before the trial actually deposit in court, for the benefit of plaintiff, the prem- 
iums received on such policy. Mannion v. Ins. Co. (Mo. App.) 273 S. W. 201. 


For the error noted above, the judgment should be reversed and the cause 
remanded. It is so ordered. 


Daues, P. J., and Nipper, J., concur. 


In re LEININGER. 
LEININGER v. NORTH AMERICAN NAT. LIFE INS. CO. (No. 25866.) 
Supreme Court of Nebraska. July 16, 1927. 
215 Northwestern Reporter 167. 
(Syllabus by the Court.) 

1. INSURANCE—STATUTE AUTHORIZING AMENDING ARTICLES OF 
INCORPORATION TO CHANGE LIFE INSURANCE BUSINESS FROM 
ASSESSMENT TO STOCK BASIS HELD NOT TO DEPRIVE OF 
PROPERTY WITHOUT DUE PROCESS OF LAW (CONST. U. S. 
AMEND. 14; CONST. NEB. ART. 1, § 3, ART. 12, § 1; COMP. ST. 
1922, § 7828). 

Legislative authority, conferred by section 7828, Comp. St. 1922, to amend art- 
icles of incorporation so as to change the plan of business done by a life insurance 
company from the mutual or assessment plan to a stock basis, does not work a 
violation of the provisions of the Fourteenth Amendment of the Constitution of 
the United States, nor of section 3, art. 1, of the Constitution of Nebraska, that no 
person shall be deprived of property without due process of law, where the right 
to make such an amendment was expressly reserved in the articles of: incorpora- 
tion, and such statute also provides: “Such change shall in no way prejudice or 
impair any pending action or right previously acquired, or annul or change any 
existing contract of such company.” 

(For other cases, see Insurance, Dec. Dig. §4). 


2. INSURANCE—CHANGING LIFE INSURANCE COMPANY FROM 
ASSESSMENT TO STOCK BASIS HELD NOT TO REQUIRE CON- 
SENT OF ALL MEMBERS, IN VIEW OF ARTICLES OF INCORPORA- 
TION (COMP. ST. 1922, §§ 7819, 7828). 


The transformation of a life insurance company organized and doing business 
on a mutual or assessment plan to a stock basis under the provisions of section 
7828, Comp. St. 1922, held not to be such a fundamental departure from the busi- 
ness for which the company was organized as to prevent the change being made 
without the consent of all of the members, where by the articles of incorporation 
the right to make just such an amendment was expressly reserved. 

(For other cases, see Insurance, Dec. Dig. § 53.) 


3. CONSTITUTIONAL LAW—DUE PROCESS DOES NOT CONTROL 
STATE’S DETERMINATION OF PROCESS OR SERVICE, IF PRO- 
CEDURE AFFORDS REASONABLE NOTICE AND FAIR OPPOR- 
TUNITY FOR HEARING; NOTICE BY MAIL ON VOTERS OF PRO- 
POSED CHANGE OF PLAN OF LIFE INSURANCE COMPANY’S 
BUSINESS HELD TO COMPLY WITH DUE PROCESS (CONST. U. 
S. AMEND. 14; CONST. NEB. ART. 1, § 3; COMP. ST. 1922, -§ 7828). 
-“Due process of law” within the meaning of the Fourteenth Amendment of 

the Constitution of the United States, and section 3, art. 1 of the Constitution of 

Nebraska, is not intended to control the power of the state to determine by what 

process or on what manner of service rights may be asserted or determined, pro- 
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vided such procedure will afford reasonable notice and a fair opportunity to be 
heard before the courts at some stage of the proceedings prior to final determina- 
tion; and held, that the service of notice of the time and place of meeting and of 
the proposition to be submitted, provided by said section 7828, Comp. St. 1922, to 
be sent to each person entitled to vote, through the mail directed to his last known 
address, was a reasonable and practicable one and suited to the nature of the pro- 
ceedings. 
(For other cases, see Constitutional Law, Dec. Dig. § 309[1,2]). 


4. INSURANCE—FOUR-YEAR DELAY IN ATTACKING CHANGE FROM 
ASSESSMENT PLAN OF LIFE INSURANCE COMPANY TO STOCK 
BASIS HELD UNDER CIRCUMSTANCES TO ESTOP POLICYHOLD- 
ER (COMP. ST. 1922, §§ 7828, 7895). 

Applicant, a policyholder in a life insurance company, instituted this action to 
set aside and annual proceedings theretofore had transforming such insurance com- 
pany, which was organized and doing business on the mutual plan, to a stock 
basis. It appears that the instant case was not instituted for about four years after 
the transformation proceedings had been entirely completed. Applicant received 
the notice of the time and place of meeting for voting on the proposed change 
and copy of plan of transformation which included statement of assets and pro- 
posed distribution thereof. He accepted and retained his portion of the surplus 
to which he became entitled on such transformation and knew that the remainder 
of the surplus was being distributed to other participating members of the mutual 
company; that the company had commenced and was operating as a stock com- 
pany; that stock therein was being sold and a surplus created. He failed, with- 
out excuse, to exercise the right of appeal from order of department of trade 
and commerce permitting the change, paid premiums to and dealt with the com- 
pany as a stock company, and apparently acquiesced in the transformation until 
about the time of the commencement of these proceedings without objection or 
protest. In the meantime the company entered into business in new states, writing 
new risks as a stock company to the extent of several million dollars, collected a 
large amount of premium from parties who dealt with the company as a stock 
company, and paid losses accruing. Held, applicant is estopped by laches from 
maintaining this action. 

(For other cases, see Insurance, Dec. Dig. § 53). 

(Additional Syllabus by Editorial Staff.) 

5. INSURANCE—MAKING PRICE OF STOCK $125 PER SHARE, AL- 
THOUGH IRREGULAR, HELD NOT TO INVALIDATE CHANGE OF 
LIFE INSURANCE COMPANY FROM ASSESSMENT TO STOCK 
BASIS (COMP. ST. 1922, §§ 7822, 7828). 

In changing life insurance company from mutual or assessment basis to stock 
basis, fixing selling price of stock at $125 per share, was mere irregularity, and 
did not invalidate such action, under circumstances, regardless of Comp. St. 1922, 
€ 7828, providing that members may subscribe for stock at par, in view of section 
7822 providing that such stock company should have surplus equal to one-fourth 
of capital stock. 

(For other cases, see Insurance, Dec. Dig. § 53). 


6. INSURANCE—FAILURE TO ORDER DISTRIBUTION OF FUTURE 
AND EXISTING SURPLUS HELD NOT TO INVALIDATE CHANG- 
ING LIFE INSURANCE COMPANY FROM ASSESSMENT TO STOCK 
BASIS (COMP. ST. 1922, § 7828, SUBDS. 1-4). 

Change of life insurance company from mutual or assessment basis to stock 
basis was not invalidated by failure of department of trade and commerce to make 
order for distribution of existing and future surplus of company, in view of 
Comp. St. 1922, § 7828, subd. 4, regardless of requirements under subdivisions 1, 
2, and 3. 

(For other cases, see Insurance, Dec. Dig. § 53). 

Appeal from District Court, Lancaster County; Shepherd, Judge. 

Application by John P. Leininger to the Department of Trade and Commerce 
to have a transformation of the North American National Life Insurance Com- 
pany from a mutual to a stock company annulled. From an adverse ruling, the 
applicant appealed to the district court, in which the North American National 
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Life Insurance Company intervened. From an adverse judgment, the intervener 
appeals. Reversed, and proceeding dismissed. 

Jackson B. Chase, Frank S. Howell, and Gaines, Van Orsdel & Gaines, all 
of Omaha, amici curiz, for appellant. 

J. M. Priest, of Lincoln, for appellee. 

Heard before Rose, Day, Good, and Thompson, JJ., and Eldred and L. S. 
Hastings, District Judges. 

Etprep, District Judge. In 1922, proceedings were had for the transforma- 
tion of the appellant, a mutual life insurance company, to a stock company, under 
the provisions of section 7828, Comp. St. 1922. The publication of the amended 
articles of incorporation was completed June 3, 1922, at which time, under the 
statute, the transformation became effective. On July 12, 1926, the appellee, Lein- 
inger, filed an application with the department of trade and commerce, seeking 
to have such transformation declared void and annulled. On an ex parte hearing 
the application was denied by the department of trade and commerce, and the 
applicant, Leininger, appealed to the district court. On July 20, 1926, the North 
American National Life Insurance Company, hereinafter called the company, inter- 
vened and was permitted to answer, and from an adverse judgment entered De- 
cember 13, 1926, by the district court, the company filed this appeal. 

The company was organized in 1906, as a mutual life insurance company, 
authorized to do a life insurance business on the stipulation premium plan, “but its 
members reserve the right to accept any provision of law now in force, or which 
may hereafter be enacted for changing from the stipulation premium plan to the 
mutual legal reserve, or joint stock plan.” While some amendments were made 
to the articles of incorporation, the provision quoted was at all times a part there- 
of, up to and including the time of its transformation involved herein. 

On July 23, 1907, the company issued to the appellee a policy for $4,000, known 
as a special profit sharing, limited payment, life increasing policy. 

The pleadings filed in the district court are of such length that space will 
not permit the setting out of the issues in detail; but, briefly stated, the proposi- 
tions urged by appellee for setting that aside and annulling the transformation are 
that the proceedings for the transformation of the company from a mutual com- 
pany to a stock company were not had in substantial compliance with law, but 
were conducted in an irregular and unauthorized manner, in the particulars herein- 
after referred to, and were fraudulent; and that section 7828, Comp. St. 1922, under 
which said transformation was attempted, is unconstitutional. 

The appellant not only controverts the foregoing propositions, but contends 
that the applicant has no capacity or standing to maintain this proceeding; and, 
further, that he is estopped at this time to assert either that the transformation 
proceedings were void or that said law is unconstitutional. 

Except as to the allegations of intentional fraud, the trial court found gen- 
erally for the applicant (appellee) on his application; that the law under which 
the transformation was sought to be effected was unconstitutional; that the trans- 
formation proceedings were irregular and constructively fraudulent, and it was 
decreed that the proceedings be set aside as to the applicant and those similarly 
situated, so that they may, upon maturity of their policies, or before, if their 
rights: become endangered, demand and receive of the company all that they would 
be entitled to had the transformation not been had. 

[1] The statute provides that an appeal from the department of trade and 
commerce should be heard as in equity. Section 7895, Comp. St. 1922. 

It is contended that section 7828, Comp. St. 1922, violates the constitutional 
rights of the appellee as guaranteed by the Fourteenth Amendment of the Con- 
stutution of the United States, and section 3, art. 1, of the Constitution of Nebraska, 
that no person shall be deprived of property without due process of law. 

By the provisions of section 1, art. 12, of our present Constitution, and section 
1, art. 11b, Constitution of Nebraska, 1875, in force at the time said section 7828 
was enacted, it is provided that all general laws relating’ to corporations may be 
altered from time to time, or repealed. While the transformation statute was 
not enacted until after the appellee’s policy was written, appellee was bound to 
know that the Legislature was authorized by the Constitution to amend or alter 
the law under which the company was organized; and the articles of incorporation 
of the company reserve the right to make just such a change as was made. 
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In Polk v. Mutual Reserve Fund Life Ass’n, 207 U. S. 310, 28 S. Ct. 65, 52 
L. Ed. 222, which involved the constitutionality of a New York statute relating 
to the reorganization of insurance companies as against the charge that it violated 
the provisions of the Federal Constitution against the impairment of an obligation 
of a contract, and also the due process of law provision, it was held that such 
constitutional provisions were not violated by the law under consideration in that 
case, in which the insurance company had incorporated in 1883, under a law then 
in force, and subsequently complainant became a member. As organized, the 
company was to do business on a co-operative plan. In 1892 a new law was en- 
acted, under which the charter was amended and the company reorganized as a 
— level premium company. The reorganization proceedings in that case pro- 
vided : 

“This reincorporation, while insuring the stability of the company, makes no 
change in your policy.” 

The transformation proceedings in the instant case provide that they shall 
in no way annul or change any existing contract of the company; while the statute 
provides such change shall in no way prejudice or impair any pending action or 
right previously acquired, or annul or change any existing contract of the com- 
pany. Section 7828, Comp. St. 1922. 

The Constitution of New York providing that laws affecting corporations may 
be altered from time to time is identical, in substance, with the provisions of our 
Constitution above cited. Neither in the Polk Case, nor in the instant case, was 
there any legislative authority for the transformation at the time of the issuance 
of the insurance contract. In the opinion in that case it is stated: 

“It is immaterial whether the power to alter the charter is reserved in the 
original act of incorporation, or in the articles of association under a general law, 
or in a Constitution in force when the incorporation under a ‘general law is made, 
as in the case at bar.” 


As controlling on the question at issue in that case, the court, in the opinion, 
referred to the case of Wright v. Minnesota Mut. Life Ins. Co. 193 U. S} 657, 
24 S. Ct. 549, 48 L. Ed. 832, which dealt with an act of the Legislature of Minne- 
sota, and the amendment of the articles of incorporation of a mutual insurance 
association to an “old line” flat premium plan; the act was adopted and amend- 
ment made after the complainants became members of the association, and it is 
there stated: 


“Where the right of amendment is reserved in the statute or articles of associa- 
tion, it is because the right to make changes which the business may require is 
recognized, and the exercise of the privilege may be vested in the controlling body 
of the corporation. In such cases, where there is an exercise of the power in 
good faith, which does not change the essential character of the business, but 
authorizes its extension upon a modified plan, both reason and authority support 
the corporation in the exercise of the right.” 


The constitutional power of the Legislature to amend or repeal the law under 
which the company was operating was a condition, subject to which not only the 
company accepted its corporate existence, but also subject to which the appellee 
accepted his insurance contract. The insured must have contemplated the possi- 
bility of an amendment or repeal of any law affecting his rights. Illinais Life 
Ins. Co. v. Tully (C. C. A.) 174 F. 355; Chicago Life Ins. Co. v. Needles, 113 U. 
S. 574, 5 S. Ct. 681, 28 L. Ed. 1084; Iversen v. Minnesota Mut. Life Ins. Co. (C. C.) 
137 F. 268; Looker v. Maynard, 179-U. S. 46, 21 S. Ct. 21, 45 L. Ed. 79. 


[2] The constitutionality of the law is further challenged because it permits 
the non-participating members to have equal rights with the participating members 
to purchase stock in the company as transformed. The plan adopted does so pro- 
vide, in substance. Section 7828, Comp. St. 1922, says: 

“Each member shall have the full right to subscribe,” 

—but does not define who are members. We must look to some other source for 
a definition of that term. It appears to be clearly defined by the law in force at 
the time the company was organized, which provides: 

“Every person whose life is insured by any such company shall be a member 
thereof as ‘long as his policy is in force.” Comp. St. 1905, § 4089. 

Section 7819, Comp. St. 1922, provides: ; 
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“The articles of a mutual company * * * shall provide that every person * * * 
insured shall be a member thereof and have one vote.” 

The articles of incorporation prior to the transformation appear to treat the 
terms policyholders and members as synonymous. Section 1, art. 6, of such articles, 
provides for the annual and special meetings of “policyholders” without indicating 
any particular kind of policy, and section 2 of said article ‘6, which has reference 
to such annual and special meetings, provides that “each member present whose 
policy is in force shall be entitled to cast one vote.” 

In harmony with the provisions of the statute and articles of incorporation, 
it is evident that all policyholders, whether participating or nonparticipating, were 
treated as members by the company, and as such entitled to share in its manage- 
ment; and they were so treated in the comprehensive plan. If both the participat- 
ing and nonparticipating policyholders were entitled to participate in the election 
held to adopt or reject the proposed plan of transformation, then the action of the 
majority of those then present in approving the plan did not violate any of the 
constitutional rights of the appellee, nor did the fact that the law in question may 
not have specifically defined the term “member,” it having been sufficiently defined 
in other portions of such insurance law, make it inimical to the Constitution. 

The exact standing of participating and nonparticipating policyholders, as be- 
tween themselves, we do not find to be a question at issue herein; they by their 
actions placed a construction upon the law as to the rights of both classes of 
policyholders to vote as well as participate in the purchase of stock, and acted 
thereon. If any individual member felt aggrieved at the time of the action taken, 
he should have promptly sought judicial determination of his rights. 


The validity of section 7828, Comp. St. 1922, is further challanged for the 
reason that the only provision for notice to stockholders is by sending notice of 
time and place of meeting, with proposition to be submitted, “through the mail, 
directed to the last known address;” it being contended that a change from a 
mutual to a stock company was such a fundamental change as to affect a radical 
departure from the original purpose for which the company was organized. It 
will be borne in mind that the change made is the identical change or amendment 
which they reserve the right to make in the articles of incorporation. In Lord v. 
Equitable Life Assurance Society, 194 N. W. 212, 87 N. E. 443, 22 L. R. A. (N. S.) 
420, it was held that a change from a stock company to a mutual company was not 
such'a fundamental change in the business of the organization as to prevent such 
change being made without the consent of all of the members, the Court said: 


“Thus the charter carried in its soil the seeds of mutualization, planted by 
the founders of the company in readiness to sprout at the will of three-fourths of 
the directors, regardless of the wishes of the stockholders, as such. They took 
their stock subject to the right thus reserved to the directors, and were bound to 
abide by the result, for the reservation in a certificate of incorporation of the 
right to amend the charter in any manner permitted by law is as binding on the 
stockholders as any other part of the certificate. * * * Even if the result would 
place the policyholders in control of the affairs of the company, the stockholders 
took their stock subject to that contingency, and cannot now lawfully complain of 
what they or their predecessors consented to when they invested in the capital 
stock. * * * The principle established by the authorities seems to be that the Legis- 
lature under its reserved power may amend any charter in any respect that is not 
fundamental when the object of the corporation.and property acquired by it are 
considered. Granting that it may not convert a corporation into something entirely 
foreign to the object for which it was created, such as turning an, insurance com- 
pany into a railroad company for instance, still it can regulate investments, methods 
of administration and details of procedure in the interest of the public and of all 
concerned. The public is interested in the proper management of a company with 
such enormous assets as the defendant possesses, because, if for no other reason, 
those assets were mainly derived from the public. The statute before us author- 
ized no change in principle, for the old charter permitted mutualization, but it 
simply allowed an object contemplated by the charter to be affected by a method 
varying in unessential details from that provided by the charter itself. Mutualiza- 
tion in any form would necessarily affect to some extent the power of the stock- 
holders to elect directors.” Picard v. Hughey, 58 Ohio St. 577, 51 N. E. 133. 

[3] “Due process of law,” within the meaning of tha constitutional provisions, 
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is not intended to control the power of the state to determine by what process or 
on what manner of service rights may be asserted or determined, provided such 
procedure will afford reasonable notice and a fair opportunity to be heard before 
the courts, at some stage of the proceedings, prior to final determination. Hacker 
v. Howe, 72 Neb. 385, 101 N. W. 255; Chicago, B. & Q. R. Co. v. State, 47 Neb. 
549, 66 N. W. 624, 41 L. R. A. 481, 53 Am. St. Rep. 557; Pearson v. Yewdall, 95 
U. S. 294, 24 L. Ed. 436; Ballard v. Hunter, 204 U. S. 241, 27 S. Ct. 261, 51 L. Ed. 
461; Campbell v. State, 171 Ind. 702, 87 N. E. 212. 

Personal service is not necessary to constitute due process of law. The Legis- 
lature may prescribe “a kind of notice by which it is reasonably probable that 
the party proceeded against will be apprised of what is going on against him.” 
Hurley v. Olcott, 198 N. Y. 132, 91 N. E. 270, 28 L. R: A. (N. S.) 238 

_ “If we hold, as we must, in order to sustain this legislation, that the Consti- 
tution does not positively require personal notice in order to constitute a legal 
proceeding due process of law, it then belongs to the Legislature to determine in 
the particular instance whether the case calls for this kind of exceptional legis- 
lation and what manner of constructive notice shall be sufficient to reasonably ap- 
= the , party proceeded against of the legal steps which are taken against 

im. 


“A law must be framed and judged of in consideration of the practical affairs 
of man. The law cannot give personal notice of its provisions or proceedings to 
every one.” American Land Co. v. Zeiss, 219 U. S. 47, 31 S. Ct. 200, 55 L. Ed. 
82. See, also, Ballard v. Hunter, 204 U. S. 241, 27 S. Ct. 261, 51 L. Ed. 461, and 
Falender v. Atkins, 186 Ind. 455, 114 N. E. 965. 

A letter, “properly addressed and mailed, is presumed, as a matter of evi- 
dence, to have reached the addressee in the usual course of the mails, common 
experience indicating the regularity and certainty with which mail is carried and 
delivered in the exercise of governmental functions.” Heyen v. State, 114 Neb. 
783, 210 N. W. 165. 

[4] At the time of the transformation there were about 5,427 members. Per- 
sonal service of notice, which appellee contends should have been made upon every 
stockholder, would probably not have been possible; at least it would have been 
impracticable, and the expense of such service would probably have been prohibi- 
tive; that number of members must necessarily have been scattered through many 
jurisdictions. The mode of service provided by the statute and followed in this 
case was a practical one, and was suited to the nature of the proceeding; and 
it was effective, at least so far as the appellee was concerned. There was no ex- 
ception here to the general rule that a letter properly addressed and mailed or 
transmitted is presumed to have reached the addressee, as appellee testifies that 
he received the notice and read it carefully. Had he not been satisfied with the 
proceedings had before the board of trade and commerce, redress could then have 
been had by appeal to the courts under section 7895, Comp. St. 1922. We con- 
clude that the notice provided by the transformation law and given by the com- 
pany was sufficient. 

The case of Huber v. Martin, 127 Wis. 412, 105 N. W. 1031, 1135, 3. L. R. A. 
(N. S.) 653, 115 Am. St. Rep. 1023, 7 Ann. Cas. 400, which is the principal case 
cited by appellee, and one on which he appears chiefly to rely, covers more nearly 
the questions involved in the instant case than the other cases cited in his brief; 
but, both the laws under consideration and the facts. involved in that case differ 
in so many particulars from the case at bar as to make it readily ; distinguishable. 
We have carefully examined, but do not take the space to review here, all of the 
authorities cited by counsel for appellee; and while a number of these bear: some- 
what upon the questions under consideration, yet, when the facts involved in the 
different cases are weighed in the light of the different statutory provisions, we 
conclude they do not stand in the way of the conclusions here announced. 

It is contended that there were irregularities and defects in the comprehensive 
plan adopted and in the proceedings followed, and. that the distribution of assets 
provided for in the plan was unfair, for which the transformation should be an- 
nulled. If the plan adopted contained provisions which appeared unfair, that was 
a defect in the plan itself, subject to correction by the department of trade and 
commerce, and the. law in question may not be declared void on account of an 
inequitable plan being adopted under it. With reference to some of the irregulari- 
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ties, had the questions been raised at the time, either before the department, or by 
an appeal from the department to the courts, amendments might have been re- 
quired and the defects remedied, or the proceedings defeated. 

It is evident that, in making up the schedule of assets included in the com- 
prehensive plan, the company omitted therefrom certain items which appeared in 
the annual report of December 31, 1921, as rejected assets, consisting of agents’ 
bebit balances, $33,036.76; furniture and fixtures, $12,378.57; supplies $4,500; re- 
jected notes, $4,243.94; automobile account, $2,226.32. The assets shown in the 
comprehensive plan were itemized and disclosed no items of the character omitted. 
The plan recites that the statement of assets included were the assets of the com- 
pany at the close of business on December 31, 1921. The report'of that date was 
a matter of record. The report discloses these same items as “assets not admitted” 
and they were there deducted from the gross assets. The notice which the appellee 
admits he received contained a copy of the statements of assets embodied in the 
comprehensive plan; he could then have protected himself if he had thought there 
were other items of value omitted. The evidence discloses that the items omitted 
were all nonadmitted assets and practically valueless; the agents’ debit balances 
were never collected; the supplies were supplies for the mutual company, and of 
no value for distribution or use by the stock company; and the furniture and fix- 
tures were needed for use in order to continue business. While the items omitted 
might better have been included in the schedule, yet there appears no attempt to 
conceal the fact that they were omitted. The department of trade and commerce 
had knowledge of the omitted items by the report of December 31, 1921. If there 
was an error in the excluding of these items from the schedule of assets in the 
comprehensive plan, both the company and the department were mistaken. A mis- 
take or omission of this character in the transformation proceedings ought not to 
be construed as constructive fraud, nor be permitted to yitiate the completed trans- 
‘formation of the company. 

[5] The reason for placing the selling price of the capital stock at $125 a 
share, which is also complained of, was explained in both the comprehensive plan 
and the notice. By said section 7278, it is provided that members may subscribe 
for stock at par; but it is also provided by section 7822, Comp.. St. 1922, that such 
stock company should have a surplus equal to one-fourth of its capital stock. The 
insurance department had held that a compliance with that provision was necessary 
before a certificate would issue authorizing a stock company to commence business. 
The fixing of the price of stock at $125 was, as explained to the members, the 
method adopted to provide for the capital and surplus. Though it may not have 
been the most appropriate course to pursue to accomplish the desired result, it was 
clear what the intention and desire was, and the method adopted met with the 
‘approval of the department of trade and commerce, and it was not shown that 

there was any objection thereto prior to the commencement of this proceeding. 
At most, this was a mere irregularity; the parties appear to have acted in good 
faith, without fraud either actual or constructive. 

By the comprehensive plan of transformation the nonparticipating members and 
participating members were given equal rights to purchase stock, after such of the 
participating members as wished to do so converted their share of the surplus 
into stock, and it is now urged that this was erroneous; that the rights of the 
participating members in this particular were superior to the rights of the nonpar- 
ticipating members. What was previously stated herein bearing upon the rights of 
participating and nonparticipating members in considering the constitutionality of 
the law in question might be considered as disposing of this assignment; but, in 
addition, the appellee was a participating member, and the notice he received ad- 
vised him fully of the facts of which he now complains. He read the notice, and 
until the commencement of these proceedings made no complaint that he was not 
given all the rights his classification entitled him to. 


[6] Complaint is further made that the department of trade and commerce 
failed to make an order for the distribution of the existing and future surplus 
of the company. Subdivisions 1, 2, and 3, of said section 7828, relate to the chang- 
ing of method of doing business by a company operating upon a mutual or assess- 
ment plan, and sets forth the duties of the department of trade and commerce 
with reference thereto, which includes the making of an equitable order for the 
distribution of existing and future surplus, with the provision that a copy thereof 
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should be sent to the stockholders with the notice of the meeting. Subdivision 4 of 
that section provides that, if such company desires to change to a stock company, 
it shall, in addition to the requirements of the first three subdivisions, also comply 
with the fourth subdivision; it does not make any similar requirement of the de- 
partment of trade and commerce, but sets out a new line of duties to be performed 
by the department in case of such a change, and this does not include the making 
of any order for distribution of existing or future surplus, although it does require 
that an order of approval of the plan be made. 

With reference to the notice provided for by the fourth subdivision, it requires 
that notice of the time and place of the meeting and approval of the department 
shall be sent members, but no mention is made of including a copy of the order 
of distribution of any surplus, as is required when the proceedings are had under 
subdivisions 1, 2, and 3. In the instant case such an order appears not to have 
been required. 

Criticism is made of certain transactions of the former officers, and proceed- 
ings had in connection with the management of the company before the transfor- 
mation proceedings were instituted, and also with the management of the company 
subsequent to the transformation becoming effective, but in no manner connected 
with such proceedings. While the matters referred to might be the subject of 
attention by the insurance department, they would not affect the validity of the 
proceedings involved in this action. 

It is also urged that the company prior to the transformation was on a sound 
basis and that there was no necessity for a change. The motive for the change 
does not appear to be material under the law; that the company shall “desire” to 
make the change is sufficient.. While the motive might be considered in determ- 
ining the good faith of the transaction, the trial court found there was no inten- 
tional fraud, and with that finding this court is satisfied. 7 

It is further urged that the proxies of members used at the election were not 
legal. Appellee, Leininger, contends that his proxy was given only for ordinary 
business. He had warning of the construction that was being placed upon the 
proxies signed, which was included in the application, by the officers of the com- 
pany, as the notice he received provided: 

“At this meeting you may be represented in person or by proxy. If you have 
not already given a proxy in your policy or application you should sign the inclosed 
blank policy and write in the name of the officer or any other person you wish ‘to 
represent you and send it to him at once.” 


He did not appear and did not object to using the proxy he had given. Both 
the law and the articles of incorporation: provided that proxies could be used. 
The vote of members present and represented was unanimous. The vote of appel- 
lee and other dissatisfied members testifying could not have changed the result. 
In the absence of evidence regarding other proxies given by the membership suf- 
ficient to have changed the result, the court will not assume that those proxies were 
given for a special purpose, or that the signers did not intend them to be used 
at an election of the character in question. The great majority of the members 
whose votes were so cast have not attempted to repudiate their proxies. The bur- 
den of proof rested upon the appellee to show that a sufficient number of the 
proxies so used were void, to have changed the results. 


It will be noted that these proceedings were not instituted for about four years 
after the transformation had been entirely completed. On the transformation, 
Leininger, the appellee, became entitled to a share of the surplus which he received 
and accepted; he paid premiums and dealt with the company as a stock company 
from that time until about the time of the commencement of these proceedings; 
he received and read the notice advising what was being done, and knew that the 
remainder of the surplus not distributed to him was paid to other participating 
stockholders. He knew that the company commenced and was continuing to op- 
erate as a stock company after the time of the transformation; that stock in said 
company was being purchased and surplus created. The company in the meantime 
had extended its business to new states, written new risks to the extent of several 
million dollars; collected large amounts of premiums on new business written for 
persons who must have presumed they were dealing with a stock company, and 
paid losses occurring; hence, the transformation shoyld not be set aside unless 
reasons therefore are imperative. Where the parties, as in this case, were appar- 
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ently acting in good faith in attempting to perfect such a transformation, mere ir- 
regularities in the proceedings or errors due to a misconstruction of the law as 
to duties of the officers of the company or public officers ought not to be permitted 
to vitiate the completed transformation. The complainant had an appellate remedy, 
but it was not pursued. The evidence discloses no excuse for failure to appeal. 
There appears to have been a general acquiescence in the transformation proceed- 
ings. The doctrine of estoppel should prevail in this case. Frohnen v. Sanitary 
Sewer District, of Minden (Neb.) 211 N. W. 609; Clark v. Cambridge & Arapahoe 
Irrigation & Improvement Co., 45 (Neb.) 211 N. W. 609; Clark v. Cambridge & 
tion District v. Tri-State Land Co., 92 Neb. 121, 138 N. W. 171; Bennett v. Baum, 
90 Neb. 320, 133 N. W. 439; St. John v. Iowa Business Men’s Building & Loan 
Ass’n, 136 Iowa, 448, 113 N. W. 863, 15 L. R. A. (N. S.) 503; In re Mutual Benefit 
Co., 190 Pa. 355, 42 A. 706. 

As against the application of the doctrine of estoppel, it is urged that the 
appellee had no notice that his rights would be affected until the year 1925, when 
he made inquiry regarding the amount of surplus provisionally ascertained and 
held awaiting distribution at the expiration of the deferred dividend period. Some 
misunderstanding arose as to the information desired, and appellee urges that this 
was the first information he had that he was being defrauded. At that time there 
was nothing due appellee from the company in the way of surplus. At the proper 
time he may be entitled to an accounting; but so far he has sustained no injuries; 
his vo ey is we ar As stated in Iversen v. Minnesota Mut. Life Ins. 
Co. ( 137 : 

“Tt would be cee if the complainant were entitled to have this associa- 
tion wound up and its purposes defeated by reason, not of injuries suffered, but 
of injuries anticipated.” 

By the information furnished with the notice, appellee was advised of every 
fact, or was furnished information through which, if followed up, or if he had 
made a reasonable inquiry, he would have learned all of the facts bearing upon 
the transformation that he had at the time of the commencement of this proceed- 
ing. Under such circumstances he is estopped by laches from complaining at this 
time. Talich v. Marvel (Neb.) 212 N. W. 540. 

It is suggested that the time allowed for taking an appeal by appellee, after 
he received notice of the order of the department of trade and commerce, was not 
sufficient in which to perfect an appeal. Had appellee actually made an effort to 
perfect an appeal and failed on account of some reason other than his own fault 
or neglect, and had then promptly instituted this proceeding, his position would 
have been more tenable. 

Under the circumstances disclosed by the record in this case, it would be con- 
trary to the plainest principles of equity if appellee might stand by and accept 
his share of the surplus, deal with and recognize the company as a stock company, 
with full knowledge of its extending its business into new territory and writing 
insurance as a stock company, permit it to collect premiums on new risks, and pay 
claims to the extent that it has for a period of about four years, without objec- 
tion or assertion of the claims he now makes, which, if successful, would be mani- 
festly unjust, not only to the stockholders, but to the new policyholders whose 
rights and interests would be seriously interfered with. Although the stockholders 
and new policyholders are not parties to this suit, their interests will not be over- 
looked. As said by Judge Wade in a case involving a similar question: 

“We are dealing with conditions. The change has been made. It is now more 
than a year since the change to a capital stock company was effected. This case 
has been pending about seven months. I must assume that all the members of the 
association have long ago had full knowledge of what was done, * * * that many 
of the members have had knowledge of the pendency of this proceeding; but at no 
time up to the present has there been any suggestion brought to the notice of the 


court that any other member, except the plaintiff, is dissatisfied with what was 
done. * * * 


“This court of equity cannot shut its eyes to the interests of some 25,000 mem- 
bers, all of whom are free agents, and none of whom are seeking relief; nor can 
the court be oblivious to the fact that, by granting the relief asked by the plain- 
tiff, it would be almost certain that the association would ultimately reach insol- 
vency and dissolution. * * * This court cannot consider the equities of the plaintiff 
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alone; it must consider the equities of all persons interested in the result of this 
suit. Plaintiff is interested only to the extent of his insurance under his $2,000 
policy, and to the extent of his equity in the existing funds of the association. 
Whatever damage he has sustained can be recovered by him in an action at law.” 
Shera v. Merchants’ Life Ins. Co. (D. C.) 237 F. 484. 

See also, Freemyer v. Industrial Mutual Indemnity Co., 101 Ark. 61, 141 S. W. 
ae ee Life Assurance Society v. Brown, 213 U. S. 25, 29 S. Ct. 404, 53 

All possible rights and interests of the appellee herein appear to. be fully 
protected by the reservations in the transformation proceedings, and by the trans- 
formation law that “such change shall in no way prejudice or impair any pending 
action or right previously acquired, or annul or change any existing contract of 
such company.” Comp. St. 1922, § 7828. 

Upon a complete examination of the record, the conclusion is that the findings 
and judgment should be in favor of the North American National Insurance Com- 
pany, intervener, and against John P. Leininger, applicant. The decree of the 
district court is therefore reversed, the application of John’ P. Leininger dismissed 
at his costs, and the ruling of the department of trade and commerce and of the 
bureau of insurance sustained. 

Reversed and proceeding dismissed. 


SOVEREIGN CAMP, W. O. W., v. PATTON et al. (No. 4804.) 
Special capreee Court of Texas. June 3, 1927. 
295 Southwestern Reporter 913. 

1. INSURANCE—ABSENCE FROM STATE NEED NOT BE SHOWN TO 
INVOKE PRESUMPTION OF DEATH ARISING FROM SEVEN 
YEARS’ ABSENCE (REV. ST. 1925, art. 5541). 

It is unnecessary to show absence from state to invoke presumption of death 
arising, under Rev. St. 1925, art. 5541, from seven years’ absence. 
(For other cases, see Insurance, Dec. Dig. § 543.) 


2. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING INSURED 
ABSENTEE WAS ALIVE. 


In action on beneficiary certificate, evidence held sufficient to sustain finding 
that insured, who had been absent for seven years, was alive, so as to preclude 
recovery. 


(For other cases, see Insurance, Dec. Dig. § 543.) 


5. APPEAL AND ERROR—WHERE ISSUES HAVE BEEN PROPERLY 
PLEADED AND REASONABLY DEVELOPED, JURY’S VERDICT IS 
BINDING, IN ABSENCE OF EXCEPTION OR CROSS-ASSIGNMENT, 
AND IT IS APPELLATE COURT’S DUTY TO RENDER PROPER 
JUDGMENT (REV. ST. 1925, art. 1856). 

Rule that, under Rev. St. 1925, art. 1856, Court of Civil Appeals, in reversing, 
will remand for new trial when case was not fully developed and judgment of 
appellate court would work hardship on appellee, and deny him a right or remedy 
of which he could have availed himself, but for trial court’s error, does not apply 
where issues have been properly pleaded and reasonably well developed by the evi- 
dence and fairly submitted to jury with a verdict for appellant on controlling issue, 
and, in absence of exception or cross-assignment, parties are bound by verdict, 
and, if judgment is not rendered in accordance with verdict, it is duty of Court 
of Civil Appeals to render judgment which should have been rendered. 

(For other cases, see Appeal and error, Dec. Dig. § 1175[5].) 


6. APPEAL AND ERROR—JUDGMENT FOR BENEFICIARY ON INSUR- 
ANCE CERTIFICATE, PROPERLY REVERSED BECAUSE CONTRARY 
TO JURY’S FINDING, SHOULD HAVE BEEN RENDERED (REV. ST. 
1925, art. 1856). 

Where judgment for plaintiff suing on beneficiary certificate issued on life of 
one absent for seven years was properly reversed by Court of Civil Appeals be- 
cause contrary to finding of jury, and record showed that plaintiffs were not de- 
prived of any right or advantage which they would have had on second trial except 
that of having another verdict in their favor, and they took no exception or cross- 
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assignment, held that, under Rev. St. 1925, art. 1856, judgment should have been 
rendered by Court of Civil Appeals. 


(For other cases, see Appeal and error, Dec. Dig. § 1175[5].) 


Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Action by Emily J. Patton and others against the Sovereign Camp, Woodmen 
of the World. A judgment for plaintiffs was reversed, and cause remanded by the 
Court of Civil Appeals (290 S. W. 237), and defendant brings error. Affirmed in 
part, and revérsed and rendered in part. 

_ Gresham, Willis & Freeman and Alvin H. Lane, all of Dallas, for plaintiff 
in error. 

C. M. Cocke, of Dallas, for defendants in error. 

Hicks, Special Chief Justice. This suit was filed by the defendants in error 
to recover on a benefit certificate issued by plaintiff in error on the life of William 
Thomas Patton, the father of defendants in error. Plaintiff in error admitted is- 
suance of the certificate, but denied that the insured was dead, and the issue thus 
made by the pleading was the main issue in the trial court. Defendants in error 
relied for proof of death of the insured on the presumption created by article 5541, 
Revised Civil Statutes 1925, from the continued absence for seven years of the 
insured without proof of any fact tending to show that he was alive during such 
time, and other circumstantial evidence. 

There was evidence to show that the insured had been living with his family, 
consisting of his wife and children, in Dallas, prior to the time he was last heard 
from; that he was a jitney driver, and left home on the 13th day of April, 1916, 
for the purpose of driving a load of passengers to Fort Worth; that he wrote his 
wife a letter from the latter place on the 16th day of April, 1916; and that no word 
had been received by his family from him or as to his whereabouts since that 
date. 

It was also in evidence that his domestic relations were not pleasant; that his 
wife had taken him to task because of his alleged association with other women; 
and that the last news she had of him was the letten written from Fort Worth 
to her, inclosing a small sum of money, and stating that he did not intend to return 
to her. There was also evidence that a man bearing the same name had been 
indicted on a felony charge in Dallas county soon after the insured left home, and 
that his wife obtained a divorce from him about a year later on the ground of 
his association with other women. 

The case was submitted to a jury on special issues, and in reply thereto the 
jury found the following facts to be true: (a) That the insured was living at 
the time of the trial; (b) that he had absented himself since April 13, 1916; (c) 
that at the time he left he intended to remain away permanently; (d) that he was 
last heard from by his family on April 16, 1916; and (e) that he was in good 
standing in the insurance association. 

Upon the return of this verdict plaintiff in error filed a motion for a judg- 
ment in its favor, and defendants in error filed a similar motion in their own 
behalf. Disregarding the finding of the jury on the first issue, the trial court 
entered judgment for defendants in error. Thereupon plaintiff in error prose- 
cuted its appeal upon three grounds; That the jury, had found that the insured 
was alive; that the evidence failed to show that he had absented himself from 
the state of Texas; and that proof of his absence from his home in Dallas was 
- material, since the undisputed evidence showed that he abandoned his residence 
there. 

[1, 2] The Court of Civil Appeals very properly held that it was unnecessary 
for defendants in error to show that the insured was absent from the state of 
Texas in order to invoke the presumption created by the statute above mentioned. 
That court further found, as we believe correctly, that there was evidence to sus- 
tain the finding of the jury as to the insured being alive at the time of the trial, 
= that, because of such finding, “judgment should have been rendered for appel- 
ant.” 

Because of the error of the trial court, the Court of Civil Appeals thereupon 
reversed the judgment of the lower court, and remanded the case for a new trial. 
All members of the court were agreed that the judgment of the trial court should 
be reversed, but divided upon the question of remanding the case or rendering 
judgment for appellant; the majority holding that the case should be remanded 
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for a new trial. Justice Vaughan, in a dissenting opinion, contended that the 
Court of Civil Appeals should have rendered judgment for appellant. Upon this 
dissent the writ of error was granted. So the principal, if not the sole, question 
before this court, is whether the Court of Civil Appeals erred in remanding the 
case for a new trial instead of rendering judgment for the appellant. 

The solution of that question in turn involves the proper construction of all 
provisions of article 1856, R. S. 1925, which reads as follows: 

“When the judgment or decree of the court below shall be reversed, the court 
shall proceed to render such judgment or decree as the court below should have 
rendered, except when it is necessary that some matter of fact be ascertained or 
the damage to be assessed or the matter to be decreed is uncertain, in either of 
which cases the cause shall be remanded for a new trial.” 

It will be observed that the first portion of this article lays down the general 
tule of procedure to be applied by a Court of Civil Appeals in reversing the trial 
court, while the latter portion thereof, in the form of an exception to the general 
rule, creates and directs a different procedure. 

In applying this statute to the facts of given cases, the courts have developed 
the two rules of procedure, at times giving force to the first portion of the stat- 
ute, and at others applying the last. The construction which serves to make the 
exception control the general provision is definitely and clearly stated by Justice 
Speer of the Commission of Appeals, Section B, in case of Associated Oil Co. v. 
Park, 277 S. W. 1043, from which we quote: 

“There is no reason to suppose this testimony cannot be supplied upon another 
trial, and it would be highly inequitable for us to render judgment, or what is 
the same thing, in effect, to affirm the judgment of the Court of Civil Appeals, and 
thus deprive plaintiffs-in-error of the opportunity to meet this defect in their case. 
It is the rule, where a judgment has been reversed, to remand to the trial court, 
rather than to render, where the ends of justice will be better subserved thereby. 
Such remanding has often been ordered to supply additional testimony, to amend 
the pleadings, and even to show jurisdiction.” 

Other authorities to the same effect are: Chapman v. Witt (Tex. Civ. App.) 
285 S. W. 331; Ford Motor Co. v. Nashville Fire Insurance Co. (Tex. Civ. App.) 
285 S. W. 905; Faulkner v. Reed (Tex. Com. App.) 241 S. W. 1002. 

A decision in the case at bar will require us to determine which of the two 
tules, or which of the two portions of the statute, is. applicable in this case. 

[3, 4] The statute quoted is in its terms mandatory. While conferring a 
power on the Courts of Civil Appeals, it also created a rule of practice for their 
direction. The evident purpose of the statute was twofold: First, to require such 
courts to finally dispose of cases submitted to them, and thus save the time and 
expense of repeated hearings, where the same could be done with substantial jus- 
tice to the parties, and without disregarding the substantial rights of either; and 
also to secure to the complaining party the full benefit of the judgment improperly 
denied to him by the lower court. The obligation to do so in a proper case has 
been clearly recognized and is not to be lightly disregarded. Any discretion which 
the courts may exercise in construing and applying the exception branch of the 
statute is a judicial, and not an arbitrary, one. In some cases the Courts of Civil 
Appeals have no option. Their proper discretion consists in their right to deter- 
mine when the exception to the general statutory rule applies, and not in their 
right to apply the rule, or not, as they deem best, where the record is such as to 
clearly bring the case within the general terms of the statute. Under the excep- 
tions set out in the article quoted, the appellate courts have definitely qualified the 
peremptory character of its initial provision, but, as we believe, with no intention 
of questioning their right and obligation to apply the general rule created by the 
statute in those cases to which it is properly applicable. 


[5] ‘The limits of this opinion will not permit a discussion of the cases where 
the second or exceptional rule of procedure has been applied; but we believe it 
will be found that in each of them the record showed that it would have been 
inequitable to render judgment for appellant and thereby settle the case in the 
appellate court, for the reason that, because of the limited scope of the pleading 
or evidence, the case had not been properly developed. 

Broadly speaking, excluding cases in which the appellate court could not prop- 
erly render judgment for lack of a finding of fact in the trial court, they were 
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cases where the appellees, because of some excusable misapprehension of the law 
or facts or some ruling or disposition made of the case by the trial court, failed 
or were not permitted to present all of their grounds of recovery or of defense or 
to support the same by some evidence which the record showed to have been 
available, or probably so. In other words, they were cases which the record showed 
had excusably been not fully developed, and in which the appellees had not availed 
themselves of all of the rights and remedies which would be open to them in the 
event of a new trial. By way of illustration, this condition of the record would 
appear in a case where the Court of Civil Appeals reverses a judgment on the 
ground that the pleading of appellee was not sufficient on an issue which he could 
have properly pleaded; in a case where secondary evidence was held to have been 
erroneously admitted, when primary evidence was available; and in a case where 
the judgment was reversed because of error in holding the evidence of appellant 
not sufficient to raise an issue which might have been met by the appellee, but 
was not because of the ruling of the trial court. In each ofi these instances it will 
be seen that the cases were not fully developed, and a judgment of the appellate 
court would have worked a hardship upon appellee and denied him a right or 
remedy of which he could, and would naturally, have availed himself but for the 
error of the trial court. Chapman v. Witt (Tex. Civ. App.) 285 S. W. 331. 

It is to these classes of cases that the rule growing out of the statutory excep- 
tion and set out in the opinion of Justice Speer, above quoted, applies. This rule 
should have no application to a case where the issues have been properly pleaded, 
have been reasonably well developed by the evidence, and then clearly submitted to 
a jury, with a verdict rendered in favor of appellant on the controlling issue in 
the case, and where the record fails to show that the appellee took any exception 
to, or filed any cross-assignment of error on, any part of the proceedings in the 
trial court. Under such circumstances the trial court, as well as the parties, is 
bound by the verdict of the jury, unless and until same is set aside on proper 
grounds; and, if judgment is not rendered by the trial court in accordance with 
the verdict, it is the duty of the Court of Civil Appeals to render the judgment 
which should have been rendered below. 

[6] Applying these conclusions to the case at bar, we find that the petition in 
the trial court alleged, in substance, that the father of plaintiffs, William Thomas 
Patton, held a life insurance certificate in defendant association; that the- said 
Patton had mysteriously disappeared on the 13th day of April, 1916; that he had 
not been heard from since April 16, 1916, and was dead, thereby rendering the 
defendant liable, under the terms of the certificate, for the amount of the same 
with interest. The defendant association filed a general denial, putting in issue 
the material allegations of the petition. Upon the issues thus made the parties 
went to trial, introducing what testimony they had been able to obtain bearing on 
the disappearance and continued absence of the insured since April, 1916, and the 
circumstances under which and reasons why he left home. Following a charge 
presenting special issues, to which defendants in error took no exception, the jury 
found the facts above set out. First among these was the controlling fact that 
the insured was not dead at the time of the trial. Assuming that Patton held a 
certificate in the insurance association, and was in good standing, the question of 
whether he was alive or dead was the only material issue in the case. The others 
were merely evidentiary in character. They were properly considered by the jury 
in determining the main issue, but were by no means controlling. 

[7] The death of the insured might have been proved either by direct testi- 
mony, by circumstantial evidence without regard to the statutory presumption, or 
by proving the facts necessary to bring the case within the terms of the statute. 
There was no direct evidence of Patton’s death, but there were circumstances prov- 
en from which the jury might have found in favor of defendants in error without 
reference to the statutory presumption. 

It is true that: the record shows that the trial court, as well as counsel for 
defendants in error, was of the opinion that proof of the. absence of the insured 
for a period of seven years without any tidings from him authorized the court to 
conclusively presume that he was dead. On no other ground could the trial court 
have rendered judgment for defendants in error in the face of the finding of the 
jury that the insured was living at the time of the trial. 

If the record also showed that such erroneous view of the law caused the 
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trial court to refuse to permit defendants in error to fully develop their case, 
then this cause should be remanded for a new trial. Hanks v. Hamman (Tex. Com. 
App.) 289 S. W. 993; Chapman v. Witt, supra. Such, however, is not the case, 
There is nothing in the record to indicate that the error referred to induced defend- 
ants in error to forego any right or remedy, either of law or fact, to which they 
were entitled under the pleadings. On the contrary, the trial court apparently did 
not reach the conclusion referred to until after the case had been submitted to 
the jury, since, otherwise, he would have instructed a verdict instead of asking the 
jury to find whether Patton was living or dead. 

The plaintiffst took no exception either to the fact of the submission of the 
main issue or to the form in which the same was submitted. No cross-assignment 
of error appears in the record attacking the action of the court in that respect. 
Defendants in error must be presumed to have been satisfied with it. Unless the 
verdict is not sustained by the evidence or is so contradictory in its terms as to be 
void, it must stand. 

[8] The Court of Civil Appeals found that there was evidence to sustain the 
finding that the insured was not dead; and, if there was any evidence to sustain 
the finding, it is binding on this court. 

[9] There was no evidence of any tidings of the insured since April 16, 1916, 
but there was evidence tending to show a reason for his absence. This is set 
out above, and was sufficient to make an issue for the jury as to whether the insured 
was dead or alive. Sovereign Camp, W. O. W. v. Robinson (Tex. Civ. App.) 
187 S. W. 215; Sovereign Camp, W. O. W., v. Piper (Tex. Civ. App.) 222 S. W. 
649; Sovereign Camp, W. O. W., v. Rendich (Tex. Civ. App.) 158 S. W. 170; 
Supreme Mystic Circle v. Hoskins (Tex. Civ. App.) 171 S. W. 812. This issue 
was determined in favor of plaintiff in error. The findings of the jury on the 
other issues are entirely consistent with their finding on the main issue. The issues 
were clearly defined by the pleadings and the evidence rasonably well developed. 

The evidence was not confined to such testimony as was necessary to create 
the presumption of death under the statute. It included evidence of other circum- 
stances tending to show that Patton may have died of injuries received after he 
left home. This evidence was presumably considered by the jury, and found to be, 
in their opinion, insufficient to show that he was dead. 

Defendants in error have not been denied any advantage which they would 
have in a second trial of the case, except that of having another chance of a ver- 
dict in their favor. They were denied no right by the trial court of which they 
complain here. 

The court is cited by defendants in error to no ground of recovery or no scrap 
of evidence of which they failed to avail themselves on the trial below. There is 
(if there could be here) no claim of newly discovered evidence and no reason for 
remanding this case that would not exist on any subsequent appeal from a similar 
verdict. The only reason suggested, and that by the Court fo Civil Appeals, con- 
sists in the mere chance of discovering some clue to the fate of the insured; a 
chance which must always exist on subsequent appeals until conclusive proof is 
made that he is either alive of dead. Such proof may never be forthcoming. It 
is at least a contingency of such uncertain character that this court cannot consider 
it any valid or tangible reason for remanding this case for a new trial. 

Under the circumstances we are forced to conclude that plaintiff in error was 
entitled to have the Court of Civil Appeals render judgment in its favor instead 
of remanding the cause for a new trial, and that that court fell into error in fail- 
ing so to do. Western Union Telegraph Co. v. Cates (Tex. Com. App.) 291 S. 
W. 193; Rubio v. First National Bank (Tex. Civ. App.) 270 S. W. 1037; First 
State Bank of Bangs v. Visart (Tex. Civ. App.) 259 S. W. 987; Way v. Guest 
(Tex. Civ. App.) 272 S. W. 217; St. Louis & S. W. Ry. v. Harrel (Tex. Civ. 
App.) 194 S. W. 971. 

No substantial reason exists-in this case for remanding that did not exist in 
each of the cases cited next above, and they are, in our opinion, ample authority 
for the conclusion reached by this court. Indeed, if sufficient reason: exists to 
remand rather than render in this case, it occurs to us very few cases will be ren- 
dered, and the exception will become the general rule, and the general rule. the 
exception. ' a 

We therefore conclude that so much of the judgment of the Court of Civil 
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Appeals as reversed the judgment of the District Court should be affirmed, and 
that so much of said judgment as remanded this case to the district court for a new 
trial should be reversed, and judgment here rendered for plaintiffs in error, and 
it is so ordered. 
HERALDS OF LIBERTY v. FERN. (No. 959--4777.) 
Commission of Appeals of Texas, Section A. June 25, 1927. 

296 Southwestern Reporter 498. 
INSURANCE—EVIDENCE AS TO INSURED’S ABSENCE HELD TO SUP- 
PORT FINDING THAT HE WAS DEAD (Rev. ST. 1925, ART. 5541). 

In suit on beneficiary certificates, finding that insured was dead held, under 
Rev. St. 1925, art. 5541, supported by evidence relative to absence of over 10 years. 
(For other cases, see Insurance, Dec. Dig. § 543.) 


Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Suit by De Witt Fern against the Heralds of Liberty. Judgment for plaintiff 
— the Court of Civil Appeals (289 S. W. 87), and defendant brings error. 
Affirmed. 

Geo. J. Edwards, Jr., of Philadelphia, Pa., and Joe L. Hill and Briscoe & 
Morris, all of San Antonio, for plaintiff in error. 

Jas. A. Walton and Earl D. Scott, both of Jourdanton, for defendant in error. 

Harvey, P. J. This is a suit for $1,000 brought by defendant in error, De 
Witt Fern, on September 1, 1925, against the plaintiff in error, Heralds of Liberty, 
a beneficiary society, on two beneficiary certificates issued by the plaintiff in error 
on the life of Edward B. Fern; the defendant in error being named as beneficiary 
in each of the certificates. The cause was tried by the court without a jury, and 
judgment was rendered for the defendant in error for amount called for by the 
certificates. The Court of Civil Appeals affirmed this judgment. 289 S. W. 87. 

The application upon which said beneficiary certificates were issued to Edward 
B. Fern was made by him in due form to the plaintiff in error on January 25, 1912. 
In such’ application it is stated that he is married. The said beneficial certificates 
were duly issued on February 26, 1912. The premiums on said certificates were 
payable monthly, and all such monthly premiums were paid ‘to the plaintiff in error 
as they accrued up to June, 1925. In the last named month demand was made on 
plaintiff in error by De Witt Fern for payment of said certificates, such demand 
being accompanied by proof of death of Edward B. Fern, in the form of affidavits 
showing his disappearance as hereinafter shown. Payment was refused by the plain- 
tiff in error. 

At the time the certificates were issued, Edward B. Fern resided at Amphion, 
in Atascosa county, and was county commissioner from the precinct in which he 
resided. He had been county commissioner since December, 1910, and his term of 
office would have expired in December, 1912. On May 14, 1912, he tendered his 
resignation as county commissioner, which resignation was duly accepted on that 
date. On June 24, 1912, he wrote the plaintiff in error the following letter, to wit: 

“Amphion, Texas, June 24, 1912. 

“Heralds of Liberty, Philadelphia, Pa. Dear Sirs: Inasmuch as I am holding 
certificate No. 36604--06 made in favor of my crippled brother, De Witt Fern, 
as I am going off to be absent indefinitely, I hereby my elder brother Bayard Fern, 
my legal agent to keep my dues paid up and transact such other business as may 
be necessary for me and in my name. 

Yours fraternally, Edward B. Fern.” 

Immediately after writing this letter, he left Atascosa county and has never 
returned. 

The contention is made by the plaintiff in error to the effect that there is no 
evidence in the record raising the issue of Edward B. Fern’s death. In addition 
to what has already been stated, there is evidence to show the following facts: 


The father and mother of Edward B. Fern married in Atascosa county in the 
year 1859, and continued to reside at Amphion in said county until they died. Dur- 
ing that time their sons, Bayard Fern, Edward B. Fern, and De Witt Fern were 
born to them. De Witt Fern is a paralytic. He has not the use of his lower 
limbs. He has to crawl in order to get about. He has an impediment in his speech 
and speaks with difficulty. He is wholly incapable of manual labor or of making 
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a living, and cannot read or write. He has been in this condition ever since his 
birth some forty-odd years ago, and at the present time is being supported by the 
county. 

The three brothers continued to reside with their parents at Amphion until 
the latter died many years ago. After the death of their parents the three brothers 
continued to reside together in the same house at Amphion until Edward left the 
county in June, 1912; during which time, Edward and Bayard supported and took 
care of De Witt. Nobody else lived with them. After Edward left, De Witt and 
Bayard continued to reside there until Bayard died in May, 1925. The mutual 
affection which naturally exists between brothers existed between Edward and his 
brother Bayard; and Edward had great devotion for his crippled brother De Witt, 
who was dependent upon him and Bayard for care and support. Edward never 
had a wife, and never lived with a woman as his wife, so far as known to any of 
the residents of Atascosa county who testified on the trial. A number of residents 
of said county, who had known all three boys for many years and were acquainted 
with their home and their surroundings, testified as witnesses on the trial; none 
had ever heard Edward say that he was married. The Fern boys, and their father 
before them, were highly esteemed in the community in which they lived. Prior 
to June, 1912, Edward had been away from Atascosa county but a few times in 
his life. The longest period that he was away was when he was serving as a 
soldier in the United States Army during the Spanish-American War. At that time 
he was away from home about a year. He was aifarm laborer, and the other in- 
tervals of absence from the county were occasioned by his going elsewhere to pro- 
cure work temporarily. These periods of absence were of short duration. Each 
time he was away from home (while in the army and during the other periods 
of absence) he wrote letters to Bayard or De Witt, or both, and they always knew 
of his whereabouts. Just before Edward left in June, 1912, he told De Witt that 
he was going to San Antonio. During the first year after he left, he wrote two 
letters to De Witt. These letters came from somewhere in Oklahoma, and were 
read to De Witt by his brother Bayard, now dead. De Witt testified that he could 
not recall the contents of these letters. The last of these letters came ‘about a 
year after Edward had left home, and this is the last intelligence of him that De 
Witt has received. De Witt and Bayard frequently talked with each other about 
their absent brother, and there is evidence to justify the conclusion that Bayard 
heard nothing of Edward, and knew nothing of him or his whereabouts, after the 
first year of the latter’s absence from the county. There is no evidence that Ed- 
ward ever had-a home elsewhere than at Amphion in Atascosa county. There is 
some evidence to the effect that about the time Edward resigned as county commis- 
sioner there was some “talk” going the rounds in Atascosa county, which witnesses 
describe as “political talk,’ about Edward, as commissioner, letting contracts for 
county work in his precinct at prices in excess of what they ought to have been. 
But no official complaint ever was lodged against Edward, and he was never indicted 
for malfeasance in office or any other offense. The man who was county attorney 
at the time Edward resigned as county ‘commissioner testified that an investigation 
of Edward Fern’s administration of the office of commissioner was made and it 
was “found that he had been letting some contracts out here for building roads 
and repairing crossings and things, on some of those streets, that the commission- 
ers’ court thought was very much out of proportion to the work done. They came 
to the conclusion they were paying vastly more than the work was worth.” This 
witness further said: 

“As to the outcome of the investigation, there wasn’t anything of it, except 
there was an investigation, that I know of.” 

It is also in evidence that on May 14, 1918, Bayard Fern wrote a letter to the 
plaintiff in error in which he inquired if his brother Edward could take out any 
additional insurance on the “examination” that was made when the certificates in 
suit here were issued. 


Aside from such inferences and presumptions as may be indulged from facts 
in evidence, as we have in substance stated such facts, there is no evidence tending 
to show that Edward was alive at any time after he wrote the last letter to De 
Witt as has been stated. 

We think there is evidence to support the finding by the trial court that Ed- 
ward B. Fern is dead. R. S. 1925, art. 5541; French v. McGinnis,-69 Tex. 19, 9 
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S. W. 323; W. O. W. v. Ruedrich (Tex. Civ. App.) 158 S. W. 170; W. O. W. v. 
Piper (Tex. Civ. App.) 222 S. W. 649; Primm v. Stewart, 7 Tex. 178; Thetford 
v. Modern Woodmen of America (Tex. Civ. App.) 273 S. W. 670. 

We have duly considered all other matters of which the plaintiff in error 
complains and find no error. There is no pleading raising the issue of limitation 
discussed in the brief of plaintiff in error. 

We recommend that the judgment of the trial court, and that of the Court of 
Civil Appeals affirming same, be affirmed. 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals 
both affirmed, as recommended by the Commission of Appeals. 
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HUSSEY TIE CO. v. KNICKERBOCKER INS. CO. 
Circuit Court of Aun, eK Circuit. July 28, 1927. 


oO. ‘ 
20 Federal Reporter (2d) 892. 
INSURANCE—FOREIGN INSURER HELD NOT “DOING BUSINESS” in 

STATE, GIVING STATE COURT JURISDICTION OF ACTION ON 

CONTRACT INSURING PROPERTY IN ANOTHER STATE (REV. ST. 

MO. 1919, § 6312). 

Foreign company, not authorized to do business in the state and having no 
agent there, which had not insured any property in the state nor solicited such 
insurance, held not “doing business” in the state, and hence Rev. St. Mo. 1919, 
§ 6312, providing that service of summons on a foreign insurance company not 
authorized to do business in the state shall be valid, if made in the state on any 
person who shall solicit insurance, or make any contract, or collect or receive any 
premium, or settle or pay any loss, on behalf of such company, was not effective to 
give a court of the state jurisdiction in an action against such corporation on a con- 
tract of insurance of property in another state. 

(For other cases, see Insurance, Dec. Dig. § 16.) 

In Error to the District Court of the United States for the Eastern District of 
Missouri; Charles B. Faris, Judge. 

Action at law by the Hussey Tie Company against the Knickerbocker Insur- 
ance Company. To review a judgment quashing the service and dismissing the 
action for want of jurisdiction, plaintiff brings error. Affirmed. 

Walter R. Mayne, of St. Louis, Mo. (John H. Holliday, C. P. Fordyce, and 
Fordyce, Holliday & White, all of St. Louis, Mo., on the brief), for plaintiff in error. 

Rhodes E. Cave, of St. Louis, Mo. (Henry Davis, Thomas S. McPheeters, and 
Bryan, Williams & Cave, all of St. Louis, Mo., on the brief), for defendant in error. 

Before Kenyon, Circuit Judge, and Molyneaux and John B. Sanborn, Dis- 
trict Judges. : 

Joun B. SAnsorn, District Judge. The plaintiff in error, plaintiff in the court 
below, a Delaware corporation doing business in Missouri, brought suit against the 
defendant in error, defendant in the court below, upon its policy of fire insurance, 
in the circuit! court of the city of St. Louis. Service of summons was made on 
January 26, 1926, upon “Lawton, Byrne & Bruer Insurance Agency Company,” a 
corporation, and upon Charles H. Morrill, of “N. H. Markham & Co.,” a copart- 
nership, who, in the sheriff’s return, are designated as agents of the defendant. 
There was also service of summons upon the superintendent of insurance of the 
state of Missouri. The case was removed by the defendant, a New York corpora- 
tion, to the District Court of the United States for the Eastern District of Missouri. 
Thereupon the defendant moved to quash the service of process, the motion was 
granted, and the suit dismissed for want of jurisdiction. The plaintiff is here upon 
writ of error. 

The sole question for review relates to the validity of the service of process 
upon the defendant. The defendant was not licensed in Missouri. It had never 
issued a policy covering property in that state; it had no agents there; it had 
appointed no one to accept service of process. None of the members of the firm of 
W. H. Markham & Co., a copartnership engaged in the business of soliciting insur- 
ance in the city of St. Louis, had any authority from the defendant to solicit 
insurance on its behalf, had never solicited insurance as its agent on property in the 
state of Missouri, and had never written insurance for it on property in that state. 
The firm had placed, with agents of the insurance company in states other than 
Missouri, insurance on property in other states, the policies being issued in states 
other than Missouri, and had collected premiums on such insurance, but had no 
authority to write, accept, or solicit insurance on behalf of the company. During 
the period of approximately five years prior to November 1, 1926, W. H. Markham 
& Co. had placed approximately 57 policies with the defendant company covering 
outside risks, the total premiums on which were about $14,213.92. The premiums 
were accounted for to Markham & Co. and paid in the usual course of business. 
The insurance was only placed upon orders for insurance at locations where Mark- 
ham & Co. had no authority to write, and the insurance was placed either through 
New York or some other branch office of the insurance company. Policies were 
delivered through Markham & Co., and Markham & Co. would place upon them 
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gummed labels containing their name and place of business, before delivery to the 
jnsured, as a matter of office practice and routine, and with no authority from the 
insurance company so to do. It was shown that substantially the same situation 
existed as to Lawton-Byrne-Bruner Insurance Agency Company, although the num- 
ber of policies placed by it in the defendant insurance company and the amount of 
premimums received therefor are not shown. The affidavit of Mr. Reynolds, 
secretary of the insurance company, was to the effect that the company had never 
at any time done any busines in the state of Missouri, and never authorized any 
one to solicit insurance, to receive or collect premiums, or to settle losses in that 
state. 

Samuel C. Clubb was engaged in the business of soliciting insurance in the city 
of St. Louis. He solicited Mr. D. B. Hussey, president of the plaintiff, and secured 
from him an order for insurance on property known as the Busby Hotel, located 
at McAlester, Okl. He transmitted this order to Markham & Co. in St. Louis, 
with whom he placed all of his insurance, without designating any company in which 
it was to be written, Markham & Co. sent the order or application to the Central 
Insurance Agency at New York, who wrote a policy in the defendant company and 
sent it to Markham & Co., who placed upon it their gummed label and gave it to 
Clubb, who put his name upon it on the typewriter and then delivered it to Mr. 
Hussey. Markham & Co. sent the bill for the premium to the plaintiff on the usual 
form of statement, and paid Clubb his commission. The bill, which was stamped 
“Paid,” was upon a bill head of W. H. Markham & Co., and showed the number 
of the policy, the name of the company, the property insured, the amount of insur- 
ance, and the premium. Mr. Hussey sent his check for the premium to Markham 
& Co., made payable to them. Attached to the policy, as a rider, was a standard 
use and occupancy form adapted to use in “Ill., Kans., Ky., Mo., Neb., No. Dak., 
Ohio, Okl., Tenn., Colo., Wyo., New Mex.” At the bottom of the rider appeared 
the following words: “Attached to and forming part of policy No. 192313, 
Knickerbocker Insurance Company, issued at its W. H. Markham & Co. Agency. 
[Signed] Central Fire Agency, Inc., General Agent, by A. E. Haskell, Agent.” 
It is apparent that Clubb was an insurance solicitor or broker, not engaged in writ- 
ing contracts of insurance, but in placing insurance. Markham & Co., in placing 
insurance on risks outside of the state of Missouri, were also brokers. They had 
vo authority to write policies on property in Oklahoma. Clubb, when he got the 
order for insurance from Hussey on the Oklahoma hotel, brokered it with Markham 
& Co. They were obliged to broker it with some agency reresenting a comany 
either authorized to do or doing business in Oklahoma. They transmitted the order 
to the Central Insurance Agency of New York, general agents of the defendant, 
who wrote the policy and sent it to them. They, for advertising purposes, put 
their label on the policy, delivered it to Clubb, who, for the same: reason, put his 
name on it. Markham & Co. billed Hussey for the premium, paid Clubb his com- 
mission, and undoubtedly accounted to the Central Agency of New York for the 
balance, less their commission. The record is silent as to whether Markham & Co. 
received a commission upon this insurance, and does not show whether the defendant 
company or the Central Agency charged the amount of the premium to the insured 
er direct to Markham & Co. It is more probable that the insurance company looked 
to the Central Agency, who looked to Markham & Co., for payment of the premium. 

The question of the validity of the service of the summons on the superintendent 
of insurance is not argued, and so waived. The plaintiff stands upon the service 
made on Markham & Co. and on the Lawton-Byrne-Bruner Insurance Agency 
Company. The statute of Missouri upon which the plaintiff relies is Revised 
Statutes Mo. 1919, § 6312, which reads as follows: 


“Service of summons in any action against an insurance company, not incor- 
porated under and by virtue of the laws of this state, and not authorized to do 
business in this state by the superintendent of insurance, shall, in addition to the 
mode prescribed in section 6310, be valid and legal and of the same force and effect 
as personal service on a private individual, if made by delivering a copy of the 
summons and complaint to any person within this state who shall solicit insurance 
on behalf of any such insurance corporation, or make any contract of insurance, 
or collect or receive any premium for insurance, or who adjusts or settles a loss or 
pays the same for such insurance corporation, or in any manner aids or assists 
in doing either.” 

While it is somewhat aside from the question here involved, it may not be 
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inappropriate to say that the various states of the Union have had great difficulty 
in making their laws taxing and regulating foreign insurance companies doing 
business within their borders effective. State insurance laws relating to foreign 
insurers are enacted to make those doing business in the state pay a just proportion 
of the taxes, to protect the citizens of the state from dishonest and irrespon- 
sible insurers, and from unfair and fraudulent contracts of insurance, and to enable 
those who contract with such insurers to sue them in courts located within the 
state. The states not only desire to protect their own citizens, but they naturally 
have an interest in seeing that companies domiciled within the state and those 
coming in and qualifying to do business under their laws shall be at no greater 
disadvantage, so far as the burden of taxes, license fees, and litigation are con- 
cerned, than other companies writing insurance on lives or property within their 
borders. Each state is primarily interested in insurance upon lives and property 
within the state, and most of the insurance codes contain the provision that such 
contracts shall be deemed to be made in the state. Taxes are assessed upon prem- 
iums received from business covering lives and property in the state. 


In this case, however, the statute of Missouri referred to is not limited by its 
terms to companies writing contracts on lives and property in Missouri, but is broad 
enough to cover all foreign companies, regardless of where the risks written by 
them are located. The question is whether the statute was effective to confer 
jurisdiction upon the court. ‘ 


In United States v. American Bell Telephone Co. (C. C.) 29 F. 17, 35, quoted 
with approval in Connecticut Mutual Life Ins. Co. v. Spratley, 172 U. S. 602, 618, 
19 S. Ct. 308, 314 (43 L. Ed. 569) Judge Jackson, stated the three conditions 
necessary to give a court jurisdiction in personam over a foreign corporation, 
as follows: , 


“(1) It must appear as a matter of fact that the corporation is carrying on its 
business in such foreign state or district; (2) that such business is transacted or 
managed by some agent or officer appointed by and representing the corporation in 
such state; and (3) the existence of some local law making such corporation, or 
foreign corporations generally, amenable to suit there as a condition, express or 
implied, of doing business in the state.” 


Mr. Justice Brandeis, in Philadelphia & Reading Railway Co. v. McKibbin, 
243. U. S. 264, 265, 37 S. Ct. 280, 61 L. Ed. 710, said: 


“A foreign corporation is amenable to process to enforce a personal liability, 
in the absence of consent, only if it is doing business within the state in such 
manner and to such extent as.to warrant the inference| that it is present there. 
And even it it is doing business within the state the process will be valid only if 
served upon some authorized agent. St. Louis Southwestern Ry. Co. v. Alexander, 
227 U. S. 218, 226 [33 S. Ct. 245, 57 L. Ed. 486,;Ann. Cas. 1915B, 77]. Whether 
the corporation was doing business within the state, and whether the person served 
was an authorized agent, are questions vital to the jurisdiction of the court. A 
decision of the lower court on either question, if duly challenged, is subject to 
review in this court; and the review extends to findings of fact as well as to 
conclusions of law.” 


On the question as to when a foreign corporation is doing business within a 
district in'such a sense as to be subject to suit, the Supreme Court has said: 

“This court has decided each case of this character upon the facts brought 
before it and has laid down no all-embracing rule by which it may be determined 
what constitutes the doing of business by a foreign corporation in such manner 
as to subject it to a given jurisdiction. In a general way it may be said that the 
business must be such in character and extent as to warrant the inference that 
the corporation has subjected itself to the jurisdiction and laws of the district in 
which it is served and in which it is bound to appear when a proper agent has been 
served with process. Lafayette Ins. Co. v. French, supra [18 How. 404] page 407 
[15 L. Ed. 451]; Green v. Chicago, Burlington & Quincy Ry. Co., supra [205 U. S. 
530] page 532 [27 S. Ct. 595, 51 L. Ed. 916].” St. Louis Southwestern Ry. Co. v. 
ye 227 U. S. 218, 227, 33 S. Ct. 245, 247 C. 57 L. Ed. 486 Ann. Cas. 1915B, 

The court below determined that the attempted service was made upon men 
who were mere brokers, and who “were not and are not and never have been agents 
of the defendant insurance company,” but who had collected premiums. He also 
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determined that it was not doing business in the state in such sense as to subject 
it to suit therein. 

The plaintiff, in contending that the court was wrong in his views, relies 
largely upon the authority of Commercial Mutual Acc. Co. v. Davis, 213 U. S. 245, 29 
S. Ct. 445, 53 L. Ed. 782, Pennsylvania Lumbermen’s Ins. Co. v. Meyer, 197 U. S. 
407, 25 S. Ct. 483, 49 L. Ed. 810, Connecticut Mutual Life Ins. Co. v. Spratley, 172 
U. S. 602, 19 S. Ct. 308, 43 L. Ed. 569, and International Harvester Co. v. Ken- 
tucky, 234 U. S. 579, 34S. Ct. 944, 58 L. Ed. 1479. 

In Connecticut Mutual Life Ins. Co. v. Spratley, supra, the facts were briefly 
these: The insurance company had been engaged in writing insurance in Tennessee 
from 1870 to 1894, when it withdrew from the state. In 1889, it insured Benjamin 
R. Sprately, a resident of Memphis, and again insured him in 1893. The applica- 
tions were taken in Tennessee. Mr. Spratley died in 1896. The company sent a 
duly authorized agent to Memphis to adjust the death loss. He was served with 
process while there in an action upon the policies. The laws of Tennessee pro- 
vided for service of process upon “any agent” of the corporation. The insurance 
company had other policies in the state upon which it was collecting premiums 
and paying losses. The court held that, under the facts of that case, the company 
was doing business and the service was valid. It will be noted that the company 
was collecting premiums and paying losses on policies written on lives in that state, 
and that service was had upon a duly authorized agent presently engaged in the 
‘business of adjusting the loss under one of them. 

In Pensylvania Lumbermen’s Insurance Co. vy. Meyer, supra, the risks written 
were within the state of New York, where the suit was brought, the company was 
clearly engaged in business there, and service was upon a director resident there. 

In Commercial Mutual Accident Co. v. Davis, supra, the same statute of 
Missouri involved in this case was called into question. The insurer, a Pennsylvania 
corporation, had issued a life policy to A. F. Davis. He died January 4, 1907. On 
January 14th and 15th, Dr. Mason, of Chicago, went to Fayette, Mo., the home of 
Mrs. Davis, the beneficiary, and there made an investigation of the cause of death 
on behalf of the company, and demanded an inspection of the body, which was 
refused. Mrs. Davis by letter notified the company to send some one to examine 
the body and some agent with authority to settle the claim. Dr. Mason was again 
sent to Fayette, with a letter containing such authority. The court held that the 
company must be presumed to have acted with knowledge of the statute which 
we have quoted and which was in effect at that time; that it was competent for the 
state, keeping within lawful bounds, to designate the agent upon whom process 
might be served, and so to say that an agent with authority to adjust losses should 
be competent to represent the company for service of process; that when the com- 
pany sent Dr. Mason into the state, authorized to adjust the loss, he was presumed to 
represent the company for the purpose of service. The court said (page 255 [29 S. 
Ct. 448]): 

“We think the state did not exceed its power and did no injustice to the 
corporation by requiring that when it clothed an agent with authority to adjust or 
settle the loss, such agent should be competent to receive notice, for the company, 
of an action concerning the same.” 

The court also said: 


“Was the defendant doing business in the state of Missouri? The record 
discloses, and the court has found, that it had other insurance policies outstanding 
in the state of Missouri. Upon these policies undoubtedly premiums were paid, 
and it was the right of the company to investigate losses thereunder, to have an 
examination of the body of the deceased in proper cases, and to do whatever 
might be necessary to an adjustment or payment of any loss. The record shows 
that the company sent Dr. Mason to Fayette to investigate the loss sued for in this 
case, and later, and at the time of the service of the process, Mason was in Missouri 
with full authority to settle the loss in controversy.” 


That case was similar to Connecticut Mutual Life Ins. Co. v. Spratley, supra. 
It involved a company with outstanding policies on lives in a state, ak service upon 
an authorized agent sent into that state to adjust a loss on such a policy. 

The case of International Harvester Co. v. Kentucky, supra, presents a situation 
where that company attempted to continue its business in Kentucky without sub- 
jecting itself to its laws, by withdrawing the authority of its agents to make Ken- 
tucky contracts or settle or adjust claims or to bind the company in any way in 
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the state of Kentucky. On the question as to whether the company was doing 
oe in Kentucky, this statement was made by the court (page 585 [34 S. Ct. 

a 

“Here was a continuous course of business in the solicitation of orders which 
were sent to another state and in response to which the machines of the Harvester 
Company were delivered within the state of Kentucky. This was a course of 
business, not a single transaction. The agents not only solicited such orders in Ken- 
tucky, but might there receive payment in money, checks, or drafts. They might 
.take notes of customers, which notes were made payable, and doubtless were 
collected, at any bank in Kentucky. This course of conduct of authorized agents 
within the state in our judgment constituted a doing of business there in such wise 
that the Harvester Company might be fairly said to have been there, doing business, 
and amenable to the process of the courts of the state.” 

The Supreme Court stated that the question presented was a close one (page 
585 [34 S. Ct. 946]). That case is clearly distinguishable from this. 

Much language can be found in the numerous decisions which would lend aid 
or comfort to either side, but it is important to keep in mind that “each case must 
depend upon its own facts, and their consideration must show that * * * the corpora- 
tion is actually doing ‘business within the state” before a personal judgment can be 
rendered against it. International Harvester Co. v. Kentucky, supra. 

The case of Minnesota Commercial Men’s Association v. Benn, 261 U. S. 140, 
43 S. Ct. 293, 67 L. Ed. 573, bears many analogies to this case. The association was 
domiciled in Minnesota, with its headquarters at Minneapolis, and was not licensed 
in any Other state, and maintained an office only in Minneapolis. Assessments and 
dues were payable at the home office. New members were procured by advertise- 
ment and the solicitation of older ones. The latter were urged to furnish lists of 
prospects and to get new members, but no member had authority to bind the cor- 
poration. Soliciting members received no compensation, but occasional premiums or 
prizes. No paid solicitors or agents were employed. Losses were settled by checks 
on Minneapolis banks mailed from the home office office. Proofs of loss were made 
on forms provided. In case the attending physician’s certificate was. inadequate, 
the association procured information through a local physician, but no resident 
physician was employed outside of Minneapolis. The right to make further investi- 
gation was reserved, but there was no evidence to show that anything had been done 
under it. Losses were adjusted by the directors in Minneapolis. The association 
accepted Benn’s application for health insurance, solicited and recommended by 
Hartness, a member, November 6, 1908, and accepted'a further application May 43, 
1911. These were sent by mail from Kalispel, Mont., where both Benn and Hartness 
resided. Benn died, and the association refused to pay. His executor sued in Mon- 
tana, and served a summons and complaint upon the secretary of state and the insur- 
ance commissioner of that state, which service was good under the laws of Montana, 
if the association was doing business there. Judgment was entered by default. 
Suit was brought on the judgment in Minnesota, and the Supreme Court held the 
judgment good. Benn v. Minnesota Commercial Men’s Association, 149 Minn. 497, 
182 N. W. 999. The’Supreme Court of the United States said (page 145 [43 S. Ct. 
295]): 

“Considering what this court held in Green v. Chicago, Burlington & Quincy Ry. 
Co., 205 U. S. 531 [27 S. Ct. 595, 51 L. Ed. 916] Philadelphia & Reading Ry. Co. 
v. McKibbin, 243 U. S. 264 [37 S. Ct. 280, 61 L. Ed. 710], People’s Tobacco Co. v. 
American Tobacco Co., 246 U. S. 79 [38 S. Ct. 233, 62 L. Ed. 587, Ann. Cas. 1918C, 
537], and Rosenberg Bros. & Co. v. Curtis Brown Co., 260 U. S. 516 [43 S. Ct. 170, 
67 L. Ed. 372], we think it cannot be said that the association was doing business in 
Montana merely because one or more members, without authority to obligate it, 
solicited new members. That is not enough ‘to warrant the inference that the cor- 
poration has subjected itself to the local jurisdiction, and is by its duly authorized 
officers or agents present within the state or district where service is attempted.’ 
People’s Tobacco Co. v. American Tobacco Co., supra, 87 [38 S. Ct. 233].” 


That case, like all other cases, differs somewhat in facts from this, but there 
was solicitation of insurance in Montana by Hartness and for this particular as- 
sociation. The policy was to cover a life in that state, so that the risk was a 
Montana risk. The association had other members in Montana, but the Supreme 
Court was of the opinion that it was not doing business there. In this case, there 
was no such solicitation of insurance, but there was the collection of the pre- 
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mium. If Hartness had received the dues from Benn and transmitted them to 
the company, it is scarcely conceiveable that it would have changed the opinion 
of the Supreme Court. 

We reach the conclusion that the Knickerbocker Insurance Company was 
not doing business within the state of Missouri, at the time of the attempted 
service of process in this case, in such manner and to such extent as to warrant 
the inference that it was present there by its duly authorized officers or agents. We 
see no merit to the contention of the plaintiff that, because the name of the 
broker appears on the sticker on the outside of the policy and upon the rider, 
there was a holding out of the broker as an agent which would prevent the 
defendant from asserting the claim which it does assert, or that, because clauses 
of the policy permitted the insurer to do certain things which could only be done 
in Missouri, but which it did not do, it must be held to be engaged in business 
there. 

The judgment of dismissal is affirmed. 


PENN-NATIONAL HARDWARE MUTUAL OF HUNTINGTON, PA., et al. v. 
GRIFFIN. (No. 121.) 
Supreme Court of Arkansas. July 4, 1927. 
296 Southwestern Reporter 66. 

1. INSURANCE—INSURED WAS NOT REQUIRED TO SEGREGATE AND 
VALUE EACH ITEM OF MERCHANDISE, WHERE DAMAGE FROM 
SMOKE AND WATER WAS GENERAL, BUT COULD PROVE LOSS 
BY EXPERTS IN TERMS OF PERCENTAGE. 

Insurance policy, providing that in case of fire insured should separate dam- 
aged and undamaged personal property, and make inventory thereof, Meld not 
to require segregation and valuation of each item of merchandise in stock, where 
store was blanketed in smoke and water, resulting in general damage; the damage 
being properly proved by testimony of experts as to percentage of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. INSURANCE—EVIDENCE OF DAMAGE TO MERCHANDISE AND 
FIXTURES DAMAGED BY SMOKE AND WATER HELD TO PRESENT 
QUESTIONS FOR JURY. 

Evidence of damage to merchandise, furniture, and fixtures due to smoke and 
water held to present issues for jury, in action on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4. INSURANCE—INSURANCE CONTRACTS MUST RECEIVE REASON- 
ABLE CONSTRUCTION TO EFFECTUATE PARTIES’ INTENTIONS. 
Insurance contracts must receive a reasonable construction so as to effectuate 

the intentions of the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE—WHETHER INSURED COMPLIED WITH PROOF OF 
LOSS REQUIREMENTS OF FIRE POLICY HELD FOR JURY. 
Whether insured complied with notice and proof of loss requirements of fire 

policy Aeld to present question for jury. 

(For other cases, see Insurance Dec. Dig. § 668[14].) 

Appeal from Circuit Court, Pope County; J. T. Bullock, Judge. 

Action by J. L. Griffin, doing business as the Griffin Mercantile Company, 
against the Penn-National Hardware Mutual of Huntington, Pa., and another. 
Judgment for plaintiff, and the defendants appeal. Affirmed. 

McMillen & Scott, of Little Rock, for appellants. 

Hays, Priddy & Rorex, of Russellville, of appellee. 


Woop, J. This is an action by J. L. Griffin, doing business as Griffin Mercan- 
tile Company, hereafter called appellee, against the Penn-National Hardware 
Mutual of Huntington, Pa., issuing the National Fire underwriters’ policy, and 
je surety on its bond, the American Surety Company, hereafter called the ap- 
pellants. 


The appellee set up his policy of insurance, and alleged that on the 13th of 


January, 1925, he sustained a loss by fire to his stock of goods in the sum of 
$1,446.51 and to his furniture and fixtures in the sum of $200, making a total sum 
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of $1,646.51, for which he prayed judgment with 12 per cent. interest, penalty, and 
attorney’s fees. 

The appellants entered a general denial to the allegations of the complaint, 
and alleged that the appellee had been requested to set out in detail the amount 
of his loss, showing each item of merchandise and furniture and fixtures, and 
the amount of loss or damage on each item. The appellants also moved the 
court to require the appellee to make his complaint more specific. In response 
to the motion to make more specific the appellee alleged that his damage was 
occasioned almost entirely by smoke and water, and was of such a general char- 
acter that it was impossible for him to itemize specifically the articles damaged. 
The appellee further alleged that the fire was reported immediately, and an 
adjuster of the company looked over the loss, and noted the amount of the damage 
to the appellee; that he had taken an inventory of his stock on January 1, 1925, 
twelve days before the fire occurred, which inventory he tendered to the appellants, 
and showed the purchases and cash sales up to the date of the fire; that ap- 
pellee estimated his damage to his stock as being 15 per cent. of the amount 
thereof at the time of the fire. 

The court overruled the appellants’ motion to make more specific, to which 
ruling the appellants duly excepted. The appellee identified and introduced his 
policy, which was a regular standard form, insuring appellee’s stock of merchan- 
dise in the sum of $5,000 and his furniture and fixtures in the sum of $1,500, 
on which the premium was $131.30. The policy contained a three-fourths clause, 
also a record warranty clause providing that the assured “will keep and preserve 
all inventories of stock taken and all books made and prepared showing the 
record of business transactions during the current year and the preceding calen- 
dar year, and that such books shall be kept in a fire proof safe, and, in the event 
of loss or damage, the books and inventories are to be delivered to the company 
ior examination,” or the policy would be null and void, and no suit or action 
could be maintained thereon. 

The policy also contained the following provision: 

“If fire occur, the insured shall give immediate notice of any loss in writing 
to this company, protect the property from further damage, forthwith separate 
the damaged and undamaged personal property, put it in the best possible order, 
make a complete inventory of the same, stating the quantity and cost of each 
atticle and the amount claimed thereon; and, within sixty days after the fire, shall 
render a statement to this company, signed and sworn to by said insured, stating 
the knowledge and belief of the insured as to the time and origin of the fire, the 
cash value of each item thereof, and the amount of loss thereon; all incumbrances 
thereon; all other insurance. * * * The insured, as often as required, shall ex- 
hibit to any person designated by the company all that remains of any property herein 
described, * * * and shall produce for examination all books of account, bills, 
invoices and other vouchers or certified copies thereof if originals: be lost, at such 
reasonable place as may be designated by this company or its representative.” 


The appellee testified that the fire which damaged his property originated 
in the \city bakery, which was located next door to appellee, about 9:30 in the 
morning. It was caused by the explosion of a gasoline stove. The bakery was 
on fire when the fire department arrived. Lots of water was poured on the 
fire, and appellee’s damage was caused by water, steam, and smoke. Everything 
was damp in appellee’s store like on a foggy morning—steam, smoke, and ashes 
all over the counters and show cases. The damage extended the entire area 
of#he store. Everyone in there had to get out and stay out. The smoke stayed 
in the store about a couple of hours. Appellee’s merchandise was out on display, 
where people could see it, with price tags on everything, on the variety store 
order. The largest part of appellee’s stock of merchandise was exposed. Nearly 
everything that was hanging up was practically ruined. Lots of these goods 
appellee could not sell, and what he did sell he had to sell awfully cheap. Ap- 
pellee had a balcony in the rear of his store about ten foot square, which was a 
kind of storeroom, where he kept everything, so as to give room down stairs for 
display. The appellee generally kept about half the stock up in the balcony. 
The rear of the store was in a terrible condition. The front was not -quite -so 
bad, but it was brown and black to the front. The greatest damage was in the 
rear of the store, where the smoke came from. There were cracks in the glass 
front windows, and the black smoke came out of those cracks. A third or half 
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of the goods in the balcony was wet and spattered. The water dripped through 
the balcony on to the floor, and was as deep as the soles of your shoes on the 
floor. Appellee had to throw away $200 or $300 worth of goods. He had on 
hand at the time goods of the value of $9,643.43. That was the estimate made from ° 
the inventory taken the first of the year, deducting therefrom the amount of the 
purchases up to the time of the fire and the cash sales to that date. The appel- 
lee looked over his stock of goods carefully and cleaned it up. He thought he 
was damaged 25 per cent. on his stock of goods, but concluded to settle, if the 
appellants were willing to pay, at 15 per cent. He placed the figures at 15 per 
cent. because he wished to induce appellants to pay without a lawsuit. Appellee 
stated that his furniture and fixtures in the store were also damaged, and his 
testimony in detail explains how they were damaged, which damage he estimated 
to be at least $20. He estimated his entire damage at $1,646.51. Appellee notified 
the insurance company the next day, and made proof. of loss within 60 days. On 
January 24, 1925, the insurance company wrote to the appellee stating that it 
had been notified that appellee had sustained damage on account of smoke and 
water from the fire, and that the company had requested its agent, Col. J. W. 
Powell, of Little Rock, Ark., to represent the company in the adjustment of the 
loss, and that appellee would hear from him shortly in connection therewith. 
Col. Powell did not come, and in about a month and a half or two months an 
adjuster did come. In-the meantime appellee received a letter from Col. Powell, 
the adjuster, dated March 2, 1925, in which he ‘stated that he had received appellee’s 
letter of January 27th, complaining that appellee’s loss had not been adjusted, 
and stating that he knew nothing of appellee’s loss at the time he was in Russell- 
ville adjusting other, losses; that, since he had received appellee’s letter, he had 
not had time to return to Russellville, but that he would get there as soon as 
possible. Appellee also received a letter signed by J. W. Powell, adjuster, dated 
January 28, 1925, in which he stated that the loss had been reported, and that 
he would take the matter up as soon as possible, and advised the appellee to take 
an inventory of his loss, and to write fully about it. In reply to this letter the 
appellee on January. 29, 1925, wrote to Col. Powell, describing the nature of the 
fire, the result of same, and the injury and damage to his goods, and stating that 
he did not know what particular items to list; that it was a general smoke damage 
all over the store, and a slight water damage; some of the goods being knocked 
down in the dirt and water by the firemen and others passing through the build- 
ing at the time of the fire. 

On cross-examination the appellee details further the character of damage 
that he sustained, and stated that he had only made a general estimate of his 
damage; that he did not furnish an estimate to Powell, the adjuster. He did not 
ask for any. Scott came to Russellville, and said something about the list, and 
that he wanted to see the goods, and was told by the appellee that most of the 
damaged goods had been sold or thrown away, and therefore he did not furnish 
any inventory. Some of appeilee’s goods were damaged about 80 per cent., some 
50 per cent. and some not at all. 

Another witness, who was a clerk in appellee’s store, testified that he took 
the inventory of the stock, and that it was between $9,000 and $10,000. He testi- 
fied to the general damage, and his testimony tends to corroborate the testimony 
of the appellee as to such damage. 

Another witness, a merchant who had been engaged in the mercantile busi- 
ness in Russellville for many years, and had had an opportunity to inspect appellee’s 
store during and after the fire, stated that appellee had sustained a damage to 
his stock of goods by reason of the fire, which in his opinion, was between 15 and 25 
per cent. Another witness, a banker, who had never been in the mercantile 
business, stated that, if he were buying the stock, he would ‘discount it on the 
general reputation of a fire, and, in his opinion, the appellee had been damaged 
between 15 and 20 per cent. 

’ The owner of the building, who saw the condition of the stock of’ goods 
about two or three hours after the fire, stated that he considered the damage 
to’ the stock was perhaps 25 per cent. He looked at the stock, and it seemed to 
be’ considerably damaged. . 

_ The appellee introduced the insurance company’s bond in the ‘sum of $20,000, 
binding: the» company to pay promptly all claims arising by virtue of any policy 
issued by the fite: insurance company. The appéllee ‘introduced the chief of the 
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fire department and two other members of the fire department who testified to 
the effect that they were on duty and at the scene of the fire on January 13, 1925. 
Two of them testified that the appellee was not greatly ‘damaged. The chief 
estimated that the damage was between $200 and $250; he thought that $250 
would cover the whole loss. 

F. W. Scott testified that he was the adjuster of the defendant insurance 
company; that he called on the appellee in March, 1925, and asked him regarding 
his damage, and requested him to show the witness his inventory and his books, 
but appellee did not comply with his request. Witness asked appellee to show 
him some of the damage, but appellee replied, “Well, there is my stock—look it 
over.” When he asked appellee to show him the books or something to give him 
assistance so that he could arrive at the loss, appellee replied, “There is the 
stock—go to it.” Witness walked around through the stock, and found slight 
damage—couldn’t tell whether it was shopworn or damaged by smoke. Witness 
was not given any assistance to arrive at any part of the loss. Witness was 
the first man on the ground to look after the loss, and the reason he did not get 
there sooner was that he was overcrowded. Witness was not the company’s 
representative except on this particular loss, which he had been asked to adjust 
by Mr. Powell, the adjuster of the company, four or five days before the witness 
came. Witness exhibited a proof of loss signed by the appellee showing that it was 
signed and sworn to by appellee on March 11, 1925, with a notation thereon that 
same was received by the company on March 16, 1925. Witness further stated 
that appellee had put on a fire sale about the 10th of February, and witness 
believed that all the damaged stock had been disposed of, and it would therefore 
be impossible to arrive at any loss or damage to the stock. 

The appellee was recalled, and testified that he had sent in two proofs of 
loss, both sworn to, and that one of them had been sent within the required 60 
days. Witness had received no receipt for either, but he had a letter from J. W. 
Powell stating that he could not accept the paper purporting to be the proof of 
loss, which was the first one sent. 

The appellants prayed the court to instruct the jury to return a verdict in 
their favor. It was the theory of appellants that they were not liable under the 
policy and bond, unless the appellee could specify the articles of merchandise, 
furniture, and fixtures damaged or lost by the fire, and place an estimate of value 
and damage on each item claimed to have been damaged or lost by reason of 
the fire. The appellants presented appropriate prayers for instructions setting 
forth their theory, which the court refused. The court instructed the jury at 
the request of the appellee to the effect that the burden was on the appellee to 
prove by a preponderance of the evidence the allegations of his complaint to the 
effect that his goods were damaged as alleged, and, if the appellee had done 
that, and had complied with the terms of the policy in regard to furnishing the 
proof of loss, he was entitled to recover whatever damages he had sustained by 
reason of the fire, and that in arriving at a verdict the jury should take into 
consideration the value of the stock of goods at the time of the fire, and im- 
mediately after the fire. The appellee had claimed that his stock of goods was 
worth 15 per cent. less after the fire than before; that this was an issue for the 
jery, and, if they found in favor of the appellee, the jury should return a verdict 
for whatever amount of damages they found he had sustained. If the jury found 
in favor of the appellants, they should return a verdict accordingly. The court 
also instructed the jury that, if the appellee had failed to furnish the proof of 
loss required by the conditions of the policy, their verdict should be in favor 
of the appellants. 

The jury returned a verdict in favor of the appellee against the appellants 
in the sum of $1,631.50, with interest at 6 per cent. from March 14, 1925. Judg- 
ment was entered in favor of the appellee against the appellants for that sum, 
from which is this appeal, 

[1] 1. The appellants contend that the appellee’s proof is too remote and 
speculative to entitle him to recover under the policy, because he does not point 
out the particular items of merchandise lost or damaged, or the particular articles 
of furniture or fixtures lost or damaged, nor specify the value of any particular 
item and the loss or damage thereto. This contention is wholly unsound. The 
policy, under which the appellee seeks to recover, insures his entire stock of mer- 
chandise to the extent of $5,000 and his furniture and fixtures to the extent of 
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$15,000 “against all direct loss or damage by fire,” etc. There is a provision in 
the policy to the effect that the company “shall not be liable beyond the. actual 
cash value of the property at the time of the loss or damage, and such loss or 
damage shall be ascertained or estimated according to such actual cash value, 
with proper reduction for depreciation, however caused, and shall in no event 
exceed what it would then cost the assured to repair or replace the same with 
material of like kind and quality; said ascertainment or estimate shall de made 
by the insured and the company, or, if they differ, then by appraisers as here- 
inafter provided,” etc. In the notice of loss and proof of loss clause it is provided: 

“If fire occur, the insured shall give immediate notice of any loss thereby in 
writing to this company, protect the property from further damage, forthwith 
separate the damaged and undamaged personal property, put it in the best pos- 
sible order, make a complete inventory of the same, stating the quality and cost 
of each article and the amount claimed thereon.” 

[2,3] These provisions of the policy show that, where a loss occurs within 
the terms of the policy, the insured is entitled to recover to the extent of the 
loss, whether it be entire or partial, and he is entitled to make proof of the 
damage he has sustained by any competent evidence of such damage. This court, 
in effect, has already ruled against the above contention of the appellants in the 
case of General Fire Ext. Co. v. Beal-Doyle Dry Goods Co., 110 Ark. 49, 56, 160 
S. W. 889, 891 (Ann. Cas. 1915D, 791), where a similar question was presented, 
and where we said: 

“The witnesses showed that, by their: long experience in handling goods of the 
kind that were damaged, they had knowledge of the value of such goods before 
they were damaged; and the opportunity afforded them for the examination of 
the goods after they had been damaged was sufficient to enable them-to estimate 
the extent of that damage. It was not necessary for them to count each piece, 
or to measure the number of yards to the piece. Their familiarity with such 
matters enabled them to tell approximately what the per cent. of damage to the 
whole lot was by an examination of the piles of goods without a minute examin- 
ation of each particular piece. The testimony shows that the witnesses made 
an examination of the goods sufficiently specific and particular to enable them 
to testify that the goods were damaged 50 per cent. of their value. The testimony 
of these witnesses was manifestly to the effect that these goods, by reason of the 
damage they had sustained, were worth to appellee only half as much in the mar- 
ket where appellee would have to sell them as they would have been had they 
not been damaged. It was the opinion of experts about a subject-matter of which 
they showed that they were thoroughly conversant. It was a subject-matter, 
too, that called for and made the testimony of experts proper. The opinions 
of witnesses having a special knowledge of a particular subject, a knowledge 
peculiar to them by reason of their observation and experience in connection 
with such subject, are generally admissible in evidence. The weight to be given 
to the testimony of such witnesses is for the jury, but it is competent for their 
consideration. St. L. I. M. & S. Ry. Co. v. Brookshire, 86 Ark. 91 [109 S. W. 
1169]; Combs v. Lake, 91 Ark. 128 [120 S. W. 977]. See, also, Hutchinson v. 
Foyer [78 Mich. 337], 44 N. W. 327.” 

At least one of the witnesses, who testified for the appellee, to wit, the banker 
Neil, was not an expert, and, if the appellants had objected to this testimony on 
that ground, and that he was therefore an incompetent witness, the trial court 
doubtless would have excluded his testimony from the jury. The other witnesses 
who testified as to appellee’s damage were merchants of experience in the busi- 
ness in which appellee was engaged, and had had an opportunity to examine ap- 
pellee’s merchandise, furniture, and fixtures, after the same had been damaged, and 
their testimony was therefore competent, under the doctrine of the above case, 
and tended to prove the appellee’s damage as set forth in his complaint. The 
court, therefore, did not err in refusing appellants’ prayer for a peremptory in- 
struction directing the jury to return a verdict in their favor. 

2. The appellants moved to require the appellee to make his complaint more 
specific by showing each item of property damaged, giving the amount he claimed 
it was damaged by smoke and water, and the appellants’ prayer for instructions, 
which, if granted, would have told the jury that the appellee was not entitled to 
recover, because he had failed to make this itemized statement of the amount 
of his loss and damage on each particular article, and because he failed to sep- 
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arate the damaged property from the undamaged, making an inventory of the 
same with the cost, quantity, and amount claimed on said property. 

[4] Insurance contracts, like any other contracts, must receive a reasonable 
construction so as to effectuate the intention of the parties to the contract. It 
would be wholly foreign to the purpose of the contracting parties to construe 
the language of the contract, such as that under review, to mean that, as a con- 
dition precedent to recovery, the assured must go through his entire stock, sep- 
arating and segregating the loss on each item. Such is not in the contemplation 
of the parties where there is a general damage to the property insured, although, 
forsooth, some specific articles may escape damage entirely, or may be only 
partially damaged, or all the articles not be damaged to the same extent. Such 
a requirement by the insurer of the assured would be wholly impracticable, espec- 
ially where the policy covered a large stock of general merchandise, and where 
the damage in its nature was general, covering in some degree the whole of 
the property insured. Such was the case here. 

We have not set forth the testimony in detail, but it tended to prove that 
the entire store was blanketed in smoke and moisture as the effect of the fire 
which continued for some time—two hours or more—and which proximately re- 
sulted in damage to the entire stock. Where such is the case, the measure of 
damages may be: ascertained as it was here. 

In 33 C. J. 146, § 885, it is said: 

“The amount which plaintiff is entitled to recover generally depends upon 
the terms of the policy and the extent of the loss or injury, in connection with 
the pleading, and other controlling circumstances of the particular case, less 
amounts to which the company is entitled as credits or offsets on the amount 
due under the policy. Plaintiff may be entitled to recover the full amount stated 
in the insurance contract, as in case of death under a life insurance policy, or 
in case of a total loss under a valued fire insurance policy. But, where the loss 
or injury is only partial, plaintiff ordinarily can recover only the actual amount 
of the loss or injury he has sustained, unless a specified amount is recoverable 
under the terms of the particular policy.” 

The doctrine applicable here is expressed in R. C. L. as follows: 

“Where all property was injured by fire, water, or smoke, the insured need 
take no steps to segregate his property, under a policy which provides that 
damaged and undamaged property shall be separated and cared for in such man- 
ner as to protect the undamaged portion from further deterioration.” 14 R. C. 
L. p. 1313, § 485. 

[5] 3. It is not contended by appellants that appellee had not complied with 
the iron safe clause; and the testimony tends to sustain appellee’s contention that 
he had complied with the notice and proof of loss clause. The issues were sub- 
menos under correct declarations of law, and there was evidence to sustain the 
verdict. 

No error appearing, the judgment is affirmed. 


FIRE ASS’N OF PHILADELPHIA v. COOPER. (No. 18106.) 
Court of Appeals of Georgia, Division No. 1. June 14, 1927. 
138 Southeastern Reporfer 864. 
INSURANCE—BURDEN ON INSURED .OF SHOWING INSURER’S 

REFUSAL TO PAY EXCUSING FAILURE TO MAKE PROOF OF LOSS 

HELD NOT SUSTAINED BY EVIDENCE. 

Insured having burden of excusing himself from proving that proper proofs of 
Joss had been made by showing refusal to pay by insurance company held not to 
have sustained burden under the evidence, 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Error from City Court of Polk County; John L. Tison, Judge. 

Attachment by J. J. Cooper against B. A. Thompson levied by service of 
garnishment on the Fire Association of Philadelphia. Judgment for plaintiff, 
garnishee’s motion for new trial was overruled, and garnishee brings error. Reversed. 

Condensed Statement of Evidence by Editorial Staff. 

W. A. Colquitt, sworn for the plaintiff, testified that he was a member of the 
firm that wrote the policy and that he was representing the insured as well as the 
company. He stated.that Thompson notified him of the fire loss on the property, 
insured, and that he immediately sent notice of loss to the company, and that a repre- 
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sentative of the company came down to look over the situation. Witness testified 
he attempted to get. the fire association to adjust the loss with plaintiff, but they 
refused, and that the loss never has been settled, and that the fire association left 
the impression with him that the loss would not be adjusted and would not be paid, 
and that they refused to pay it from the beginning. Witness further testified that 
the adjuster led him to believe that he could not recommend payment of the loss. 
Witness testified that no notice was given Cooper or Thompson that no sufficient 
proof of loss had been filed and that he handled this loss as he handled all other 
losses. Witness subsequently modified his testimony that the fire association had 
refused payment of loss by stating they had been putting it off because the fire 
marshal was investigating the case, and that representatives of company did not 
positively state whether company would or would not pay. Witness never had any 
notice or letters from officers of company saying that they would not pay loss, except 
for one letter from company stating claim was year old, which he wrote them was 
not true and received reply that they would go into matter further. Witness did 
not notify Thompson that company declined to pay loss and that he himself did not 
deny liability under policy or refuse to pay it. Witness could not remember the 
kind of notice of loss which he sent to fire association, except that it was merely a 
notice that the fire occurred, and that no sworn notice of loss was ever demanded of 
him. 

Smith, Hammond & Smith and J. M. B. Bloodworth, all of Atlanta, and Mundy 
& Watkins, of Cedartown, for plaintiff in error. 

John K. Davis, of Cedartown, for defendant -in error. 

Luxe, J. J. J. Cooper sued out an attachment against B. A. Thompson, and 
the attachment was levied by serving a summons of garnishment upon the Fire 
Association of Philadelphia. The controlling question is whether or not, on the 
trial of the issue raised by his traverse of the insurance company’s answer to the 
garnishment, the plaintiff carried the burden of excusing himself from proving that 
proper proofs of loss had been made, by showing a refusal to pay by the insurance 
company. A careful study of the record discloses that this burden was not carried, 
end the court erred in overruling the motion for a new trial. 

Judgment reversed. 

Broy.es, C. J., and Broopworrts, J., concur. 


CENTRAL STATES FIRE INS. CO. v. JENKINS. 
Court of Appeals of Kentucky. June 14, 1927. 
295 Southwestern Reporter 855. 
1, INSURANCE—FIRE POLICY MAY LIMIT LIABILITY TO PROPORTION 

OF LOSS THAT POLICY BEARS TO TOTAL INSURANCE. 

Provision of fire insurance policy that the insurer shall not be liable for a 
greater proportion of loss on the property than the amount insured shall bear to the 
whole insurance is valid. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


2. INSURANCE—INSURER HELD LIABLE FOR DAMAGE TO PARTITION 
WALL BETWEEN STOREROOMS- IN PROPORTION THAT ITS 
ee BORE TO TOTAL INSURANCE CARRIED ON. BOTH 
Where two different companies insured adjoining storerooms against fire, insurer 

of one of the adjoining rooms was liable only for the proportion of the damage to the 
wall separating the two rooms that the amount of insurance by it bore to the total 
insurance by both companies, under its policy providing that it should not be liable 
for a greater proportion of any loss than the amount of its policy should bear to 
the total insurance. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from Circuit Court, Webster County. 

Suit by John G. Jenkins. against the Central States Fire Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. Reversed and remanded, 
with instructions. 7 

W. T. Harris, of Morganfield, for appellant. 

Rayburn Withers, of Dixon, for appellee. 

McCanoikss, J. John G. Jenkins owned two adjoining storerooms separated 
by a single wall. For convenience these may be designated No. 1 and No. 2, respec- 
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tively. No. 1 was insured for $1,800 in the Central States Fire Insurance Company, 
and No. 2 for $2,500 in the Continental Insurance Company. All of No. 2 was 
destroyed by a fire, which damaged No. 1, aside from the division wall, to the 
extent of $345.51; it being shown that it will require $970.51 to replace the division 
wall. Jenkins recovered judgment against the Continental Insurance Company for 
the full amount of its policy, $2,500, and it does not appear whether that judgment 
was paid or an appeal taken therefrom. 

In this suit against the Central States Fire Insurance Company, he sought the full 
amount set out supra, $1,316.02. The company denied liability for more than 
eighteen forty-thirds of the cost of replacing the wall in question, to wit, $406.26, 
together with the remainder of room No. 1, $345.51, or a total of $751.77. The case 
was submitted to the court on agreed stipulation of fact and judgment was rendered 
for the full amount of Jenkins’ claim. The insurance company appeals. 

{1] Each of the insurance policies contains the following provision: 

“This company shall not be liable under this policy for a greater proportion of 
any loss on the described property or for a loss by the expense of removal from the 
premises endangered by fire than the amount hereby insured shall bear to the whole 
insurance whether valid or invalid, or by solvent or insolvent insurers covering such 
property, and the extent of the application of the insurance undet this policy and of 
the contribution to be made by this company in case of loss, may be provided for by 
agreement or condition written hereon or attached or appended hereto.” 

[2] This clause is valid and enforceable. Sun Ins. Co. v. Varble, 103 Ky. 758, 46 
S. W. 486, 20 Ky. Law Rep. 556, 41 L. R. A. 792. But appellee argues that it does not 
apply to this case for the reason that the property insured was in each instance cover- 
ed by a single policy; that each store was.a distinct entity and insured as a whole 
without refenrence to its integral parts, and therefore he can recover on each policy 
jor the entire damage to all the property covered by it. We cannot assent to this pro- 
position. Its effect is to pay appellee twice the cost of replacing the center wall, and 
thereby enables him to make a profit on his insurance contract, instead of receiving in- 
demnity for his loss, a result not in accordance with the basic elements of insur- 
ance contracts. It is true that each policy covered a separate storeroom and that no 
reference is made in either policy to the division wall, and, if but one storeroom had 
been insured, there could be no doubt of appellee’s right to recover for the full dam- 
age to this wall; but it does not follow that he can duplicate this recovery from the 
insurance on the other room. If he rebuilds one or both stores, his loss is fully met 
in the restoration of the wall. If he does not rebuild either, he is fully indemnified 
when he receives the full amount of damages sustained by the destruction of that wall. 

In Monteleone v.. Royal Insurance Co., 47 La. Ann. 1563, 18 So. 472, 56 L. R. A. 
794, it was held that upon the destruction of a party wall one owner could recover 
the entire loss, on the idea that he was subrogated to the rights of the other owner, 
quoting 2 Woods on Fire Insurance, § 55. In Nelson v. Continental Ins. Co. (C. C. 
A.) 182 F. 783, 31 L. R. A. (N. S.) 598, it was held that the joint:owner of a party 
wall might recover for his one-half of the value of the wall and for the injury to his 
easement in the other one-half, notwithstanding the policy limited recovery to one 
who had sole and unconditional ownership. 

In Citizens’ Fire Ins. Co. v. Lockridge et al., 132 Ky. 1, 116 S. W. 303, 20 L. R. 
A. (N. S.) 226, it was held that the owner of a one-half interest in a party wall can 
recover full value upon its destruction. It is also intimated that an adjoining owner 
might also recover its full value, if similarly insured. Appellee relies upon that case 
as authority in this. Perhaps it was unnecessary in that case for the court to indi- 
cate the supposed rights of the adjoining owner in the party wall, as the right of 
plaintiff to recover might have been based on the doctrine of subrogation, as it was 
in the Monteleone Case, supra. At any rate, the doctrine there laid down cannot be 
extended to such an extent as to give a single owner double damages. As the party 
wall was included in both buildings, it was a part of each and covered by both poli- 
cies, and, as to it, the policy provisions above set out apply in full force, and it would 
seem that the prorater of indemnity offered by appellant is the correct basis of ap- 
portionment. : 

Wherefore the judgment is reversed, and cause remanded, with instructions to 
render judgment for appellee for $751.77. 
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COUCH v. FIDELITY-PHENIX FIRE INS. CO. 
Court of Appeals of Kentucky. June 24, 1927. 
295 Southwestern Reporter 1054. 

1, INSURANCE—PROVISION VOIDING FIRE INSURANCE POLICY IN 
EVENT OF PLACING INCUMBRANCE ON PROPERTY HELD VALID. 
Provision in fire insurance policy that, if property shall hereafter become 

mortgaged and incumbered, policy shall be null and void, Aeld valid and enforce- 

able. 
(For other cases, see Insurance, Dec. Dig. § 330[1].) 


2. INSURANCE—PLACING OF INCUMBRANCE ON PROPERTY, IN 
VIOLATION OF PROVISION OF FIRE INSURANCE POLICY, IS 
MATERIAL TO RISK (KY. ST. § 639). 

Placing of incumbrance on property insured, in violation of provision against 
subsequent mortgages or incumbrances thereon, is material to risk, and is not 
affected by Ky. St. § 639, making all statements in application representations, 
and preventing recovery for misrepresentations, unless material or fradulent. 

(For other cases, see Insurance, Dec. Dig. § 330{1].) 


3. INSURANCE—INSURER, WHO HAD NO ACTUAL NOTICE OF RE- 
CORDED MORTGAGE, DID NOT BY DEMANDING PAYMENT OF 
PREMIUM NOTES, WAIVE PROVISION VOIDING POLICY FOR IN- 
CUMBRANCES. 

Fact that company demanded payment of premium notes, after recording of 
mortgage on property in violation of provision of policy against placing of in- 
cumbrances, held not to constitute waiver by company of forfeiture provision, 
where insurer had no actual notice of incumbrance. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

— from ae Court, or ow. 

ction by W. T. Couch against the Fidelity-Phenix Fire Insurance ‘ 

Judgment for defendant, and plaintiff appeals. Affirmed. os Aree 
Blackwell & Lisman and C. W. Bennett, all of Dixon, for appellant. 

M Gordon & Laurent, of Louisville, and Rayburn & Withers, of Dixon, for ap- 
pellee. 

McCanoness, J. On the 5th day of October, 1922, the Fidelity-Phenix Fire In- 
surance Company issued a fire insurance policy to W. T. Couch, covering a dwelling 
in the sum of $500 and a smokehouse in the sum of $50. The policy was a five-year 
tarm policy, the premium being payable in installments, the first of which was paid 
in cash, and the other four being payable on the Ist day of January of each year, be- 
ginning January 1, 1924. The policy contained the usual provisions for suspension 
during the period of default in any of the installment payments after maturity, and 
also the stipulation: 

“If the property, or any part thereof, shall hereafter become mortgaged and in- 
cumbered, * * * then in each and every one of the above cases this policy shall be 
null and void.” 

Couch did not pay the premium installments maturing January 1, 1924, and Janu- 
ary 1, 1925, and the property was destroyed by fire December 17, 1925. In the mean- 
time the company had retained the premium note; but it does not appear that any 
communication passed between the parties in reference thereto until January 27, 1926, 
when, without any knowledge of the fire, the attorneys for the company wrote the 
insured, demanding payment of the three installments due thereon on the Ist day of 
January, 1924, 1925, and 1926. At that.time the insured had not notified the company 
of his loss’ and it is not claimed that it had any information in reference thereto. 
Later, on April 3, 1926, the insured furnished proof of loss and- demanded payment 
thereof, which was refused, whereupon he filed suit. 


The insurance company relied on two grounds of defense: (1) That in default of 
the payment of the premium notes the policy was suspended at the time of the fire; 
(2) that at the time the policy was issued the property was incumbered by a mort- 
gage for $500, and that later, on the 28th of May, 1924, and after the policy was 
issued, plaintiff placed another mortgage on the property in the amount of $600, and 
thereby the policy was forfeited. 

In his reply plaintiff pleaded the uncondition demand for payment of the past-due 
premium notes as a waiver of the suspension clause. He also pleaded that at the time 





838 The Insurance Law Journal, Vol. 69 [Nov., 1927 


of the execution of the mortgage, on May 28, 1924, he thought the policy was sus- 
pended, and that the company was carrying his notes in order to afford him an op- 
portunity to reinstate the policy by payment, if he desired; that the mortgage was re- 
corded, and gave constructive notice to the campany; and that it thereafter elected 
to retain the notes as a subsisting demand at all hazards, and to continue the policy 
in force, thereby waiving the incumbrancé provision. The lower court sustained a 
demurrer to the reply, and, upon the plaintiff declining to plead further, dismissed the 
petition. Plaintiff appeals. 

[1-3] In the late case of Niagara Fire Insurance Co. v. Mullins, 218 Ky. 473, 
291 S. W. 760, the court considered at length a policy provision similar to the one in 
this case, providing a forfeiture in the event the property was subsequently mortgaged 
and incumbered. The validity of the provision was upheld, and it was also held 
that the placing of such incumbrance was material to the risk, and not affected by 
section 639 of the Kentucky Statutes. It was further held, at least inferentially that 
failure to cancel the policy after the recordation of such instrument was not, in the 
absence of actual notice, in itself evidence of an intention by the insured to waive 
the forfeiture provision. No difference is perceived in the two cases. It is not in- 
timated that insured had actual notice of this incumbrance, and there is nothing in its 
conduct to intimate that it intended to waive it, and this is sufficient basis for the rul- 
ing of the trial court, and renders it unnecessary to consider the effect of the mort- 
gage that existed upon the property at the time the policy was issued, or of the alleg- 
ed waiver of the suspension clause resulting from non-payment of the premium. 

Wherefore the judgment is affirmed. 


CRANK vy. STATE MUT. RODDED FIRE INS. CO. (No. 118.) 
Supreme Court of Michigan. July 29, 1927. 
214 Northwestern Reporter 962. 

1. INSURANCE—PURCHASER OF PROPERTY COVERED BY MUTUAL 
FIRE POLICY CANNOT RECOVER FOR FIRE LOSS, IN ABSENCE OF 
a geal AND APPROVAL OF SECRETARY REQUIRED BY BY- 

A ; 

Where by-laws of mutual fire insurance company required, in case of transfer 
of property with continuance of insurance in purchaser, that assignment of policy be 
made with signatures of vendor and approval of secretary of company, held that, in 
absence of such assignment and approval, purchaser could not recover for loss re- 
sulting from fire, notwithstanding he paid assessment on notice sent to his vendor and 
received post card from secretary of company reciting receipt of payment. 

(For other cases, see Insurance, Dec. Dig. § 207 [1].) 


2. INSURANCE—PURCHASER OF PROPERTY COVERED BY MUTUAL 
FIRE POLICY CANNOT BECOME INSURED WITHOUT BECOMING 
MEMBER OF COMPANY. 

A mutual fire insurance company insures members only, and a purchaser of pro- 
perty, real or personal, covered by insurance in such a company cannot, even by as- 
signment, become an insured without also becoming a member of the mutual company 
in accordance with its charter and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 207 [1].) 


Error to Circuit Court, Genesse County; Edward D. Black, Judge. 

Action by Frederick Crank against the State Mutual Rodded Fire Insurance 
Company. Judgment for defendent, and plaintiff brings error. Affirmed. 

Argued before the Entire Bench. 

Wm. S. McNair, of Northville (N. Calvin Bigelow, of Detroit, of counsel), for 
appellant. 

Kinnane & Leibrand, of Bay City, for appellee. 

Wrest, J. [1] This is an action on a fire insurance policy issued by defendant 
company to J. J. and Florence Waggoner. Defendant is a mutual fire insurance com- 
pany, organized under the laws of this state. The policy to the Waggoners insured 
farm buildings, live stock, and farm products owned by them. November 11, 1921, 
the Waggoners sold the farm to plaintiff on land contract, and the next day sold the 
live stock, tools, and farm products to him by bill of sale. 

In case of transfer of property, with continuance of the insurance in the pur- 
chaser, the by-laws of the company require an assignment of the policy, the signatures 
of the vendors and vendee, and the approval of the secretary of the company. No 
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attempt to transfer the insurance to plaintiff was made. July 1, 1922, the company 
sent the Waggoners notice of assessments due, with penalty. This notice reached 
plaintiff through the Waggoners with whom he had agreed to keep the premises in- 
sured, and he sent the following letter to the company on July 13, 1922: 

“Find herewith inclosed money order of $39.60 for surance on the property. 
Kindly excuse it being late but the change of property took quite a time to straighten 
out. Mr. J. J. Waggoner still holds the policy, but kindly forward receipt of this 
payment to me. Thanking you in advance.” i ; 

July 15, 1922, the secretary of the company mailed plaintiff a post card reading: 

“May assessment, 1922. 

“Policy No. 16367. : 

“ Received from the person to whom this card is addressed the amount given 
herein in payment of assessment. 

Assessment 


T 

“The assessment was called May 1, 1922.” 

July 26, 1922, the secretary sent plaintiff a letter reading: 

“We are in receipt of $39.60 in payment of your May, 1922, assessment on pol- 
icy No. 16367 and we are herewith inclosing receipt to $37.80. 

“According to a recent revision to article 10 of the charter, if a delinquent as- 
sessment is paid before suit is started for collection 50 per cent. of the damage 
should be returned to the assured. Therefore, we are inclosing check for $1.80, 50 
per cent. of the damage which was added to this assessment.” F 

September 25, 1922, fire destroyed one of the buildings and the farm tools and 
products. Notice of the loss was given the company, a claim being made for $2,- 
800.60 loss on personal property. October 27, 1922, the secretary of the company 
wrote the following letter to plaintiff's attorney: 

“Answering your letter of the 23rd inst., wish to advise that policy No. 16367 
was issued to J. J. & F. Waggoner and that no one else’s property can be protected 
under this policy. Therefore the claim of Mr. Frederick Crank cannot be allowed 
as we have no contract with him of any nature.” : 

February 3, 1923, the company paid J. J. and F .Waggoner $2,866.18, in full for 
loss on the building covered by the policy in suit, which sum included $41.18 for 
interest. 

At the close of plaintiff’s proofs, the court granted defendant’s motion for a 
directed verdict in its favor, and entered judgment for defendant. We review by 
writ of error: 

“The plaintiff contends that, under the peculiar circumstances of the case, there 
was a contractual relation established between the defendant and the plaintiff—or, 
at least evidence tending to establish it—and that therefore the case ought to have 
been submitted to the jury.” 

Defendant claims that plaintiff never became a member of the company, and 
therefore cannot claim any benefits, and to grant him relief would require a holding 
that he became a member of the company by way of estoppel. The policy was 
issued to the Waggoners and never assigned by them to plaintiff. There was rea- 
son in paying the Waggoners the loss on the building, for the legal title was in them, 
and they had not assigned the policy. The insurance on the personal property was 
of no concern to the Waggoners, and the claim included property they never owned 
and farm products raised after plaintiff’s purchase. 

Defendant relies on the holdings of this court in Kamm & Schellinger Brewing 
Co. v. St. Joseph County Village Fire Ins. Co., 168 Mich. 606, 134 N. W. 999; Har- 
per v. Michigan Mut. Tornado, Cyclone & Windstorm Ins. Co. 173 Mich. 459, 139 
N. W. 27; Leonard v. Ins. Co., 192 Mich. 230, 158 N. W. 1041; McNatt v. Patrons’ 
Mut. Fire Ins. Co., 210 Mich. 610, 178 N. W. 73. 

The opinion of Mr. Justice Stone in the Kamm Case is applicable to this, and 
leaves nothing further to be said on the subject. In the Kamm Case there was an 
assignment of the policy to the purchaser, but no approval by the secretary. In the 
case at bar there was fio assignment of the policy, and, of course, without it no ap- 
proval by the secretary. é 

[2] We find nothing in this record taking this-case out of the well-established 
rule that a mutual fire insurance company insures members only, and a purchaser of 
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property, real or personal, covered by insurance in such a company, cannot, even by 
assignment, become an insured without also becoming a member of the mutual 
company in accordance with the charter and by-law provisions. 

The judgment is affirmed, with costs to defendant. 

Suarpe, C. J. and Birp, SNow, STEERE, FeLLows, CLarK, and McDona Lp, JJ., 
concur. 


STATE SAV. BANK v. SHIBLE MUT. FIRE INS. CO. (No. 26055.) 
Supreme Court of Minnesota. July 8, 1927. 
214 Northwestern Reporter 926. 
(Syllabus by the Court.) 

INSURANCE—OWNER’S SALE OF PROPERTY WITHOUT CONSENT 
TO TOWNSHIP MUTUAL FIRE INSURANCE HELD TO PREVENT 
MORTGAGEE FROM COLLECTING INSURANCE, REGARDLESS 
OF STATUTE (GEN. ST. 1923, §§ 3512, 3659, 3670). 

A policy of insurance issued by a township mutual fire insurance company pro- 
vided that the policy should become wholly void if the property insured was sold or 
transferred without the consent of the company indorsed on the policy. A rider 
provided that the loss, if any, should be payable to appellant, as the holder of a 
mortgage on the property. The property was conveyed to third parties without the 
consent of or notice to the company. Subsequently a dwelling house covered by 
the policy was destroyed by fire. In an action by the mortgagee to collect the in- 
surance, the company defended on the ground that the contract of insurance was 
avoided by the transfer of the property. Held, that the defense is good; that, since 
the provisions of the statute applicable to fire insurance companies generally are not 
applicable to township mutual companies, and since such companies are not re- 
quired to use the standard form of policy prescribed by section 3512, G. S. 1923, the 
mortgagee’s protection is lost when the insured loses his right to enforce the policy. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 
Appeal from District Court, Swift County; G. 5. Qvale, Judge. 


Action by the State Savings Bank against the Shible Mutual Fire Insurance 
Company. From a judgment for defendant, plaintiff appeals. Affirmed. 

John I. Davis, of Benson, and Oscar Hallam, St. Paul, for appellant. 

C. A. Fosnes and John C. Haave, both of Montevideo, and Frank E. Wright, of 
Appleton, for respondent. 

Lees, C. This action was brought to recover on a policy of fire insurance. The 
court made findings in defendant’s favor. This appeal was taken from the judg- 
ment. 

The policy covered the dwelling house on a farm in Swift county, once owned 
by William H. Doyle. In May, 1919, Doyle entered into a contract for the convey- 
ance of the farm to the Lowell Investment Company. In July of the same year the 
contract was assigned to Albert L. Stone. In February, 1920, Doyle and Stone 
mortgaged the farm to a Swift county bank. The bank assigned the mortgage to 
the plaintiff. The mortgage provided that the mortgagors should keep the farm 
buildings unceaseingly insured in a responsible insurance company, the amount of 
loss, if any, to be payable to the mortgagee. In March, 1920, Doyle conveyed the 
farm to Stone. In April, 1920, defendant, a township mutual fire insurance com- 
pany, issued the policy in question to Stone. Incorporated therein was one of de- 
fendant’s by-laws, providing that, if the property should be sold or transferred, 
or if any change took place in the title, use, or occupation by the act of the assured, 
without the consent of the defendant indorsed on the policy, the policy should be- 
come wholly void. In August, 1920, Stone assigned the policy to W. F. Couch, who 
had purchased the farm from him. Defendant gave its consent to this assignment 
and its secretary attached a rider to the policy reading: : 

_ “Mortgage Clause—Subject to the stipulations, provisions and conditions con- 
tained in the policy, the loss, if any, is payable to State Savings Bank, mortgagee, or 
its assigns, as their interests may appear.” 

Plaintiff is the bank referred to in the rider. In February, 1923, Couch con- 
veyed the farm to De Wolf and Howe. Neither the plaintiff nor the defendant had 
knowledge or notice of the conveyance until after a fire totally destroyed the dwell- 
ing house in October, 1923. Due notice and proof of loss was given, and, upon de- 
fendant’s refusal to pay, this action was brought. The defense was that the con- 
veyance of the property by Couch to DeWolf and Howe avoided the policy in toto. 
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The trial court took that view of the case, and the sole question presented is whether 
it is erroneous. 

Among the provisions of the statute applicable to township mutual fire insur- 
ance companies is section 3659, G. S. 1923, reading in part as follows: 

“No law relating to-insurance companies now in force in this state shall apply 
to township mutual fire insurance companies unless it shall be expressly designated 
in such law that it is applicable to such companies.” 

Section 3670, G. S. 1923, provides that township mutual fire insurance com- 
panies shall be governed by the act of the Legislature under which they are organ- 
ized, and shall be exempt from all provisions of the insurance laws of this state, 
“not only in governmental relations with the state, but for every other purpose, 
and no law, hereafter passed shall apply to such company unless it shall be expressly 
designated in such law that it is applicable to township mutual fire insurance com- 
panies.” 

Section 3512, G. S. 1923, provides: 

“No fire company shall issue on property in this state any policy other than the 
standard form herein set forth, * * * and no condition, stipulation or term, other 
than those therein provided for, * * * shall be valid. * * *.” 

The standard form provides that, if the policy shall be made payable to a mort- 
gagee of insured real estate, no act or default of any person other than the mort- 
gagee or his agents, or those claiming under him, shall affect the mortgagee’s right 
to recover in case of loss. 

Counsel for plaintiff concede that, with practical unanimity, the authorities agree 
that an act of the owner of insured property which forfeits the policy as to the in- 
sured forféits it also as to the mortgagee to whom the loss is made payable, unless 
by act of the Legislature or in the contract of the parties provision is made for the 
continued protection of the mortgagee, notwithstanding such act of the insured. This 
conclusion is based on the following line of reasoning: A policy of fire insurance is 
a contract to indemnify the insured against loss. It is a personal contract with him. 
It is not an absolute promise to pay money when the property is destroyed. It does 
not run with the insured property, unless expressly so stipulated. A mortgagor and 
a mortgagee may each separately insure his own interest in the mortgaged property. 
When the insurance is effected by the mortgagor, with the consent of the insurer he 
may have the loss made payable to the mortgagee by an indorsement on the policy. 
Such an indorsement is treated as a stipulation in advance for the payment of the 
amount which may become due under the policy. It gives to the mortgagee an 
equitable interest in the money to the extent of the debt secured by the mortgage, 
but the direction to pay to the mortgagee, although consented to by the insurer, does 
not give rise to a contract between the mortgagee and the insurer. The mort- 
gagee’s rights depend on those of the insured, and, if the insured loses his right to 
enforce the contract with the insurer, the mortgagee loses his also. Many cases sus- 
taining these propositions are collected in 26 C. JB 84. See also Langdon v. Minn. 
Farmers’, etc., Ins. Co., 22 Minn. 193; Plath v. Farmers’ Mut. Fire Ins. Ass’n, 23 
Minn. 479, 23 Am. Rep. 697; Bates v. Equitable, etc., Ins. Co., 77 U. S. (10 Wall.) 
33, 19 L. Ed. 882. 

It is to be understood, of course, that none of these rules are applicable, where 
the policy is in the standard form prescribed by the statute. See Magoun v. Fire- 
men’s Fund Ins. Co., 86 Minn. 486, 91 N. W. 5, 91 Am. St. Rep. 370; Bankers’ Joint- 
Stock Land Bank v. St. Paul F. & M. Ins. Co., 158 Minn. 363, 366, 197 N. W. 749; 
Mark v. Liverpool, etc., Ins. Co., 159 Minn. 315, 322, 198 N. W. 1003, 38 A. L. R. 310. 

Township mutual fire insurance companies are not required to use the standard 
form of policy. Trost v. Delaware, etc., Ins. Co., 137 Minn. 208, 163 N. W. 290. So 
the case comes to this: Should such a policy as this be construed to require the in- 
surer to pay the amount of the loss to the mortgagee, not withstanding the fact that 
neither the mortgagor nor his grantees could enforce the contract? 

Counsel for plaintiff advances arguments which, if addressed to the Legislature, 
might well lead to an amendment of the statute which would place policies issued by 
township mutual fire insurance companies in the same class as policies written by 
other fire insurance companies; but, if we were to construe the statute as we are 
asked to construe it, we should be invading the province of the Legislature. Pre- 
sumably the Legislature knew the law as it stood before the use of the standard 
form of policy was prescribed, and, for reasons of its own, decided not to change 
it as to township mutual fire insurance companies. 

Judgment affirmed. 





842 The Insurance Law Journal, Vol. 69 [Nov., 1927 


KAUFMAN JEWELRY CO. v. INS. CO. OF STATE OF PENNSYLVANIA. 
SAME v. AGRICULTURAL INS. CO. OF WATERTOWN, N. Y. 
(Nos. 25907, 25908.) 

Supreme Court of Minneseta. August 5, 1927. 

(Syllabus by the Court.) 

1. PLEADINGS—ANSWER THAT AWARD FOR FIRE LOSS COVERED 
ARTICLES BELIEVED BY ARBITRATORS TO HAVE BEEN STOLEN 
AFTER FIRE HELD NOT TO PLEAD CONCLUSION. 

The allegation of an answer attacking an award of arbitrators of a fire loss 
averred that the award included a large sum for the value of articles believed 
by the arbitrators to have been stolen at a time subsequent to the fire. That is 
a sufficient averment of misconduct to avoid the charge that the answer pleaded 
nothing but conclusions. 

(For other cases, see Pleadings, Dec. Dig. § 8[6].) 


2. INSURANCE—AWARD FOR FIRE LOSS BY ONE ARBITRATOR, WHO 
DID NOT CONSIDER BASIC FACT GOVERNING ALLOWANCE OF 
$20,000 HELD VOID, saat 
The award in question was made by one of the appraisers and the umpire; 

the other appraiser not joining therein. It appearing that the umpire did not 
consider at all a basic fact issue upon the determination of which for plaintiff 
depended an allowance of $20,000, the award must fall as matter of law. Although 
on its face responsive to the issues submitted, it is now made to appear not 
responsive to the extent that the main issue was not even considered by the 
umpire. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 


Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 

Two actions by the Kaufman Jewelry Company against the Insurance Com- 
pany of the State of Pennsylvania and against the Agricultural Insurance Com- 
pany of Watertown, N. Y., tried together. Verdict for defendants. From others 
denying its motion for judgments notwithstanding verdicts or a new trial, plaintiff 
appeals. Affirmed. 

Harry A. Hageman, of St. Paul, for appellant. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for respondents. 

Strong, J. Two actions tried together, to recover on an award of arbitrators 
of a fire loss under the Minnesota standard fire insurance policy. After verdict 
for defendants, plaintiff appeals from the orders denying its motions for judg- 
ment notwithstanding or a new trial. 

In 1294 plaintiff was conducting a wholesale jewelry business in St. Paul. 
It suffered a fire loss on March 23d. Defendants are two of the insurers; the 
action against one of the others having been here already. Kaufman Jewelry 
Co. v. Fireman’s Ins. Co., 168 Minn. 431, 210 N. W. 289. There was a failure to 
agree upon the amount of the loss, and an appraisal by appraisers or arbitrators 
appointed pursuant to the provisions of the standard policy, which require a 
finding by such appraisers of sound value and loss and damage. In this case, 
the appraiser appointed by the insurers refusing to join therein, the appraiser 
for the insured and the umpire fixed the sound value of plaintiff’s jewelry stock 
immediately preceding the fire at upwards of $83,000. (For convenience of dis- 
cussion we use round rather than exact figures.) The loss and damage “oc- 
casioned by said fire” was fixed at $38,000. The award itself goes no farther, but 
it is conceded that $18,000 was allowed for damage to stock which survived the 
fire, and that $20,000 is the amount fixed as the value of goods totally obliterated 
or which were at least in stock just before the fire, and not to be found there- 
after. The fire was of short duration. There being relatively slight destruction 
of the shelves, trays, and other containers in which the goods were kept, it is 
hardly possible that $20,000 worth of jewelry was destroyed. No physical evidence 
of such destruction in the way of molten fragments, metallic or otherwise, was 
found. The strong implication is that, if this item of $20,000 was lost, it was 
through theft perpetrated during or after the fire. 

The preliminary and controlling issue was whether: the goods disappeared 
during the fire or so soon afterwards and under such circumstances as to result 
in a fire loss under the policies, or whether, on the other hand, the loss was 
so far independent of the fire as not to have been one resulting therefrom, and 
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therefore not a risk insured against. The award, unexplained, indicates a con- 
sideration of that question and a decision of it in favor of plaintiff. In fact the 
award is explainable on no other hypothesis. 

{1] 1. The first claim for appellants is that the answers, in their attack upon 
the award, are so general in their allegations as not to present any issue within 
the rule of McQuaid Market House Co. v. Home Ins. Co., 147 Minn. 254, 180 N. 
W. 97. There the answer consisted of general allegations of “bias and prejudice” 
on the part of an appraiser and the umpire “with no specific fact tending to sup- 
port the conclusion of misconduct.” Such generality of pleading, unaided by 
any charge of specific wrongdoing, was held insufficient to refute “the presump- 
tion of verity surrounding the award.” The answers in the instant cases avoid 
that fatal error. It is averred that the appraiser and the umpire included in the 
award “the value of articles believed by” them “to have been stolen from the 
custody of the insured at a time subsequent to the fire, and that the value of such 
articles so included by the said appraisers * * ™* amounted to upwards of 
$20,000.” The reference is to the large item of jewelry which disappeared during 
or after the fire, and is sufficiently specific to avoid the rule of the McQuaid 
Case and raise the issue which has been the whole subject-matter of this litiga- 
tion. There was no motion to make the answers more definite and certain. 

{2] 2. The appraiser and umpire who made the award testified in support 
of it for plaintiff. The umpire said frankly that he did not consider at all the: 
fact issue whether the $20,000 worth of jewelry was lost as a result of the fire 
or simply disappeared afterwards and because of an unrelated cause. No other 
construction can be put upon his testimony, a portion of which is as follows: 


“Q. What did you consider had happened to those goods, that $20,000? 
* * * AT did not consider what had happened to it. Q. You didn’t consider 
that at all? A. No. * * * I didn’t understand that the appraisers were to 
determine what may have happened.” 


It does not appear clearly whether the appraiser for plaintiff did or did 
not consider and decide the vital issue. So, as to him, we give the award the 
benefit of sustaining presumption. But, only the appraiser and the umpire hav- 
ing joined therein the award falls as a matter of law for the declared omission 
of the umpire even to consider the issue, only the decision of which for plaintiff 


could support any allowance for the $20,000 worth of jewelry which was lost 
and not burned. 


Judges have not yet agreed upon any general rule for the avoidance of 
awards. They concur only as to some of the elements of the problem. They 
agree, for example, that awards cannot be lightly set aside, and that they are 
attended with every presumption of validity. McQuaid House Co. v. Home Ins. 
Co., supra. This court holds that, while an award cannot be vacated for mere 
inadequacy, there may be inadequacy so gross as to justify invalidation on the 
ground of fraud. Baldinger v. Camden Fire Ins. Ass’n, 121 Minn. 160, 141 N. W. 
104. There is general agreement in the proposition, whatever it may mean, that 
when an award is so grossly inadequate or excessive as to amount to fraud, it 
may be vacated. It is the writer’s opinion that it is a mistake in such cases to 
pretend adherence to the concept of fraud in delimiting the grounds for impeach- 
ment. In the instant case, for example, there is not the slightest suggestion that 
either appraiser or umpire was guilty of fraud. But it does appear, as already 
indicated, that the umpire at least did not consider at all the principal fact issue— 
without the consideration of which and its decision for plaintiff there was no 
basis for the allowance of $20,000. However it may be characterized as a matter 
of terminology, that was fundamental error, an omission of such character that 
the result cannot stand, whether it be considered in effect fraudulent or other- 
wise. While the award in terms covers the issues submitted, it now appears 
plainly that the more important issue as to amount involved was not even con- 
sidered by the umpire. However, therefore, we may characterize the operation 
by which it was reached, the award is not responsive to the issues submitted, and 
should be vacated as a matter of law. 


The actions being on the award as such, it follows not only that the verdict 
of the jury was right, but also that the motion of defendants for a directed verdict 
should have been granted. There is, therefore, no occasion to consider alleged 
errors in the charge or the admission of evidence. As to the claim that the 
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record of the proceedings before the arbitrators was inadmissible for any pur- 
pose, see Larson v. Nygaard, 148 Minn. 104, 180 N. W. 1002. 
Orders affirmed. 





LUX v. MILWAKEE MECHANICS’ INS. CO: (No. 15883.) 

Kansas City Court of Appeals. Missouri. May 9, 1927. 
Rehearing Denied June 6, 1927. 
295 Southwestern Reporter 847. 

1. INSURANCE—TOTAL LOSS RESULTS IN LAW WHEN BUILDING BY 
REASON OF FIRE LOSES ITS IDENTITY THOUGH SOME PARTS 
REMAIN STANDING. 

Where by reason of fire building has lost its identity and specific character as 
such, although some parts of it remained standing and could be used in its repair 
or reconstruction, a total loss results in law. 

(For other cases, see Insurance, Dec. Dig. § 493.) 


5. INSURANCE—INSURER IS BOUND BY MUNICIPAL ORDINANCE 
REQUIRING DEMOLITION OF BUILDINGS MADE UNSAFE BY FIRE. 
Municipal ordinance relative to destruction of buildings made unsafe by fire 

must be held to be part of contract of insurance, and insurer is bound thereby. 
(For other cases, see Insurance, Dec. Dig. § 152[3].) 


9. INSURANCE—INSURED NEED NOT CONTEST ORDER BY CITY 
eae REQUIRING DEMOLITION OF BUILDING DAMAGED 
Y FIRE. 

As respects question of total loss, insured was not required, in order to recover 
on policy, to contest order of city superintendent of buildings requiring that building 
be torn down because being unsafe after damage by fire, providing situation was 
such as to justify such order by city authorities. 

(For other cases, see Insurance, Dec. Dig. § 493.) 


Appeal from arc Court, Jackson County; Samuel A. Dew, Judge. 

Action by I. M. Lux against Milwaukee Mechanics’ Insurance Company. Judg- 
ment for ointife ‘for a less amount than that sued for, and plaintiff appeals. 
Reversed and remanded for a new trial. 

Transferred from the Supreme Court of Missouri (285 S. W. 424). 

Frank M. Lowe, John D. Wendorff, and I. M. Lux, all of Kansas City, for 
appellant. 

Fyke, Hume & Hall, of Kansas City, for respondent. 

ArNoLD, J. This is an action seeking to recover on a policy of fire insurance. 

Defendant is a corporation organized and existing under the laws of the state of 
Wisconsin, engaged in writing policies of fire insurance, and duly authorized to 
transact business in the state of Missouri, Plaintiff is a resident of Kansas City, 

Mo., and in January, 1918, was the owner of a two-story frame residence located at 
3604 Thompson avenue in said city. 

On January 9, 1918, in consideration of the payment of $28 premium, defendant 
issued its policy of fire insurance on plaintiff's said property, insuring same for 
a period of three years against loss or damage by fire in the sum of $3,500 for total 
loss. The policy issued was the standard form containing usual provisions. The 
property insured is described in the policy as a two-story frame shingle roof build- 
ing. On January 30, 1918, a fire occurred in said building. According in plaintiff’s 
evidence, the building was so badly damaged by the fire that the superintendent of 
buildings in the city of Kansas City, Mo., on February 15, 1918, ordered plaintiff to 
tear the building down at once, which was done. There appears to have been some 
ineffectual effort made to adjust the loss. The order for the destruction of the 
building was in writing, as follows: 

“Superintendent of Buildings’ Office 
“Kansas City, Mo., Feb. 15, 1918. 

“To I. M. Lux, 3604 Thompson: Upon a thorough examination and inspection 
of the frame bldg. located at 3604 Thompson street, in Kansas City, Missouri, by 
Chas. Lyon, a regular qualified inspector of this department the following conditions 
are found to exist respecting said building, to wit: Impaired by fire and dangerous 
to adjoining neighborhood. And you, as the owner of such building, are hereby 
notified to cause said building to be torn down to satisfaction of building department 
at once. And unless you commence the work by 12 o'clock noon of the at once day 
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following the reception of this notice and employ sufficient labor to do the same as 
expeditiously as it can be done, then such proceedings will be taken in hand against 
you as are authorized by Ordinance No. 38919 of the city of Kansas City, Missouri, 
approved March 9, 1918. [Signed] F. B. aes is 

“ y 2 Lo 

The petition charges: “The property was destroyed by fire. That it was 
burned in such a condition that the outside frame still remained, and that under 
proper conditions could have been repaired.” That on or about January 30, 1918, 
plaintiff notified the defendant of the said fire and furnished proof of loss and 
made demand for the amount due. That plaintiff had estimates of the damage 
made and submitted same to defendant. That defendant refused payment of the 
loss and also refused to proceed to repair the building. That on or about February 
15, 1918, plaintiff was served with the notice above referred to from the superin- 
tendent of buildings of Kansas City, Mo. That plaintiff thereupon notified defend- 
ant of the order to tear the building down. The petition sets out section 8 of 
Ordinance No. 38919, which is the building code of the city, as follows: 

“The superintendent of buildings shall have full discretionary powers of 
declaring to be a public nuisance, any building, any structure or part thereof that 
is unsafe as to fire or for the purpose used or has become unsafe from fire, decay 
or other causes and shall institute such proceedings and take such steps as may be 
necessary for the immediate abatement of any and all such nvisances.” 

Also section 255, or a part thereof, as follows: 

“Any owner, occupant or agent so notified as above provided, who shall fail, 
neglect or refuse to comply with such notice within the time provided by such 
notice shall be deemed guilty of misdemeanor, and every day’s continuance of such 
nuisance, shall be deemed and taken to be a separate and distinct offense.” 

The petition recites that, pursuant to said notice, that part of said building 
remaining unburned was torn down by plaintiff; that plaintiff suffered the total 
loss of said property, which was of the reasonable value of $4,500; that the said 
fire was the direct cause of the loss and damage. Judgment was sought in the 
sum of $3,500, the face value of the property, with interest at 6 per cent. from 
January 30, 1918, and $350 attorney fees. . 

The answer is a general denial, but admits defendant’s corporate existence 
and the issuance of the policy, as alleged in the petition. As affirmative defense 
the answer pleads the following clause in the policy: 

“This company shall not be liable beyond the actual cash value of the property 
at the time any loss or damage occurs, * * * and shall in no event exceed what it 
would then cost the insured to repair or replace the same with material of like 
kind and quality, * * * and the amount of loss or damage shall be payable 60 days 
after due notice, ascertainment, estimate, and satisfactory proofs of loss have been 
received by this company in accordance with the terms of this policy.” 


The answer specifically denies that the damage to the insured property was as 
great as the petition alleges, states the policy sued on provides the company shall 
not be liable beyond the actual cash value of the property at the time any loss or 
damage occurs, and the loss or damage shall be ascertained or estimated according 
to such actual cash value, with proper deductions for depreciation, and shall in 
no event exceed what it would cost to replace same. And defendant states the said 
clause, as pleaded, provides the method for such ascertainment, the period in which 
the amount ascertained shall be paid, and, in the event of disagreement between 
the parties as to the amount of the loss, there shall be chosen disinterested 
appraisers to estimate the loss. Further, the answer pleads that a disagreement 
arose between the parties as to the amount of the loss, and that the amount never 
has been determined by appraisers, as provided in the policy. 


The answer specifically denies that plaintiff received notice from the superin- 
tendent of buildings to tear down said building; denies that a notice was served 
upon plaintiff under and by virtue of ordinance No. 38919; alleges that section 8 
of said ordinance and also section 255 thereof referred to in the petition are 
illegal, unconstitutional, and void, and in direct violation of section 30, art. 2, of the 
Constitution of Misosuri, which provides that no person shall be deprived of his 
life, liberty, or property without due process of law, and in violation of section 
1, art. 14, of the Amendments to the Constitution of the United States which pro- 
vides that no state shall make or enforce an law which shall abridge the privileges 
or immunities of citizens of the United States, nor shall any state deprive any 
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person of life, library or property without due process of law, nor deny to my 
person within its jurisdiction: the equal protection of its laws. The answer further 
denies that the policy sued on was in force and effect at the time the said fire is 
alleged to have occurred, and therefore no cause of action had accrued to plaintiff 
at the time this action was brought, and states this suit was prematurely brought. 

The reply is a general denial. The cause was tried to a jury, resulting in a 
verdict for plaintiff in the sum of $2,350, and judgment therefor was entered 
accordingly. . Plaintiff was not satisfied with the amount of the verdict, and after 
timely motion for a new trial was overruled he brought the case here by appeal. 

There was a constitutional question properly and timely presented in the 
answer of defendant. It was kept alive when defendant offered an instruction 
declaring the ordinance pleaded by plaintiff was unconstitutional. But the ruling 
of the court on that instruction was in favor of plaintiff; defendant did not except 
thereto, and has not appealed. Plaintiff appealed, and, of course, has no complaint 
of that ruling. The constitutional question therefore disappears from the case. 
This was the ruling of the Supreme Court on certification of the case by this 
court to that tribunal. 

The main point for determination on this appeal is whether there was a total 
loss of the house within the meaning of the policy and the law. Plaintiff proved 
that his building was damaged by fire to the extent that it was declared a nuisance 
by the superintendent of buildings; plaintiff was ordered to remove it, and by his 
compliance with said order he suffered a total loss and was entitled to damages 
accordingly. Of course the theory of defendant is to the contrary, and it is on 
this point this legal battle is waged. 


The record discloses that the trial court admitted in evidence sections 8 and 255 
of Ordinance No. 38919 of Kansas City, Mo., aproved March 9, 1908, only for the 
purpose of showing the authority under which the city acted as to the disposition 
of the remainder of the structure in question, the theory of the court being that 
the disposition of the remainder of the building under the order of the superintendent 
of buildings had nothing to do with the extent of damage to said building. This 
ruling of the trial court is assigned ‘as error. It is urged that plaintiff tore down 
said building in conformity with the order and thereby sustained a total loss. As 
already stated, section 8 of the ordinance, known as the building code, invests the 
superintendent of buildings with full discretionary power to declare a public 
nuisance any building or part thereof which has become unsafe from fire, and 
requires him to take such steps as may be necessary for the immediate abatement 
of the same. Section 275 of the ordinance provides that such notice, under the 
ordinance, shall be issued by the superintendent of buildings. Section 255 provides 
a penalty for failure to comply with such notice. 

The testimony shows ‘that the house in question caught fire January 30, 1918; 
that it was damaged but not completely destroyed; that portions remained stand- 
ing; that upon inspection the superintendent of buildings found it “impaired by 
fire and dangerous to adjoining neighborhood,” and ordered plaintiff to tear it 
down, which he proceeded, to do and did. The point for our determination under 
the facts presented is whether or not the building, in law, was a total loss. Our 
Supreme Court in O’Keefe v. Insurance Co., 140 Mo. 558, 564, 41 S. W. 922, 923 
(39 L. R. A. 819), has defined “total loss” as follows: 


“The merits of this appeal hinge upon whether this was ‘a total loss’ by fire, 
within the meaning of section 5897, Rev. St. 1889, or ‘a partial loss’ only, and there- 
fore falling within the provisions of section 5899, Rev. St. 1889. To ascertain 
the fact, the court directed the jury as follows: ‘By a total loss is menat that the 
building has lost its identity and specific character as a building, and become so 
far disintegrated that it cannot be properly designated as a building, although some 
part of it may remain standing.’ If this is a correct instruction on the law of the 
case, the finding of the jury must conclude the defendant. In Havens v. Insurance 
Co., 123 Mo. 403, 27 S. W. 718 [26 L. R. A. 107, 45 Am. St. Rep. 570], the court in 
banc defined ‘a total loss,’ within the meaning of a similar section, when applied to a 
building, to mean, ‘totally or wholly destroyed as a building, although there is not 
an absolute extinction of all its parts. It matters not that some débris remains 
which may be useful or valuable for some purposes.’ Over 30 years ago, this 
court in Nave v. Insurance Co. 37 Mo. 430 [90 Am. Dec. 394], held that a policy 
of insurance upon a building was insurance upon the building as such, and not 
upon the material of which it was composed.” 
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And this definition is adopted in Stevens v. Norwich Fire Ins. Co., 120 Mo. 
App. 88, 101, 96 S. W. 684, and in Brown v. Insurance Co., 184 S. W. 122. It 
was — in Stubbins v. Insurance Co., 229 S. W. 407, 408, an opinion by this court, 
as. follows: 

“The evidence shows that the barn was blown down, said that ‘it was a wreck.’ 
Defendant offered to prove that the barn material remained on the premises, and 
had a substantial value, and was substantially sufficient to reconstruct a barn 
of ‘this character,’ that the damage to the material did not exceed 25 per cent. and 
that the barn was rebuilt at a nominal cost from the material of the old barn. The 
court refused this evidence, and this action of the court is complained of as erron- 
eous. We think that the evidence was clearly inadmissible’—citing Rogers v. Fire 
Ins. Co., 157 Mo. App. 671, 139 S. W. 265. . 

[1, 2] From these authorities, we hold the correct rule to be that there is a 
total loss, in law, when by reason of the fire the building has lost its identity and 
specific character as such, although some parts of it remained standing and could be 
used in its repair or reconstruction. In the instant case it appears the testimony 
is conflicting as to the parts of the house which were destroyed and damaged by 
the fire. Under the ruling of the trial court whereby the bearing of the notice to 
tear down was limited to the purpose of showing the authority under which the city 
acted and had nothing to do with the extent of the damage, the verdict of the jury 
was for plaintiff in an amount less than a total loss. The testimony shows the 
building was condemned by the superintendent of buildings, and thereby inferen- 
tially at least, there was a refusal on the part of the city authorities to permit 
repairs. Their opinion, doubtless, was that public safety required the tearing 
down of the building. Defendant urges the building could have been repaired so as 
to make it as good as before the fire, and that the cost of the repairs should be the 
measure of defendant’s liability. : 

[3, 4] The police power of a municipal corporation to guard against unsafe 
buildings by ordering their demolition may not be questioned. The exercise of 
stich power in a particular case may be erroneous and the power possibly may be 
abused, but it exists, subject to judicial control. However, the courts will not 
interfere except upon very clear grounds. Monteleone v. Royal Ins. Co., 47 La. 
Ann. 1563, 18 So. 472; Hamburg v. Garlington, 66 Texas. 103, 18 S. W. 337, 55 Am. 
Rep. 613; Brady v. Insurance Co., 11 Mich. 425, 445. 

The evidence in plaintiff's behalf fully upholds the conclusion of the inspector 
of buildings that the remains of the building, if left standing, would endanger the 
public safety. Plaintiff testified as follows: 

“The floors were burned up, the walls, the windows, doors, and just part of the 
roof was left, and part of one room. The rest of it was all burned down. 

“Q. How about the partitions, floors, and joists supporting them? A. Most 
¢ it on all burned down. Some of it was left—kind of a skeleton, like—burned 
through. 

“Q. How about the sides that were left; were they standing erect, plumb or 
how? A. No, sir; the walls, the western wall was leaning out kind of; the 
building looked like it was going to keel over. 

“Q. Now, what was the— A. (interrupting and continuing) —and the chimney 
had sagged down quite a few inches. There was a lintel, you know, across the 
hay window, and that gave way, and the upper part kind of went down. 

“Q. How about the floor, where the stove was sitting? A. That was all burned 
through; the stove went down to the basement.” 

And Mrs. Frank Hight, testifying for plaintiff, stated: 

“* * * The whole inside of the house, you understand, there was nothing left 
at all; not a thing on the inside of the’ house. The upstairs was getting ready to 
come down, as you call it. 

“Q. Sagging? A. Yes; sagging, and the chimney was sagging. ‘The stove 
that he had in his sitting room was a hard coal burner, and it was in the basement. 
Tt fell through the floor into the basement. There wasn’t event a-shell in the house; 
not even the windows. 


“Q. Doors? A. No, not the doors; everything was burned.” 
_ . The inspector for the city whose report caused the order of demolition to be 
issued by the superintendent of buildings ‘testified : 

“I believe what impressed me most‘in making it unsafe was the fact that the 
wood supports were burned away around the flue. It was quite'a tall flue, and the 
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flue was undermined somewhat, and around on the second floor—probably 8 or 10 

feet of it—was floor! joists, was resting on a wooden lintel, and the wooden lintel 

was burned out, making it weak and sagging, and that had pushed the west wall 
out I should say probably 6 inches, and it was the combination of the flue and 
wooden lintel that impressed me more than anything else in making it unsafe. 

“Q. And you figured, if that flue came down and carried the lintel with it, it 
might possibly push the wall out and tear the house down? A. Well, I thought 
~-there was no telling—one might start first, or the other start first. They would 
probably go down together.” 

The evidence further shows that defendant’s agent instructed plaintiff to board 
up the windows to keep the wind out, as he feared that a hard wind might blow 
over the remains of the building. 

[5, 6] The ordinance pleaded must be held to be a part of the contract of 
insurance, and the insurer is bound thereby. This is in accordance with the 
general rule that where parties contract upon a subject which is surrounded by 
statutory limitations and requirements, they are presumed to have entered into such 
contracts with reference to such statutes, and such provisions become part of the 
contract. Persons are presumed to know the ordinances. There being no question 
of the authority of the city to enact ordinances, they become an integral part of a 
contract of insurance within the city limits. 

X7-9] Defendant insists that the house in question is not shown to have been 
within the defined fire limits of the city. But we hold this point is without merit 
because the police power of the city, in the absence of a positive showing to the 
contrary, is coextensive with the city limits. We do not understand defendant’s 
position in this respect to be to the contrary, the main contention being that the 
order of the superintendent of buildings had no further significance than that, in 
his opinion, the building after the fire was a nuisance, and such order did not tend 
to fix the amount of the damage. But we think the order may fairly and 
reasonably be construed to mean that the requirement that the building be torn 
down was equivalent to a declaration that plaintiff had sustained a total loss. 
Therefore we must conclude the trial court erred in limiting the force and effect 
of the order, in the light of the evidence that the remains of the building constituted 
a menace to the public, and that the city authorities were acting within the scope 
of their duties in ordering its demolition. It is defendant’s position in this respect 
that the action of the superintendent of buildings in ordering the building torn 
down because it was unsafe from fire, decay, or other causes is not conclusive and 
that the property owner is entitled to a hearing in court to determine the question 
of fact as to whether or not the building was a nuisance. Plaintiff was not required 
to contest the order of demolition if the situation was such as to justify such order 
by the city authorities. An examination of authorities cited does not support 
defendant’s position. We have already held the ordinances valid, and therefore the 
superintendent of buildings had authority to act as he did in the premises. | 

We hold the court erred in giving defendant’s instruction E, which withdrew 
from the consideration of the jury the notice given by the building inspector in 
determining whether or not the building was wholly destroyed by fire. (See cases 
cited above.) Plaintiff's objections to instructions B and C given for defendant 
are held to be good, because these instructions are faulty in the same respect as 
instruction E. discussed above. O’Keefe v. Insurance Co., 140 Mo. 558, 564, 41 S. W. 
922, 923, 39 L. R. A. 819; Stevens v. Insurance Co., 120 Mo. App. 88, 101, 96 S. W. 
684, 688: Brown v. Insurance Co. (Mo. App.) 184 S. W. 122, 123; Stubbins v. 
Insurance Co. (Mo. App.) 229 S. W. 407, 408. . 

For the errors above enumerated, the judgment is reversed and the cause 
remanded for a new trial in accordance herewith. 

Bland, J., concurs. 

Trimble, P. J., absent. —_ 

TILLER v. FARMERS’ MUT. FIRE INS. CO. OF BILLINGS, MO. (No. 4176.) 

Springfield Court of Appeals. Missouri. June 9, 1927. 
296 Southwestern Reporter : 

2. INSURANCE—POLICIES OF FARMERS’ MUTUAL INSURANCE COM- 
PANY ARE NOT AFFECTED BY VALUED POLICY STATUTE (REV. 
ST. 1919, §§ 6239, 6464). 

Farmers’ mutual insurance company, organized under Rev. St. 1919, § 6464 
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being specifically exempted from law applicable to general insurance, its policies 
are not affected by section 6239 relative to valued policy. 


(For other cases, see Insurance, Dec. Dig. § 500.) 


3. INSURANCE—VALUE OF PROPERTY DESTROYED WAS NECES- 
SARY ALLEGATION IN PETITION TO RECOVER ON FARMERS’ 
MUTUAL FIRE POLICY. 

In action on fire insurance policy, issued by farmers’ mutual insurance com- 
pany, the value of property destroyed was a necessary and material allegation in 
petition. 

(For other cases, see Insurance, Dec. Dig. § 635.) 


4. INSURANCE—PROOFS OF LOSS WERE NOT EVIDENCE OF VALUE 
OF PROPERTY BURNED NOR COMPETENT ON SUCH ISSUE. 
Proofs of loss, furnished by insured at time of fire, were not evidence of 

value of property burned nor competent on such issue. 
(For other cases, see Insurance, Dec. Dig. § 550, 662[1].) 

5. INSURANCE—POLICY AND APPLICATION ARE NOT EVIDENCE OF 
VALUE OF PROPERTY AT TIME OF LOSS. 

Policy and original application for fire insurance in farmers’ mutual company 
do not constitute evidence of value of property at time of loss. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 


8. INSURANCE—PETITION TO RECOVER ON FARMERS’ MUTUAL FIRE 
POLICY, NOT ALLEGING VALUE OF PROPERTY, FAILED TO STATE 
CAUSE OF ACTION. 

Petition, in action to recover on farmers’ mutual fire insurance policy, which 

did not allege value of property, failed to state cause of action. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

9. INSURANCE—DEFECT IN PETITION FAILING TO STATE VALUE OF 
PROPERTY DESTROYED IS SUBJECT TO AMENDMEN 
Defect in petition, in action on farmers’ mutual fire iota policy for 

failure to allege value of property destroyed, is subject to amendment. 
(For other cases, see Insurance, Dec. Dig. § 643[1].) 


10. INSURANCE—EVIDENCE OF INSURER’S WAIVER OF REQUIRE- 
MENT THAT INSURED PREMISES BE’ OCCUPIED HELD FOR 
JURY. 

In action on farmers’ mutual fire insurance policy, evidence relative to in- 
surer’s waiver of requirement that premises should be occupied held sufficient for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


11. INSURANCE—INSURER, WITH KNOWLEDGE THAT HOUSE WAS 
VACANT WHEN ISSUING POLICY, CANNOT DEFEAT RECOVERY 
ON THAT GROUND. 

If insurer, at time of issuing fire policy, knew that house insured thereby was 
vacant, recovery for loss cannot be defeated on such ground. 
(For other cases, see Insurance, Dec. Dig. § 389[1].) 


12. INSURANCE—INSURED’S STATEMENT IN PROOF OF LOSS THAT 
PREMISES WERE OCCUPIED AND THAT INSURER’S REPRESEN- 
TATIVES KNEW HOW IT WAS OCCUPIED HELD NOT FALSE 
SWEARING. 

Insured’s statement, in proof of loss, in response to question as to whether 
premises were occupied at time of loss, to effect that they were, and that insurer’s 
representatives knew who it was occupied, held not to show false swearing, as 
being merely a statement of his version as to occupancy. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Action by H. A. Tiller against the Farmers’ Mutual Fire Insurance Company 
of — Mo. Judgment for plaintiff, and defendant appeals. Reversed and 
remande 


Schmook & Sturgis, of Springfield, and Gordon J. Massey, of Billings, for ap- 
pellant. 
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Hamlin, Hamlin & Hamlin, of Springfield, for respondent. 
Brap.ey, J. This is an action on a fire insurance policy. Plaintiff recovered, 
and defendant appealed. 

Plaintiff’s petition is as follows: 

“Plaintiff states: 

“That he resides in Greene County, and did on the dates hereinafter mentioned, 
and also does now, and on said date owned certain real estate in section 32, town- 
ship 31, range 22, in said county, with a frame one-story 14x26 dwelling and two 
additions, one story each. 14x14, and two porches 8x14, and one frame smokehouse 
12x14x8. 

“That the defendant issued its policy of insurance on the 7th day of June, 1922, 
and delivered the same to him, in which it agreed to pay him, in case of loss of said 
dwelling, additions and porches as aforesaid, the sum of $750, and for the loss of 
the smokehouse aforesaid $85, and for a frame. 10x28x10 poultry house $40, for 
which the plaintiff paid the premium charged by the defendant, and fully compiled 
with all the terms of the contract and policy imposed upon him. F ; 

“That on the 3lst day of January, 1925, the property, aforesaid, to wit, the 
dwelling and smokehouse, was totally destroyed by fire. That plaintiff, within 
a reasonable time thereafter, and in accordance with the policy, notified the defend- 
ant of his loss, and requested it to furnish with a blank with which he could 
make proof, which it did on the 12th day of March, 1925, and requested the de- 
fendant to pay him the amount due, to wit, $785. 


“Wherefore plaintiff prays judgment against the defendant for the said sum of 
$785, with interest thereon from the 12th day of March, 1925, and all costs of suit.” 

The answer is a genral denial, and then follows an averment that defendant 
is a farmers’ mutual fire insurance company, organized under the law for the pur- 
pose of insuring its members against loss from fire and other casualties. Further 
answering, defendant avers that all of its policies, including the policy sued on, con- 
tains this clause: 

“Should a member (thereby meaning any and every policy holder) vacate or re- 
move from any building and leave the same unoccupied, the insurance thereon shall 
be. utterly void, unless he first procure from the secretary a vacancy permit, which 
in no instance shall be issued for a longer period than sixty days.” 

Defendant further answers as follows: 

“Defendant further says that, at the time of the alleged fire, the building being 
a dwelling house alleged by plaintiff to have been insured by the policy sued on and 
destroyed by fire, was vacant and unoccupied, and the plaintiff had for a long time 
theretofore vacated and removed from said building and left the same unoccupied, 
without procuring from the secretary of defendant any vacancy permit and without 
defendant’s knowledge and consent; that thereby said policy of insurance, if other- 
wise valid, became and was void and same not in force at the time of the 
alleged destruction of said dwelling house by fire. 


“Defendant for another and further defense alleges that each and every policy 
of insurance against loss of fire issued by it, including the policy sued on in this 
case, contains the following provision, to wit: ‘In case of loss, the assured shall, 
within three days, if a building or other property, notify the director of said com- 
pany residing nearest the place of loss, and shall within sixty days from the date of 
such loss render to the secretary of said company at Billings, Christian county, Mo., 
a particular and accurate account of such loss, signed and sworn to by the assured, 
stating the date and circumstance of the same, the exact nature of the title and in- 
terest of the assured and all others in the property, by whom and for what pur- 
pose the property, if a building, was used or occupied at the time of the loss.’ Also 
the following clause and provision, to. wit: ‘If the assured has misrepresented, in 
writing or otherwise, any material fact or circumstance concerning the property 
insured, or if the interest of the assured in the property be not truly and correctly 
stated in the application or at the time such insurance is obtained, or in case of any 
fraud or false swearing touching any matter relating to such insurance or the sub- 
ject thereof, whether before or after a loss has been sustained, in each of such in- 
stances any policy of this company shall be null and void.’ 

“This defendant further states that the plaintiff did, on the 7th day of February 
1925, furnish to the defendant proof of loss in writing, subscribed and sworn by the 
plaintiff before a notary of public of Greene county, Mo., duly commissioned and 
authorized to administer oaths and authenticate affidavits; that in said proof of loss 
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and’as a part thereof the plaintiff falsely stated in writing, subscribed and sworn to 
by him, that the premises, meaning the building alleged in the petition to have been 
destroyed by fire, were actually occupied and inhabited at the time of the alleged 
loss; whereby plaintiff was guilty of false swearing, touching an important matter 
relating to such insurance and the subject thereof after the alleged loss had been 
sustained, and whereby said policy was made null and void.” 

In reply, plaintiff denied that, at the-time the dwelling was destroyed by fire, 
it was vacant and unoccupied and had been for a long period, and alleged that on 
and prior to June 7, 1922, when the policy was issued, he was single and owned the 
land upon which was the insured property, and that prior to June 7, 1922, he made 
application to Joe Diemer, a director of defendant, for insurance on the property, 
and gave to Diemer a full description, and explained to him the character of oc- 
cupancy, to wit, that he (plaintiff) kept in said dwelling a considerable lot of house- 
hold goods which were used by him when he could be on the farm looking after 
and caring for it; that said household goods consisted of chairs, beds, wardrobe, 
stove, and other articles used in keeping house; that he further explained to Diemer 
that at that time and for some time prior he was employed at Springfeld, Mo., and 
there boarded with his brother, and that he was only on the farm at such times as he 
thought necessary to properly look after and care for it, and that he was intending 
to procure a tenant; that, after he had explained the character of occupancy, Diemer 
and was attempting to procure a tenant; that, after he had explained the character of 
occupancy, Diemer prepared the application, and that thereafter the policy was issued 
ond delivered; that he paid all the assessments levied; that March 13, 1924, the barn, 
which was then insured, burned, and*that within three days thereafter he notified 
Diemer, as the policy required, of the loss, and that he and Diemer went to the farm, 
viewed the loss; and that this loss was adjusted. Plaintiff further alleges in his reply 
that while he and Diemer were on the premises, when the loss of the barn was ad- 
justed, he informed Diemer that after the policy was issued on June 7, 1922, a tenant 
had lived in the house from March 12, 1923, to March 13, 1924, but that the tenant 
had moved out, and that the premises at that time were occupied as they were when the 
policy was issued, and that his intention was to procure another tenant, and that 
Diemer on that occasion examined the premises, and, after so doing, informed plain- 
tiff that the premises were occupied within the meaning of the policy, arid that the 
remaining insurance on the dwelling and poultry house was in full force and would 
be so continued until the date of the expiration of the policy, provided assessments 
were paid; that thereupon plaintiff delivered to Diemer the policy, so that Diemer 
could send same to the home office at Billings, so that the insurance on certajn pro- 
perty covered by the policy as originally written could be canceled or eliminated, 
and that thereafter all that would be covered would be the dwelling, smokehouse, 
and poultry house, and that Diemer sent in the policy, and the property designated 
to be eliminated was eliminated, leaving insurance on the dwelling, smokehouse, and 
poultry house for $875, and that the policy was then returned by defendant to 
plaintiff. 

Defendant pleads that aforesaid alleged facts set out in his reply as 
or waiver against defendant’s defense that the dwelling was saoeated lai 


Error is assigned (1) on the refusal, at the close of the case, of defendant’s in- 
struction in the nature of a demurrer to the evidence; (2) on the admission and 
exclusion of evidence; and (3) on the instructions. 


What we may term the demurrer raises three questions, viz.: (1) That the 
petition fails to state a cause of action; (2) that the policy was rendered void 
because the vacancy provision was breached; (3) that plaintiff was guilty of false 
swearing in the proof of loss February 7, 1925. 

[1, 2] So far as appears, the petition was at no time specifically challenged 
below, but, if it fails to state any cause of action, it may be challenged at any time. 
Section 1230, R. S. 1919; State ex rel. Kansas City Light & Power Co., v. Trimble 
(Mo. Sup.) 262 S. W. 357. The petition is challenged on the ground that the value 
of the property destroyed is not alleged. Also it is contended that there was no 
evidence as to the value of the property, and that the defect in the petition is not 
cured. Defendant is a farmers’ mutual insurance company, organized under section 
6464, R. S. 1919, and is specifically exempted by the statute from the law applicable 
to general insurance companies; therefore its policies are not affected by the valued 
policy statute. Section 6239, R. S. 1919. Defendant’s constitution was printed in or 
on its policies and made a part thereof. Its constitution provides that buildings 
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shall not be insured for an amount exceeding three-fourths of the actual cash 
value at the time a policy is issued, and that, in case of a loss or damage by fire, 
the company is liable only for the damage. 

[3, 5] The value of the property destroyed was necessary and material allega- 
tion in plaintiff’s petition. Gustin v. Concordia Fire Insurance Co., 164 Mo. 172, 64 
S. W. 178; Summers v. Insurance Co., 53 Mo. App. 521; Hilburn v. Insurance Co., 
129 Mo. App. 670, 108 S. W. 576; Howerton v. Insurance Co., 105 Mo. App. 575, 80 
S. W. 27; Sappington v. St. Joseph Mutual Fire Ins. Co., 72 Mo. App. 74. There 
are many cases where the point now in hand has been raised and held waived or 
cured by the answer or by the proof adduced. Gustin v. Insurance Co., supra; Ko- 
ropchensky vy. Goddard (Mo. App.) 266 S. W. 343; Wolff v. Fire Insurance Co., 
204 Mo. App. 491, 223 S. W. 810. But in the instant case there is nothing in the 
answer as to the value of the property destroyed and not a scintilla of evi- 
dence in the record in regard to value. The proofs of loss were introduced by 
plaintiff, and it is therein stated that it is verily believed “the damage was caused 
as therein stated and without fraud or evil practice, and that payment of the sum 
of $785 would be just between the assured and the company.” But the proofs of 
loss were not evidence of the value of the property burned, and they are not com- 
petent on that issue. Summers v. Insurance Co., supra; Newmark vy. Insurance Co., 
30 Mo. 160, 77 Am. Dec. 608; Browne v. Insurance Co., 68 Mo. 133. The policy and 
the original application were also introduced in evidence, but nothing in either of 
these is evidence of value at the time of the loss. 5 Joyce on Insurance, § 3769; 19 
Cyc. 835; 26 C. J. p. 353. 

(6, 7] Plaintiff invokes the rules of intendment and implication when a petition 
is not attacked until after verdict. All rules of intendment and implication may be 
invoked in support and aid of the petition, and these rules are very liberal, and, 
if there are any allegations from which an essential omitted allegation may be im- 
plied, the petition will be held to be good. Vaughn v. May, 217 Mo. App. 613, 274 
S. W. 969. But there is no allegation in the petition from which any inference or 
implication may be deduced as to the value a the property at the time of the fire 
or at any time, and by all of the authorities this is an essential and material allega- 
tion in an action upon a policy as in this case. Also it is urged that the trial below 
was waged about the issue of vacancy, and that appellant cannot change fronts on 
appeal; that the theory below must be the theory here. It is true that the trial be- 
low was confined to matters other than the question of value, but the fact that 
defendant did not bring forward the question of value would not estop it from 
raising the question of the sufficiency of the petition as to that question. If such 
were the rule, then there would never be a case where defendant, after verdict, 
would be in a position to complain of such defect as here. 

[8, 9] There is no escape from the conclusion that plaintiff’s petition fails to 
state a cause of action, and that nothing occurred, as appears from the record, to 
cure its deficiency. However, it seems, such character of defect is subject to 
aaa Hilburn v. Insurance Co., 129 Mo. App. 670, loc. cit. 678, 108 S. W. 


Was the policy rendered void because the vacancy provision was breached?. A 
by-law, which was made a part of the policy, provides that should a member vacate 
or remove from a building and leave the same unoccupied, the insurance shall be 
void unless a vacancy permit is secured. Plaintiff met the contention that the policy 
was rendered void because of a breach of the vacancy provision on two theories: 
First, that the dwelling house was not vacated; and second, that, if it was, de- 
fendant waived the vacancy provision and cannot complain. In plaintiff's in- 
struction, the issue on vacancy was submitted, but, in an instruction given of the 
court’s own motion, there was an unequivocal direction that, within the meaning of 
the policy, the dwelling, when burned, was vacant and unoccupied. We are of the 
opinion that plaintiff's evidence of occupancy was not sufficient to raise an issue, 
and that the court’s direction was proper and correct. We shall not, therefore, con- 
sider the evidence respecting occupancy, except as it may be necessary in passing 
upon the question of waiver. 

[10] The policy was issued June 7, 1922. March 13, 1924, a barn, covered by 
the policy, burned, and this loss was adjusted. The dwelling and smokehouse burned 
January 31, 1925, and this loss is the one sued for. Defendant had a tenant on the 
premises part of the time, and this tenant occupied the dwelling from March 12, 
1923, until the barn was burned. From that time until the dwelling burned on one 
occupied the premises except that plaintiff went out from Springfield occasionally on 
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Saturday nights to look after the place, and he testified that on those occasions he 
occupied the dwelling. Plaintiff testified that he made application for the policy to 
Joe Diemer, a director of defendant company, and that at that time no one occupied 
the house except as he (plaintiff) went out from Springfield occasionally, but that 
he “intended to get part of the rooms rented and me stay there like I was,” and 
that Diemer said that would be “all right”; that he then described the property and 
the dwelling to Diemer, and that Diemer saw the property ; that he told Diemer the 
amount of household goods he had in the house and “how often I was there.” The 
premises were wholly unoccupied at the time the policy was issued on June 7, 1922, 
until March 12, 1923, except that plaintiff was at the premises occasionally on Sat- 
urday nights as stated. And, according to plaintiff, Diemer knew, when the applica- 
tion was made and when the policy was issued, that the premises were unoccupied 
except when plaintiff was there at intervals. Notwithstanding this knowledge by 
Diemer, assuming he had such knowledge, the policy was issued. The loss of the 
barn was adjusted, and, so far as appears here, no complaint or question was raised 
as to the occupancy prior to the time when the tenant began occupying the premises. 
The tenant moved out the day the barn burned or about that time. 

According to plaintiff, in a few days after the barn burned he and Diemer went 
to the premises with the view of adjusting the loss on the barn, and that on that 
occasion he explained to Diemer that the tenant had moved out and that the dwell- 
ing was then occupied only as it was when the policy was issued, and that Diemer 
said “it was all right;” that he (Diemer) “wanted to know what I was going to do 
with it, and I told him I intended to stay there and I expected I would rent it, and 
he said it was all right, I could rent it if I wanted to. He knew I was still living 
in Springfield. .He came out to No. 1903 Missouri avenue where I was staying and 
took me out to the place and brought me back.” 

Plaintiff further testified that after the barn burned Diemer wanted “to make 
some changes,” wanted “ to fix the policy,” and that he (plaintiff) turned the policy 
over to Diemer; that Diemer said “he would send it to the company and fix it, and 
they would mail it back to me”; that he “got the policy back from the company in 
this envelope”; and that certain changes had been made. The changes made were 
that certain items covered by the policy as originally written were eliminated. This 
was done by writting on the policy under or near .the item to be eliminated some 
appropriate expression indicating that such item was no longer included in the 
policy. The policy was originally for $1,475, but, after the barn was burned and 
other items were eliminated, the amount was reduced to $875. 

Diemer denied that he was at the premises at the time of the application or in 
connection with the application. He testified that, prior to the time the barn burned, 
he had not been on the premises since about 1914, when he was there in connection 
with a policy he wrote for plaintiff’s father. Regarding what took place when 
the application was made, Diemer testified. 

“When the application was taken, I did not inquire who was occupying the 
house. He told me he was living in town. I do not recall whether I inquired 
whether the house was occupied. I did not intend to send the application in for a 
policy for unoccupied or vacant property. I supposed there was somebody living 
there. He told me he had a man in there that just left the day the barn burned. 
When ‘the application was taken, he told me he was going to have a man in‘there. 
He voluntarily told me that. I was not back out there after that until the barn 
burned. He told me he was going to have somebody in there. I think he told me 
that of his own motion. He did not say who he was going to have in there, but he 
said he was going to have a man in there. I think I have told everything that passed 
between us relating to the matter of occupancy of the property, whether it was oc- 
cupied or to be occupied. When I sent the application in for the insurance to the 
company, it was on the faith of what he told me about how the premises were oc- 
cupied. I understood he did not live there all the time. I understood that nobody 
else lived there all of the time. He told me he was going to get a tenant in there. 
I sent the application in on the faith of his statement that he was going out to the 
place every other week, and on the faith of his statement that he was going to put a 
tenant in there. If it burned down, it was his loss; no company pays for an empty 
house. I relied on the provisions of the policy that he couldn’t recover if the house 
was empty.” 

In the application was this question: “Is dwelling occupied by owner or ten- 
ant?” No answer appears to this question. There are twenty-one other inquiries in 
the application relative to the risk, but none are answered. Diemer stated that he 
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did not recall “how it happened that all these questions were not answered.” 

According to plaintiff’s version, the policy was issued after Diemer was ad- 
vised of the character of occupancy. And according to Diemer he just assumed that 
the premises were occupied. When the loss on the barn was adjusted the policy was 
modified and continued in force, when the house was vacant, on the promise of plain- 
tiff that he was going to get a tenant. The only reasonable conclusion to draw from 
this record is that defendant insured a vacant house, and, although its vacancy was 
suggested by the application, the policy was issued nevertheless. Also the conclu- 
sion is equally impelling that the policy in part was continued in force and effect 
after the barn burned, when defendant knew that the house was vacant, and the only 
excuse for this is the uncertain and indefinite promise of plaintiff that he was going 
to get a tenant. Diemer was commendably frank about the matter, as shown by his 
evidence above, where he says that he sent the application in on the faith of his 
(plaintiff’s) statement: 

“That he was going to the place every other week, and on the faith of his 
statement that he was going to put a tenant in there. If it burned, it was his loss, 
no company pays for an empty house. I relied on the provisions of the policy that 
he couldn’t recover if the house was empty.” 

[11] If defendant knew that the house was vacant when the policy was issued, 
then recovery cannot be defeated on that ground, City of De Soto v. Insurance Co., 
102 Mo. App. 1, 74 S. W. 1. When the policy was sent in and certain items elimin- 
ated, the amount of insurance was reduced and likewise the amount of assessments 
was reduced. If defendant then knew the house was vacant, it should have can- 
celled the policy, but instead the policy was returned to plaintiff, and he continued 
to pay the assessments made. Defendant would have the validity of the policy 
depend upon the promise of plaintiff that he would get a tenant. There was no such 
provision in the policy, and surely the validity of insurance contracts cannot be 
made to depend upon such uncertain contingencies. It might have been, had plain- 
tiff tried most diligently that he could not have obtained a tenant. There is but 
little substance in the defense based on the ground that. the house was vacant. 

[12] It is contended that plaintiff was guilty of false swearing in the proofs of 
loss, and that therefore he cannot recover. In the proofs of loss made and sworn to 
by plaintiff is this question, “Were the premises actually occupied and inhabited at 
time of loss?” The answer is, “Yes; Mr. Joe Diemer knew how it was occupied.” 
There is no merit to this assignment. Plaintiff merely stated in the proofs the ef- 
fect of his version as to occupancy. 

The trial court should have given defendant’s instruction in the nature of a 
demurrer because the petition did not state a cause of action, as we have ruled, 
supra. We have, in view of another trial, however, disposed of the other questions 
taised by the demurrer. 

[13] The admission and exclusion of evidence is assigned as error, but nowhere 
in the brief do learned counsel point out the evidence upon which this assignment 
is based. In such situation the point will be considered as waived. We do not 
think that it is necessary to rule the assignment relative to the instructions. If there 
is another trial, the instructions will be recast to cover the issues. 

The judgment should be reversed, and the cause remanded, and it is so ordered. 
(Cox, P. J., and Bamey, J.)concur. 


HELIOTOS v. GREAT AMERICAN INS. CO OF NEW YORK et al. 
Supreme Court of New Jersey. July 7, 1927. 

138 Atlantic Reporter 97. 

(Syllabus by the Court.) 
INSURANCE—FIRE POLICIES HELD VOID IN TOTO FOR BREACH OF 
CONDITION AGAINST MORTGAGE AS TO PART OF PERSONALITY; 
DIRECTING VERDICT FOR DEFENDANTS ON FIRE INSURANCE 
POLICIES, BECAUSE OF CHATTEL MORTGAGE ON PROPERTY 
— TO POLICIES, HELD PROPER (2 COMP. ST. 1910, P, 2862, 
Plaintiff sued on four policies of fire. insurance, each for $2,500, and for a 
single consideration, and upon personal chattels, consisting of merchandise and 
fixtures, contained in a single store building. The policies, which were in New 
Jersey standard form, contained this condition: “This entire policy, unless other- 
wise provided by agreement indorsed hereon or added hereto, shall be void * * * if 
the subject of the insurance. be personal property and be or become incumbered 


(No. 35.) 
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by chattel mortgage.” None of the policies had any agreement indorsed thereon 
or added thereto, permitting any incumbrance by chattel mortgage. At the trial 
it conclusively appeared that plaintiff, prior to the issuance of the policies, executed 
a chattel mortgage for $2,000 to secure the purchase price of the fixtures which 
plaintiff caused to be insured by the defendants, without disclosing the existence of 
this mortgage, and without obtaining the consent of the defendants, and that this 
mortgage was a subsisting lien at the time of the fire. Held, that such policies 
were void, not only with respect to the property covered by the mortgage, but with 
1espect to all other insured property covered by the policies, and that a verdict 
for the defendants was properly directed. 
(For other cases, see Insurance, Dec. Dig. §§ 283[5], 668[5].) 


Action by Stephen Heliotos against the Great American Insurance Company 
of New York and others. On plaintiff's rule to show cause why defendant’s 
directed verdict should not be set aside. Rule discharged. 

Argued January term, 1927, before Gummere, C. J. and Trenchard, J, 

Ward Kremer, of. Ashbury Park, for the rule. 

Arthur T. Vanderbilt, of Newark, opposed. 

TRENCHARD, J. This suit is upon four policies of fire insurance, each for 
$2,500, and for a single premium or consideration, and upon personal chattels, 
consisting of merchandise and fixtures, contained in a single store building. 

The policies, which are in standard form, contain this condition: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if the subject of the insurance be personal 
property and be or become incumbered by a chattel mortgage.” 

None of the policies have any agreement indorsed thereon or added thereto 
permitting any incumbrance by a chattel mortgage. 

At the trial, at the Monmouth circuit, it also appeared, without dispute, that 
plaintiff, several months prior to the issuance of the policies of insurance, executed 
a chattel mortgage to Viola H. Beringer to secure the payment of $2,000, which 
represented the purchase price of the fixtures sold by her to the plaintiff, and which 
fixtures plaintiff thereafter caused to be insured by the defendants without dis- 
closing the existence of this chattel mortgage and without obtaining the consent of 
the defendants to this incumbrance, and that this mortgage was a subsisting lien 
at the time of the fire. In this posture of the proofs, the trial judge directed a 
verdict for the defendants, and we think rightly. 

The argument of the plaintiff to the contrary is that the chattel mortgage on a 
part of the personal property does not invalidate the policies with respect to the 
goods destroyed which were not covered by the mortgage. We think that argument 
is unsound for reasons which we will now state. These policies in suit were policies 
written in standard form approved by government authority in New Jersey (2 
Comp. Stat. p. 2862, §77), and therefore, where the language of the policies is 
clear and unamibguous, will be enforced according to their plain provisions, 
Precipio v. Insurance Co. of the State of Pennsylvania (N. J. Err. & App.) 137 A. 
549; Del Guidici v. Importers, etc., Ins Co., 98 N. J. Law, 435, 120 A. 5; Mick v 
Corporation of Royal Exchange, 87 N. J. Law, 607, 91 A. 102, 52 L. R. A. (N. S.) 
1074; Kupfersmith v. Delaware Insurance Co., 84 N. J.: Law, 271, 86 A. 399, 45 
L. R. A. (N. S.) 847, Ann. Cas. 1914 C, 1172; Martin v. Insurance Co. of North 
America, 57 N. J. Law, 623, 31 A. 213. 

In Martin v. Insurance Co. of North America it was held that language similar 
to the language of the contracts in question was “plain and must control.” 

In Sun Ins. Office of London v. Merz, 63 N. J.. Law, 365, 43 A. 693, it was held 
that the rule “in respect to insurance contracts which are invalid in part is that, if 
the consideration is single and the contract entire and not separable, the whole 
contract is void.” 

As we have pointed out, the consideration of. each of the policies in the present 
case was single, and each covered the same property all in a single building, and 
the contracts were indivisible, and consequently the chattel mortgage avoided them 
entirely. ; 

An argument similar to that of the plaintiff was urged in Martin v.. Insurance 
Co., of North America, 57-N. J: Law, 623, 31 A. 213, in an‘ effort-to save a portion 
of the policv from forfeiture. In that case the property consisted of a two-story 
frame building and certain chattels contained in it. The court sustained a demurrer 
to a declaration on the ground that the subject of insurance was a building located 
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on ground not owned by the assured in fee simple. It was urged upon the court 
that the avoidance of the policy with respect to the building did not avoid the 
cause of action with regard to the chattels contained in the building. The court 
said on this point: 

“We have looked to see whether the suit might go on as to the chattels 
contained in the building. The words of the written contract are, ‘This entire 
policy,’ etc., ‘shall be void if the subject of insurance is a building,’ etc. ‘This 
language is plain and must control.” 

We think that the cited cases govern the present case and justify the trial 
court’s interpretation of the provision that— 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void, * * * if the subject of insurance be personal prop- 
erty and be or become incumbered by a chattel mortgage.” 

The purpose of this provision is quite apparent. An insurer must rely upon 
the character and good faith of the assured and upon his interest in the preserva- 
tion of his property from destruction by fire. One who is the sole and uncondi- 
tional owner of property is likely to be more concerned about its preservation than 
one who merely has a fractional interest therein. Similarly, one who holds prop- 
erty free from incumbrances is likely to take greater ‘pains to protect it than one 
who has a mere equity in it. This declining interest would affect, not only the 
property covered by the mortgage, but all other insured property covered by the 
policy, where, as here, it was all in the same building and the risk substantially the 
same on all. For these reasons it is provided that the incumbrance shall void 
the entire policy. A chattel mortgage in the eyes of an insurer is an indication 
of the possibility of an undesirable risk. If the mortgage is brought to its atten- 
tion and the insurer, after investigation, is satisfied to continue its policy, the clause 
in question is supplanted by an indorsement attached to the policy in accordance 
with the terms of the standard policy. But, if the assured does not disclose the 
chattel mortgage, he deprives the insurer of the right and opportunity to cancel 
its policy, if it should determine that the risk is an undesirable one. 

_ The argument of plaintiff with respect to the unfairness of a forfeiture of a 
policy, if only part of the property is incumbered, ignores a very vital consideration. 
The fact, that an assured has or subsequently obtains a chattel mortgage on 
insured property is equally as important to the insurer as the extent of the mort- 
gage. The chattel mortgage is per se an important indication concerning the 
financial status of an assured. It raises a question as to which the insurance 
company should have an opportunity to satisfy itself, if it sees fit to so provide in 
its contract. These policies require disclosure to, and the consent of, the insurer on 
penalty of forfeiture. Insurance companies have the same rights as individuals to 
limit their liability and to impose whatever conditions they please upon their obliga- 
tions, not inconsistent with pubilc policy or statutory provisions. The condition in 
question is part of the New Jersey standard form, and therefore has the express 
sanction of governmental authority. Certainly reason and justice require that 
where, as here, the various classes of property are so situated in respect to each 
other that the risk is substantially the same on all, a breach of the condition 
which increases the risk on one class of the property insured should forfeit the 
whole insurance. 

We believe that the conclusion which we have reached upon a consideration 
of our own cases is in harmony with the great weight of authority elsewhere. 

Dumas v. Northwestern National Ins. Co., 12 App. D. C. 245, 40 L. R. A. 358, 
is a case in point, the factual situation and the contract of insurance being similar 
to those in the present case. About one-half of the property insured was incum- 
bered by a chattel mortgage without the insurer’s consent. Counsel for the assured 
argued that this should not prevent a pro tanto recovery. The court said ([12 
App. D. ©. 263] page 363): 

“Again, the answer to this is found in the contract itself. It is one single and 
entire contract; and the conditions which operate to invalidate it expressly provide 
that it shall be avoided in its entirety.” 

That conclusion was reached after an extensive review of decisions in other 
jurisdictions. ; : 

The rule in the present case will be discharged, with costs. 
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MICELI et al. v. ATLAS ASSUR. CO., LIMITED, OF LONDON. 
Supreme Court, Equity Term, Livingston County. July 16, 1927. 
223 New York Supplement 563. 

(Syllabus by the Court.) 

1. INSURANCE—LOCAL INSURANCE AGENT MAY BE’ HELD OUT AS 
AUTHORIZED TO ADJUST LOSS, ESTOPPING COMPANY TO MAIN- 
TAIN ACTION WAS BARRED. 

A local agent, authorized to write insurance, may be held out by a company as 
having authority to adjust a loss, so as to bind the company by his conduct, and 
to estop it from setting up a defense that the action to recover the loss was not 
commenced in time. 

(For other cases, see Insurance, Dec. Dig. § 78.) 


2. INSURANCE—PERMITTING AGENT TO CAUSE REASONABLE BE- 
LIEF THAT CLAIM WOULD BE PAID HELD TO SUBJECT INSUR- 
aaa TO WAIVER AND ESTOPPEL TO SET UP LIMI- 
TATIONS. 

The principles of waiver and estoppel apply where a fire insurance company 
permitted its local agent to so act with reference to the adjustment of a loss as to 
lead the insured reasonably to believe that the claim would be paid when a pending 
question of ownership was settled. 


(For other cases, see Insurance, Dec. Dig § 623[1].) 


Action by Serafino Miceli and Philip Zanghi against the Atlas Assurance Com- 
pany, Limited, of London, to recover on a policy. Judgment for plaintiffs. 

William A. Wheeler, of Avon, for plaintiffs. 

Castle & Fitch, of Rochester, for defendant. 

RopeNBECK, J. The defendant issued a policy of insurance on property in Mt. 
Morris, owned by the plaintiffs, who are doing business under the name of the 
Genesee River Macaroni Company. The policy was issued to the company, and the 
action seeks to reform the contract of insurance and to recover the loss sustained. 
The error in the name of the owner is conceded, and, if the plaintiffs are entitled to 
recover, they are entitled to have the contract reformed, so as to state the true 
names of the owners of the property. The fire occurred February 5, 1923, and the 
policy contained a provision that an action should be commenced to recover the loss 
within one year after the fire. This was not done, and this omission to comply 
with the contract is interposed as a defense to this action. 

The defendant’s local agent was one Swett, assistant cashier of the Genesee 
Valley Bank at Mt. Morris. The plaintiffs were depositors in the bank. The plain- 
tiffs employed an attorney to look after the matter of the loss for them. The plain- 
tiffs and their attorney and the local agent were all well acquainted, and met fre- 
quently in connection with their business matters, and often spoke of the collection 
of the loss. The agent, Swett, was also agent for other insurance companies, all 
of which have paid their proportion of the loss. The defendant delayed payment, 
first because there was a dispute about the title to the property, and ‘action relating 
to it being pending, but later refused to pay because of the error in the name of the 
owners of the property. This error is now conceded to have been a mistake in mak- 
ing out the policy, and the defendant relies upon the failure to institute an action 
within a year after the fire. , 

[2] The defense raises the question as to the authority of the local agent to act 
for the company in connection with the adjustment of the loss. His commission 
does not cover any authority in this respect, but in this instance the company has 
held him out as having such authority. The loss was turned over to the general 
adjustment bureau for adjustment, and one of its agents, Vail by name, went to 
Geneseo and negotiated the execution of a nonwaiver agreement and an arbitration 
agreement, but with the exception of these preliminary matters he seems not to have 
been active in the adjustment of the claim. He did not testify at the trial. A special 
agent of the company testified; but he had no authority with respect to the adjust- 
ment of the claim, and took no part therein, except to speak to some officer of the 
company relative to the delay in paying the claim. On the other hand, the plaintiffs 
and their attorney often spoke to the local agent, Swett, about the claim, and he 
wrote to the company numerous letters, and the company wrote to him with respect 
to the matter. , 

[1] The authority of a local agent in the adjustment of a loss is well established 
(Bush v. Westchester Fire Ins. Co., 63 N. Y. 531); but in this case the company 
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was treating the local agent, Swett, as their agent to adjust the claim, and held claim 
out as having that authority. The plaintiffs claim that the local agent, Swett, told 
them that the claim would be paid, when the litigation relating to the title to the pro- 
perty was out'of the way. He testified, however, that he made no such statement, 
but said rather that he thought the company would pay when the litigation was dis- 
posed of. The fair conclusion however, from his testimony and that of the plain- 
tiffs, including their attorney, is that he gave the plaintiffs and their attorney to 
understand that the claim was held up solely because of the litigation, and that it 
would be paid when the title to the property was cleared up. The letter of the 
company of April 30, 1923, speaks of the contention concerning the title to the pro- 
perty and then says: 

“Under the circumstances, therefore, we feel that this -stiuation will have to be 
investigated before payment is made; * * * it will be necessary for us to at least 
hold up the payment of this claim until we have looked further into the situation.” 

There is an inference running through this letter that the claim would be paid 
as soon as the question of title was disposed of, which made it necessary for the 
company “to at least hold up the payment.” The letter of the company of August 
3, 1923, again refers to the defective title and says that: 

“Under the circumstances, therefore, we are in doubt as to the advisability of 
our being able to pay the claim until the suit is determined.” 

Here again there is an intimation that the claim was not disputed, and would be 
aid when the question of the title was settled, supported by an offer in the same 
etter to pay the mortgagee’s interest, and thus relieve the local agent “of that 
amount of embarrassment.” With this understanding that the loss would be paid 
when the litigation was out of the way. the plaintiffs’ attorney allowed the matter 
to run along until the time within which this action should have been brought had 
expired, and now the plaintiffs must rely upon the acts and conduct of the local 
agent, Swett, and his company, as the basis for the claim that the company led them 
to believe that the claim would be paid, and thereby waived the provisions in the 
contract relating to the commencement of an action to enforce the claim. Syracuse 
Lighting Co., v. Maryland Casualty Co., 226 N. Y. 25, 122 N. E. 723. 

The conclusion that the company intended to pay is further borne out. by the 
fact, referred to, that it paid the bank a portion of the loss under a mortgage which 
the bank held against the property. This payment is claimed to have been made ex 
gratia, but it is hardly consistent with the position taken by the company that the 
policy of insurance was void. The conclusion is also supported by the failure of the 
company to refer the inquiries of the local agent, Swett, to its adjuster, and its re- 
plies to him, which it was to be expected would be communicated to the plaintiffs. 
The claim of waiver in Sinincrope v. Hartford Fire Ins. Co., 207 App. Div. 114, 201 
N. Y. S. 615, was based upon statements of a mere employee, who “was in no sense 
an agent” of the company. 

It is a clear case where a company has a course of conduct, through its officers 
and local agent, put the insured off his guard and led him to believe that a pro- 
vision of the contract would be waived. The waiver is not based solely upon the 
two letters which were sent by the main office to the local agent, Swett, but upon 

those letters and the general course of treatment of the company, and the acts and 
conduct of the local agent, supported, as the parties had a right to assume he was, 
by his principal. In the interests of. fair dealing, it was the duty of the defendant 
to accept or reject this claim, and it cannot now be heard to defend, after having led 
the piaintiffs and their attorney to believe that the claim would be paid, whether 
the impression was given through the home office, or the company’s adjuster, or its 
local agent with the company’s authority. 

“To determine that defendant had not waived the provision of the policy as to 
the limitation of time, and was not estopped from asserting the same as a defense, 
would impute to it a fraudulent intent to lull the plaintiff into inactivity, induce it 
to continue negotiations until after the expiration of the 30 days, and thereby’ secure 
the opportunity to later interpose a defense which it considered impregnable.” Syra- 
cuse Lighting Co. v. Maryland Casualty Co., supra, 35, 36 (122 N. E. 726). 

The plaintiffs are entitled to recover for the loss sustained by them under the 
policy. 

So ordered. 





Pipan v. Aetna Ins. Co. 


PIPAN vy. AZTNA INS. CO. (No. 5174.) 
Supreme Court of North Dakota. July 9, 1927. 
Rehearing Denied August 16, 1927. 

214 Northwestern Reporter 901. 
(Syllabus by the Court.) 

1, REFORMATION OF INSTRUMENTS—COMPLAINT ASKING REFOR- 
MATION OF INSURANCE POLICY AND RECOVERY THEREON 
HELD TO STATE CAUSE OF ACTION ON WRITTEN POLICY, AND 
NOT ON ORAL CONTRACT TO INSURE OR ORAL CONTRACT OF 
INSURANCE. 

In an action to recover insurance, where a policy had been issued upon property 
described as belonging to the plaintiff’s husband, in whose name the policy was is- 
sued, and where the complaint alleged that the policy, through mistake, had been so 
issued and asked that the same be reformed “if reformation is necessary,” the com- 
plaint is construed and held to state a cause of action upon a written policy of in- 
surance and not upon an oral contract to insure or an oral contract of insurance. 


(For other cases, see Reformation of Instruments, Dec. Dig. § 36[1].) 


2. INSURANCE—SEPARATE SUIT TO REFORM INSURANCE POLICY 
NEED NOT BE BROUGHT BEFORE SUING THEREON; WHERE 
PLEADING ASKS REFORMATION OF INSURANCE POLICY AND 
RECOVERY THEREON, IF DECISION AS TO REFORMATION IS AD- 
VERSE TO PLAINTIFF AND CONCLUSIVE, DISMISSING ACTION 
IS PROPER. 

Though there be no necessity for maintaining a separate suit in equity for the 
reformation of a policy of insurance before bringing an action to recover the in- 
surance, nevertheless, where the pleading presents issues of fact upon which prelim- 
inary specific equitable relief depends, it is proper practice for the court to first de- 
termine such equitable issues, and, where such determination, being adverse to the 
— is conclusive against the cause of action, the cause may properly be dis- 
missed. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 


3. REFORMATION OF INSTRUMENTS—EVIDENCE OF MUTUAL MIS- 
ae INSUFFICIENT TO JUSTIFY REFORMATION OF FIRE 
L ’ 
The evidence is examined and held not to warrant overturning the findings of 
the trial court concerning the issue of mutual mistake. 
(For other cases, see Reformation of Instruments 45[14].) 


Appeal from District Court, McHenry County; C. W. Buttz, Judge. 

Action by Antonia Pipan against the A°tna Insurance Company. From a judg- 
ment of dismissal, plaintiff appeals. Affirmed. 

S. P. Rigler, of Hebron, and Jacobsen & Murray, of Mott, for appellant. 

Lawrence, Murphy & Nilles, of Fargo, for respondent. 


Birpzewt, C. J. [1] This is an appeal from a judgment in favor of the de- 
fendant dismissing an action upon an insurance policy. The case was tried to the 
court and a jury. At the conclusion of the trial it was thought that the case pre- 
sented both equitable issues triable to the court without a jury and issues-of fact 
triable to the jury. The court deemed the equitable issues decisive in favor of the 
defendant and ordered a judgment of dismissal. The pleadings will be referred to 
for an understanding of the nature of the case. Omitting formal allegations, the 
complaint alleges that the plaintiff was the owner of a certain building in the city of 
Towner, together with blacksmith tools, accessories, and raw materials situated 
therein; that Frank Pipan was the husband and agent of the plaintiff, authorized to 
transact the business of insuring the property for her; that one Berget was the 
authorized agent of the defendant company, empowered to deliver insurance policies 
for the defendant; that Frank Pipan and Berget negotiated for fire insurance upon 
the property in question, Pipan correctly informing Berget of all facts, including the 
fact of the plaintiff’s ownership of the property and that the plaintiff desired the 
insurance; that Berget examined the property and informed ‘Frank Pipan that he 
would deliver the policy in accordance with their understanding and agreement i- 
suring the property of the plaintiff for $2,000; that subsequently, on April 12, 1923, 
in consideration of the payment of the premium by the plaintiff to the defendant, the 
defendant made its policy insuring the plaintiff from that day; that Berget, through 
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error, mistakenly inserted in the policy as the insured the name of Frank Pipan in- 
stead of the plaintiff’s name; that this name was inserted without any fault of the 
plaintiff or her agent; that upon delivery of the policy to Frank Pipan he had it 
zolded up and informed Pipan that it was made in conformity with the oral nego- 
tiations; that neither the plaintiff nor her agent discovered the error until after the 
loss and fire; that the plaintiff and Frank Pipan at all times believed that the form- 
er’s name was in the policy as the insured; that neither the plaintiff nor her husband 
can read or write the English language; that she was unable to ascertain the con- 
tents of the policy; that she relied upon representations made to her through her 
husband that the insurance was made out in her name and for her benefit. The 
facts concerning the loss, the fulfillment of the conditions, and the failure to pay 
are set forth. The complaint contains the following clause by way of indicating the 
relief sought: 

“That said policy should now be reformed to conform to the intent and agree- 
ment of the parties and that it be deemed that for the purpose of this action, it be 
deemed, taken, construed and considered, that the plaintiff is described in the policy 
as the insured instead of Frank Pipan.” 

In addition to this clause the first paragraph of the prayer for relief is: “(1) 
That the policy of insurance be reformed to show the name of the plaintiff as in- 
sured instead of Frank Pipan, if reformation is necessary”—the second paragrapk 
being the usual prayer for a money judgment. 

At the trial there was substantial evidence in support of the allegations in the 
complaint. This evidence, however, was disputed by the testimony of witnesses for 
the defendant. According to the defendant’s version of the transaction, the name 
of Frank Pipan was intentionally inserted as owner of the property in the belief 
that he was such owner. The testimony in support of this version would establish 
that there was not a mutual mistake in issuing the policy as it was issued. The trial 
court took this view of the matter and decided the issue of mistake, upon 
which reformation would depend, in favor of the defendant. Having thus deter- 
mined that the contract as evidenced by the policy was the real contract of the par- 
ties and that the plaintiff was not a party thereto and not entitled to recover thereon, 
a judgment of dismissal was entered. Upon this appeal the plaintiff and appellant 
assails the judgment of dismissal, contending that, if the facts be as testified by the 
plaintiff's witnesses, a valid contract of insurance was made whereby the plaintiff's 
property was insured, regardless of the fact that the policy was issued in the name 
of the plaintiff’s husband. It is contended that the plaintiff may recover upon that 
contract of insurance, if such be proved, regardless of any mistake in issuing the 
policy in the name of Frank Pipan; that reformation is not essential to the plain- 
tiffs recovery and that, consequently, the court erred in treating the matter of re- 
formation as decisive. 

Obviously, the first and main question to be determined on this appeal is, Upon 
what contract is the plaintiff suing? Is the action brought upon an oral contract of 
insurance or is it brought upon a written policy? If the complaint and the evidence 
adduced on behalf of the plaintiff would go to establish a valid oral contract of in- 
surance, regardless of the action of the defendant’s agent in subsequently issuing a 
policy describing the property as owned by the plaintiff’s husband, reformation is 
wholly unnecessary. The plaintiff would make out a prima facie case by proof of 
the essential elements of such a contract. If, on the other hand, the complaint be 
construed as stating a cause of action upon a written contract of insurance resulting 
from prior negotiations which have become merged, and if the allegations setting up 
the circumstances in which the policy was issued show that there was a mutual mistake 
in the insertion of the name of the owner of the property, the action is nevertheless 
on the policy, and the plaintiff would be entitled to recover upon proof of the mu- 
tual mistake. In the latter event, However, unless otherwise controlled by estoppel, 
the undisclosed principal doctrine or the rule in favor of beneficiaries, proof of a 
mutual mistake becomes essential in making out a case, for the reason that, unless 
the policy upon which the action is brought is reformed or proof warranting re- 
formation adduced, the plaintiff could not recover on account of not being a party 
to the contract. 

It will be noted that the complaint alleges.the promise of Berget, the agent, to 
deliver the policy in accordance with the understanding existing between him and the 
plaintiff’s husband, the issuance of the policy in consideration of the payment of the 
premium, the mistake in inserting the name of the plaintiff's husband as owner in- 
stead of her name, the representation by the agent to plaintiff’s husband that the 
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policy had been made in conformity with the oral negotiations, and the other circum- 
stances, purporting to excuse the plaintiff’s failure to discover the mistake; then the 
complaint declares that the policy should be reformed to conform to the intent and 
agreement of the parties. From these allegations we think it apparent that the plain- 
tiff is relying upon the written policy of insurance and that the action cannot be 
construed as one for breach of an oral contract to insure or to issue a policy. In 
light of the allegations referred to, we are of the opinion that the additional clause 
in the prayer for relief asking for reformation of the policy, “if reformation is 
necessary,” cannot be considered as in any way characterizing the action as being 
upon an oral contract. On the contrary, the fact that the plaintiff asks, condition- 
ally, for reformation of the policy is rather an indication of reliance upon the written 
contract, as it alone needs reformation. While the propriety of the conditional prayer 
for specific relief might well have been suggested by our decision in French y. State 
Farmers’ Mutual Hail Insurance Co., 29 N. D. 426, 151 N. W. 7, L. R. A. 1915D, 
766, in which it was held that an insurance contract might be reformed and recovery 
had thereon in the same action and that in certain circumstances evidence to prove a 
mistake in a written instrument is admissible in an action at law, that case furnishes 
little assistance in construing the pleading to determine whether the action is in 
reality upon an oral contract or upon a policy. If the action were upon an oral con- 
tract, there would, as above stated, be no occasion for the pleader to ask for re- 
formation of the policy at all. Upon mature consideration we have arrived at the 
conclusion that the complaint must be construed as stating a cause of action upon a 
written policy of insurance, and that, in order to enable the plaintiff to recover there- 
on, she has asked that it be reformed in accordance with the understanding existing 
at the time the negotiations were had, and that she have both the specific relief and 
her damages adjudicated in the same action. The trial court evidently took this view 
of the pleading, and, following the well-established practice in this state (Cotton v. 
Butterfield, 14 N. D. 465, 105 N. W. 236), first determined the equitable issue aris- 
ing upon the prayer for specific relief. 

[2, 3] The evidence upon which this issue turned was in conflict, the trial court 
evidently crediting the version of the defendant’s agent. The plaintiff had the bur- 
den of proof. In view of the state of the record showing the trial court’s superior 
opportunity to judge the credibility of the witnesses, we feel that we are not war- 
ranted in overturning the findings to the effect that no mutual mistake occurred in 
the issuance of the policy and that the defendant at no time intended to issue any 
policy in favor of the plaintiff. The action being upon an insurance policy upon 
which the plaintiff cannot recover in the absence of proof warranting reformation, 
the findings of the trial court are conclusive. 

The case at bar is distinguished from that of French v. State Farmers’ Mutual 
Mail Insurance Co., supra, in that in the latter case the discussion pertained to the 
necessity for maintaining a separate suit in equity for the reformation of the policy 
before bringing the action to recover the insurance, and it was held that the ‘entire 
relief might be sought in one civil action where the complaint alleged facts showing 
the plaintiff entitled to recover. In that case it further appeared that there was a 
mutual mistake in the description of the property, and the evidence proving such 
mistake was undisputed. The controversy in this court was as to whether or not 
the policy must be reformed before bringing the action to recover the insurance and 
as to whether in.an action “where both equitable and legal relief is sought the equity 
action must be first and separately tried” (434, 151 N. W. 8), and not as to whether 
the equitable issues may properly be tried by the court and, if conclusive against 
the legal remedy, the action be ultimately disposed of without taking the verdict of 
the jury on the legal issues. There was no demand for a separate trial of the legal 
and equitable issues and no objection made in the trial court as to the manner of 
submitting the issues for trial; whereas in the case at bar, upon the request of the 
defendant, the court separately considered and decided the equitable issues. 

The plaintiff relies upon the undisclosed principal doctrine and cites Mercer v. 
Germania Fire Insurance Co., 88 Or. 410, 171 P. 412, where the action was brought 
by the wife upon an insurance policy which named her husband as the insured, and 
in which the court stated ([188 Or. 414] page 413) : 

“Defendant should not be permitted to escape liability on this policy on the 
ground that it named A. G. Mercer as the insured. An undisclosed principal may 
ordinarily sue on a contract made by his agent for his benefit.” 

Reference to the opinion shows, however, that the statement was made in con- 
nection with a discussion of liability upon the ground of estoppel, the agent, accord- 
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ing to some testimony, having represented to the plaintiff that the policy, which was 
in fact void, was all right. The case, moreover, will be found to support our 
conclusion as to its being necessary to establish facts warranting a reformation of 
the policy, the court saying: 

“The contract on which plaintiff sues is an insurance policy in favor-of A. G. 
Mercer. It provides that the policy shall be void if the interest of the insured be 
other than sole and unconditional ownership of the property covered. A. G. Mercer 
did not own this property. It is manifest, therefore, that plaintiff cannot recover 
on the contract as drawn and the complaint fails to allege an estoppel of the defendant 
to insist on its rights under the policy.” 

It follows that the judgment appealed from must be affirmed. It is so ordered. 

Burke, CHRISTIANSON, and NuEssLE, JJ., and Wotre, District Judge, concur. 


Burr, J., did not participate; Hon. Chas. E. Wolfe, Judge of the Third Judicial 
District, sitting in his stead. 


STATE et. al. v. OLSNESS, STATE INSURANCE COM’R. (NO. 5358.) 
Supreme Court of North Dakota. Aug. 20, 1927 
215 Northwestern Reporter 145. 
(Syllabus by the Court.) 

1, INSURANCE—STATE HAIL INSURANCE DOES NOT APPLY TO 
CROPS, UNLESS LAND IS LISTED PURSUANT TO STATUTE (COMP. 
LAWS SUPP. 1925, §§ 189b1-189b30). 

The insurance provided for by the state hail insurance law (sections 189b1- 
189b30, Supplement to the 1913 Compiled Laws) does not apply automatically to 
insure all growing crops and unless the land upon which there are growing crops is 
listed pursuant to the requirements of the statute, there is no indemnity against loss 
by hail. Bossen v. Olsness, 48 N. D. 68, 182 N. W. 1013. 

(For other cases, see Insurance, Dec. Dig. § 13%.) 


2. INSURANCE—ONE OCCUPYING ADVERSELY TO OWNER CANNOT 
BY LISTING LAND EFFECT STATE HAIL INSURANCE ON CROPS; 
LISTING OF LAND BY TENANT OF MORTGAGEE IN POSSESSION 
HELD NOT TO RENDER STATE HAIL INSURANCE EFFECTIVE 
(COMP. LAWS SUPP. 1925, §§ 189b1-189b30; CONST. § 176). 

One who enters upon and occupies land adversely to the owner cannot by 
listing the land under the provisions of the state hail insurance law effect in- 
surance on the crops planted thereon by him. 

(For other cases, see Insurance, Dec. Dig. § 13%.) 


Appeal from District Court, Burleigh County; Fred Jansonius, Judge. 

Petition by the State, doing business as the Bank of North Dakota, as agent 
for the State Treasurer, and another, for mandamus to be directed to S. A. 
Olsneéss, State Commissioner of Insurance. From an order sustaining a demurrer 
to the petition, and granting a motion to quash the alternative writ, plaintiffs 
appeal. Affirmed. 

P. H. Butler, of Bismark, for appellants. . 

George Shafer, Atty. Gen., and John Thorpe, Asst. Atty. Gen., for respondent. 

NuEssL&, J. This case involves the state hail insurance law (sections 189b1- 
189b30, Supplement to the 1913 Compiled Laws). The appeal is from an order 


of the district court of Burleigh county, sustaining the defendant’s demurrer to 
a petition for a writ of mandamus. 


The petition for the writ recites that Margel owned a quarter section of land 
in Stark county. He mortgaged this to the Bank of North Dakota. The mort- 
gage was assigned to the state treasurer as trustee for the state of North Dakota. 
Margel defaulted in his payments and the mortgage was foreclosed by advertise- 
ment and sold at foreclosure sale to the trustee on July 19, 1924. No redemption 
was made from the sale and deed was issued to the trustee on August 19, 1925. 
Margel abandoned the premises on March 1, 1925. The trustee took possession 
and leased the premises to Biel for the season of 1925. Biel farmed the land 
under this lease. On May 15th Biel, as tenant, made the crop affidavit for hail 
insurance as required by section 189bl1. In this affidavit he recited that Margel 
owned the premises and that he was the tenant. No withdrawal affidavit was 
filed. On July 26th the crop was destroyed by hail. The defendant adjusted the 
loss. Thereafter Biel assigned his claim to the plaintiff. The plaintiff demanded 





Fire] State Fire Ins. Co. v. Brook 863 


that the adjustment be certified to the state auditor and state treasurer and the 
claim paid in the regular course of business, but the defendant, the hail insurance 
commissioner, refused to certify the samd, Whereupon the plaintiff brought 
this proceeding to compel him to do so. The district court issued an alternative 
writ. The defendant demurred to the petition and moved to quash the writ. The 
demurrer was sustained and the motion granted. Plaintiff appeals. 

[1] The insurance provided for by the hail insurance law does = apply 
automatically to insure all growing crops. Bossen y. Olsness, 48 N. 68, 182 
N. W. 1013; Davis v. McLean County, 52 N. D. 857, 204 N. W. 459. Pee law 
operates to insure, only: (1) Where the crop is listed by the assessor and not 
withdrawn by the owner of the land; (2) where (the assessor having failed to 
list it) it is listed by the owner or tenant, or their agents; (3) where the owner, 
occupant, or tenant makes application for additional indemnity. Davis v. McLean 
County, supra. Unless the land is listed there is no indemnity against loss by 
hail. Bossen v. Olsness, supra; Brown v. Nelson, 50 N. D. 589, 197 N. W. 223. 

[2] In the instant case plaintiff was a mortgagee in possession. This pos- 
session was adverse to Margel. Biel was plaintiff's tenant, not Margel’s. The 
land was listed for insurance by Biel. The assessor did not list it in the absence 
cf the owner or tenant as the law contemplated that he might do. Margel did 
not list it. Margel was not a party to Biel’s occupancy. So far as he was con- 
cerned Biel was a trespasser. So there was no listing by one who might lawfully 
list the land. Therefore there was no indemnity contract under the terms of 
the law. This was the situation on July 19th when the plaintiff became the 
owner of the land under its foreclosure. The fact that the deed was not issued 
until August 19th can make no difference. The plaintiff was entitled to deed on 
July 19th. When the plaintiff became the owner of the land the crop was no 
longer subject to insurance, for the insurance covers only crops on land subject 
to tax, and the land was not subject to tax undtr the provisions of section 176 
of the Constitution of the state of North Dakota. See State ex rel. Holter v. 
State Hail Department (N. D.) 212 N. W. 513; State v. Burleigh County (N. D.) 
212 N. W. 217. Therefore there was at no time prior to July 19, 1925, any contract 
of insurance because the land had not been listed so as to effect it. After July 
19, 1925, insurance could not be effected because while owned by the state the 
land was not subject to the terms of the law. 

The order of the district court was right and must be and is affirmed. 

Birpzewy, C. J., and CuristiANson, Burke, and Burr, JJ., concur. 


PENNSYLVANIA FIRE INS. CO. v. BROOK et al. (No. 16625.) 
Supreme Court of Oklahoma. May 10, 1927. 
Rehearing Denied July 5, 1927. 
257 Pacific Reporter 774. 
(Syllabus by the Court.) 

1. INSURANCE—INSURANCE BY THIRD PERSON ON INSURABLE 
INTEREST DOES NOT COME WITHIN POLICY PROVIDING FOR 
APPORTIONMENT IN CASE OF “OTHER INSURANCE.” 

Insurance obtained by a third person upon a distinct and insurable interest does 
not constitute “other insurance” within the meaning of a clause in a policy providing 
for apportionment in case of other insurance. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


2. INSURANCE — MORTGAGEES INSURING PROPERTY WITHOUT 
KNOWLEDGE OF OWNER’S INSURING IT MAY RECOVER FACE OF 
POLICY FOR LOSS AND LEAVE COMPANY TO SEEK CONTRIBU- 
TION FROM CONCURRENT INSURER. 

The mortgagees, without knowledge that the owner of the mortgaged property 
had insured the property against loss, and for the benefit of the mortgagees as 
their interest might appear, took out a contract of insurance and paid the considera- 
tion therefor. Held, that the mortgagees have an independent contract with the 
insurance company, and may recover the face of the policy and leave the insurance 
company to seek contribution from another insurance company carrying concurrent 
insurance. 


(For other cases, see Insurance, Dec. Dig. § 504.) 
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3. INSURANCE—THREE-FOURTHS VALUATION CLAUSE IN RIDER 
AND MORTGAGE CLAUSE HELD TO RELATE TO VALUE OF HOUSE 
INSURED, NOT TO AMOUNT OF MORTGAGE. 

The three-fourths valuation clause as evidenced by the rider attached to the 
policy and the mortgage clause show that the two provisions relate to the value of 
the house insured and not to the amount of the mortgaged indebtedness held by the 
plaintiff against the insured premises. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

4. DISPOSITION OF CASE. . 

a oe examined; held, to be sufficient to support judgment in favor of the 
plaintiff. 

Appeal from District Court, Muskogee County; E. A. Summers, Judge. 

Action by Ed K. Brook and Mulsey Manuel, joint trustees of the estate of 
Luther Manuel, against the Pennsylvania Fire Insurance Company, to recover on a 
fire insurance policy. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Rittenhouse & Rittenhouse, John F. Webster, and Frank E. Lee, all of Oklahoma 
City, for plaintiff in error. 

Eck Brook and Ed K. Brook, both of Muskogee, for defendants in error. 

Herner, J. A. T. Ingram owned and resided in a residence situated in the 
town of Porum, which he mortgaged to Ed K. Brook as guardian of Luther Manuel, 
to secure indebtedness due the estate of the ward in the sum of $1,500. The owner 
procured a fire insurance policy on the residence from the Fidelity-Phoenix Fire 
Insurance Company for the sum of $4,000, to which a mortgage clause was attached 
in favor of Ed K. Brook. The mortgagor defaulted in payment of the mortgage, 
and the guardian procured a judgment of foreclosure on the premises. Either 
during the foreclosure proceedings, or after judgment, the guardian procured a fire 
insurance policy on the property from the Pennsylvania Fire Insurance Company of 
Philadelphia, in the sum of $2,000, to which a mortgage clause was attached in favor 
of the guardian. The policy issued by the Pennsylvania Fire Insurance Company 
carried a rider which provided that, in case of loss, the company should not be liable 
for a sum of money greater than three-fourths of the actual cash value of the insured 
property. 

The rider attached to the contract provided that the policy should be liable for 
loss according to the ratio, which the total insurance bore to the policy sued on. 

F K. Brook was later discharged as guardian, and he and Mulsey Manuel were 
appointed as joint trustees of the estate of Luther Manuel. The residence was 
totally destroyed by fire while the two policies existed on the property. The com- 
panies declined to pay either policy. A. T. Ingram commenced an action on the 
$4,000 policy issued by the Fidelity-Phoenix Fire Insurance Company, which cause 
was removed to the federal court. Judgment was rendered in the trial of the cause 
for the sum of $1,000 in favor of the insured for the use and benefit of the estate 
of the ward. Ed K. Brook intervened in the cause in the federal court, and filed 
his answer in the case before the trial of the cause. Orally the insured filed a 
motion for new trial which was pending at the time of the trial of the case involved 
in this appeal. The judgment of foreclosure on the mortgage and interest thereon 
had reached the sum of about $1,900 at the time Ed K. Brook and Mulsey Manuel 
as joint trustees filed their suit against the Pennsylvania Fire Insurance Company to 
recover on the fire insurance policy issued by the latter company in the sum of 
$2,000. The trial of the cause resulted in judgment in favor of the plaintiff on the 
policy for the amount of the indebtedness in about the sum of $1,900. The judg- 
ment further provided that such sums of money as the plaintiffs collected from the 
judgment reached in the trial of the cause in the federal court should be credited 
on the judgment in this case. The court further ordered that judgment should go 
against the Pennsylvania Company for the entire amount of the indebtedness. The 
latter company was authorized to sue the Fidelity-Phonix Company for contribution 
of its pro rata part of liability on the loss. 

The defendant has appealed the cause here, and assigns three errors for reversal. 
The errors assigned submit the following propositions: 

(1) That the plaintiff in no event was entitled to recover a sum of money 
greater than three-fourths of the mortgaged indebtedness. 

(2) That the defendant in no event was liable to the plaintiff for a sum of 
money greater than its pro rata share as determined according to the ratio which 
the entire insurance bore to the amount of the policy sued on. 
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(3) That the law of contribution and subrogation did not apply to the concurrent 
insurance, involved in this case. 

In this case the plaintiffs, who were the mortgagees, without knowing that the 
owner of the mortgaged property had insured the property against loss, and for the 
benefit of the mortgagee, as their interest might appear, took out a policy them- 
selves and paid the consideration therefor and for their protection. 

[{1, 3] It is contended first by the plaintiffs in error that in no event the plain- 
tiff could recover a sum of money greater than three-fourths of the mortgaged 
indebtedness. Since the mortgage does not provide that the mortgagee is limited 
to three-fourths of the amount of the mortgaged indebtedness, we think that the 
three-fourths value refers to the value of the property insured and not to three- 
fourths of the mortgaged indebtedness. 

It is next contended by the insurance company that in no event was it liable to 
the plaintiff for a sum of money greater than its pro rata share as determined accord- 
ing to the ratio which the entire insurance bore to the amount of the policy sued on. 
In the case of Traders’ Ins. Co. v. Pacaud et al., 150 Ill. 245, 37 N. E. 460, 41 Am. 
St. Rep. 355, in the third paragraph of the syllabus, it is said: 

“Insurance obtained by a third person upon a distinct and insurable interest does 
not constitute ‘other insurance’ within the meaning of a clause in a policy providing 
for apportionment in case of other insurance.” 

Again, in the case of Hartford Fire Insurance Co. v. Olcott, 97 Ill, 439, in a 
portion of the second paragraph of the syllabus it is held: 

“* * * The owner of the property afterwards procured four additional policies 
on the same property, payable to himself and wife alone, in which the bank had no 
interest: Held, that the owner and the bank held distinct interests under the policy, 
it being, in substance, two contracts; that the owner, in a suit on the policy for a 
loss, would be limited to a recovery of the pro rata share of the company, when 
prorated with the amounts of the subsequent policies, and would be bound by his 
act of submitting the amount of damages to appraisal; but the bank, in a suit by it 
cr its trustee, would not be limited to a recovery of the insurance company’s prorated 
share, with the four companies issuing the subsequent policies. * * *” 

[2] Under these decisions, we think the mortgagees in this case took out the 
insurance for their own benefit and paid therefor, that they had an independent 
contract with the insurance company and were not bound in its action to a pro rata 
share as determined according to the ratio which the entire insurance bore to the 
amount of the policy sued on. 

The court rendered judgment on the $2,000 policy in the sum of $1,938. The 
judgment provided that any sums of money which the plaintiff received on the judg- 
ment rendered in the case in the federal court should be credited on the judgment 
in the instant case, and that the defendants should have judgment against the Phoenix 
Fire Insurance Company for the pro rata part of the liability of the latter company 
embodied in the judgment of the instant case. 

The conditions of the policy sued on in this case determine the legal relation 
between the parties arising from the contract. Such legal relations are not varied 
or controlled by the outcome of litigation on concurrent insurance policies. No 
question of contribution or subrogation is involved. 

[4] The judgment of the trial court is affirmed. 

All the Justices concur. 


AMERICAN CENT. INS. CO. v. WISE. (No. 7107.) 
Court of Civil Appeals of Texas. Austin. May 11, 1927. 
Rehearing Denied June 8, 1927. 

295 Southwestern Reporter 1109. 

1, INSURANCE—INSURANCE COMPANY WAIVED DEFENSES UNDER 
PROVISIONS RENDERING POLICY VOID, WHERE AGENT KNEW 
PROHIBITED CONDITIONS EXISTED WHEN HE WROTE POLICY. 
Insurance company have waived defenses under fire insurance policy, based: on 

the existence of facts which under the provisions of the policy would render it. void, 

maeee the soliciting agent knew of the existence of these facts when he issued the 
policy. 
(For other cases, see Insurance, Dec. Dig. § 389[1].) 
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2. INSURANCE—WHERE INSURED TREATED FIRE POLICY AS BIND- 
ING, DELIVERY HELD COMPLETE, THOUGH INSURED FIRST READ 
POLICY AFTER FIRE. 

Where the insured consistently treated fire insurance policy as binding, liability 
of the company was not defeated on the ground of nondelivery, because the insured 
received the envelope containing the policy the day before the fire and did not know 

_its contents until after the fire. 
(For other cases, see Insurance, Dec. Dig. § 136[5].) 


3. INSURANCE—FAILURE OF INSURED, INSURING BUILDING FOR 
' $3,000, TO DISCLOSE ITS PURCHASE FOR $900, HELD NOT TO 

INVALIDATE POLICY AS MATTER OF LAW. , 

Where insurance agent, when issuing $3,000 policy of fire insurance, made no 
inquiry as to the price the insured had paid for the building insured, policy held not 
ir.validated as matter of law because the insured did not disclose that he had bought 
the building for only $900. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


4. INSURANCE—BUILDING, BOUGHT ONLY TO BE RAZED FOR SAL- 
VAGE, HELD “PERSONAL PROPERTY” WITHIN STATUTE MAKING 
THREE-FOURTHS LOSS CLAUSE IN POLICY APPLICABLE (REV. 
ST. 1925, ART. 4929). 

Under Rev. St. 1925, art. 4929, providing that, in case of total loss, a fire 
insurance policy shall be considered liquidated demand for the full amount of the 
policy unless the property covered is personal property, a building bought only for 
the purpose of salvage and never intended to be used as a building, the purchaser 
having no title or interest in the ground on which it was located, held “personal 
property” and the three-fourths loss clause in the policy was applicable. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

Appeal from District Court, Coleman County; J. O. Woodward, Judge. 

Action by J. W. Wise against American Central Insurance Company. Judgment 
for plaintiff, and defendant appeals. Reversed and remanded. 

E. G. Senter, of Dallas, for appellant. 

Critz & Woodward, of Coleman, for appellee. 

McCienpon, C. J. In a trial to the court without a jury, J. W. Wise, the 
appellee, recovered against American Central Insurance Company, the appellant 
(which we will call the American Company), a judgment for $3,000, the full amount 


of a fire insurance policy covering a school building near Rockwood, in Coleman 
county. The insurance company has appealed. 


_ From the undisputed evidence and the findings of the court on controverted 
issues, we make the following statement: 


The building covered by the policy was a one-story, weather-boarded, frame 
structure, originally of four rooms and a hall, to which two additional rooms were 
added in 1919; the main part of the structure having been built many years before. 
On July 20, 1925, it was owned by the Rockwood independent school district. The 
cistrict had issued bonds for the erection of a new building, and on the above date 
sold the old building to Wise for $900, represented by two promissory notes of $450 
each. At the time of the sale, there was a $5,000 fire policy in the Republic Com- 
pany covering the building and its contents, $4,000 of which was on the building 
alone. Baxter was local agent at Coleman for both the Republic and the American 
Companies, with power to write and deliver policies. Under the sale from the 
school district to Wise, it was agreed that the Republic policy, in so far as it covered 
the building, should be transferred to Wise, and that, if that could not be effected, 
the policy was to be canceled and the return premium applied on other insurance in 
favor of Wise. It was also a part of the agreement that Wise was to remove the 
building from the school property as soon as possible and not later than September 1, 
1925. Baxter was notified of the arrangement with Wise, and was requested to 
transfer the Republic policy accordingly. He wrote at once to the general agents of 
that company, making request for such transfer, and on July 22d received reply that 
the company did not care to carry the risk, and he was instructed to cancel the 
policv. This he did by notation on his records, as the policy had been mislaid and 
could not be found. On that date he issued and mailed the policy in suit to Wise, 
and telephone him that he had done so. This policy was received by Wise on the 
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afternoon or evening of July 23d, but he did not open the envelope inclosing it until 
after the fire. The total premium on this policy was $54. The return premium on 
the Republic policy was $48.69, with which amount Baxter credited Wise on the 
American premium. The building was totally destroyed by fire on the morning of 
July 24, 1925. The uncontradicted evidence shows that Wise purchased the building 
for the sole purpose of tearing it down and using the lumber in building construction 
and repairs on his farm, and disposing of any surplus by sale. Under his agree- 
ment with the school board, he had no interest in or right to use the real estate 
whatever, except that necessarily incident to tearing down and removing the build- 
ing. 

Baxter had previously inspected the building, and was fully advised with 
reference to the title to it and to the real estate on which it was situated, and the 
agreement between the trustees and Wise, except that Wise did not inform him as to 
the amount he had paid for the building. He fixed the amount of the American 
policy in accordance with what he thought the building was worth. But he testified 
that he would not have issued the policy for $3,000 had he known that Wise paid 
only $900 for the building. Appellant company was represented by general agents 
at Houston, to whom Baxter reported the writing of .the policy on the day it was 
written, and to whom he also promptly reported the fire. A few days later he 
received under one enclosure two letters from, the general agents, one of which 
declined the risk, and asked that the policy be canceled, and the other acknowledged 
notice of the fire and stated that the matter had been referred to the adjuster. 
Senator Senter went to Rockwood a few days after the fire, in the interest of the 
Republic Company, and made a thorough investigation, and ascertained all the facts 
in connection with the sale to Wise, cancellation of the Republic policy, and writing 
the American policy. At that time he took a full statement from Wise with reference 
to the latter policy, and stated to him, that while he did not then represent the 
American Company the matter would be referred to him. He then called the general 
agents on the telephone, reported the result of his investigation, and was authorized 
to represent the American Company in connection with the loss. He then went to 
Baxter, informed him of this telephone conversation, and stated that the company 
would deny liability on the policy. About 30 days after the fire, the general agents 
sent a statement to Baxter of his account with them, listing the Wise policy, and 
“billing” the said agent for the remainder of the premium thereon, and stating said 
total premium at $54. In pursuance of this statement and “billing,” Baxter collected 
from Wise the $5.31 balance of premium after crediting him with the $48.69 return 
premium on the Republic policy. Neither appellant nor its agents made any offer 
to return the premium to Wise until during the trial of the case, when the offer was 
made to the attorneys for Wise, and was declined. 


Appellant presents twelve propositions under fifteen assignments of error, a 
number of which are manifestly without merit and need not be considered in detail. 
The contentions which we think worthy of mention may be reduced to four: (1) That 
there was no delivery of the policy to Wise, because he did not know its contents 
until after the fire; (2) that under the circumstances Baxter was the agent of Wise 
and not of appellant, and the latter, therefore, was not bound ‘by the policy, as its 
general agents declined the risk; (3) that Wise was guilty of fraud vitiating the 
policy, in not disclosing to Baxter the amount he had paid for the building; and 
(4) that the property insured was personal property within the meaning of Revised 
tSatutes 1925, art. 4929, known as the valued policy statute; and therefore:the policy 
was not a liquidated demand for the full amount thereof but the amount of recovery 
was to be determined by the actual value wf the property insured and application 
of the three-fourths value clause in the policy. 


[1] There are a number of urged defenses to the policy, based upon provisions 
rendering it void in the event of the existence of certain stated facts. We do not 
mention these specific defenses, for the reason that the facts upon which they are 
based were in existence at the time the policy was written and were all known to 
Baxter. To sustain these defenses, the policy must be held void ab initio. Under 
the holding in Ins. Co. v. Mazoch Bros. (Tex. Civ. App.) 291 S. W. 257, and 
authorities there cited, these defenses were waived if Baxter was agent for appellant. 
If he was not the agent, then the policy never took effect. 

[2] The fact that Wise did not know the contents of the policy until after the 
fire did not show a want of its complete delivery. Appellant, through its agent 
Baxter had done everything fequired of it to complete delivery, and it had come 
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into the actual possession of Wise, who had had every opportunity to read it and 
discover its contents. He knew a policy had been written and mailed him, covering 
the property in question, and knew, when he received the envelope containing it, 
that it was the policy Baxter had mailed him. He never made any objection or 
protest in connection with the policy, but consistently relied upon it as binding both 
upon himself and appellant. Under the circumstances, the latter is not in position 
to defeat liability on the ground of its nondelivery. 

It is undisputed that Baxter was local agent in Coleman county for appellant, and 
had authority generally to write the policy and bind the company by its delivery. The 
evidence was clearly sufficient to warrant the finding of the trial court that he acted 
in this particular instance in his capacity as agent for appellant and not as agent 
for Wise, and that there was no collusion between Wise and Baxter. 

(3] Nor do we think the evidence warrants the conclusion as a matter of law 
that the failure to disclose the amount he paid for the building constituted a fraud 
on appellant that would vitiate the policy. Wise made no written application, nor 
did he make any verbal representation to Baxter with reference to the value of the 
property or what he had paid for it. Baxter knew that he had bought the building 
only from the trustees\ and was required to remove it, and Wise told him that he 
intended to remove it. There is no intimation that Baxter made any inquiry with 
reference to the purchase price, and the record wholly. fails to disclose any act or 
word of Wise that would mislead Baxter in this regard.. The plea of fraud rests 
alone upon Baxter’s silence with reference to what he had paid for the property, and 
we are clear in the view that such silence alone did not constitute fraud as a matter 
of law. We overrule this contention. 

[4] We sustain the third proposition above, that under the circumstances of this 
case the building was personal property and not real estate, within the meaning of 
the valued policy statute, and that therefore the three-fourths loss clause in the 
policy applied, and the amount of the loss is limited to the actual value of the 
property at the time of the fire. 

So far as we have been able to ascertain, the question presented by the peculiar 
state of facts at bar is one of first impression. 

The cases upon which appellee relies in his contention that the property is not 
personalty within the meaning of the valued policy statute are Insurance Co. v. 
Parlin-Orendorff Co., 14 Tex. Civ. App. 512, 38 S. W. 60, and Ins. Co. v. O’Bannon 
(Tex. Civ. App.) 178 S. W. 731. In the first of these cases, which was decided in 
1896 by the Dallas court, and in which writ of error was denied, it was held that a 
bnilding upon leased ground, with privilege in the owner to remove it at the expira- 
tion of the lease, was not personalty within the meaning of this statute. In the 
O’Bannon case, decided in 1915 by the Texarkana court, this rule was extended to a 
building upon ground which the owner had sold, with the privilege of removing the 
building within a short period of time to other ground which he owned. The amount 
of the policy in that case was not within the jurisdiction of the Supreme Court. Ina 
very well-considered opinion by the Supreme Court of Nebraska, decided in Decem- 
ber, 1925, the holding in the Parlin Case was followed. Calnon v. Insurance Co., 206 
N. W. 765. Two cases by the Missouri intermediate appellate courts have reached a 
contrary holding. Millis v. Ins. Co., 95 Mo. App. 211, 68 S. W. 1066; Sharp v. Ins. 
Co., 164 Mo. App. 475, 147 S. W. 154. 


Where a building owned by one party is upon ground owned by another, and 
the owner of the building has the privilege of removing it at the termination of his 
right of possession of the ground on which it is situated, the general rule is that the 
building is personalty and not realty. The holdings in the Parlin and Calnon Cases 
are rested upon, the proposition that the expression “personalty property” in the 
valued policy statutes is not used in its technical legal sense, but is to be given its 
general, or popular meaning, and, where the property insured consists of a building 
which the owner has title to and the right to use as such in connection with the 
ground upon which it is situated, it is for all practical purposes realty and not 
personalty. In the Parlin Case an analogy is drawn from the decision in homestead 
cases which hold that the homestead right, although pertinent only to real estate, 
attaches to buildings, machinery, etc., upon land in which the head of the family 
has only a leasehold interest, and ‘*is exempt from execution. 

The following from the Parlin Case is quoted with approval in the Calnon and 
O’Bannon cases: 


“But it is insisted that here the house was personal property, and is excluded 
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by the terms of the statute. ‘Personal,’ in its general sense, means simply ‘movable,’ 
‘transitory’; ‘personal property,’ that which may be carried about with the person. 
It has reference to the real character of the property, and not to the title by which 
it is held. In this sense, a dwelling house is not embraced within the meaning of 
the term ‘personal property.’ To give the statutory term its general signification, the 
cbject of the statute will be accomplished; to give its technical legal sense, the evil 
intended to be remedied will, in part, still prevail, and without any good reason to 
support it. We are of opinion that the statute should be construed to embrace houses 
without reference to the question of the fee-simple title to the land.” 

In both the Parlin and Calnon Cases the court arrive at the conclusion by inter- 
pretation of the legislative intent. We quote the following from the Parlin Case: 

“Houses for residence and business purposes, constructed of the various different 
materials, is the character of real property which was usually insured. What was 
wrong with the arbitration clause in the insurance policy upon a house? A house, 
unlike a stock of merchandise and other personal property, the value and quantity 
of which is so variable, is of a permanent nature, and is open to easy inspection and 
reasonably accurate estimate as to value. The premium charged for insurance is 
proportioned to the value of the property insured. It would not be just for a 
company to collect premiums upon a high valuation, and pay losses on a lower 
valuation. As the value of the house may be easily ascertained by the insurer, and 
over-valuation readily prevented by inspection, our Legislature fell upon the plan of 
preventing the wrong indicated by requiring that the value named in the policy should 
be — as the true value in the payment of losses. Here we see the evil and the 
remedy. 

The same reasoning was applied in the O’Bannon Case to a building which was 
to be removed within a very brief period to another site. 

In each of these cases the building was either being used or was intended to be 
used as a building upon the premises upon which it was then located, or upon other 
premises to which it was to be shortly removed. Its character, therefore, as a 
building, was not affected by the title to ground upon which it was located. The 
facts in those cases‘clearly distinguish them from the case before us. Here Wise 
had no title to or interest in the ground on which the building was located. He had 
no right to use the building as such upon that ground. He had no intention of ever 
using the building as a building. He purchased it, not as a building, but for the sal- 
vage it contained. He intended, weather permitting, to begin tearing it down on the 
following Monday after he bought it, and had made arrangements to that end. The 
property had no value to him whatever as a structure, and the labor item in its 
construction was a total loss to him; it was without value to him except as lumber 
or other salvage, and did not partake of the nature of real estate in any sense in 
which that term may be applied, whether technically, generally, popularly, or 
otherwise. 

We can reach no other conclusion than that the building under the sale to Wise 
and under his admitted purpose to immediately tear it down and make use of it only 
as old lumber, was personal property within both the letter and the spirit of the 
valued policy statute, and the measure of damages must be determined accordingly. 

The judgment of the trial court is reversed, and the cause remanded. 

Reversed and remanded. 


QUEEN INS. CO. et al. v. GALVESTON, H. & S. A. RY. CO. et al. 
(NO. 794-4801.) 
Commission of Appeals of Texas, Section B. June 25, 1927. 
296 Southwestern Reporter 484. 

2. INSURANCE—FIRE INSURERS, PLEADING RIGHT TO SUBROGA- 
TION WHERE FIRE LOSS WAS CAUSED BY NEGLIGENCE OF 
ANOTHER, HELD NOT ENTITLED TO RECOVER WHERE CARRIER 
WAS FOUND NOT NEGLIGENT. 

Insurance companies, claiming recovery over against railroad having possession 
of property at time of its destruction, held not entitled to judgment against railroad 
under plea to be subrogated to rights of plaintiff under provision of policy 
authorizing subrogation in case loss was caused by act or neglect of another, 
where both trial court and Court of Civil Appeals found against allegation that 
railroad companies were negligent or responsible for loss in any way. 


(For other cases, see Insurance. Dec. Dig. § 606[1].) 
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3. INSURANCE—INSURERS MAY NOT RECOVER OVER AGAINST RAIL- 
ROAD ON THEORY OF EQUITABLE SUBROGATION, UNDER PLEA 
IN AVOIDANCE OF LIABILITY ON POLICY. ~ 
Insurance companies held not entitled to recovery over against railroads on 
theory of equitable subrogation, under plea that at ‘time property was damaged 
by fire it was still in possession of delivering carrier, where such facts were not 
pleaded as basis for recovery on theory of equitable subrogation, but expressly 
in avoidance of liability on policy, and not as cause of action against railroad. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by N. D. Naman against the Queen Insurance Company and others, 
with an alternative plea against the Galveston, Harrisburg & San Antonio Rail- 
way Company and another. Judgment for plaintiff against the insurance com- 
panies was affirmed by the Court of Civil Appeals (290 S. W. 286), and they bring 
error. Affirmed. 

Thompson, Knight, Baker & Harris, Locke, Locke, Stroud & Randolph, and 
Geo. S. Wright, all of Dallas, for plaintiffs in error. 

Boyle, Ezell & Grover, of San Antonio, and Baker, Botts, Parker & Garwood, 
of Houston, for defendants in error. 

Speer, J. One N. D. Naman, the owner of 105 bales of cotton upon which 
plaintiff in error and other insurance companies carried policies of insurance, 
sued such insurance companies, and also the Galveston, Harrisburg & San An- 
tonio Railway Company and the San Antonio & Aransas Pass Railway Company, 
carriers of the cotton, to recover damages for the loss of 6 bales and for injuries 
to the*remaining 99 bales through fire while the cars containing the cotton were 
standing at the unloading wharves or sheds of the compress company, where the 
cotton was destined for delivery. 

There was a trial before the court, who rendered judgment for the plaintiff 
against the insurance companies, but refused his alternative prayer for judgment 
against the railway companies. There was a prayer by the insurance companies 
for judgment over against the railroad companies for such sum as the plaintiff 
might recover against them, the insurance companies, upon their alleged right of 
subrogation. The trial court found against this plea over. This judgment was 
affirmed by the Court of Civil Appeals. 290 S. W. 286. It appears after the 
judgment was rendered in the trial court the insurance companies made settle- 
ment with the plaintiff and took his receipt and transfer of his cause of action 
against the railroad companies. 

The writ of error has been granted to the insurance companies upon the 
issue of their right to recover over against the railroad companies the amount 
paid by them to the plaintiff. 

There are some 30 or more assignments of error, but all of them are answered 
by our conclusion with reference to the scope of the pleadings of the insurance 
companies whereby they sought to recover upon the theory of subrogation. 

{1] The right of plaintiffs in error to such recovery in any event must, of 
course, find support in their pleadings. That portion of their answer in which 
such support must be found, if at all, is as follows: 

“For further and other answer herein, this defendant would show that if 
plaintiff holds its policy or policies such as described in plaintiff’s petition, each 
said policy so held contained a stipulation and provision, in substance, as follows, 
to wit: 

“If this company shall claim that the fire was caused by the act or neglect 
of any person or corporation private or municipal, this company shall, on pay- 
ment of the loss, be subrogated to the extent of such payment to the rights of 
recovery by the insured for the loss resulting therefrom, and such rights shall be 
assigned to this company by the insured on receipt of such payment.’ 


“This defendant would show that the loss by fire described in plaintiff's peti- 
tion was due to the act and neglect of the defendant Galveston, Harrisburg & 
San Antonio Railway Company, and to the act and neglect of the defendant San 
Antonio & Aransas Pass Railway Company in so far as said loss and damage 
applied to the 99 bales of cotton described in plaintiff’s petition; that said cotton 
was at the time of said loss in the possession and under the control of the said 
defendants, and each of them, on behalf of the plaintiff, as aforesaid, and as to 
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said property it owed the duties, obligations, and liabilities of a carrier under the 
Constitution and laws of the state of Texas, and each of them negligently caused 
and permitted said property to be destroyed, and each of them failed and neglect- 
ed to perform its duty as a carrier and to deliver said cotton and each part of 
the same to the plaintiff or his order in good condition as when received from 
him. This defendant would further show that, if it owes to plaintiff any sum for 
loss or damage as to the 99 bales of cotton sued for in plaintiff’s petition, it is 
entitled to be subrogated to any and all claims of plaintiff against said defendants 
the Galveston, Harrisburg & San Antonio Railway Company and San Antonio 
& Aransas Pass Railway Company, and each of them, on payment of the loss 
to the extent such amount may be made. That this defendant is entitled, if a 
liability shall exist against it, to pay for loss and damage to said cotton, to be 
subrogated under the doctrine of equity to the claim of the plaintiff against said 
railroad companies defendant, severally, on the payment to the plaintiff and to 
the extent of such payment.” 


Upon which facts they prayed that, if the plaintiff shall recover any sum 
against them by reason of any loss to the 99 bales of cotton, they have judg- 
ment against the railway companies, and each of them, to the extent that they 
may be called upon to pay the plaintiff. 


It is thus perfectly apparent that the insurance companies’ right to subro- 
gation thus far pleaded is dependent upon the stipulation quoted above, providing 
for such subrogation, and is, by the veryiterms of the stipulation, limited to those 
cases where the company shall claim that the fire was caused by the act or neglect 
of some other person or corporation. The clause containing this language is pleaded 
as the basis for such recovery over, and that such was contemplated by the pleader is 
made manifest by the allegations of fact immediately following this clause, to the 
effect that the loss by fire described in plaintiff’s petition was due to the act and 
neglect of the railway companies, thus bringing the case within the stipulation pleaded. 

[2] But there is nothing in the facts to support such a contention. Both courts 
have necessarily found against the allegation that the railroad companies, or either of 
them, through any act or negligence caused the fire, or were in any way responsible 
for it. So that, in no event, would the insurance companies be entitled to judgment 
against the railroad companies upon this plea to be subrogated to the rights of 
plaintiff. 

Indeed, plaintiffs in error rather stress the general right of equitable subrogation. 
But, here again, their pleadings must determine their rights in this respect. Their 
answer and plea over contains the following: 


“Said cotton was still in the legal and actual custody of said railroad company ; 
and as bills of lading were outstanding therefor, said cotton had not been transferred 
to the custody of the compress company, and it had issued no receipt or memoran- 
dum therefor, and had not received the cotton. Moreover, the said bills of lading 
constituting the contract for transportation between the said N. D. Naman and the 
defendant railroad company contained a provision as follows: ‘Property not removed 
by the party entitled to receive within 48 hours, exclusive of legal holidays, after 
notice of its arrival had been duly sent or given, may be kept in a car, depot, or place 
of delivery of the carrier subject to a reasonable charge for storage and to carrier’s 
responsibility for warehouse ware only, or may be at the option of the carriers, 
removed to or stored in a public or licensed warehouse at the cost of the owner and 
there held at the owner’s risk and without liability upon the part of the carrier, and 
subject to a lien for all freight and other lawful charges, including a reasonable 
charge for storage.’ As heretofore indicated, the said cotton had not been ‘removed’ 
from cars upon the side of the said San Antonio & Aransas Pass Railway Company, 
nor had 48 hours elapsed since notice of its arrival had been duly sent or given to the 
consignee. Wherefore there had been no delivery of the said cotton at the time of 
its loss and destruction by fire to the consignee; it was still in the possession, custody, 
and control of the defendant San Antonio & Aransas Pass Railway Company. By 
virtue of such possession, custody, and control, the defendant San Antonio & Aransas 
Pass Railway Company is liable for such loss and destruction as a common carrier ; 
because of the change of possession, custody, and control from the said N. D. Naman 
to the said Antonio & Aransas Pass Railway Company, this policy became null and 
void with respect to such cotton, and did not operate to indemnify the plaintiff against 
such loss or destruction by fire.” (Italics ours.) 
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Thereupon follows prayer to go hence as to plaintiff's demand and for judg- 
ment over as heretofore set out. 

[3] It is clear if plaintiffs in error have any just complaint it is upon their 
alleged right to a judgment over against the railroad companies at the time the case 
was tried below. They cannot base any rights to a reversal upon the payment of 
plaintiff's judgment and his assignment of the cause of action against the railroads 
to them, for these transactions occurred long after the trial. In the light of the 
fact that plaintiff recovered a judgment against him on his asserted right to recover 
against the railroads, the right of subrogation which plaintiffs in error acquired by 
the assignment was, indeed, a precarious one. As above indicated, their right in any 
event to a judgment is dependent primarily upon their pleadings. Now, they have 
pleaded facts showing that the cotton at‘the time it was damaged by fire had not 
been delivered to Naman, but was still in the possession of the delivering carrier, in 
which capacity it was liable. But the insurance companies have not pleaded these 
facts as a basis for a recovery by them upon the theory of equitable subrogation, but, 
rather, they have pleaded such facts of “change of such possession, custody, and 
control from the said N. D. Naman to the said Antonio & Aransas Pass Railway 
Company” as to “make null and void the policy sued on.” The facts thus pleaded 
were expressly in avoidance of liability on the policy, and not as a cause of action 
against the railroad companies. To treat the allegations of fact as a basis for 
affirmative recovery rather than a defense is to treat the matter thus set up for one 
purpose as applying to an entirely different purpose, and this the court will not do. 
Whitlock v. Castrow, 22 Tex. 113; Norris v. W. C. Belcher Land Mortgage Co., 98 
Tex. 176, 82 S."W. 500, 83 S. W. 799. 

The judgments of both courts are therefore correct, and should be affirmed, 
irrespective of the interesting question discussed by counsel of whether or not the 
cotton in controversy will be deemed to have been in the possession of the railroad 
companies, as carriers until the expiration of the 48 hours allowed for removal. 

We therefore recommend that the judgments of the Court of Civil Appeals and 
of the trial court be affirmed. . 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals both 
affirmed as recommended by the Commission of Appeals. 
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MARINE 


AUTOMOBILE INS. CO., OF HARTFORD, CONN., et al. v. CENTRAL NAT. 
BANK. (Nos. 4709--4723.) 
THE LAKELAND CASES. 
Circuit Court of Appeals, Sixth Circuit. July 5, 1927. 
20 Federal Reporter (2d) 619. 

1. INSURANCE—BURDEN OF PROOF AS TO MARINE LOSS HELD NOT 
CHANGED BY DEFENDANTS’ GIVING EVIDENCE OF SCUTTLING 
UNDER GENERAL DENIAL. 

Where defendants in action on marine policy merely denied the allegations of 
complaint that loss resulted from a peril insured against, burden of proving by 
preponderance of evidence that loss was due to one or the other insured risks was 
not shifted from plaintiffs by defendants’ introducing evidence of scuttling; it being 
offered, not in support of any affirmative defense, but to sustain denial of liability, 
and it bearing only on the question of plaintiffs having affirmatively made out 
their case. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—BURDEN OF SHOWING LOSS BY ONE OF INSURED, 
MARINE RISKS DOES NOT REQUIRE JURY TO BE SATISFIED AS 
TO WHICH WAS ACTUAL CAUSE. 

Burden on plaintiffs, in action on marine insurance policy, of establishing by 
preponderance of evidence that loss was caused by one of the insured risks, does 
not mean that jury must reach a definite conclusion as to which of alleged causes 
was operative; but it is enough if jury finds that the evidence preponderates in 
favor of any one of these causes as against some other possible or probable cause, 
even though jury is unable to say which of the several causes alleged by plaintiff 
was the actual cause of the sinking. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

In Error to the District Court of the United States for the Eastern Division 
of the Northern District of Ohio; Paul Jones, Judge. 

Consolidated actions by the Central National Bank, Savings & Trust Com- 
pany, as trustee, and others, against the Automobile Insurance Company of Hart- 
ford, Conn., and others. Judgment for plaintiffs, and defendants bring error. Re- 
versed and remanded. 

T. Catesby Jones, of Bigham, Englar & Jones, of New York City, and William 
L. Day, of Day & Day, of Cleveland, Ohio, for plaintiffs in error. 

S. H. Holding, of Holding, Duncan & Leckie, of Cleveland, Ohio (Calfee, 
Fogg & White, of Cleveland, Ohio, on the brief), for defendants in error. 

Before Denison, Mack, and Moorman, Circuit Judges. 

Mack, Circuit Judge. [1] Actions on hull insurance policies on the steamship 
Lakeland, which sank in Lake Michigan on December 3, 1924. The policies insured 
the following risks: 

“Touching the adventures and perils which the said assurers are content to 
bear and do take upon themselves by this policy, they are of the inland seas and 
water, enemies, pirates, drovers, thieves, fires, explosions, collisions, jettisons, bar- 
ratry of the master or mariners, and all other perils, losses and misfortunes that 
have come or shall come to the hurt, detriment or damage of said vessel or any 
part thereof. 

“This insurance also specifically to cover (subject to the above free of average 
warranty) loss of, or damage to the hull or machinery, through the negligence 
of master, mariners, engineers or pilots, or through explosions, bursting of boilers, 
breaking of shafts, or through any latent defect in the machinery or hull, provided 
such loss or damage has not resulted from want of due diligence by the owners 
of the vessel or any of them or by the manager.” 

The amended complaint alleged that the steamship sank by reason of the 
perils of the sea, in that on a voyage from Chicago to Detroit bad weather and 
sea was encountered; the vessel put into Sturgeon Bay for shelter, and while round- 
ing into the turning basin struck an obstruction and fetched up hard; the steamer, 
after being released, proceeded out of Sturgeon Bay into Lake Michigan, encount- 
ered heavy seas, filled with water, and sank. The amended complaint further 
alleged that: 
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“Subsequent to the filing of the original petition herein, defendant and the 
other underwriters on said steamer fitted out a diving expedition and caused the 
wreck of said steamer lying at the bottom of Lake Michigan as aforesaid, to be 
examined by divers and representatives of defendant and the other underwriters 
have informed plaintiffs that certain valves were found open, and that the steamer 
filled with water and sank as above described, by reason of said valves being open. 
Plaintiffs have no knowledge as to said valves being open, but allege that if they 
were thus open, or any other parts or appliances of the steamer placed or managed 
in such a manner as to cause the steamer to sink, it was by reason of the negli- 
gence of the master, mariners or engineers of said steamer, without any lack of 
due diligence by the Thompson Transit Corporation or the manager of the steamer, 
or it was by reason of barratry of the master or mariners, both of which are among 
the perils and risks insured against as above set forth.” 

Plaintiffs thus alleged that the loss had resulted from a peril insured against. 
Defendants had not pleaded, and were not required under the policies in this case 
to plead, an affirmative defense; they merely denied plaintiffs’ allegations. Nor was 
there any change in this reespect by reason of any statements of counsel, preceding 
the taking of testimony or during the trial. On the contrary, the colloquy of court 
and counsel, before the testimony was heard, fully sustains defendants’ contention 
that they then and there rested upon their denial of liability. The burden of proof 
established by the proper pleadings therefore remained unchanged; it devolved upon 
plaintiffs to prove, by a preponderance of the evidence, that the loss was due to one 
or the other risk assumed and insured against by defendants under the policies. 

Plaintiffs offered substantial evidence to support their allegations, other than 
those of negligence or barratry in opening the seacock; defendants introduced tes- 
timony of divers, that they had examined the wreck and found an open seacock, 
as well as evidence of circumstances tending to support their theory of scuttling 
with connivance of the owners and resulting nonliability under the policies, 

The ultimate burden did not shift by reason of the evidence of scuttling pre- 
sented by defendants; that evidence was not offered in support of any affirmative 
defense because there was none. It was offered to sustain the denial of liability, 
to raise at least a question in the jury’s mind as to whether or not the sinking 
was in fact due to a peril covered by the policies. It bore only upon the question 
as to whether or not plaintiffs had affirmatively made out their case of liability under 
the policies. 

The question of whether the seacock was open or closed was the real bone 
of contention. If the seacock was closed, there could have been no scuttling, and 
the evidence would have clearly justified a finding that the loss was due to some 
one of the perils of the seas insured against. On the other hand, if the jury found 
that seacock was open, then because there was no evidence in the case that would 
have justified a finding either of negligence or of barratry on the part of the mas- 
ter and/or crew, but only of scuttling, the finding would necessarily be for the de- 
fendants. 


[2] With the burden resting on plaintiffs, it was essential for them either 
affirmatively or inferentially to establish by the preponderance of the evidence that 
the loss was caused by one of the insured risks. This does not, however, mean, 
as defendants contend, that the jury must reach a definite conclusion as to which 
one of the several alleged causes was operative. It suffices for recovery if the 
jury finds that the evidence preponderates in favor of any one of these causes 
as against some other possible or probable cause, even though they are unable to 
say which of the several causes alleged by plaintiffs was the actual cause of the 
sinking. It follows from this that, while the issue of scuttling was the important 
issue in the case, it was not necessarily the only question to be considered; for, 
while the burden of proof was on plaintiffs to establish that the seacock was closed, 
and not on defendants that it was open, nevertheless, if the jury could not deter- 
mine whether it was closed or open, but was in a state of doubt thereon, it was 
yet possible to find for the plaintiffs, because the defendants’ proofs thereon might 
be so discredited or minimized that they would be overbalanced by the rightful 
inferences from all the circumstances. Such a finding, however, would in these 
circumstances be justified only if the jury found that the preponderance of the 


evidence was in favor of some one of the other causes rather than that there was 
an open seacock. 
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[3] We think the instructions to the jury in respect to the burden of proof, 
considered as a whole, were erroneous and materially prejudicial to defendants. 
In the charge, the court, it is true, several times stated that the burden was on 
plaintiffs; but in each such instance the judge was speaking either generally or 
specifically on the theory that the loss was due to the opening of the seams of the 
cld brittle vessel. On the other hand, the references to the question of scuttling 
in a number of instances were so made that the jury was fully justified in believ- 
ing that scuttling was an affirmative defense to be established by a preponderance 
of proof by the defendants in order to excuse themselves from liability. 

[4] Further, the reference in the charge to a presumption as a rule of law 
that a loss is covered by the insurance policies in the absence of a plausible or 
reasonable explanation as to the cause of sinking, was out of place, in view both 
of the evidence as to possible or probable causes and of the restricted nature of 
the risks covered by the policies. 

As the issues were not defined with the clarity that, under the pleadings and 
the evidence, was essential to a proper determination thereof, the cases must 
retried. 

Reversed and remanded. 


SORENSON et al. v. BOSTON INS. CO. OF BOSTON, MASS. (No. 2533.) 
Circuit Court of Appeals, Fourth Circuit. July 5, 1927. 
20 Federal Reporter (2d) 640. 

2. INSURANCE—SHIPPERS RECEIVING SPECIFIC INSURANCE MIGHT 
SUE CARRIER TO ENFORCE LIABILITY, THOUGH RECOVERY 
WOULD IN REALITY BE FOR INSURER. 

Shippers, after being advanced amount of specific insurance carried on goods, 
might thereafter sue carrier to enforce ity liability, although recovery would be in 
reality for benefit of those who insured them. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 


3. INSURANCE—BANKRUPTCY OF CARRIER WOULD NOT DEFEAT 
RECOVERY BY CARGO OWNER UNDER POLICY COVERING CAR- 
RIER’S LEGAL LIABILITY. 

Under policy covering legal liability for loss of or damage to merchandise, 
bankruptcy of carrier will not defeat recovery by shipper under policy, since under 
clause covering carrier’s legal liability owners of cargo may recover for loss which 
they have sustained, and for which carrier is liable. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


4. INSURANCE—POLICY INSURING CARRIER AND EXCLUDING MER- 
CHANDISE SPECIFICALLY INSURED HELD ONLY TO LIMIT 
RECOVERY IN CASE OF SPECIFIC INSURANCE TO CARRIER’S 
LEGAL LIABILITY. 

Clause in policy of insurance covering legal liability of carrier, relative to 
policy not covering merchandise on which shippers had effected specific insurance, 
held not to preclude recovery under legal liability clause, where such insurance 
existed, but only limited right of recovery under policy in such case to legal liability 
of carrier. . 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 


5. INSURANCE—DESIGNATION OF CARGO OWNERS AS INTENDED 
TO BE INSURED UNDER POLICY BY PRESIDENT OF CARRIER, 
AND TRUSTEE IN BANKRUPTCY AFTER CARRIER’S BANK- 
RUPTCY, HELD SUFFICIENT. 

Designation of cargo owners as having been intended to be insured under 
policy insuring carrier by president of carrier corporation, and by trustee in bank- 
ruptcy under order of court after carrier had been adjudged bankrupt, held suf- 
ficient designation. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

6. INSURANCE—UNSEAWORTHINESS OF LIGHTER, WITH PRIVITY 
AND KNOWLEDGE OF OWNER, DID NOT AVOID POLICY COVER- 
ING CARGO, IN ABSENCE OF FRAUD OR WILLFUL EXPOSURE. 
Policy insuring carrier for loss of property transported held not avoided by 
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sinking of lighter, due to its unseaworthiness, existing with privity and knowledge 
of owner, in absence of fraud or willful exposure to danger. 


(For other cases, see Insurance, Dec. Dig. § 273.) 


7. INSURANCE—ORDINARILY NEGLIGENCE WILL NOT DEFEAT 
RECOVERY UNDER INSURANCE POLICY, IN ABSENCE OF FRAUD 
OR WILLFUL EXPOSURE. 

Negligence ordinarily will not defeat recovery under marine policy of insur- 
ance, it being necessary that there be either fraud or willful exposure to danger. 
(For other cases, see Insurance, Dec. Dig. § 416.) 


8. INSURANCE—FRAUD OR WILLFUL EXPOSURE, DEFEATING IN- 
SURANCE POLICY, HELD NOT TO NECESSARILY EXIST IN 
PRIVITY AND KNOWLEDGE OF UNSEAWORTHINESS, DEFEAT- 
ING LIMITATION OF LIABILITY. 

_ Fraud or willful exposure to danger, sufficient to defeat recovery under policy 
of insurance, does not necessarily exist in privity and knowledge of unseaworthi- 
ness of vessel carrying insured goods, which will defeat limitation of liability under 
Statutes relating thereto. 

(For other cases, see Insurance, Dec. Dig. § 417.) 

Appeal from the District Court of the United States for the District of Mary- 
land, at Baltimore; Morris A. Soper, Judge. 

Suit by John §S. Sorenson and another, copartners trading under the name of 
Sorenson & Nielsen, and another, against the Boston Insurance Company, of Bos- 
ton, Mass. From a decree of dismissal (10 F. [2d] 563) libelants appeal. Re- 
versed and remanded, with directions. 

Frank B. Ober, of Baltimore, Md. (Janney, Ober, Slingluff & Williams, of 
Baltimore, Md., and Bigham, Englar & Jones and D. Roger Englar, all of New 
York City, and Robert France, of Baltimore, Md., on the brief), for appellants. 

George W. Whip, of Baltimore, Md. (Lord & Whip, of Baltimore, Md., on 
the brief), for appellee. 

Before Waddill, Parker, and Northcott, Circuit Judges. 

Parker, Circuit Judge. On July 6, 1923, a lighter belonging to Graham & 
Co. undertook to transport a cargo of coffee belonging to Sorenson & Nielsen and 
J. Aron & Co. from the steamship Comac, then lying in the port of Baltimore, to 
a warehouse at Belt’s wharf. The lighter sank by reason of its unseaworthiness, 
and limitation of liability was denied on the ground that this unseaworthiness existed 
with the privity and knowledge of the owner. This suit was instituted by the 
owners of the coffee, to recover on a policy of insurance which had been issued 
by the Boston Insurance Company to Graham & Co. “on account of whom it con- 
cerns,” which covered the cargo of the lighter which sank. The policy contained 
the following provisions: 

“15. This insurance is to cover for account of the assured, as owners, com- 
mon carriers, forwarders, bailees, custodians, or otherwise, and is also to cover on 
account of all such owner or owners of the property transported as may be after 
any loss designated by the assured as having been intended by it to have been 
insured hereunder, such designation so made in any proof or proofs of loss to be 
conclusive on all parties hereunder and the said assured are hereby- recognized 
as agents and trustees of and in behalf of such owner or owners of the said prop- 
erty as may be designated for all purposes of this insurance with authority to 
bring suit in their own name to recover loss or damage thereto, and without any 
right on the part of the insurer to set up any exemption of carrier from liability 
by reason of anything contained in their bills of lading or contracts of affreight- 
ment or otherwise. 

“16. It is however especially agreed that this policy is not intended to insure 
any parcel of merchandise on any of the lighters, barges and/or scows owned or 
used by said assured, upon which the owner, owners and/or shippers thereof have 
effected specific insurance, but in all such cases the insurance hereunder shall 
be limited to the property rights of the assured therein and to the earned freight 
and advanced charges due the assured and/or its connecting lines, and the legal 
liability of said assured for the loss of or damage to such merchandise should any 
such liability exist; and in the event of any loss or damage this policy shall be 
forthwith reinstated and continue to cover for its original amount and an addi- 
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tional premium pro rata at the rate of this policy on the amount so reinstated shall 
be due this company for the unexpired term of this policy.” 

Shortly after the sinking of the lighter, the owner, Graham & Co., became 
bankrupt, and thereafter libelants were designated by its president and also by 
the trustee in bankruptcy under order of court as having been intended by the 
owner to have been insured under the policy. The cargo of coffee belonging to 
libelants was covered by specific insurance, and the companies interested therein 
have made loans to libelants and taken loan receipts therefor under an arrangement 
similar to that which was approved in Luckenbach v. McCahan Sugar Co., 248 
U. S. 139, 39 S. Ct. 53, 63 L. Ed. 170, 1 A. L. R. 1522. The loss sustained by 
libelants was $28,634.55, but by the eighth paragraph of the policy it is provided 
that “this insurance shall not be called upon under the terms of this policy for 
any greater claim on the cargo of any one scow or lighter by any one disaster 
than $8,000.” 

The contentions of the underwriter, the Boston Insurance Company, are: (1) 
That libelants are not protected by the policy sued on, because they had effected 
specific insurance; (2) that there has been no sufficient designation of libelants 
as required by the policy; and (3) that the sinking of the lighter through unsea- 
worthiness, which existed with the privity and knowledge of the owner, avoided 
the policy. The learned District Judge sustained the last of these contentions 
and dismissed the libel. 10 F. (2d) 563. 

[1-3] The first question is whether the fact that libelants had effected specific 
insurance would preclude their suing on this policy. It is settled that such insur- 
ance would not preclude their suing to enforce the personal liability of the car- 
rier for the loss sustained. On the contrary, the holding is that, after being 
advanced the amount of such insurance, they might sue the carrier to enforce its 
liability, although recovery would in reality be for the benefit of those who had 
insured them. Luckenbach v. McCahan Sugar Co., supra; Inman v. South Caro- 
lina Ry. Co., 129 U. S. 128, 9 S. Ct. 249, 32 L. Ed. 612; The Turret Crown (C. 
C. A. 2d) 297 F. 766, 780. In this case, therefore, it is clear that, if the bank- 
ruptcy of the carrier had not intervened, libelants might have recovered their loss 
from the carrier. And it.is clear, also, that in such event the carrier in turn might 
have recovered from the underwriter on the policy in suit; for the policy expressly 
provides that it shall cover “the legal liability of said assured for the loss of or 
damage to such merchandise, should any such liability exist.” The policy, however, 
is not one of mere indemnity against loss, but covers the legal liability of the 
assured (see 36 C. J. 1096), and is for the benefit of owners of cargo as well as 
of the carrier. Under such circumstances, we do not think that the bankruptcy of 
the carrier can defeat the recovery under the policy, but that under the clause 
covering the carrier’s legal liability, the owners of cargo may recover for loss 
which they have sustained, and for which the carrier is liable. 


[4] It is only under the clause covering legal liability, however, that a recovery 
by the owners who have effected specific insurance can be had. If the policy did 
not contain this provision, undoubtedly the existence of the specific insurance would 
bar recovery. The purpose of the clause with regard thereto was to guard against 
double insurance on the cargo, in view of the practice on the part of carriers to 
provide that in case of loss the carrier should have the benefit of shipper’s insur- 
ance. But, as shown above, there would be no double insurance as to the legal 
liability feature of the policy; for, notwithstanding specific insurance, the cargo 
owner could recover his loss from the carrier. On the other hand, if specific 
insurance by the cargo owner be held to bar recovery under the liability clause, 
then as to liability there is no insurance at all, and the carrier is without protec- 
tion as to this feature of the risk expressly covered by the policy. 


It is not thinkable that the parties should have intended that the effecting of 
specific insurance by cargo owners should destroy the carrier’s protection against 
legal liability, which, as we have seen, could be enforced in. favor of the insurers 
as well as the cargo owners themselves. It is more reasonable that the clause 
as to legal liability was inserted to protect against just such liability as was enforced 
in the case of Luckenbach v. McCahan Sugar Refining Co., supra. The clause as 
to specific insurance is to be construed, therefore, not as precluding recovery under 
the legal liability clause where such insurance exists, but as limiting the right of 
recovery under the policy in such case to the legal liability of the carrier. This 
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interpretation, we think, is the one which must have been within the contemplation 
of the parties in view of the rules above discussed, and it is also in accord with 
the plain language of the policy which provides that ‘ ‘in all such cases [i. e., where 
shippers have perfected specific insurance] the insurance hereunder shall be ‘limited 
to the property rights of the assured therein [i. e., the cargoes insured], * * * and 
the legal liability of said assured for the loss of or damage to such merchandise 
should any such liability exist.” 

[5] We see no merit whatever in the point that there has been no sufficient 
designation of libelants as having been intended to be insured under the policy. 
The designation was to be made after the loss occurred, and was to be made by 
Graham & Co. It was made by the president of that corporation. As Graham & 
Co. had been adjudged bankrupt, it was also made by the trustee in bankruptcy 
under order of court. We do not see what more could have been done. It is not 
necessary to decide whether the designation should have been made by the cor- 
poration, as the one named in the policy to make it, or by the trustee in bank- 
ruptcy, as the one who succeeded to the rights of the corporation under the policy. 
As it was made by both, the underwriter has no ground of complaint. 

[6] This brings us to the real point in the case, and the one upon which: the 
learned District Judge based his decision in favor of the underwriter: Was the 
policy avoided by the sinking of the lighter, due to its unseaworthiness, which 
existed to the privity and knowledge of the owner? In passing upon this ques- 
tion, it is important to remember that it is only upon the protection and indemnity, 
or legal liability, feature of the policy that recovery can be had; and consequently 
the question is narrowed to an inquiry as to whether the policy as to this feature 
of the insurance is avoided by unseaworthiness existing with the privity and knowl- 
edge of the owner. This precise question was before the Circuit Court of Appeals 
of the Ninth Circuit in the recent case of Hanover Fire Insurance Co. v. Merchants’ 
Transportation Co., 15 F. (2d) 946 (certiorari denied 47 S. Ct. 472, 71 L. Ed—), 
where, after full consideration, the conclusion was reached that the policy was. 
not avoided. We find ourselves in accord with the conclusion reached in that case 
as well as the reasoning upon which it is based. See, also, Eagle Star & British 
Dominions Ins. Co. v. Geo. A. Moore Co. (C. C. A. 9th) 9 F. (2d) 296. 

We think there can be no question that there is no implied warranty of sea- 
worthiness in a protection and indemnity or legal liability policy. As said by Lush, 
J., in Joyce v. Kennard, 7 Q. B. L. R. 78, at page 82: 

“This is an exceptional policy, and we have only to construe the language 
used; and when I look at the position of the plaintiffs and find that they are car- 
riers upon the river, I cannot doubt the intention of the parties. The object of the 
plaintiffs was to secure an indemnity against any loss in whole or in part which 
they might sustain as carriers, and it is not a merely policy on goods. A case 
may be supposed in which the goods have perished and yet the underwriters might 
not be liable on this policy. The subject-matter insured against is the liability which 
the plaintiffs would sustain in respect of the goods by-reason of their accepting 
them as carriers. I cannot interpret the words of the policy in any other sense 
than as importing that the underwriters undertook to be responsible to the extent 
of their subscriptions for all the losses, which the plaintiffs might sustain in re- 
spect of those goods, and for which they would be liable to the owners. The lan- 
guage has that meaning, and I do not entertain a doubt that that is what the parties 
intended. It is not an ordinary marine policy, but a policy of a mixed nature, 
the object of which was to secure to the plaintiffs an indemnity to the extent of 
the sum subscribed for, for any loss during the year which they might sustain 
by reason of their being responsible as carriers for the loss of the goods.” 


In discussing the same question in George A. Moore & Co. v. Eagle Star & 
British Dominions Ins. Co. (D. C.) 5 F.(2d) 358, 361, Judge Kerrigan gave an 
additional reason for holding that no such warranty is implied in a protection and 
indemnity policy. He said: 

“If a warranty of seaworthiness was implied into this policy, it would mean 
that in practically every instance the insurance company had assumed no risk, be- 
cause, generally speaking, a ship is not liable to the cargo unless it is unseaworthy. 
Under the Harter Act. the ship is not liable to the cargo unless (1) it fails in 
proper loading, stowage, custody, or care of cargo; or (2) unless it is unseaworthy. 
Cargo improperly loaded, stowed, or ventilated, as a matter of law, renders the 
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vessel unseaworthy. Obviously such a construction is to be avoided; otherwise, 
libelant would have paid premiums to no avail.” 

[7, 8] The learned District Judge was of opinion that, even though in ordinary 
cases a warranty of seaworthiness might not be implied, so as to avoid a protec- 
tion and indemnity policy, such policy would be avoided where unseaworthiness 
existed to the privity and knowledge of the assured. We do not think, however, 
that privity and knowledge has anything to do with the matter unless, as said in 
the case of Hanover Fire Ins. Co. v. Merchants’ Transportation Company, supra, 
the privity and knowledge arose out of negligence so gross as to amount to a 
willful, deliberate, and intentional wrong. Negligence ordinarily will not defeat 
recovery under a policy of insurance; there must be either fraud or willful ex- 
posure to known danger. Orient Ins. Co. v. Adams, 123 U. S. 67, 8 S. Ct. 68, 
31 L. Ed. 63; Standard Marine Ins. Co. v. Nome Beach Lighterage & Transpor- 
tation Co. (C. C. A. 9th) 133 F. 636, 1 L. R. A. (N. S.) 1095. Such fraud or will- 
ful exposure to danger does not necessarily exist in the privity and knowledge of 
unseaworthiness which will defeat limitation of liability under the statutes relating 
thereto. While privity and knowledge have been spoken of as more than mere 
negligence, it is not meant by this that they embrace necessarily any element of 
fraud or willful exposure to danger. What is meant is that in privity and knowl- 
edge there is fault or knowledge personal to the owner, as distinguished from the 
negligence or misconduct of his agents, employees, or co-owners, without his knowl- 
edge or participation. Craig v. Continental Ins. Co. 141 U. S. 638, 12 S. Ct. 97, 
35 L. Ed. 886; Pendleton v. Benner Line, 246 U. S. 353, 38 S. Ct. 330, 62 L. Ed. 
770; Capitol Transportation Co. v. Cambria Steel Co., 249 U. S. 334, 39 S. Ct. 
292, 63 L. Ed. 631; The Republic (C. C. A. 2d): 61 F. 109; The Annie Faxon (C. 
C. A. 9th) 75 F. 312; Great Lakes Towing Co. v. Mill Transportation Co. (C. C. 
A. 6th) 155 F. 11, 22 L. R. A. (N. S.) 769; 24 R. C.-L. 1395; 36 Cyc. 417, 418. 

In the case at bar it is admitted that the lighter was unseaworthy with the 
privity and knowledge of the owner, but there is no admission nor is there evi- 
dence to support the view that there was fraud or willful exposure to danger. On 
the contrary, the finding as to privity and knowledge was based upon the failure 
of the superintendent to properly inspect the lighter, which had been lying light in 
hot weather, with the result that some of her seams had opened. There was 
entirely lacking any evidence of such fraud, design, or willful exposure to danger 
as would avoid the policy. 

For the reasons stated, we think that the learned District Judge erred in dis- 
missing the libel. The decree will be reversed, and the cause remanded to the 
District Court, with direction to enter a decree in favor of libelants in accordance 
with this opinion. 

Reversed and remanded. 


PERRYMAN BURNS COAL CO., Inc., v. NORTHWESTERN 
FIRE & MARINE INS. CO. 
Supreme Court, Trial Term, New York County. June 9, 1927. 
223 New York Supplement 559. 

1. INSURANCE—TITLE TO COAL PASSED ON DELIVERY AT PIERS, 
AND THEREAFTER SELLER HAD NO “INSURABLE INTEREST.” 
Under contract for sale of coal, to be delivered at certain piers, held, that title 

passed to buyer on delivery at such piers and loading of coal on barge belonging 

to buyer, and thereafter seller had no “insurable interest” in coal. 
(For other cases, see Insurance, Dec. Dig. § 115[6].) 


3. INSURANCE—CONTRACT PROVISION REQUIRING SELLER TO 
INSURE AT BUYER’S EXPENSE HELD APPLICABLE ONLY TO 
TIME OF DELIVERY, AND SELLER HAD NO INSURABLE INTER- 
EST AFTER DELIVERY. 

In sales contract requiring delivery of coal at certain piers via certain rail- 
road, provision requiring coal to be insured by seller at buyer’s expense held applica- 
ble — to time of delivery at piers, and’ seller thereafter had no insurable interest 
in coal. 


(For other cases, see Insurance, Dec. Dig. §§ 104, 115[6].) 
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4. INSURANCE—MARINE INSURER’S ACCEPTANCE OF NOTICE OF 
SHIPMENT, INDORSED “WARRANTED POLICY CONDITIONS AS 
TO LOADING AND REPORTING, COMPLIED WITH,” HELD NOT 
ae” POLICY PROVISIONS REQUIRING NOTICE WITHIN 
2 HOURS. 

Where marine insurer refused to»receive insured’s report of shipment of coal 
until insured warranted that the conditions of the blanket or floating marine policy 
respecting loading and reporting had been complied with, whereupon insured made 
such warranty, held, that acceptance of notice of shipment by insurer’s agent and 
indorsement thereon, “Warranted policy conditions as to loading and reporting 
complied with,” did not constitute waiver by insurer of policy requirements that 
notice of shipment be given within 72 hours after shipment. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


5. INSURANCE—EVIDENCE HELD TO SHOW SINKING OF BARGE WAS 
DUE TO UNSEAWORTHINESS AND OVERLOADING, AND THAT 
WATCHMAN WAS NOT LEFT AT ALL TIMES. 

In action on blanket or floating marine insurance policy for loss resulting from 
sinking of barge on which coal sold by insured plaintiff was laden, evidence held 
to show that sinking of barge was due to unseaworthiness and overloading, within 
exceptions from coverage in policy, and that insured did not keep a competent 
— on board at all times, as required by policy, precluding recovery on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3, 4].) 

Action by the Perryman Burns Coal Company, Inc., against the Northwestern 
Fire & Marine Insurance Company. Judgment for defendant. 

WatsH, J. This action is on a policy of insurance issued to plaintiff by defend- 
ant. The policy was a blanket or floating policy. It insured plaintiff against loss 
sustained by perils of the sea and covered all shipments on barge or barges of coal 
consigned to plaintiff or to-others for plaintiff’s account and in which it may have 
an insurable interest. Excepted from coverage were losses arising (a) from want 
of ordinary care and skill in navigating said lighters; (b) from any neglect in 
not keeping the lighters well pumped out, except in cases of accident; (c) in 
consequence of carelessness in loading or by reason of the lighter being unduly 
laden. The policy also provided that said lighter or vessel, when loaded, shall at 
all times have a competent watchman on board; and under the’ policy provisions 
the duty rested upon the assured to report to defendant each and every shipment 
as soon as it had knowledge thereof, but in no case to exceed 72 hours. 


Plaintiff sold to Nelson Bros. Coal Company approximately 400 gross tons 
of coal to be consigned to Undercliff Coal Piers, Undercliff, N. J., via Erie Rail- 
road, which coal was to be insured by plaintiff at the buyer’s expense. The 
coal was to be loaded at the above piers into the buyer’s boat Harlem. The coal, 
in quantity about 488 tons, was delivered by plaintiff to the Undercliff Piers and 
was then placed aboard the barge Harlem. It was transported in the barge Harlem 
to the buyer’s coal yard in Gowanus Canal, Brooklyn, arriving at the canal during 
the afternoon of November 22. She then lay a short distance from the buyer’s 
coal yard, pulling up to the yard on the evening of November 25. At that time 
she was leaking. The captain pumped her out at 5 o’clock, and thereafter went 
home for about two hours, leaving her unattended during that time. On his return 
he pumped her out again. At about 2 o’clock in the morning of November 26 
he heard water running into the boat, and going on deck found that she had settled 
in the water at her stern and that the water was coming into the boat. She later 
settled upon the bottom. Thereafter, and on November 26, at about noon, plaintiff 
submitted to defendant a report of the loading and shipment, upon which the defend- 
ant, by its agent, indorsed, “Warranted policy conditions as to loading and reporting 
complied with.” 

Defendant disclaims liability on the following grounds: (1) That plaintiff had 
no insurable interest in the coal; (2) that report of the shipment was not made in 
compliance with the policy requirements; (3) that the loss was not occasioned 
by a peril of the sea; (4) that the barge was overladen; (5) that the vessel did 
not have a competent watchman on board at all times. 

{1, 2] Under the contract, delivery of the coal was to be made at the Under- 
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cliff Piers. It was so made, being there loaded on the barge of the buyer and con- 
signed to it. When so delivered, title passed to the buyer. Under the law the 
place of delivery is the place for inspection, and the duty rested upon the buyer, 
if it desired to inspect the coal before acceptance, to examine the same before it 
was laden on the barge. After delivery the seller had no further interest in or 
duty with respect to the coal. It would neither benefit by its preservation nor be 
prejudiced by its loss. It had no insurable interest therein. 

[3, 4] Plaintiff claims, however, that it was under a contractual obligation to 
insure the coal and that this gave it an insurable interest in the coal. Under the 
contract between the parties, the obligation was on the buyer to pay to plaintiff 
seller the insurance and freight, on the coal; but this was clearly to the time and 
place of delivery to it and not thereafter. The evidence established that plaintiff 
knew of the shipment on November 22, but did not report same to the defendant 
until about noon on November 26. The clause covering notice here applicable is 
the one contained in the rider, which provides that “the assured agree to report 
to this company each and every shipment as soon as they have knowledge thereof, 
but in no case exceeding 72 hours.” 

Notice was not given to the defendant within this time limitation. It appears, 
however, that when the report was given to defendant it declined to receive the 
same until plaintiff warranted that conditions with respect to loading and report- 
ing had been complied with, whereupon plaintiff made such warranty, and defend- 
ant’s agent thereupon accepted the notice of shipment, indorsing thereon, “War- 
ranted policy conditions as to loading and reporting complied with.” It is evi- 
dent that this indorsement is merely a notice of the representations made by plain- 
tiff as to the timeliness of the notice, and that it can by no means be held to be 
a waiver by defendant of the necessity of compliance by plaintiff with the policy 
requirements. 

[5] The remaining questions relate to whether the loss was occasioned by 
causes exempted from the coverage of the policy. The testimony established that 
the barge in which the coal was conveyed was 29 years old. Her proper load 
when new was shown not to exceed 450 tons. She apparently had never carried 
more than 450 tons, her loads usually being from 400 to 450 tons. On her arrival 
at the pier in Gowanus Canal she was leaking. The captain testified he. pumped 
her out and then went home to get his supper, being gone about two hours. On 
his return he noticed she had taken in more water. At about 2 o’clock the fol- 
lowing morning he heard water running into the boat, and found that she had set- 
tled in the water at her stern and that water was coming into her very fast. She 
gradually settled upon the bottom. There was no unusual weather nor extraordin- 
ary tidal conditions. It was contended by plaintiff that the barge grounded prior 
to the sinking, and that this caused her to subsequently sink, but the evidence did 
not establish such fact. 

From the foregoing it seems evident, and I so find, that the sinking of the 
vessel was due to her unseaworthy condition, and also by reason of the fact that 
she was overladen, which overloading strained her seams and caused her to leak 
and thereafter sink; also that the insured did not, as required, have a competent 
watchman on board at all times. 

Verdict directed for defendant dismissing the complaint. Proposed findings 
passed upon. Submit decision accordingly. 
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ACCIDENT 


METROPOLITAN LIFE INS. CQ.\v. BROYER. (No. 5094.) 
Circuit Court of Appeals, Ninth Circuit. July 18, 1927. 
Rehearing Denied September 6, 1927. 
20 Federal Reporter 818. 

1. INSURANCE—IN ACTION ON ACCIDENT POLICY, PLAINTIFF 

MUST SHOW THAT MEANS OF INJURIES WERE ACCIDENTAL. 

In action against insurer by beneficiary, under accident policy covering death 
from bodily injuries caused by violent and accidental means, plaintiff was obliged 
to prove that means were accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—IN DETERMINING WHETHER DEATH BY GAS 
ASPHYXIATION WAS BY ACCIDENTAL MEANS, JURY MAY CON- 
SIDER WHETHER CIRCUMSTANCES SHOWED REASON FOR IN- 
SURED’S SUICIDE. 

In action on accident policy for death of insured by gas asphyxiation, jury may, 
in determining whether means of injury was accidental, consider whether circum- 
stances would indicate cause for suicide. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 


3. INSURANCE—THERE IS PRESUMPTION THAT ASPHYXIATION OF 
ONE INSURED UNDER ACCIDENT POLICY WAS ACCIDENTAL, 
AND NOT SUICIDE. 

Where one insured under accident policy died of gas asphyxiation, there is 
presumption that he did not commit suicide, but that turning on of gas was acci- 
dental, and that death occurred by accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


4. INSURANCE—EVIDENCE HELD INSUFFICIENT TO OVERCOME 
PRESUMPTION THAT ASPHYXIATION OF ONE CARRYING ACCI- 
DENT INSURANCE WAS NOT SUICIDE. 

In action under accident policy for death of insured by gas asphyxiation, evi- 
dence held insufficient to overcome presumption that insured did not commit suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 


5. INSURANCE—IN ACTION UNDER ACCIDENT POLICY, PLAINTIFF, 
HAVING SHOWN OCCURRENCE OF DEATH IN WAY POINTING 
TO ACCIDENT, NEED NOT DISPROVE OTHER CAUSES. 

In action under accident policy, plaintiff, suing for death of insured, having 
introduced evidence that death occurred in such way as naturally pointed to acci- 
dent, was not bound to disprove negatively other causes of death. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


6. INSURANCE—DEATH FROM INJURIES CAUSED BY GAS ASPHYXIA- 

TION SATISFIES REQUIREMENT OF ACCIDENT POLICY REQUIR- 

ING DEATH BY VIOLENT AND ACCIDENTAL MEANS. 

In action on accident policy, instruction that death resulting from bodily i injury, 
caused directly and independently of all other causes by gas asphyxiation, satis- 
fied requirement that death must be caused by violent means, held not error, since 
death under such circumstances was accidental, if gas was turned on unintentionally, 
and violent, in that gas was external force causing death. 

(For other cases, see Insurance, Dec. Dig. § 458.) 


7. INSURANCE—CHARGE THAT ACCIDENT POLICY DID NOT INSURE 
AGAINST VIOLENT DEATH, BUT ONLY AGAINST DEATH BY VIO- 
LENT MEANS, HELD PROPERLY REFUSED. 

In action under accident policy, refusal of charge that policy did not insure 
against violent death, but only against death by violent means, held proper, where 
death was caused by gas asphyxiation. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

In Error to the District Court of the United States for the Northern Division 
of the Northern District of California. Frank H. Kerrigan, Judge. 

Action by Alice L. Broyer, as administratrix of the estate of Alexander Henry 
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Broyer, also known as Al. H. Broyer, deceased, against the Metropolitan Life 
Insurance Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

F. Eldred Boland and Knight, Boland & Christin, all of San Francisco, Cal., 
for plaintiff in error. 

Stephen W. Downey and Downey, Brand, Seymour & Dunn, all of Sacramento, 
Cal., for defendant in error, 

Before Hunt, Rudkin, and Dietrich, Circuit Judges. 

Hunt, Circuit Judge. Writ of error by the insurance company to review a 
judgment entered upon a verdict in favor of Alice L. Broyer, as administratrix 
of the estate of her husband. The action was upon a policy of accident insurance, 
which provided for the payment to the estate of Broyer of $15,000 in the event 
his death resulted from “bodily injuries sustained while this policy is in force, 
caused directly and independently of all other causes, by violent and accidental 
means.” The insurance company defended upon the ground that the facts sur- 
rounding Broyer’s death failed to show that death was due to violent and acci- 
dental means. 

On the morning of September 23, 1925, Broyer, an attorney and business man, 
about 40 years old and in good health, was found dead in a gas-filled room in a 
hotel in Sacramento. The windows of the room were closed and'the shades were 
drawn. In the same room at the same time one Lehners was found near death, 
but was revived. 

About March, 1925, Broyer acquired 49 per cent. of the stock of an advertising 
company of which Lehners was proprietor. Mrs. Broyer had 2 per cent. and 
Lehners retained 49 per cent. In arranging his finances at that time, Broyer bor- 
rowed some stocks and bonds from his mother, part of which securities he hypothe- 
cated for a loan of $18,000. He checked out about $12,000 and left approximately 
$6,000 in the business. A corporation was formed, with Broyer president, Lehners 
vice president, and Mrs. Broyer secretary. Between March and August, because 
of friction, Lehners withdrew from the corporation and turned over to Mrs. Broyer 
whatever interest he had in the company, taking an option back. At that time, 
although collections had not been made, the book values were in fair condition. 
From time to time thereafter Lehners and Broyer met. There was no enmity 
between them. On September 22d Broyer proposed to Lehners that he rejoin the 
company. Together they went to several places and drank liquor. In the evening 
they went to Lehners’ room at the hotel, where they discussed business affairs gen- 
erally, ways and means for raising money on certain stock that Broyer had, upon 
which the bank had said it would advance more money, if they wanted it, and the 
contract of purchase of two Hudson automobiles. 


In the course of the evening, Lehners left the room, and upon his return noticed 
that the windows and shades had been drawn. He spoke of it to Broyer, who 
replied that people had come into the room across the court, and as their windows 
and shades were up, because of the liquor on the bureau, and of not knowing who 
the people were, he thought it better to close the windows. Lehners opened the 
windows, but left the shades drawn. Lehners soon again went out of the room, 
but on his return jpaid no attention to the windows or shades. Once more he left 
the room and returned. At that time Broyer was standing by the telephone. Leh- 
ners said that as he entered he heard the telephone bell click, but he ‘thought noth- 
ing further of it than that probably Broyer had been trying to get a number or 
had telephoned to some one. He said that Broyer then poured two drinks; that 
they went to the wash basin, which was just beyond the telephone, where they 
drank the whisky and some ice water; that he then sat on a small chair at the foot 
of the bed, while Broyer sat in a large rocking chair near the small table; that the 
last thing he remembers was the discussion of the automobile contract. Lehners 
described the gas jet as being directly over the telephone, and being shaped like 
a gooseneck, “very much like an ornamental hook.” His recollection was that the 
telephone directory was hanging on the gas jet. He pictured Broyer as a nervous 
man, who, in conversation, would often fumble his watch chain, or play with what- 
ever “happened to be handy.” 

The room was a small one on a court about 19 feet wide. It had a clothes 
closet, a double bed, and between the bed and windows were a table and two chairs; 
on the right, as one entered, was a recessed wash basin. The telephone was 60 
inches from the floor, and the gas jet, with the stopcock underneath, was 8 inches 
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above the telephone. Next on the right wall was the dressing table, and beyond that 
the windows. 

Both men removed their coats before discussing their affairs. They had two 
bottles of whisky. When the men were found, the windows and shades were 
drawn, and the stopcock of the gas jet was turned on full. There was no indica- 
tion of a scuffle or fight. Broyer’s body, fully dressed, except his coat and vest, 
was lying on the bed. A witness testified that it looked as if Broyer had laid down 
to sleep. Lehners was found sitting on the floor, with one arm resting on the edge 
of the bed. He was dressed, except for coat, shoes, and collar. 

It was proven that at some time between 6 and 7 o'clock in the evening, ‘when 
the two men were going to one of the places where they tried to obtain liquor, 
they met Mrs. Broyer, who asked her husband to get into their automobile and go 
to Roseville. He refused, and, when she asked him when and where she would 
see him again, he answered, “Probably in the morgue,” or words to that effect. 
Mrs. Broyer left, and later, after obtaining two bottles of whisky, the men went 
to the hotel room above described. 

The immediate cause of Broyer’s death was gas asphyxiation, not a natural 
cause. The gas which caused his death came from the jet found open when his 
body was discovered, and it is indisputable that, if Broyer voluntarily and inten- 
tionally turned on the gas, his death was not caused by violent or accidental means, 
in which event there could be no recovery under the terms of the policy. On the 
other hand, if the gas was turned on unintentionally or accidentally, whether by 
Broyer or by Lehners, then the means which caused Broyer’s death were violent and 
accidental within the terms of the policy, and recovery could be had. Joyce on 
Insurance, § 2881. 

[1-4] Plaintiff below was obliged to prove that the means were accidental. 
Plainly, therefore, there was involved the inquiry whether or not Broyer purposely 
and intentionally turned on the gas. As bearing upon the issue, it was for the jury 
to consider whether the circumstances showed reason for Broyer to desire death; 
whether his affairs appeared to be in a condition of embarrassment to him; whether 
or not there were family cares which might have made him despondent inciting in 
him an impulse to end his life; what, if anything, he meant when he told his wife 
that she might see him in the morgue; and whether or mot Lehners told the truth 
when he said that Broyer explained that he shut the windows because other guests 
could look into the room and see the liquor on the bureau. The presumption is that 
Broyer did not commit suicide, and we cannot say that the jury erred in concluding 
that that presumption was not rebutted. Travelers’ Ins. Co. v. McConkey, 127 U. S. 
667, 8 S. Ct. 1360, 32 L. Ed. 308; International Life Ins. Co. v. Carroll (C. C. A. 6) 
17 F. (2d) 42. It seems incredible, too, that if Broyer intended to destroy himself 
he would allow Lehners to remain in the room, where there would be every proba- 
bility of his being asphyxiated. 

{5] The applicable presumption of law is that the turning on of the gas cock 
was accidental, and that Broyer’s death occurred by accidental means. Tabor v. 
Mutual Life Ins. Co. (C. C. A.) 13 F. (2d) 765; Mutual Life Ins. Co. of N. Y: v. 
Hatten (C. C. A.) 17 F. (2d) 889. What happened while Lehners was out of the 
room could not be conclusively proven, but plaintiff brought forward evidence that 
death occurred in such a way as naturally pointed to accident. She was not bound 
to disprove negatively other causes of death. Were this not true, there would be 
many cases involving policies against death by accidental means where no recovery 
could be had. The jury may have inferred that Broyer, while at the telephone, 
nervously reached up, and, without meaning to do so, turned on the gas cock; or, 
that in pulling the telephone directory, which hung on the gas jet, he may have 
turned on the cock; or that in going to the basin he may have’ staggered and laid 
hold of the jet, and unintentionally turned on the cock; or that his senses may have 
been so muddled that he turned on the cock, believing it was the switch for the 
electric lights. Any one of the circumstances enumerated is inferable, and warrants 
the conclusion that the gas cock was opened by Broyer with no intention of turning 
on the gas. United States Fidelity & Guaranty Co. v. Blum (C. C. A.) 270 F. 946; 
en Life Ins. Co. v. Hatten (C. C. A.) 17 F. (2d) 889; Beach on Insurance, § 
250. 


[6, 7] Error is assigned to the instruction stating that death resulting from 
bodily injuries caused directly and independently of all other causes by gas asphyxi- 
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ation satisfies the requirements of the policy that death must be caused by violent 
means; also to the refusal of the court to charge that the policy does not insure 
against violent death but only against death effected by violent means; that a dif- 
ferentiation is to be made between the result to the insured—that is, death—and 
the means which are the operative cause of producing that result; that it is not 
enough that death should be violent, but that there must be some element of violence 
in the preceding act or occurrence which leads to death. 

The argument, as we understand it, is that the means of the death of Broyer 
was the turning on of the gas cock, and that to recover the turning on must have 
been accidental and violent. We agree with the construction put upon policies like 
that under consideration holding that death occasioned by asphyxiation, as would 
be death by drowning, when such casualty is not intended by the deceased, is due to 
injuries effected through external, violent and accidental means. Cornelius on Ac- 
cidental Means, p. 65. Broyer’s death was accidental, in that the gas was turned on 
without intent on his part to let the gas escape; his death was violent, in that the 
gas was an external force that caused his death. In Paul v. Travelers’ Insurance 
Co., 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758, in a suit on an 
accident policy where a guest at a hotel was found dead, with no external or visible 
sign upon the body, but with the gas turned on, the court said: “As to the point 
raised by the appellant that the death was not caused by external and violent means, 
within the meaning of the policy, we think it sufficient answer that the gas in the 
atmosphere as an external cause was a violent agency, in the sense that it worked 
upon the intestate so as to cause his death. That a death is the result of accident, 
or is unnatural, imports an external and violent agency as the cause.” American 
Accident Co. v. Reigart, 94 Ky. 547, 23 S. W. 191, 21 L. R. A. 651, 42 Am. St. Rep. 
374; Horton v. Travelers’ Insurance Co., 45 Cal. App. 464, 187 P. 1070; McGlinchey 
v. Fidelity & Guaranty Co., 80 Me., 251, 14 A. 13, 6 Am. St. Rep. 190; Boyor Mc- 
Donald v. Refuge Assurance Co., 17 Court of Sessions Cases, 955. We find no error 
in the instruction given, nor in the refusal to give the requested instruction. 

[8] It is also said that the court erred in refusing to instruct that there is a 
presumption that things happen according to the ordinary course of nature and 
habits of life; that it was to be presumed that Brover died according to the ordinary 
course of nature and the ordinary habits of life; that is, that his death was natural; 
and that in the absence of a preponderance of the evidence that he met death by 
injuries sustained by accidental means and by violent means, as such terms were 
defined in the instructions, the verdict must be for the insurance company. The 
special ground of error urged is that, although the court gave to the jury a definite 
idea. that there was a presumption against suicide, no idea was conveyed that things 
happen according to the ordinary course of nature and the ordinary habits of life. 

The undisputed fact that Broyer was asphyxiated, and the view that such 2 
cause of death was unnatural, rendered the requested instruction irrelevant. If 
there had been an issue whether Broyer’s death occurred through natural or un- 
natural causes, then an instruction embodying the principle included in the request 
would have been appropriate. The idea that it is to be presumed that Broyer closed 
the windows and purposely turned on the gas, as in the ordinary habits of life, 
seems to us to be but another way of saying that it is to be presumed that he in- 
tentionally destroyed himself. We think the court was correct in refusing the 
request. 

The judgment is affirmed. 


MOORE v. FIDELITY & CASUALTY CO. OF NEW YORK. (S. F. 11500.) 
Supreme Court of California. July 30, 1927. 
258 Pacific Reporter 375. 
1. INSURANCE—NURSE’S DEATH FROM BLOOD POISONING CON- 
TRACTED FROM PATIENT HELD NOT THROUGH “ACCIDENTAL 
Canaerk WITHIN DISABILITY AND ACCIDENT POLICY; “AC- 


Death of nurse, caused by blood poisoning contracted from patient, held not 
through “accidental means,” within disability and accident policy of insurance, 
though policy was labeled “Business Women’s Disability Policy” and insurer knew 
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insured was nurse; “accident” being something out of usual course of events, hap- 
pening suddenly and without any design of person injured. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—ONE SUING UNDER ACCIDENT POLICY MUST SHOW 
DEATH OF INSURED WAS FROM “BODILY INJURY SUSTAINED 
THROUGH ACCIDENTAL MEANS.” 

In action by beneficiary on disability and accident policy of insurance, burden is 
on plaintiff to show that death ensued from “bodily injury sustained through acci- 
dental means,” within policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


3. INSURANCE—RULE THAT INSURANCE POLICY SHOULD BE LIB- 
ERALLY CONSTRUED FOR ASSURED CANNOT BE APPLIED 
WHERE LANGUAGE IS CERTAIN AND UNAMBIGUOUS. 

Though disability and accident policy of insurance should be liberally construed 
in favor of assured, such rule cannot be applied where policy is certain and unam- 
biguous in its terms. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

In Bank. 

Appeal from Superior Court, City and County of San Francisco; George H. 
Cabaniss, Judge. 

Action by Fannie Moore against the Fidelity & Casualty Company of New 
York. Judgment for plaintiff, and defendant appeals. Reversed. 

Chickering & Gregory, of San Francisco, for appellant. 

W. C. Sharpsteen and Hartley F. Peart, both of San Francisco, for respondent. 

SHENK, J. This is an appeal from a judgment in favor of the plaintiff on a 
disability and accident policy of insurance. On November 17, 1920, the defendant 
company issued to Mary Evelyn Moore an insurance policy containing the following 
caption: 

“Business Women’s Disability Policy, Providing for (1) Bodily Injury Sustained 
Through Accidental Means and Resulting in Disability, Dismemberment, Loss of 
Sight, or Death; (2) Illness From Any Disease Resulting in Disability to the Ex- 
tent Herein Provided.” 

In the insuring clause, the policy, among other things, and as far as material 
here, insured the said Mary Evelyn Moore, hereinafter called the assured, against 
(1) bodily injury sustained * * * through accidental means, * * * and resulting di- 
rectly, independently and exclusively of all other causes, in—(a) total disability; 
*** (c) specific injury; * * * (d) death; (2) illness or sickness * * * which 
necessarily results in (a) confining disability; * * * (b) nonconfining disability. 
** *” Article 9 provides: 


“Blood poisoning resulting directly from a bodily injury shall be deemed to be 
included in the said term, bodily injury.” 

The policy iy a combined disability and accident policy. In brief, indemnity is 
provided therein for bodily injury suffered through accidental means and resulting 
in disability or death, and illness resulting in disability. We are here concerned 
only with the effect of the provisions of the policy providing for indemnity for 
bodily injury through accidental means resulting in death, when said provisions are 
considered in the light of the evidentiary facts. 


Mary Evelyn Moore, at the time of her application for the policy, was an ‘un- 
married woman of the age of 29 years. She was 6 feet 1 inch in ‘height, weighed 
205 pounds, and was a graduate nurse by profession. On the 4th day of February, 
1922, and while said policy was in force, she was employed as a nurse to attend one 
Walter J. Hesse, referred to herein as the patient, and who was confined on said 
day in the University of California Hospital in San Francisco. The patient had 
been removed from Oakland to the San Francisco hospital on February 3d. He was 
suffering from an infection of the blood technically known as streptococcus hemolyti- 
cus beta, or streptococcus septicaemia, and commonly known as blood poisoning. 
The assured was employed to attend and did attend the patient on the 4th, 5th, and 
6th of February. On the day last mentioned she was attacked by the same malady 
and was herself placed under the care of a nurse. The patient died on February 
6th, and the assured died on February 16th. ‘The beneficiary under the policy, the 
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‘ 


plaintiff herein, made demand on the defendant for the payment of the $5,000 death 
indemnity, and upon refusal of payment this action was brought. 

It was alleged in the complaint that the nature of the infection is such that the 
said virulent organisms are generated in the tissues of the body, including the re- 
spiratory tract, and are capable of being exhaled from the mouth and nostrils of 
the patient and of being inhaled by a person in close proximity, and are capable of 
producing blood poisoning when so inhaled; that while the assured was acting in 
the performance of her duties the said organisms “were unexpectedly to said assured 
exhaled by said patient and were unconsciously inhaled by said assured, by reason 
whereof said assured became infected with said organisms in consequence of which 
blood poisoning supervened which resulted directly, independently and exclusively 
of all other causes in the death of the assured,” and “that nursing a person infected 
as aforesaid is not manifestly dangerous, and such service is ordinarily performed 
without injurious consequences to the nurse.” The foregoing allegations were denied 
by the defendant. The court found them to be true and concluded that the plaintiff 
was entitled to judgment. 

For the purpose of simplifying the record on appeal, it was stipulated that at 
the time he entered the University of California Hospital the patient was suffering 
from said infection and that he subsequently died at said hospital by reason of said 
infection; that the assured contracted said infection from the patient at the hospital, 
and that only by reason of said infection so contracted the assured died on February 
16, 1922. I is contended, however, by the defendant that the evidence was insufficient 
to support the finding and conclusion of the court that there was any such element 
of unexpectedness or unintentional surprise as to make out a case of bodily injury 
sustained through accidental means as contemplated by the policy of insurance. 


The evidence is contained in a bill of exceptions and consists entirely of the 
evidence adduced on behalf of the plaintiff, supplemented by a further stipulation 
as to certain facts hereinafter alluded to. It appears from this record that when 
the patient was received in the San Francisco hospital he was placed in a private 
room about 10 feet in length; that streptococcus hemolyticus beta is a well-known 
and fairly common form of an infectious organism; that in the month of February, 
1922, the bacteriologist at said hospital developed cultures of this organism in nine 
different cases; that there are periods of three and four months at a time when no 
patients are at said hospital afflicted with said infection, and there are times when 
there are at the hospital at the same time several persons so afflicted; that the at- 
mosphere surrounding the patient within a radius of about 10 feet may, by his cough- 
ing or sneezing, be permeated with these virulent germs; that anywhere within the 
patient’s room is considered a zone of danger; that when the patient entered and 
was in the hospital he had a brain abscess, was semiconscious a considerable part of 
the time, had convulsions of his arm and leg, had inflammation of the ear, a severe 
sore throat, bronchial pneumonia, inflammation of his frontal sinuses, and that he 
coughed a great deal; that a night nurse, as well as the assured, attended the patient; 
that a sister and also the fiancee of the patient were in constant attendance at the 
bedside; that the personal physician of the patient and several hospital physicians 
were in and out of the room during the patient’s illness; and that no person who 
had been in the room during the time contracted the infection other than the assured. 
It also appeared that the assured was fully aware of the danger of infection in such 
cases and always took precautions against contracting the same; that in this particu- 
lar case, while in attendance upon the patient, the’assured stated to another nurse, 
who was her roommate, that she was afraid of the case she was on, the Hesse case; 
that, in addition to her own knowledge of the danger, she was advised by the per- 
sonal physicians of the patient that the infection was readily communicable and sug- 
gested to her the wisdom of taking precautions to prevent the contraction of the 
same. One of the hospital physicians testified that in such cases the contraction of 
the infection is something which is expected at all times and something to be guarded 
against as carefully as possible. One form of guarding against the infection is the 
wearing of a gauze mask. It was stipulated at the trial that none of the physicians, 
internes, or nurses in attendance on the patient and none of the relatives or friends 
who visited him wore masks, and that none of the persons mentioned became in- 
fected from the patient except the assured. This stipulation was proposed by coun- 
sel for the plaintiff during the course of the trial and was later confirmed by ex- 
change of letters. It was agreed to by counsel for defendant, subject, however, to 
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the objection that the facts so stipulated were incompetent, irrelevant, and immaterial 
and therefore not admissible in evidence. We deem these facts of no controlling 
consquence for the reason that it was in evidence, uncontradicted, that while masks 
were some protection against infection, “they are not a good protection.” From 
the evidence it may be reasonably, if not necessarily, inferred that while the wearing 
of gauze masks is a protection to some extent, the infection may be contracted, not- 
withstanding the wearing of such masks. 

[1, 2] From the foregoing epitome of the record, appearing without conflict, it 
is now to be determined whether the showing thus made by the plaintiff was suf- 
ficient to establish that the assured suffered death by reason of “bodily injury sus- 
tained * * * through accidental means” as provided in the policy. It will be as- 
sumed for the purposes of this case that the contraction of the infection by the 
assured was a bodily injury, but we are unable to conclude that such injury was 
caused by accidental means. The term “accident” as used in similar policies has 
been given a definition in this state that is uniform and without substantial deviation. 
No difficulty is encountered with reference to the definition, but problems arise in 
applying the definition to particular and varying states of fact. The term “accident” 
is defined as “a caualty—something out of the usual course of events, and which 
happens suddenly and unexpectedly, and without any design on the part of the 
person injurd.” Richards v. Travelers’ Ins. Co., 89 Cal. 170, 26 P. 762, 23 Am. St. 
Rep. 455; Price v. Occidental Life Ins. Co., 169 Cal. 800, 147 P. 1175; Southwestern 
Surety Ins. Co. v. Pillsbury, 172 Cal. 768, 771, 158 P. 762; Olinsky v. Railway Mail 
Ass’n, 182 Cal. 669, 189 P. 835, 14 A. L. R. 784. The burden is on the plaintiff to 
show that death ensued from a bodily injury sustained through accidental means. 
Postler v. Travelers’ Ins. Co., 173 Cal. 1, 6, 158 P. 1022; Mah See v. North American 
Acc. Ind. Co., 190 Cal. 421, 213 P. 42, 26 A. L. R. 123. It must be borne in mind 
that the policy in question does not insure against accidental death, but against death 
through accidental means. “A differentiation is made, therefore, between the result 
to the insured and the means which is the operative cause in producing this result. 
It is not enough that death or injury should be unexpected or unforeseen, but there 
must be some element of unexpectedness in the preceding act or occurrence which 
leads to the injury or death.” Rock v. Travelers’ Ins. Co., 172 Cal. 462, 465, 156 P. 
1029, 1030 (L. R. A. 1916E, 1196). 

In the case at bar the means through which the fatal malady was contracted 
by the assured was neither unusual nor unexpected. There was no element of sur- 
prise in coming in contact with the virulent organisms. In fact, such contact was 
foreseen and expected. The assured knew and realized the dangers incident to the 
performance of her duties as an attending nurse, and by gargling, washing her 
hands, etc., took precautions to guard against the effect of the incident exposure. 
The fact that others similarly exposed did not contract the disease is not sufficient 
to prove that the assured contracted the same by accidental means. If the other 
persons present in the room from time to time (the sister and fiancee of the patient 
were more constantly at his bedside than the assured) had contracted the malady, 
there would have been no element of surprise or unexpectedness or of the unusual 
in so contracting the same, or they were all advised and warned of the dangers of 
their presence in the room. That such other persons did not fall a prey to what 
was an expected and anticipated attack from the germs would show no more than 
that their resistance was greater and the attack unsuccessful. Effect must be given 
to the plain language of the policy, and a distinction must be made between the re- 
sult to the assured and the means by which that result was brought about. It may 
properly be said that the result to the assured, namely, illness and death, was un- 
expected and unintentional, but that is far from saying that the means that produced 
the illness and subsequent death were unexpected, unusual, or not anticipated. 


The plaintiff places great reliance on the case of Horton v. Travelers’ Ins. Co., 
45 Cal. App. 462, 187 P. 1070. But there is nothing in that case at variance with 
the conclusions herein expressed. It was there recognized that the term “accidental 
means” is descriptive of “means which produce effects which are not their usual 
and probable consequences,” citing Western Commercial Travelers’ Ass’n v. Smith 
(C. C. A.) 85 F. 401, 40 L. R. A. 653. It was held in the Horton Case that the 
injection into the body of the insured of virulent death-producing germs was not 
the natural and probable consequences of the contemplated use by the dentist of un- 
infected dental instruments. ‘the use of infected instruments was unexpected, un- 
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foreseen, and unusual and constituted the “accidental means” through which death 
was produced. In the present case the means through which death resulted were 
known, expected, and foreseen, but were unsuccessfully guarded against. We con- 
clude, therefore, that the death of the assured was not through “accidental means,” 
and the finding and conclusion of the trial court to the contrary effect are without 
support in the evidence. 

[3] It is contended by the plaintiff that, as the defendant knew at the time the 
policy was issued that the assured was a trained nurse by occupation, it should be 
held that the defendant should be bound to indemnify against risks it knew it was 
the assured’s duty to incur in the course of ther occupation. It is pointed out that 
the policy is headed as above indicated, and it is urged, in effect, that it must have 
been contemplated by the parties to the contract that death caused as a result of 
risks incident to the occupation of the assured should be indemnified against, and 
also as matter of law that policies of insurance should be liberally construed in 
favor of the assured, citing Berliner v. Travelers’, etc., Co., 121 Cal. 458, 53 P. 918, 
41 L. R. A. 467, 66 Am. St. Rep. 49. The rule of law asserted cannot be disputed, 
but there must be an opportunity for its application. Here it may not be contended 
that the policy in one of its two main characteristics is not a business women’s dis- 
ability policy. The caption does not in terms or effect enlarge, detract from, modify, 
or restrict the insuring clause for bodily injuries resulting in death by accidental 
means. The clause providing indemnity for death appears to be not unusual in form. 
It is certain and unambiguous, and in the light of the decisions in this state this 
court has no recourse but to enforce it as it finds it in the policy. 

It is deemed unnecessary to discuss the many authorities cited by the plaintiff 
from other jurisdictions. It is enough to say that the effect of the clause of the 
policy vital to this case has become well established by adjudications in this state, 
and counsel for the plaintiff has cited none of our own cases to the contrary. 

The judgment is reversed. 

We concur: Waste, C. J.; Preston, J.; Seawell, J.; Curtis, J. 


FITZGERALD v. GLOBE INDEMNITY CO. OF NEW YORK. (Civ. 3278.) 
District Court of Appeal, Third District, California. Aug. 2, 1927. 
258 Pacific Reporter 458. 

1, INSURANCE—THAT PROFESSIONAL MAN MAKES CONTRACTS, 
KEEPS BANK ACCOUNT, AND PAYS TAXES DOES NOT CONCLU- 
SIVELY SHOW TRANSACTION OF BUSINESS DUTIES PREVENT- 
ae RECOVERY UNDER HEALTH POLICY FOR TOTAL DISABIL- 
Mere fact that professional man may make contracts in relation to his prop- 

erty, keep bank account and pay taxes, insurance, and other debts, does not con- 

clusively show that he is engaged in business outside his profession, preventing 

recovery under policy of accident and health insurance permitting compensation 

for total disability only if insured is unable to transact all business duties. 
(For other cases, see Insurance, Dec. Dig. § 524.) 


2. INSURANCE—TRANSACTION OF BUSINESS DUTIES DOES NOT 
PREVENT RECOVERY FOR TOTAL DISABILITY UNDER HEALTH 
POLICY; THE TEST BEING NOT WHAT INSURED DID, BUT WHAT 
— PRUDENCE AND CARE HE WAS REASONABLY ABLE TO 


Transaction by insured of business duties does not prevent recovery for total 
disability under policy of accident and health insurance allowing compensation for 
total disability only in case of inability to transact all business duties, where insured 
is in fact not reasonably able to transact such business in exercise of common care 
and prudence; acts themselves being merely evidence of ability and not conclusive. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


4. INSURANCE—TOTAL DISABILITY UNDER HEALTH POLICY PRO- 
VIDING ALSO FOR PARTIAL DISABILITY DOES NOT REQUIRE 
ABSOLUTE HELPLESSNESS, BUT MERELY INABILITY TO PER- 
FORM SUBSTANTIAL BUSINESS DUTIES IN CUSTOMARY WAY. 
Provisions of health policies for indemnity in event insured jis totally disabled 

do not require that insured be rendered helpless, but require merely such disability 
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as renders him unable to perform substantial and material acts of his business or 
occupation in usual and customary way, though policies also provide for partial 
disability. . 

(For other cases, see Insurance, Dec. Dig. § 524.) 


5. INSURANCE—INSURED’S PERFORMANCE AND PHYSICAL ABILITY 
TO PERFORM BUSINESS DUTIES IS NOT CONCLUSIVE EVI- 
DENCE THAT DISABILITY IS NOT TOTAL, IF REASONABLE PRU- 
DENCE REQUIRE THAT HE DESIST. 

Fact that insured may do some work or transact some business duties during 
time for which he claims indemnity for total disability under health policy, even 
if he may be physically able to do so, ‘is not conclusive evidence that his disability 
is not total, if reasonable care and prudence require that he desist. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


6. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING OF TOTAL 
INABILITY OF INSURED TO TRANSACT BUSINESS EITHER AS 
PHYSICIAN OR WALNUT GROWER. 

In action by physician, who was also engaged in business of walnut cultivator 
and grower; to recover indemnity payments for total disability under policy of 
health insurance, evidence held to sustain findings of trial court that plaintiff, 
inflicted with Bright’s disease, was totally and continuously unable to transact 
business duties of either occupation at time indemnity was claimed. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Superior Court, San Joaquin County; C. W. Miller, Judge. 

Action by William Wesley Fitzgerald against the Globe Indemnity Company 
of New York. Judgment for plaintiff, and defendant appeals. Affirmed. 

Hartley F. Peart, of San Francisco, and George F. McNoble, of Stockton 
(Charles V. Barfield, of San Francisco, of counsel), for appellant. 

Levinsky & Jones, of Stockton, for respondent. 


Fincn, P. J. This is an action on an accident and health insurance policy 
issued by the defendant to the plaintiff October 11, 1916. Plaintiff was given judg- 
ment for the amount of unpaid indemnity at the weekly rate specified in the policy 
for total disability caused by disease. The defendant has appealed from the judg- 
ment on the judgment roll and a bill of exceptions. 


The complaint is in the usual form. It alleges that plaintiff has been totally 
and continuously unable to transact any business duties since the 9th day of 
February, 1918, the disability being caused by chronic nephritis, or Bright’s disease; 
that the defendant has paid the indemnity provided to be paid by the policy for 
total disability up to January 19, 1922, but has refused to pay any indemnity there- 
after. A copy of the policy is attached to and made a part of the complaint. It 
provides for payment of indemnity for total disability caused by disease at the 
rate of $50 a week, for a period not to exceed 52 weeks, “if such disease causes 
the insured to be totally and continuously unable to transact all duties pertaining 
to his occupation”; for intermediate disability at $25 a week if “unable to transact 
a major portion of all the duties pertaining to his occupation”; and for partial 
disability at $12.50 a week if “unable to transact a material portion of any or all 
duties pertaining to his occupation.” There is indorsed upon the policy an 
“amendment rider,” which contains the following: 


_ _“In consideration of ten dollars additional premium, the undermentioned policy 
is hereby amended as follows: * * * If such disease causes the insured to be 
totally and continuously unable to transact all business duties, the company will 
pay for the entire period thereof, indemnity at the rate per week specified * * * 
for total disability.” 

Plaintiff’s occupation is stated in the schedule of warranties as follows: 

“My occupation and business duties, fully described, are as follows: Physician 
and surgeon, general practice, which I agree shall be classed as No. 1.” 

The policy contains a number of provisions, among which is the following: 

“If any such injury is sustained by the insured while engaged in an occupa- 
tion classed as more hazardous than that stated herein, recreation or ordinary duties 
about .the residence excepted, liability hereunder shall be limited to such sum as 
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the premium paid would have purchased for the increased hazard according to the 
company’s table of rates or classification of risks last filed as above provided.” 

The issues presented on this appeal are clearly stated in appellant’s opening 
brief as follows: 

“It is alleged in the answer that respondent was engaged in a dual occupation 
at the time of the execution of the policy, to wit, his profession of physician and 
surgeon, and that of a walnut cultivator and grower, and that he has continued 
in such dual occupation ever since. * * * So far as actual occupations are con- 
cerned the policy is ambulatory and in fact contemplates changes therein by reason 
of the provisions limiting the company’s liability in case the insured became engaged 
and was injured in any occupation more hazardous than that stated in the applica- 
tion. * * * But irrespective of the ambulatory provisions of the policy, the amend- 
ment rider eliminates the restriction upon business duties as pertaining to the 
occupation stated, and expressly prescribed ‘all business duties.’ There can be 
no doubt that maintaining walnut orchards and the sale of the produce therefrom 
is a business and would constitute an additional occupation of the insured.” 

The court found that subsequent to the 10th day of October, 1916, and up 
to the 9th day of February, 1918, “plaintiff was engaged in the business of growing 
and cultivating walnuts for sale in the market.” At the oral argument counsel 
for appellant said: 

“The company requested the doctor to submit himself to an examination of 
a board of physicians composed of Dr. Catton of San Francisco, Dr. Reid of San 
Francisco, Dr. Eugene Kilgore, Dr. Addis and Dr. Bine. Three of these doctors, 
as the record shows, Dr. Kilgore, Dr. Catton and Dr. Reid, found, and two so 
testified, that in their opinion, at least in 1922 when they made this examination, 
Dr. Fitzgerald was able to transact a portion of his duties as physician and surgeon 
and practice, as they described it, where free from the heavy strain of operative 
cases, and free from the infection of the hit and miss run of patients. * * * The 
two other doctors felt it would be dangerous to engage in \any practice. His part- 
ner, Dr. Dozier, Dr. Craviotto and Dr. Williamson all felt it was not proper for 
him to engage in any form of practice. Our position is that, there being a conflict 
in the record on the testimony of these physicians, we will not present * * * any 
argument upon that point at all. * * * But that has no relation to the demonstrated 
ability to perform these other duties.” 

Appellant’s argument is based upon the proposition, asserted in the briefs 
and at the oral argument, that the plaintiff was not “totally and continuously unable 
to transact all business duties” pertaining to his farming operations. But the evi- 
dence upon this question, also, is conflicting. 

At the commencement of his illness the plaintiff was of the age of about 50 
years. He had an established and lucrative practice as a physician and surgeon, 
about five times as much as the indemnity specified in the policy for total disa- 
bility. He owned two farms, on each of which there were suitable farm build- 
ings. One of these farms contained 100 acres and the other 60 acres. He had 
planted both farms to walnuts, which were coming into bearing in commercial 
quantities about the time the policy was issued. Both farms were operated by 
men employed by the plaintiff and under his general supervision. He had become 
an expert in the care and cultivation of walnuts. In the early part of 1918 the 
plaintiff, acting upon the advice of his physicians, entirely abandoned his practice 
of medicine and surgery. He testified, and the court found, that at the same 
time he gave up the management and supervision of his walnut groves and farm- 
ing operations. 

Plaintiff’s illness commenced with an attack of influenza in November, 1917. 
This was followed by an acute nephritis, or Bright’s disease, which later devel- 
oped into chronic nephritis. Plaintiff testified: 


That he placed a man in “absolute and full charge” of his walnut groves and 
farming operations in 1918; that he “had a definite understanding” with this man 
that “he was to take complete charge and I was not to have any responsibility what- 
ever; that I would give him a monthly allowance; * * * and that he would render 
me a statement at the end of the month, * * * but I didn’t want to be bothered 
about any details. * * * After the commencement of 1919 * * * I left the man- 
agement of the walnut groves * * * to their entire management. * * * At times I 
was sick abed. There would be times that I didn’t get out of bed. There would 
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be other times that there would be days and weeks that I would not get out of 
the house scarcely. There would be other times that I would be feeling pretty 
fair for three or four weeks. * * * I am emotional. I can’t control myself, and 
I have been that way all through my sickness. Little things worry me. Repre- 
sentatives of this company would come to me and try to explain why they didn’t 
pay me. These visits upset me. I would spend six nights afterwards in sleep- 
less nights. * * * After such occurrences I would be prostrated a week and prob- 
ably confined to the bed or to the couch for several days. * * * I am not doing 
any business in relation to my walnut groves or any other business since I have 
been ill; the only business I have done is to notify my manager with the definite 
instructions that I was to have no responsibility or no cares about it. * * * Up to 
the time I rented the ranches I got a monthly statement from my man in charge 
as to their expenses and the like in connection with their operation. I found that 
annoyed me when they would bring their monthly statement in until I rented the 
Lodi place with an option of selling at a great sacrifice to relieve me even of the 
annoyance of having the manager come in with the monthly statement, and also 
sold half interest in the Cherokee Lane place with a written agreement that the 
man was to care for the place for a number of years. * * * Generally when these 
statements were in * * * as a rule I would be ill for three or four days. * * * 
For that reason I rented or sold the place. * * * I found that it was impossible 
for me to care for my health and have a monthly statement rendered to me. * * * 
Sometimes when I went to the place after I became ill I would see my manager 
there. * * * I generally asked them how things were going. I might ask them 
if it looked like it was going to be a good crop; * * * but I gave them no orders.” 

Plaintiff’s wife testified that he “has performed or done no * * * business of 
any kind, character, or description since January 1922”; that since that time “he 
spent most of the time on his couch or bed. * * * After January 1922, we went for 
short rides in the country sometimes. We went to both of the ranches. One 
ranch is 5 miles out, * * * and the other is 12 miles. * * * Sometimes Dr. Fitz- 
gerald got out of the machine at the ranches and sometimes he sat in the ma- 
chine. When he got out of the machine he walked around a little bit, I should 
judge a half a block. He never walked further than a half a block as I recall. 
* * * When I went with him he drove the car.” 

Dr. Addis, professor of medicine at Stanford University, who since 1911 has 
been “mainly engaged in the investigation of Bright’s disease,” and who, at the 
request of the defendant, examined the plaintiff in October, 1922, testified: 

“Dr. Fitzgerald was suffering from * * * chronic Bright’s disease. * * * It is 
progressive. * * * A relief from mental and physical strain * * * is very import- 
ant. * * * Dr. Fitzgerald was capable of taking a short walk, * * * of reading 
light literature, of going to a theatre; but much more than that I thought he should 
not do. * * * I should consider the engaging in any business definitely bad for him. 
* * * T should be obliged to suppose that even under the best conditions Dr. Fitz- 
gerald will gradually grow worse. * * * He had the mental attitude of strain and 
a hyperexcitability. * * * I thought any occupation which was not of a more or 
less automatic nature, and any occupation which would involve any cerebration 
on his part, would be prejudicial to him at that time. * * * I would not regard 
work which requires small mental effort for Dr. Fitzgerald as detrimental if it 
were not accompanied, as it usually is, of course, by responsibilities.” 

Dr. Dozier, plaintiff's former partner and his attending physician during the 
entire period of his illness, testified that the plaintiff “would not have lived a 
period of two years had he attempted to ‘practice medicine and surgery,” and that, 
at no time during his illness has his condition been such as to warrant: him in 
taking “active charge or supervision even of a walnut grove or any other sort of 
farm.” Dr. Williamson testified that the plaintiff is not in condition to take the 
“responsibility of supervising or managing a ranch.” Dr. Hill, clinical professor 
of medicine at Stanford University, and who examined the plaintiff in February, 
1918, and at subsequent times, testified : 

“My examination extended over * * * three or four days. * * * Subsequently 
* * * T examined Dr. Fitzgerald many times, several times at east. * * * The last 
of these examinations * * * was on April 24, 1923. * * * The disease had pro- 
gressed from December, 1919. * * * He then maintained a systolic pressure of 158; 
a diastolic of 105, and there was a trace of albumen, of many glandular casts, and 
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a few hyaline casts. On April 24, 1923, * * * he had a systolic blood pressure 
of 185 and diastolic blood pressure of 120. He had a heavy cloud of albumen, 
many large glandular casts and a few hyaline casts. This shows a definite progres- 
sion from December, 1919, to April, 1923. * * * Physical exertion and nerve strain 
are most important to be avoided. * * * The condition is not such that he would 
not be physically able to carry them (professional duties) out. * * * It would have 
a marked tendency to increase the trouble which he had. * * * Increasing the trou- 
ble necessarily would have an effect of shortening his life. * * * I advised him 
the first time I saw him in February, 1918, to give up his work entirely, not to 
engage in any sort of work. * * * His condition at no time between 1918 and 
1923 has improved to such an extent that my opinion in that regard has been 
altered. * * * He said he had a walnut ranch, as I remember, and he said he 
wanted to take care of this walnut ranch, and I said he couldn’t do it.” 


[1-4] The plaintiff frequently drove his automobile on short trips and a few 
times on longer ones. He drove it down town nearly every day and made pur- 
chases of household supplies. He executed the contracts referred to in his testi- 
mony quoted herein and a few other contracts. For a time he received and ex- 
amined monthly reports of the farming expenses. He maintained deposits in two 
banks and drew checks thereon from time to time. He paid taxes, insurance, and 
interest on money which he had borrowed. He performed other similar acts. 
Appellant contends that these acts constituted the transaction of “business duties” 
within the meaning of that term as used in the policy of insurance. While those 
acts are business transactions, they do not constitute engaging in business in the 
sense in which that term is ordinarily used. The mere fact that a professional 
man may make contracts in relation to his property, keep a bank account and pay 
his taxes, insurance and other debts does not necessarily show that he is engag- 
ing in a business outside his profession. The doctor, the lawyer, the teacher, the 
preacher, and the priest do all these things without causing any one to think that 
their occupations are dual. But to concede that the plaintiff’s acts amounted to 
the transaction of business duties within the meaning of the policy would not 
require a reversal of the judgment. The ultimate fact to be determined is not 
what the plaintiff actually did in the way of business duties, but what, in the 
exercise of common care and prudence, he was reasonably able to do. Proof of 
what he did is merely evidence tending to show his. ability to do, just as the opin- 
ion of the physicians who testified are evidence tending to show that his disability 
was or was not total. This expert opinion evidence alone, in view of the nature 
of the plaintiff’s affliction, is sufficient to create a substantial conflict, and the 
finding of the trial court thereon is conclusive. “The weight of authority sup- 
ports the view that provisions in accident policies for indemnity in the event the 
insured is totally or wholly disabled do not require that the accident shall render 
the insured absolutely helpless, but such provisions are construed as meaning such 
a disability as renders him unable to perform the substantial and material acts 
of his business or occupation in the usual and customary way.” .41 A. L. R. 1376; 
37 A. LR. 151; 2A LR. 208: LR A. ISS, 6; 25 rR. AON. SS.) sae; 
38 L. R. A. 529; Joyce on Insurance, '§ 3031; May on Insurance (4th Ed.) § 522; 
Bacon on Life and Accident Insurance (4th Ed.) § 541. An examination of the 
cases cited herein shows that the same rule applies in’ cases of disability caused 
by disease. Appellant concedes “that perhaps the weight of outside authority is 
that in the ordinary case where provision is made for total disability alone, the 
courts will give practical construction to the language employed in order to make 
the policy operative and to prevent a forfeiture,” but that the same rule does not 
apply where the policy provides for “various. degrees of disability.” No logical 
reason appears, however, why the same rule should not be applied where the 
policy provides for both total and partial disability in order to make the total 
disability clause “operative and to prevent a forfeiture” of the indemnity provided 
by that clause. In either case a literal interpretation of the total disability clause 
would defeat the very purpose of insurance against total disability, because it rarely 
happens that an insured is so completely disabled that he can transact no business 
duty whatever. The rule quoted has been applied in many cases where the policy 
in suit provided for both total and partial disability. United States Casualty Co. 
v. Perryman, 203 Ala. 212, 82 So. 462; Fidelity & Casualty Co. v. Logan, 191 Ky. 
92, 229 S. W. 104; Bachman v. Travelers’ Ins. Co., 78 N. H. 100, 97 A. 223; Fidelity 
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& Casualty Co. v. Joiner (Tex. Civ. App.) 178 S. W. 806; Hefner v. Fidelity & 
Casualty Co. (Tex. Civ. App.) 160 S. W. 330; Commonwealth Bonding & Casualty 
Ins. Co. v. Bryant (Tex. Civ. App.) 185 S. W. 979; North American Accident 
Ins. Co. v. Miller (Tex. Civ. App.) 193 S. W. 750; Clarke v. Travelers’ Ins. Co. 
94 Vt. 383, 111 A. 449; Jacobs v. Loyal Protective Ins. Co., 97 Vt. 516, 124 A, 848, 

[5] In most of the other cases cited herein, it does not appear whether or not 
the policies therein considered provided for both total and partial disability. The 
fact that the insured may do some work or transact some business duties during 
the time for which he claims indemnity for total disability or even the fact that 
he may be physically able to do so is not conclusive evidence that his disability is 
not total, if reasonable care and prudence require that he desist. United States 
Casualty Co. v. Perryman, supra; Great Eastern Casualty Co. v. Robins, 111 Ark. 
607, 164 S. W. 750; American Liability Co. v. Bowman, 65 Ind. App. 109, 114 N. 
E, 992; Fidelity & Casualty Co. v. Logan, supra; eae v. Supreme a 
Royal Templars of Temperance, 108 Mich. 440, 66 N. W. 340, 62 Am. St. 

709; Lobdill v. Laboring Men’s Mutual Aid Ass'n, 69 ‘Minn. 14, 71 N. E. 

L. R.‘A. 537, 65' Am. St. Rep. 542; Rathbun v. Globe Indemnity Co., 107 Neb. 18, 
184 N. W. 903, AA. L. R. 191; Bachman v. Travelers’ Ins. Co., supra; Contin- 
ental Casualty Co. v. Wynne, 36 Ok. 325, 129 P. 16; Brown v. Missouri State Life 
Ins. Co., 136 S. C. 90, 134 S. E. 224; Hefner vy. Fidelity & Casualty Co., supra; 
Fidelity & Casualty Co. v. Joiner, supra; Commonwealth Bonding & Casualty Ins. 
Co. v. Bryant, supra; North American Accident Ins. Co. v. Miller, supra; Metro- 
politan Casualty Ins. Co. v. Edwards (Tex. Civ. App.) 210 S. W. 856; Clarke v. 
Travelers’ Ins. Co., supra; Jacobs v. Loyal Protective Ins. Co., supra; Starnes v. 
United States (D. C.) 13 F. (2d) 212; Metropolitan Life Ins. Co. v. Bovello, 56 
App. D. C. 275, 12 F. (2d) 810. 

[6] Both the evidence and the law support the conclusion of the trial court 
that the plaintiff was totally and continuously unable to transact the business duties 
of either occupation in which he was engaged at the commencement of his illness. 
His physicians advised him to desist therefrom, and they testified at the trial that 
he was totally and continuously unable to transact his business duties without 
increasing bodily waste and hastening the progress of the disease which caused 
the disability. It cannot be said as a matter of law that the occasional transactions 
in which he engaged constituted the performance of “the substantial and material 
acts of his business or occupation in the usual and customary way” or conclusive 
proof that, in the exercise of reasonable care and prudefice he was able to trans- 
act such business duties. 

[7] The court found that “prior to, and on said 10th day of October, 1916, 
said plaintiff was not engaged in the business of growing or cultivating walnuts 
for sale in the market.” Appellant contends that this finding is not supported by 
the evidence. The finding is not material to any issue in the case. The court 
found that the plaintiff was engaged in such business prior to and at the com- 
mencement of his illness and, on the defendant’s theory of the case, proof that 
he was thereafter’ able to transact the business duties pertaining to that business 
would have been a complete defense. The answer does not allege that the plain- 
tiff misrepresented his occupation in his application for insurance and counsel 
for defendant stated at the trial that it did “not claim any fraud on the part of 
the doctor.” 

[8] On cross-examination of plaintiff’s wife by counsel for defendant, she was 
asked the following questions: 

“On an average how many times would you and the Doctor go out to the 
ranches a week after January, 1919, that is after this year was past? Would the 
Doctor on the occasions when he began to go back to the ranch with you after 
this year following his illness talk with the men in charge of these ranches?” 

Counsel for the plaintiff objected “upon the ground that it is not within the 
scope of the direct examination; we have not gone into the period between 1918 
and January, 1922.” The court sustained the objection. As a basis for such 
cross-examination, appellant makes two quotations from the direct examination of 
the witness as follows: 

“To my knowledge after February, 1918, the Doctor never engaged or did 
anything in the practice of his profession of medicine. People called him in a 
professional way after 1918. I generally received the phone call or messages. 
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did not let them talk with him or see him. I told them he was ill. The Doctor 
spent his time lying down, at home. I was with him all of the time. 

“Q. And when he spent the time at home what did he do, did he read? A. 
Yes, sir.” “As far as I can observe there has been changes in Dr. Fitzgerald’s 

mental condition since February, 1918. He is nervous and irritable. He was not 
nervous or irritable before February, 1918.” 

Counsel for defendant did not direct the attention of the trial court to the 
testimony to which it is now contended the cross-examination related. While it 
may be said that the questions were within the range of liberal cross-examination, 
it does not appear that the defendant was substantially prejudiced by the ruling. 
Defendant was permitted to examine the plaintiff as a witness in relation to all 
his activities during the entire period of his illness. As stated, what plaintiff actu- 
ally did during that period was important only as tending to show what he was 
capable of doing. His physical condition, the progress and effect of his disease, 
and the activities in which he was capable of engaging with prudence, all called for 
the testimony and opinions of medical experts who had examined him. Against 
such testimony and opinions it is not probable that the trial court would have 
acted upon its own conclusions based upon what the plaintiff actually did. In view 
of the foregoing considerations, it cannot be held that the ruling “complained of 
has resulted in a miscarriage of justice.’ The court sustained objections to a 
series of questions aked the plaintiff regarding the development of his walnut 
groves, the income therefrom, his work in connection therewith, and his lectures 
con walnut growing and marketing, all relating to times prior to the issuance of 
the policy of insurance. While evidence of the character indicated by the questions 
would have tended to show that plaintiff’s farming operations constituted a busi- 
ness, any error in the ruling was harmless, because the court found that tthe plain- 
tiff was engaged in such business prior to and at the commencement of his illness 
and, as stated, it is immaterial whether he was engaged in such business prior to 
the issuance of the policy. 

[9] The court sustained objections to the other questions by which the plain- 
tiff was asked what he received from his former partner, Dr. Dozier, on the dis- 
solution of the partnership, when he received the last check in that connection, 
whether he was still receiving checks from Dr. Dozier, and whether he deposited 
the checks so received in a bank. Answers to such questions might have had some 
slight tendency to show business capacity, but the matter is not of sufficient im- 
portance to require a reversal of the judgment. 

While the weight of the evidence is for the determination of the trial court, 
an examination of the whole record strongly leads to the conclusion that the judg- 
ment is just. 

The judgment is affirmed. 

We concur: Plummer, J.; Glenn, Justice pro tem. 


WENSTROM v. TNA LIFE INS. CO. (No. 5301.) 
Supreme Court of North Dakota. Aug. 18, 1927. 
215 Northwestern Reporter 93. 

(Syllabus by the Court.) 

1. INSURANCE—DOCTOR’S CORRESPONDENCE AND REPORTS TO 
INSURANCE COMPANY HELD SUFFICIENT PROOF OF INJURY 
WITHIN ACCIDENT POLICY. 

In an action on an insurance policy, when the record shows that the doctor 
who attended the insured, after an accident, corresponded with the insurance com- 
pany, and reported the condition of the insured to said company, such correspond- 
ence and reports are sufficient proof of injury to the insurance company. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE—ACCIDENT POLICY PAYING SPECIFIED SUM DUR- 
ING LIFETIME AND DURING DISABILITY OF INSURED ENTITLED 
INSURED TO RECOVER INDEMNITY DURING ENTIRE PERIOD OF 
DISABILITY; EVIDENCE OF INJURY FROM BREAKING LEG HELD 
TO SHOW TOTAL AND PERMANENT DISABILITY WITHIN MEAN- 
ING OF ACCIDENT POLICY. 

The provision in-a paragraph, in an insurance policy, viz., “will pay to the 
life beneficiary the sum of ten dollars for each thousand dollars of the sum insured 
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and will pay the same sum on the same day of every month thereafter during the 
lifetime, and during such disability of the insured,” qualifies the other provisions 
in the paragraph, and under settled law for the construction of insurance policies, 
the insured is entitled to recover the indemnity during the entire period of his 
disability, whether it be for life, for years or for months, and if he recovers his 
health the indemnity ceases. 

(For other cases, see Insurance, Dec. Dig. §§ 524, 665[5].) 

3. INSURANCE—INSURED PAYING PREMIUM AFTER DISABILITY TO 

AVOID LAPSE OF POLICY CAN RECOVER IT. 

An insurance premium may be recovered, if paid during a year when the 
oe disabled, and the insurance company not entitled to such premium under 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Appeal from District Court, Foster County; Fred Jansonius, Judge. 

Action by James A. Wenstrom against the A®tna Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

Lawrence, Murphy & Nilles, of Fargo, for appellant. 

Y C. W. Burnham, of Carrington, and Lemke & Weaver, of Fargo, for respon- 
ent. 

Burke, J. The plaintiff, a farmer, 46 years of age, on the llth day of Feb- 
ruary, 1920, applied for and received from the defendant company an insurance 
policy containing the following provisions, viz: 

“Six months after proof is received at the home office of the company that 
the insured has become wholly, continuously and permanently disabled and will 
for life be unable to perform any work or conduct any business for compensation 
or profit, or has met with the irrevocable loss of the entire sight of both eyes, or 
the total and permanent loss by removal or disease of the use of both hands or 
of both feet, or of such loss of one hand and one foot, all from causes originating 
after the delivery of this policy, the company will, if all premiums previously due 
have been paid, waive the payment of all premiums falling due thereafter during 
such disability, and if such disability was sustained before the insured attained 
the age of 60 years, the company will pay to the life beneficiary the sum of ten 
dollars for each thousand dollars of the sum insured and will pay the same sum 
on the same day of every month thereafter during the lifetime and during such 
disability of the insured.” 

On August 22, 1924, the plaintiff was thrown from a horse, breaking three 
of his ribs near the spine. On March 28, 1925, he undertook to ride on a cart 
attached to a harrow and drive a team of horses hitched to the harrow. A strap 
coming loose on the harness, he stopped, went around in front to adjust the strap, 
when the team started up, and not being able to get out of the way, he fell and 
broke his leg. About six weeks before the trial, the plaintiff again fell, and broke 
a leg. The plaintiff had been continuously under the care of the doctor from the 
time of the first injury until the time of the trial, and claimed at that time that 
he was still suffering from pain resulting from: the first accident. He said: “I 
have a continual pain in my back and side, and cannot work since the first accident.” 
The doctor who attended him from the first accident until the time of the trial 
stated that in his opinion the injuries were permanent. He was on crutches at 
the time of the trial, on account of breaking a leg six weeks before. On being 
questioned about the second injury he says: 


“I had another injury later than that, that caused me to assume the crutch; 
I was using a cane a little while this year; I.could not get around very good, and 
I stumbled and fell and broke a bone here about six weeks ago.” 

The doctor testified that he thought that he would have the use of his leg as 
soon as the third break was fixed up. For the defendant two doctors testified in 
effect that in their opinion the injuries were not permanent. 

[1] The court made findings of fact and conclusions of law favorable to the 
plaintiff, and, from a judgment thereon, the defendant appeals, specifying as error: 

(1) “That prior to the commencement of the action no proof of any kind 
was submitted to the defendant company of any alleged total and permanent dis- 
ability as required by the terms of the policy.” 

(2) “That the evidence is not sufficient to establish that the plaintiff was totally 
and permanently disabled within the meaning of the policy of insurance.” 
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(3) “That the court erred in including in the judgment and permitting recov- 
ery for total and permanent disability from the date thereof and also permitting re- 
covery of.the premium paid by the plaintiff thereafter contrary to the terms of 
the policy, which prescribed that such benefits do not accrue until six months 
after satisfactory proof of such claim of total and permanent disability is sub- 
mitted to the company, and that there is no evidence to establish that the plaintiff 
in fact paid any such premium for which recovery was allowed.” 

The term “proof,” as used in paragraph 5 of the policy quoted herein, does 
‘ not mean absolute conclusive proof of permanent disability of the insured. It 

means some evidence or notice to the company that the insured has been injured, 
and the company then has six months to investigate and determine whether or not 
the disability is permanent within the meaning of the policy. If the proof furn- 
ished must be conclusive the company would need no time for investigation, but 
could commence paying the indemnity at once; and it follows that upon any notice 
to the company of a permanent injury to the insured, it is the duty of the company 
to begin its investigation at once so that the insured may have the indemnity if 
he is entitled to it under the policy. 

The appellant does not contend that it did not receive such notice; the con- 
tention is that there is nothing in the record to show that there was ever any 
notice to the company, and, on the other hand, it is the contention of the 'respond- 
ent that the question of notice was not raised in the lower court, that the record 
does contain evidence of notice to the company, and that appellant connot raise 
the question for the first time in the appellate court. The record does not show 
that the question was raised in the trial court, and it does show some evidence of 
notice to the company. 

On page 8 of the transcript in the cross-examination of the plaintiff, he is 
asked if he did not write to the company in November, 1925, and he says, “Yes, I 
believe I remember that; that was on Sunday.” On page 9 of the transcript, he is 
asked this question: “These various letters you wrote to the company, were they 
written by yourself or some one else?” Answer: “By myself.” It is apparent 
from this testimony that the respondent wrote various letters to the company, 
other than the one written at Devils Lake in November, 1925. 

On page 21 of the record, the doctor who treated respondent on cross-examina- 
tion is asked: “What would you say as to the possibility of that union becoming 
better?” Answer: “It will improve in time. That is what I wrote to the company; 
that was my correspondence with the company.” This testimony is in reference 
to the breaking of a leg on March 28, 1925. Again, on page 27, the doctor, still 
under cross-examination, is asked: “The test you made showed negative?” An- 
swer: “Yes; as I remember. If there was anything else it would have gone with 
the report to the company.” The record shows that the company received letters, 
not only from the respondent, but also from the doctor, reporting the condition of 
the respondent. He states that all the tests he made with reference to the general 
health of the respondent aside from his injuries showed negative, and if there had 
been anything else the matter with the respondent, aside from his injuries, it would 
have appeared in the reports which he made to the company. We are of the opinion 
that the record does show that the defendant company had notice of respondent’s 
injury. 

[2] The next contention of the appellant is that the evidence is not sufficient 
to establish that the plaintiff was totally and permanently disabled within the mean- 
ing of the policy of insurance. Appellant insists that under the provision in the 
policy, viz., “six months after proof is received at the home office of the company 
that the insured has become wholly, continuously, and permanently disabled and 
will for life be unable to perform any work or conduct any business for com- 
pensation or profit,” it must conclusively appear from the evidence that the insured 
is wholly disabled forever, not only in the kind of employment he was engaged 
in, when insured, but in any other employment and to any extent. 

In support of his theory he relies upon the case of Hurley v. Bankers’ Life 
Co., 198 Iowa, 1129, 199. N. W. 343, 37 A. L. R. 146. In this case the Iowa court 
says: 

“Contracts of this character, * * * are not always identical in phraseology. The 
cases fall quite readily in two general classes: Those wherein the policy provides 
for indemnity if the insured is disabled from transacting the duties pertaining to 
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the occupation in which he is then engaged, and those wherein the policy provides 
for indemnity if the insured is disabled from performing any work or following 
any occupation. This case belongs to the latter class.” 

We meet at once the question in the case, as to whether or not appellant be- 
came totally, permanently, and incurably disabled, and is thereby prevented per- 
manently, continuously, and wholly from performing any work or following any 
occupation. It will be noted that there is a difference in the language of the 
policy construed in the Iowa case and the language in the case at bar. In the 
former are the terms totally, permanently, and incurably disabled, and is thereby 
prevented permanently, continuously, and wholly from performing any work or 
following any occupation. Under the policy in the Iowa case, the disability must 
be total and incurable, and the insured must on account of such total, incurable 
disability be prevented permanently, continuously, and wholly from performing any 
work or following any occupation. In the case at bar the policy does not include 
the words totally, incurably, or occupation. It does not say that the disability must 
be total and incurable, and there is language in the same paragraph which must 
be considered, and which indicates that the disability may be curable. The policy 
continues : 

“And if such disability was sustained before the insured attained the age of 
60 years, the company will pay to the life heneficiary the sum of ten dollars for 
each thousand of the sum insured and will pay the same sum on the same day of 
every month thereafter during the lifetime and during such disability of the 
insured.” 

What is the mieaning of this phrase, “during the lifetime, and during such 
disability of the insured”? If the disability must be incurable and continue during 
the life of the insured, it would be sufficient to say that the same sum would be 
paid on the same day of every month during the lifetime of the insured. Is not 
this provision in the policy the same as if the contract said, will pay the same 
sum on the same day of every month during the lifetime of the insured, or as 
long as he is disabled? We must assume that the phrase, and during such disa- 
bility of insured means something, and if it means anything it means that the 
amount will be paid during such disability, whether it be for life, for years, or 
for months, and it would seem that it is placed there to cut off the indemnity in 
case the insured recovers. It is settled law that in construing insurance policies 
the language of the entire policy must be considered, and when capable of two 
constructions the most favorable to the insured must be given. Under this rule 
we are of the opinion that the words, “and during such disability of the insured,” 
qualifies the preceding language in that paragraph so as to permit a recovery when 
the disability is curable, but the indemnity ceases if the insured recovers. From 
this construction it follows that the insured is entitled to the indemnity during 
the entire period of his disability. 

The policy is not so definite and certain as the policy in the Iowa case or the 
New York case, Ginell v. Insurance Co., 205 App. Div. 494, 200 N. Y. S. 261. The 
Ginell Case is first reported in 119 Misc. Rep. 467, 196 N.Y. S. 337, and more of 
the policy is quoted in the opinion than in the opinion of the appellate division, 
reported in 205 App. Div. 494, 200 N. Y. S. 261. The policy in the Ginell Case 
states specifically when the monthly payments begin as follows: 

“The company will, in addition to such waiver, pay to the insured monthly 
* * * the sum of ten dollars. * * * The first monthly payment shall be made six 
months after the company shall receive such proof and subsequent: payments shall 
be made on the first day of each month, * * *” 


Here is a specific statement that the payments are monthly payments of $10, 
and these monthly payments of $10 each are to begin by making the first monthly 
payment of $10 six months after proof of disability, and subsequent monthly pay- 
ments are to be made on the same day of each month thereafter. The policy in 
the case at bar does not contain any such language.. It says that the company will 
pay the sum of $10 for each thousand dollars of the sum insured, and will pay the 
same sum on the same day of every month thereafter during the lifetime, and 
during such disability of the insured. 

The case at bar is easily distinguished from the New York case and the Iowa 
case, and we are of the opinion that the insured is entitled to the indemnity dur- 
ing the entire period of his disability. ; 
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The Iowa case follows the early case of Lyon v. Assur. Co., 46 Iowa, 631, and 
the court said: 

“The Lyon Case was decided in 1877. Contracts of insurance in this state 
have presumably been entered into in view of that decision since that time. The 
effect of the holding can easily be obviated by a change in the phraseology of the 
contract. We are not disposed to now overrule the Lyon Case, or depart from 
the rule therein announced. If it were a case of first impression, we would find 
much persuasive argument in appellant’s contention.” 

In this case the authorities sustaining the “Lyon Case,” and the authorities 
contrary, are cited at considerable length; and it also appears that many courts 
have held that the question of total disability is a question for the jury, under 
the particular facts of each case. After citing the decisions the court says: 

“It must be conceded that the majority of the courts of the country are not 
in line with our conclusion in the Lyon Case.” 

In addition to the cases cited in the Iowa case, there is the late case of Penn 
Mutual Life Insurance Co. v. Milton, 160 Ga. 168, 127 S. E. 140, 40 A. L. R. 1382, 
and State v. Allen, 305 Mo. 607, 267 S. W. 379. It appears from this record that, 
in addition to broken legs and broken ribs, the insured was suffering from trau- 
matic neurosis. Dr. Crawford for the appellant testified: 

“I have no particular theory in regard to that, about the cause of that pain, 
some of those pains where the person has been injured persist, and are what we 
call as a rule traumatic neurosis, or an injury resulting in neurosis, with no patho- 
logical foundation. A nervous disease, specially a functional disease.” 

Dr. McKensie testified, for appellant: 

“That the pain in the back of the insured was probably traumatic neurosis, a 
condition due to, or resulting from an injury, and there is just as much chance of 
this condition being permanent as there is of a recovery.” 

It is the pain in the side and back of which the insured complains; that is 
what keeps him awake nights; and makes it necessary for him to be propped up 
in bed so he can sleep. None of ‘the doctors testified that he would recover from 
this particular ailment. The pain in the back and side was continuous from the 
time of the first accident in August, 1924, until the day of the trial, June 2, 1926, 
a‘period of nearly two years, and the trial court in his memorandum opinion states, 
that “the insured was apparently suffering during the trial.” In addition to this, 
Dr. Crawford, for the appellant, states: 

“Mr. Wenstrom gave him all of the fact.” “He was perfectly fair in every 
way.” “He came in the afternoon and stayed, and later came to my office and 
gave me a chance to go over some points I might have overlooked.” “Mr. Burn- 
ham, attorney for the insured, turned over to him the X-ray films which they had 
taken, and both did all they could to help and assist the doctors for appellant.” 

This all shows that the insured was acting in good faith, in his claim for 
indemnity. 

[3] The only remaining question is, whether the insured was entitled to recover 
the premium he paid in August, 1925. The accident was on the 22d day of August, 
1924, the regular date for the payment of the premium was on the llth of August, 
and on the 11th of August, 1925, the insured paid the premium as usual, and when 
he brought suit he included in his action a claim for the payment of insurance. 
Appellant concedes that the premium was paid August 11, 1925, but claims that it 
was a voluntary payment and cannot be recovered. 

If the insured was entitled to his indemnity there was no premium due in 
1925, and yet, since the company refused to allow the claim of indemnity, the 
insured could not afford to take chances in not paying the premium and losing his 
policy in case he was not entitled to indemnity. Since, under the terms of the 
policy, the appellant was not entitled to the premium in 1925, the insured is entitled 
to recover the premium paid. The judgment of the trial court is affirmed. 

Birdzell, C. J., and Burr, Christianson, and Nuessle, JJ., concur. 
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DAVID et al. v. FORT WORTH MUT. BENEV. ASS’N. (No. 529.) 
Court of Civil Appeals of Texas. Waco. May 26, 1927. 
295 Southwestern, Reporter 944. 
2. INSURANCE—AMBIGUOUS INSURANCE CONTRACT IS CONSTRUED 
AGAINST INSURANCE COMPANY. 
A contract of insurance will be construed most strongly against the insurance 
company whenever it is capable of two constructions. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE—INSURANCE POLICY SHOULD BE CONSTRUED IN 
ITS ENTIRETY. 
Insurance policy should be construed with consideration given to the policy 
as a whole. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE—A DISEASE MAY BE CONTRACTED ACCIDENTALLY, 
WITHIN MEANING OF ACCIDENT POLICY. 
A disease may be contracted from accidental means, within meaning of acci- 
dent policy. 
(For other cases, see Insurance, Dec. Dig. § 455.) 


5. INSURANCE—ACCIDENT CERTIFICATE HELD NOT TO COVER PER- 
MANENT DISABILITY CAUSED BY DISEASE NOT ATTRIBUTABLE 
TO ACCIDENT OR ACCIDENTAL MEANS. 

Certificate of fraternal benefit society, providing for indemnity for injury or 
disease caused by accidental means, held not to cover total and permanent disa- 
bility to insured wholly caused from disease not caused from any accident or acci- 
dental means. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


Appeal from District Court, Kaufman County; Joel R. Bond, Judge. 

Action by Mrs. Mary David and husband against the Fort Worth Mutual 
Benevolent Association. Judgment for defendant, and plaintiffs appeal. Affirmed. 

Woods & Morrow, of Kaufman, for appellants. 

Marvin Roberson, of Fort Worth, for appellee. 

Barcus, J. This cause is presented as an agreed case under the statute. 

Appellee, a fraternal benefit society, issued a certificate of insurance to appellant 
Mrs. Mary David in the sum of $1,500. The policy provides that Mrs. David, 
the ae thereof, is admitted as a member of appellee, and provides that each 
member— 
“agrees to pay all assessments levied by the board of directors of said associa- 
tion as needed, the sum of $1.10 upon the death of any member in this class. * * * 
Should any member in this class while in good standing lose his or her life by 
accidental means, the holder hereof agrees to pay $2.20 upon call for same. * * 3 
Should any member in this class while in good standing lose an eye, hand, or foot 
by accidental means only, the member hereof agrees to pay the sum of 55 cents. 
Should any member in this class become totally and permanently disabled from 
accidental means only, prior to attaining the age of sixty-five years, the member 
agrees to pay $1.10.” 

Paragraph 7 of the certificate provides: 

“Should any member in this class become permanently and _ totally disabled 
from accidental means only, said association agrees to pay the member holder of 
this certificate the sum of $1 received from each member in good standing, not to 
exceed the sum of $1,500, * * * provided that said total and permanent disability 
oe os member must be due to bodily injury or disease occurring after the date 
ereof.” 


It is agreed that Mrs. David was totally and permanently disabled, and that 
same was wholly caused from disease, and that the disease was not caused from 
any accident or accidental means. The one question to be determined is whether 
the policy provides for insurance against permanent disability caused by a disease 
which is not attributed in any way to an accident or to accidental means. 

{1-5] The cardinal rule for the construction of all contracts is that they should 
be given a reasonable construction and construed according to the intent of the 
parties. Thompson v. Collins (Tex. Civ. App.)' 267 S. W. 516. It is some- 
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times difficult to determine from the contract the real intention of the parties. 
Where a contract of insurance is capable of two constructions, it will be construed 
most strongly against the insurance company. Roth v. Travelers’ Protective Ass’n, 102 
Tex. 241, 115 S. W. 31, 132 Am. St. Rep. 871, 20 Ann. Cas. 97; Daniel v. Modern 
Woodmen of America, 53 Tex. Civ. App. 570, 118 S. W. 211. The policy of insurance 
in this case, read in its entirety, is capable, we think, of only one construction ; 
namely, that it is for life insurance and an insurance for injury or disease caused 
by accidental means only. The policy provides specifically that each member’ shall 
pay to the officers of the company a certain amount, if a fellow member is acci- 
dentally killed or accidentally loses a hand, eye, or foot, or if “any member be- 
comes totally and permanently disabled from accidental means only.” There is 
no provision in the policy which would require any member in the association to 
pay any sum where a member has become sick or has become totally and perman- 
ently disabled by reason of sickness, except when the disability has been caused 
by accidental means only. If appellant’s contention were upheld, the policy would - 
require the company to pay the holder of a certificate insurance for total disability 
caused by disease when there is no provision requiring the members to pay same 
tc the company. The policy should be construed in its entirety. The provision 
in paragraph 7 that “said total and permanent disability of the member must be 
due to bodily injury or disease occurring after the date hereof” must be read in 
connection with the other provisions of the policy. The policy provides that each 
member shall only be required to pay for total disability of a fellow member when 
same is caused by accidental means only. The first portion of paragraph 7 pro- 
vides that the company will pay to any member who becomes permanently and 
totally disabled from accidental means only $1 per member. If a member by rea- 
son of accidental means contracted a disease which caused him to be permanently 
and totally disabled, then each member would be required to pay $1.10 to the com- 
pany and thereby create a fund from which the company is required to pay the 
disabled member $1,500. A disease may be contracted from accidental means. 
Bryant v. Continental Casualty Co., 107 Tex. 582, 182 S. W. 673, L. R. A. 1916E, 
945, Ann. Cas. 1918A, 517. 

In this vase the parties have agreed that appellant’s disease is not the result 
of any accident and is not caused by any accidental means. This being true, she 
is not entitled to recover. 

The judgment of the trial court is affirmed. 


WESTERN CASUALTY CO. v. SHEPARD. (No. 1533.) 
Court of Civil Appeals of Texas. Beaumont. May 11, 1927. 
Rehearing Denied May 25, 1927. 

295 Southwestern Reporter 1105. 

1. INSURANCE—ILLITERATE INSURED CASHING DRAFT, RECITING 
SETTLEMENT OF CLAIMS UNDER ACCIDENT POLICY, HELD NOT 
ESTOPPED TO MAKE FURTHER CLAIM, WHERE INSURER’S 
AGENT REPRESENTED DRAFT TO BE ADVANCE PAYMENT. 
Acceptance and cashing by insured, under accident policy, of draft reciting that 

it is in full settlement of all claims under policy, held not to estop insured from 

further claiming under policy, where insured, unable to read and write, did not 
have policy read to him, and testified that he was deceived by statements of insurer’s 
agent that draft was advance payment, and that new policy would be issued. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


2. INSURANCE—EVIDENCE JUSTIFIED FINDING THAT INSURED’S 
CONDITION RESULTED. FROM BLOW ON HEAD, ENTITLING HIM 
TO RECOVER UNDER ACCIDENT POLICY. 

In action on accident policy, evidence authorized finding that insured’s con- 
dition was result of blow received on top of head while working on derrick in oil 
fields, entitling insured to recover, and not result of bad teeth. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Liberty County; Thos. B. Coe, Judge. 

Suit by J. C. Shepard against the Western Casualty Company. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

E. T. Chew, of Houston, for ‘appellant. 
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E. B. Pickett, Jr., and C. H. Cain, both of Liberty, for appellee. 

Hicutower, C. J. The appellee, J. C. Shepard, filed this suit in the district 
court of Liberty county against appellant, Western Casualty Company, upon a 
policy of accident insurance issued to appellee by appellant on February 27, 1925, 
insuring and indemnifying appellee, whose occupation is designated in the policy 
as “oil field employee helper on drilling rig,” against loss of life, limb, sight, or 
time by accidental means. Under the heading, “Monthly Accident Indemnity. 
Total Disability,” the policy contained this clause: 

“For the period of total loss of time commencing on date of the accident, or 
within thirty days thereafter, during which ‘such injury’ alone shall wholly. and 
continuously disable and prevent the insured from performing any and every duty 
pertaining to his business or occupation, the company will pay accident indemnity 
at the per month specified in part 1.” 

And: 

“Provided, that indemnity under this part shall not be paid for a longer period 
than five years.” 

The monthly rate specified in part 1. referred to is $100. For cause of action, 
appellee alleged, in substance, that on or about March 20, 1925, while he was work- 
ing as an employee of the Yount-Lee Oil Company in the Hull oil field in Liberty 
county, he was seriously and permanently injured by receiving a blow on the head 
from a large piece of timber which fell from an oil derrick on which he was 
working, and that as a result of the blow he was rendered wholly unable to do 
and perform any labor in and about his occupation, and that he was entitled to 
recover, under the terms of his policy, $100 per month for the full period of time 
(five years) specified therein. 

Appellee further alleged, in substance, that appellant paid him at one’ time 
$100 and at another time $200, but that it was being claimed by appellant that the 
sum of $200 was paid appellee in full settlement of his claim under his policy, 
but that such was not true, and that appellee understood that the amounts so 
received by him were to be payments in advance under the terms of his policy; 
that he delivered his policy to appellant’s agent, one O. A. Dean, who told appellee 
that he (Dean) wanted the policy surrendered to him in order to make an exchange 
and issue to appellee another policy in place thereof. 

Appellant answered by general demurrer and general denial, but admitted the 
issuance and delivery of the policy to appellee, upon the terms and conditions alleged 
by appellee, but further averred that, some time about 60 days after the accident 
to appellee, appellant’s agent Dean made a settlement with’ appellee of all his rights 
under the policy by executing and delivering to appellee its draft for the sum of 
$200, which appellee accepted and cashed, and that this was understood between 
appellee and appellant’s agent, Dean, as an accord and satisfaction in full of all 
claims that appellee had against appellant under the terms of the policy sued on. 
Appellant further alleged that, about 30 days before the draft. for $200 was paid 
to appellee as an accord and satisfaction in full, it paid to him $100 before anything 
was due under the policy, merely as an accommodation to appellee, and as an 
advance payment under the terms of the policy because of appellee’s needy condi- 
tion at that time. The $200 draft was set out in appellant’s answer, and is as 
follows: 

“$200 May 26, 1925. 

“At sight pay to the order of J. C. Shepard, two hundred and no /dollars and 
charge the same to account of claim under policy No. 125015, being in full pay- 
ment, settlement, satisfaction, release and assignment for all claims for benefits, 
for disability caused by accident, sickness, or death which happened or began prior 
to the date hereof. Payable at the home office of the Western Casualty Company, 
Ninth floor Gas & Electric Bldg., Denver, Colorado. 


“O. A. Dean, Gen. Agent.” 

Appellant averred that, at the time the above draft was delivered to appellee, 
he surrendered the policy sued on to appellant’s agent Dean; that appellee accepted 
and received the draft, with the understanding that it was in full settlement of 
any claim he might have under his policy, that he indorsed the draft by writing 
his name on the back of same, and presented the same to a bank in the town of Hull 
and received $200 in cash thereon, and then took the proceeds and used the same; 
and that appellee thereupon became bound by the terms of the draft and is 
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estopped to deny that the same was issued to him in full settlement of his claim 
under the policy. 

Appellant further specifically denied that its agent Dean used any subterfuge 
or made any promises to cause appellee to surrender and deliver his policy to its 
agent Dean and specially denied that it made any misrepresentations or false 
promises of any nature whatever to appellee in that connection. 

Appellee, by supplemental petition, alleged, substantially, that, at the time the 
draft for the $200 was delivered to him by appellant’s agent Dean, it was under- 
stood between them that the $200 thereby called for was only a payment in advance 
of what would become due him under the terms of the policy at the rate of $100 per 
month, and that it was never understood between appellee and appellant’s agent 
Dean that the $200 was to be accepted as a payment in full of his claim under the 
policy; that, on the contrary, appellant’s agent Dean stated to appellee at the time 
of delivering to him the draft for $200 that under appellant’s rules it was required 
that the original policy be surrendered by appellee to appellant’s agent Dean, and 
that he would have to take up the original policy and have another policy issued 
to appellee in place thereof, but that the terms of the original policy would not 
be changed in any material respects, and that, as soon as appellant’s agent Dean 
returned to appellant’s office, 2 new policy would be issued and delivered to appel- 
lee in place of the original one. Appellee further alleged that he was unable to 
read and write, and did not know the contents or understand the terms of the $200 
draft hereinabove copied, and that appellant’s agent did not read the same or 
explain the same to him as written, and that appellee thought and believed in 
accepting the same that it was only a payment of $200 in advance that would become 
due under the terms of his policy, and was intended merely as an accommodation 
to him, as stated by appellant’s agent Dean at the time; that he would not have 
accepted the draft in full settlement of his claim under his policy, and that he 
would not have executed the draft nor surrendered his policy to appellant’s agent 
Dean, had he known or believed that appellant’s agent did not intend to reissue 
him a new policy in the place of the original one, and, in short, that, in executing 
the draft and in surrendering and delivering to appellant’s agent his policy, he was 
induced by the fraudulent representations and statements of appellant’s agent Dean. 
His prayer was for the recovery of the full amount due under the terms of his 
— less the $300 that he admitted had already been paid him, as hereinabove 
stated. 

The case was tried with a jury upon six special issues, each of which was 
answered in favor of appellee. 

Special issue No. 2 submitted to the jury was as follows: 

“Did O. A. Dean, as agent or representative of the defendant company, on or 
about May 26, 1925, when offering to pay plaintiff $200, represent to plaintiff, 
J. C. Shepard, that he (said Dean) could not and would not make such $200 pay- 
ment unless plaintiff surrendered to him, said Dean, the policy of insurance which 
the defendant company issued to plaintiff on February 27, 1925? Answer ‘yes’ or 
‘no.’ ” 

To this question the jury answered, “Yes.” 

Special issue No. 3 was as follows: 

“Did said O. A. Dean, when offering to pay plaintiff said $200 on or about May 
26, 1925, and before paying same, represent to plaintiff that, before he could make 
such $200 payment, it was necessary for him (said Dean) to take such policy to 
his office where he had to keep it, but that he would promptly send plaintiff another 
policy instead of that policy, and that, after such exchange of policies was made, 
the plaintiff, J. C. Shepard, would regularly receive payments from the defendant 
company in installments of $100 per month? Answer ‘yes’ or ‘no.’” 

The answer to this question was, “Yes.” 


Special issue No. 4 was as follows: 


“Did the plaintiff, J. C. Shepard, rely upon the said representations, if any, 
which were made to him by said O. A. Dean at that time, and was the plaintiff, 
J. C. Shepard, thereby deceived and induced into surrendering to said Dean his said 
insurance policy which defendant had issued to him on February 27, 1925.” 

To this question the jury answered, “Yes.” 

Special issue No. 5 was as follows: 

“Did the plaintiff, J. C. Shepard, rely upon said representations, if any, which 
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were made to him by said O. A. Dean at that time, and was he (said Shepard) 
thereby deceived and induced into accepting the said draft or check for $200 of date 
May 26, 1925, which the defendant company has pleaded as a compromise and settle- 
ment in full?” 

To this question the jury answered, “Yes.” 

Special issue No. 6 was as follows: 

“Did the plaintiff, Shepard, before he accepted said check or draft for $200, or 
at the time he accepted it, make any agreement with said O. A. Dean to accept that 
amount of $200 in full payment, settlement, release, and compromise of all claims 
for benefits for disability caused by the accident which had happened to him on 
March 20, 1925?” 

This question was answered, “No.” 

Special issue No. 1 submitted to the jury was as follows: 

“Has the injury which the plaintiff, J. C. Shepard, received on March 20, 1925, 
since the date of said injury, or within 30 days thereafter, wholly and continuously 
disabled and prevented the plaintiff, J. C. Shepard, from performing any and every 
duty pertaining to his business or occupation?” 

To this issue the jury answered, “Yes.” Upon the verdict as a whole, the fol- 
lowing judgment was rendered by the trial court: 

“Therefore it is ordered, adjudged, and decreed by the court that the plaintiff. 
J. C. Shepard, do have and recover of and from the defendant, the Western Casualty 
Company, the said sum of $1,700, with interest thereon from this date at 6 per cent. 
per annum until paid, for which execution may issue. Further it is ordered, ad- 
judged, and decreed by the court that the plaintiff do have and recover of and from 
the defendant the additional sum of $204, which is twelve per cent. damages on the 
said sum of $1,700, the full amount due and unpaid on said policy, together with 
interest at 6 per cent. per annum on said sum of $204 from this date until paid, for 
which execution may issue, and, further, it is ordered, adjudged, and decreed by the 
court that the plaintiff do have and recover of and from the defendant 12 per cent. 
damages on each monthly installment of $100 which may hereafter mature and 
become due and payable to plaintiff under and in accord with the terms and pro- 
visions of said policy; and it appearing to the court that the parties hereto, plaintiff 
and defendant, have agreed that, in the event judgment was rendered in favor of 
plaintiff herein, then the sum of $600 was to be allowed plaintiff as a reasonable 
attorney’s fee for the prosecution of this suit, therefore it is ordered, adjudged, and 
decreed by the court that the plaintiff do have and recover of and from the defend- 
ant the further additional sum of $600 as such attorney’s fee, with interest at 6 
per cent. thereon from this date until paid, for which execution may issue.” 

From the judgment above noted, appellant has duly prosecuted this appeal and 
assigned a number of errors for which it claims that the judgment should be re- 


versed and rendered in its favor, but, if not, that judgment should be reversed and 
the cause remanded. 


Learned counsel for appellant contends that the trial court committed error in 
refusing to peremptorily instruct the jury to return a verdict in appellant’s favor on 
the ground, as claimed by appellant, that the evidence showed without dispute that 
the draft of May 26, 1925, above copied, was delivered by its agent to appellee, in 
full and complete satisfaction of any and all claims he might have had against ap- 
pellant under the terms and provisions of the policy of insurance sued on, and that 
its delivery to and acceptance by appellee constituted an accord and full satisfaction 
between the parties. Much of the brief of appellant’s counsel is devoted to a dis- 
cussion of the evidence bearing on this contention, and we have given the same full 
consideration, but in addition we have gone to the whole statement of facts and 
find that the evidence was amply sufficient to carry the case to the jury on this 
point, and also amply sufficient to sustain the jury’s finding that appellee did not 
agree to accept the $200 draft in full satisfaction of his claims under the provisions 
of his policy, and that his acceptance of the draft and surrender of his policy to 
appellant’s agent Dean did not constitute an accord and satisfaction as claimed by 
appellant, and we overruled this contention without further discussion. 

[1] It is next contended by appellant that the delivery to and acceptance by 
appellee of the $200 draft hereinbefore mentioned, and the indorsement and cashing 
of it by appellee, constitutes an estoppel against him, and denies to him the right to 
make further claim under his policy of insurance. In answer to this contention, it 
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will suffice to say that, if appellee was deceived by appellant’s agent by false state- 
ments and representations, as pleaded by appellee, and was thereby induced to accept 
and cash the draft, believing that it was only a payment in advance to him of $200 
in money, and that appellant’s agent would have reissued to him a new policy in 
the place of his original one, then it cannot be said that he is estopped from making 
further claim under his original policy. Learned counsel for appellant is mistaken 
in his assertion that the holding of this court in the case of National Fire Insurance 
Co. v. Plummer, 228 S. W. 250, is authority for its contention here that the act of 
appellee in accepting and cashing the $200 draft and surrendering the policy con- 
stitutes a binding estoppel. We cannot see that our holding in that case really has 
any relevancy here. We there held that Plummer, the insured, could not rely upon 
mere legal conclusions and opinions expressed to him by the insurance company’s 
agent as to his legal rights under the provisions of the policy in that case, and that, 
having accepted a substantial sum of money in settlement of his claim under his 
policy, Plummer was concluded thereby. Our opinion in that case did not go off 
on the question of false representations of fact made by the insurance company’s 
agent to Plummer, and by which Plummer was induced to execute the release in 
that case. Nor do we see any relevancy between the instant case and that of Rail- 
road Co. v. Morgan (Tex. Com. App.) 210 S. W. 512, relied upon by counsel for 
appellant here as supporting his contention of estoppel. There was no question of 
bad faith on the part of the railroad company’s agent in making the settlement there 
under consideration, and there was no contention made by the plaintiff in that case 
that the railroad company’s agent induced him to execute the receipt for money paid 
him by the railroad company’s agent by making to the plaintiff in that case false 
and fraudulent representations of fact or promises that were not intended to be kept; 
in short, there was no question of fraud in that case. 

In this case the evidence showed without dispute that, at the time appellee ac- 
cepted the draft for $200 above mentioned and surrendered to appellant’s agent his 
insurance policy, he was unable to read and write, as was also his wife, both of 
them being very ignorant and illiterate people, and that the wording of the draft, 
as we have copied it, was not read over to appellee or in his presence, nor was there 
any evidence to show that at the time he cashed the draft at the bank in Hull he 
knew the contents thereof or understood the meaning of its terms. Both appellee 
and his wife swore positively that they thought at the time the draft was accepted 
by appellee that it was merely an advancement by appellant’s agent to appellee of 
$200 in money under the terms and provisions of his policy, and that appellee would 
not have accepted the draft or surrendered his policy, had he known or believed 
that the draft constituted a full settlement of his claim against appellant under the 
terms of his policy. Not only so, but both appellee and his wife positively testified 
that, at the time the draft was accepted and policy surrendered, appellant’s agent 
promised that as soon as he returned to appellant’s office a new policy would be 
issued to appellee instead of his old one, and that his payments of $100 per month 
would continue as provided by the original policy. In this appellee and his wife 
were corroborated by a married sister of appellee, who was at appellee’s house at 
the time this draft was accepted by appellee and his policy surrendered. This sister 
swore positively to statements and representations made by appellant’s agent Dean, 
as alleged by appellee, which induced appellee to accept this draft and to surrender 
his policy. Under such state of the evidence, the defense of estoppel cannot be suc- 
cessfully interposed by appellant in this case. 

[2] Appellant further contends that the undisputed evidence in this case was 
to the effect that appellee’s disability at the time of the trial was not the result of 
any blow to his head, as claimed by him, but was the result of his bad teeth, and 
that, therefore, appellant’s requested peremptory instruction should have been given 
to the jury. We have examined the statement of facts in connection with this con- 
tention, and we have reached the conclusion, based upon both the testimony of 
physicians and that of laymen, that the jury was amply justified in finding that ap- 
pellant’s condition was the result of the blow that he received on top of his head 
while working on a derrick in the oil field, as claimed by him. The evidence shows 
that a piece of timber about 2 inches thick and 12 inches wide and 6 feet long fell 
from the top of the derrick, a distance of approximately 80 feet, and struck appellee 
almost squarely on top of the head. He was thereby rendered unconscious and 
helpless, and was confined in the hospital 10 days or 2 weeks, and has not been able 
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to perform any of his duties in line with his occupation as an oil field worker since 
that time. It was more than a year after the date of his injury until the trial was 
had, and this condition was still existing. It is true that Dr. Pate, a witness for 
appellant, swore positively that, in his opinion as a medical man; appellee’s condition 
could not be the result of a lick on the head, as claimed by him, but that, on the 
contrary, his condition was the result of bad teeth. There was medical testimony 
to the contrary, and the testimony of several laymen, some of whom had known 
appellee for many years, saw him frequently, worked with him, observed his physical 
state and ability right up to the time of his injury. From this testimony the 
jury was amply justified in concluding that appellee’s condition was the result of a 
blow received under such circumstances as entitled him to recover under his policy. 

{3] Another contention made by counsel for appellant is that the court was in 
error in refusing to submit to the jury a special issue. Learned counsel frankly 
admits in this connection that the special issue as requested was more favorable to 
appellee than special issue No. 1 submitted by the court, which we have copied 
above, both touching the extent of appellee’s injuries as the result of the blow, which 
the uncontradicted evidence shows he received while prforming his duties at the 
oil derrick. We think there can be no reasonable contention that the court’s re- 
fusal to submit this requested special issue could have resulted in any injury to ap- 
pellant. The jury certainly could not have answered special issue No. 1 as they did 
in appellee’s favor if they would have answered the requested special issue in ap- 
pellant’s favor. 

We think that no error in the trial of this case has been pointed out, but, if so, 
there was none that was in the least prejudicial to appellant. 

The judgment has been ordered affirmed. 


NATIONAL CASUALTY CO. v. MAHONEY. (No. 507.) 
Court of Civil Appeals of Texas. Waco. June 2, 1927. 
296 Southwestern Reporter 335. 

1. INSURANCE—STATUTE RENDERING INSURER LIABLE IN DAM- 
AGES FOR FAILURE TO PAY LOSS AFTER DEMAND MUST BE 
STRICTLY CONSTRUED (REV. ST. 1925, ART. 4736). 

Rev. St. 1925, art. 4736, providing that insurer failing to pay loss after demand 
shall be liable for 12 per cent. of the loss as damages and for attorney's fees, is 
highly penal and must be strictly construed. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


2. INSURANCE—ALLEGATIONS OF INSURER’S FAILURE TO PAY LOSS 
AFTER LEGAL NOTICE HELD INSUFFICIENT TO INVOKE STAT- 
UTE PENALIZING INSURER FOR FAILURE TO PAY AFTER DE- 
MAND (REV. ST. 1925, ART. 4736). 

Allegations that legal notice was given insurer of injury and death of insured 
and that insurer denied liability and failed to pay, requiring filing of suit to collect, 
held insufficient to show demand on insurer for payment of loss, within Rev. St. 
1925, art. 4736, penalizing insurer for failure to pay after demand. 

(For other cases, see Insurance, Dec. Dig. § 638.) 


Appeal from District Court, Hill County; Horton B. Porter, Judge. b 

Action by R. M. Mahoney, administrator of the estate of the surviving wife 
and as next friend for the minor children of W. J. Mahoney, deceased, against the 
National Casualty Company. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded. 

Collins, Dupree & Crenshaw, of Hillsboro, for appellant. 

Frazier & Averitte, of Hillsboro, for appellee. 

GALLAGHER, C. J. Appellant National Casualty Company prosecutes this appeal 
from a judgment of the district court in favor of appellee, R. M. Mahoney, in his 
capacity as administrator of the estate of the surviving wife and as next friend for 
the minor children of W. J. Mahoney, deceased, on\ a certain contract or policy of 
accident insurance promising certain indemnity in case of accident resulting, in in- 
jury to or the death of said W. J. Mahoney. The judgment appealed from was 
rendered on a verdict returned in response to a peremptory charge of the court. It 


includes statutory. penalties in the sum of $470 as liquidated damages and attorney's 
fees. 
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[1] Appellant contends that the judgment, so far as such penalties are. con- 
cerned, is without support in the pleadings. Article 4736, R. S. 1925, provides, in 
substance, that, when a loss occurs and the insuranc company liable therefor shall 
fail to pay the same within 30 days after demand therefor, such company shall. be 
liable, in addition to the amount of the loss, for 12 per cent. thereof as damages, 
and also for reasonable attorney’s fees for the prosecution and collection of such 
loss. Our Supreme Court has held that said statute is highly penal; that it must be 
strictly construed; and that.forwarding proofs of. death does not constitute a de- 
mand within the terms thereof. Mutual Life Ins. Co. v. Ford, 103 Tex..522, 525, 131 
S. W. 406. Denial of liability by the company does not dispense with the necessity 
for such demand as a predicate for the recovery of the stipuated penalties. Said 
statute contemplates a specific demand by the claimant for the payment of the loss 
insured against as a prerequisite to the recovery of such penalties, and suit for such 
loss is not a demand within the meaning of said article. Insurance Co. v. Ford, 
supra; National Life Ins. Co. v. Mouton, 113 Tex. 224, 228, 252 S. W. 1040; North- 
western Life Assur. Co. v. Sturdivant, 24 Tex. Civ. App. 331, 59 S. W. 61, 62, 63 
(writ refused) ; Security Trust & Life Ins. Co. v. Hallum, 32 Tex. Civ. App. 134, 
73 S. W. 554, 555, (writ refused). See, also, Penn Mutual Life Ins. Co. v. Maner, 101 
Tex. 553, 109 S. W. 1084, et seq. A general allegation that the insurer, though often 
requested, has failed and refused to pay the loss is not sufficient to support a re- 
covery of such penalties. General Accident Fire & Life Assur. Corporation v. Lacy 
(Tex. Civ. App.) 151 S. W. 1170, 1171. 

[2] The substance of the allegations relied on by appellee to sustain his recovery 
of such penalties is that legal notice was given to the appellant of the injury sus- 
tained by and the subsequent death of the insured; that appellant denied liability and 
failed and refused to pay the amount stipulated in the contract of insurance sued 
on; that, on account of appellant’s failure to perform its said contract and to pay 
appellee as promised therein, he was compelled to employ attorneys to file and 
prosecute this suit, etc.; and that by the laws of this state he was entitled to recover, 
in addition to the face of the policy, 12 per. cent. of the amount thereof as liquidated 
damages, and also reasonable attorney’s ‘fees. We do not think said allegations, 
under the authorities above cited, were sufficient to show a demand on appellant for 
payment of said loss within the terms of said statute such as would authorize ap- 
pellee to invoke the same and recover the penalties imposed thereby. 

[3] There was no proof of any specific demand for payment of said loss, but 
we find in the statement of facts an agreement that subsequent to the death of the 
insured claim for payment of the same was duly made. Appellee’s cause of action 
for recovery of said penalties was predicated upon a demand upon appellant for 
payment of said loss and appellant’s failure within 30 days thereafter to comply 
with such demand. In the absence of a proper pleading alleging such demand and 
the failure on the part of appellant to comply therewith, said admission was insuf- 
ficient to support the judgment awarding a recovery of such penalties. Maddox v. 
Summerlin, 92° Tex 483, 488, 49 S. W. 1033, 50 S. W. 567; First Baptist Church of 
Paris v. Fort, 93 Tex. 215, 231, 232, 54 S. W. 892, 49 L. R. A. 617; Long v. McCoy 
(Tex. Civ. App.) 294 S. W. 633; Fields v. Florence (Tex. Civ. App.) 123 S. W. 
187, 189; City Nat. Bank v. El Paso & N. E. Ry. Co. (Tex. Civ. App.) 225 S. W. 
391, 397, and authorities there cited. 

For the error above discussed, the judgment of the trial court is reversed and 
the cause is remanded. 
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AUTOMOBILE 


BENNETT v. NORTHWESTERN NAT. INS. CO. (Civ. 5383.) 
District Court of Appeal, First District, Division 1, California. June 23, 1927. 
257 Pacific Reporter 586. 

3. INSURANCE—STATEMENT IN PROOF OF LOSS THAT AUTOMO- 
BILE WAS SUBJECT TO LEASE CONTRACT HELD NOT TO ESTOP 
INSURED FROM SHOWING LEGAL EFFECT OF TRANSACTION UN- 
DER POLICY PROVIDING AGAINST INCUMBRANCE. 

In action on fire and theft policy covering automobile, statement of insured in 
proof of loss that automobile was subject to lease contract held not to estop insured 
from showing legal effect of transaction referred to under policy which prevented 
recovery in case of lien or mortgage on car. 

(For other cases, see Insurance, Dec. Dig. § 550.) 


4. INSURANCE — QUESTION WHETHER INSURED BORROWING 
MONEY AND, SIGNING, AS BUYER, PURPORTED CONDITIONAL 
SALE CONTRACT, CREATED LIEN ON CAR PREVENTING RECOV- 
ERY ON FIRE AND THEFT POLICY, HELD QUESTION OF FACT. 

In action on policy of fire and theft insurance covering automobile, to which 
defense was that automobile was incumbered by lien or mortgage preventing recov- 
ery under terms of policy, evidence as to whether purported conditional sale con- 
tract, signed by insured as buyer on obtaining loan, constituted lien or mortgage, held 
issue of fact for trial court, where contract was apparently unsigned by person named 
as seller. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 


5. INSURANCE—AFFIRMATIVE WARRANTY IS CONDITION PRE- 
CEDENT, BREACH OF WHICH AVOIDS POLICY (CIV. CODE, §§ 2611, 
2612). 

Affirmative warranty is in nature of condition precedent to validity of - policy, 
which, if broken, prevents policy from attaching to risk which it purports to cover, 
regardless of materiality of facts warranted, under Civ. Code, § 2612, subject to 
provisions of section 2611, requiring provision for avoidance of policy in case of 
breach of immaterial provision. 

(For other cases, see Insurance, Dec. Dig. § 268.) 


6. INSURANCE—REPRESENTATION THAT CAR INSURED WAS 1921 
MODEL CONSTITUTED MISREPRESENTATION OF MATERIAL 
FACT, AVOIDING POLICY IF MODEL WAS IN FACT THAT 
OF YEAR 1920. WHERE HIGHER PREMIUM RATE WAS 
CHARGED FOR OLDER CAR (CIV. CODE, §§ 2565, 2581). 

Representation that model of car sought to be insured against fire and theft was 
of year 1921, if in fact car was 1920 model, constituted misrepresentation of fact 
material to risk, which would avoid policy, as affecting rate of premium or influenc- 
ing accepting or rejecting of risk, under Civ. Code, §§ 2565, 2581, where higher 
premium rate was charged for 1920 models than for models of 1921. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


10. INSURANCE—FINDING THAT MODEL OF CAR INSURED WAS NOT 
MISREPRESENTED HELD NOT AGAINST EVIDENCE IN ACTION 
ON FIRE AND THEFT POLICY. 

In action on policy of fire and theft insurance covering automobile, in which 
defense was that model of car, represented as being for year 1921, was in fact that 
of year 1920, finding of court that model was not in fact misrepresented, so as to 
avoid policy, held not against evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Superior Court, City and County of San Francisco; Daniel C. 
Deasy, Judge. 


Action by W. F. Bennett against the Northwestern National Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 
Frank Orwitz and Frank J. Fontes, both of San Francisco, for appellant. 


John Francis Neylan, J. Paul Miller, and Bartley C. Crum, all of San Fran- 
cisco, for respondent. 
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CasHIN, J. An action to recover on a policy issued by appellant corporation 
upon an automobile by which respondent was insured for the term of one year 
against direct loss or damage caused by fire or theft. During the term of the policy 
the automobile was stolen and destroyed by fire, its value at the time of its destruc- 
tion being in excess of the amount for which it was insured. The action was tried 
by the court, and upon its findings judgment was entered for respondent in the 
sum of $1,000, the amount of the policy. 

As defenses to the action it was alleged that the automobile at the time of the 
loss was, without the permission of the insurer, incumbered by a lien, and that at 
the time of the execution of the policy the insured warranted the automobile to be 
a 1921 model, when in fact it was a model of the year 1920. The policy contained 
the following clause: 

“Unless otherwise provided by agreement in writing added hereto this company 
shall not be liable for loss or damage to any property insured hereunder * * * while 
incumbered by any lien or mortgage.” 

The evidence shows that respondent, on or about November 5, 1923, arranged 
with one Turner for a loan from the latter in the sum of $338.50, to be repaid in 
installments, with interest. Respondent testified that the conversation between the 
two as to the manner in which the loan should be evidenced was as follows: 

“I asked Turner to make a regular form, a regular monthly payment, that I 
should pay him back that money with interest, and to make it just like he was selling 
an automobile; that I would sign it, which I did. * * * Turner and I were friends 
of long standing, and I told him I wanted to pay him back. I would accept the 
money if he would make out a document, such as the one that was presented here, 
that I would pay him back each month, with interest. * * * I requested that he make 
a regular form, so that I would know what to pay each month.” 

He further testified that, after signing the writing alleged by appellant to have 
created a lien on the car, he was told by Turner that the money loaned had been 
borrowed from E. F. Hillman and should be repaid to him; that installment pay 
ments were made to Hillman, but that no transfer of the title or possession of the 
car was made to either Turner or Hillman, it being testified by the latter that the 
document was not signed by him; that he never considered respondent responsible 
to him for the advances made to Turner; that he had not received or seen the 
document previous to the trial; and that Turner was not his agent at the time of 
the transaction and was not authorized to sign on his behalf. 

The document in question was a printed form purporting to be a contract for 
the sale of the automobile by Hillman to respondent upon the payment in install- 
ments as therein provided of an amount equal to the loan. A description of the 
automobile and the amounts of the monthly payments were typewritten therein, 
and, according to the printed terms of the instrument, the title to the car was to 
be retained by the seller until! all the payments were made, whereupon a bill of 
sale was to be executed to the purchaser. The original was not introduced in 
evidence, and, while the name of Hillman appears in the copy as the seller, it does 
not purport to have been signed by him or on his behalf. It appears from the 
testimony that on November 6, 1923, an entry was made in the records of the state 
motor vehicle department of a change in the legal ownership of the car from R. 
A. Roberts Company, the concern with which respondent had previously entered 
into a contract for its purchase, to E. F. Hillman; the latter in this connection 
testifying that the entry was not procured by him and that he was not a party 
to the transaction. It was further shown that on November 8, 1923, a bond was 
issued by the Fidelity & Deposit Company of Maryland, by its terms indemnifying 
Hillman against loss which might be sustained in the event of the seizure of the 
car by the federal authorities; it being recited therein that the car had been sold 
by Hillman under a conditional sale contract to respondent, and an employee of 
a firm of insurance brokers testified that a request for the issuance of the bond 


was telephoned from Hillman’s office, and that the premium was remitted there- 
from. : 


As to the latter transaction, Hillman denied that the bond was issued at his 
request or with his knowledge, and it was testified by his bookkeeper that she at 
the request of Turner procured the issuance of the bond mentioned. It further 
appears that a proof of loss signed by respondent contained, under the printed 
requirement that if, during the currency of the policy, any other person or persons 





910 The Insurance Law Journal, Vol. 69 [Nov., 1927 


had any interest, mortgage or otherwise, in the automobile, the fact should be 
stated, the following: “Lease contract E. F. Hillman $300.” Respondent testified 
that, when the proof of loss was verified and delivered to the insurer, the words 
and figures quoted, which, according to the testimony, are typewritten in type dif- 
fering in color from the other typewritten portions of the document, did not appear 
therein; that on the occasion of its delivery a conversation occurred with the 
agent of the insurer which was as follows: 

“We had a conversation about some money, a sum of money that was due 
Mr. Hillman. He said, ‘You haven’t anything in here about a mortgage or lien 
on the car.’ I said, ‘There isn’t a mortgage or lien on the car.’ He said, ‘Well, 
you owe Mr. Hillman $300.’ I said, ‘Yes; I do owe him $300; I owe him a sum 
of money yet.’ He said, ‘Well, that should be put in here.’ I said, ‘Well, it isn’t 
a lien or a mortgage, but, if you want to put something in, why, you can put what 
you want.’ I said, ‘If you want to put something in you can put lease contract 
E. F. Hillman, $300,’ and Mr. Dubinske took it to a stenographer and had her type 
‘Lease contract E. F. Hillman $300. ” 

[1-4] While the acts of the parties to the lien transaction were sufficient unex- 
plained to support the conclusion that they intended to create a lien enforceable 
in equity (Hall v. Cayot, 141 Cal. 13, 18, 74 P. 299), the circumstances were equi- 
vocal, and as between appellant and the parties thereto parol evidence was admis- 
sible to explain the transaction and show that such was not their intention (Code 
Civ. Proc. § 1856; Smith v. Moynihan, 44 Cal. 53; Dunn v. Price, 112 Cal. 46, 44 
P. 354; Shattuck, etc., Warehouse Co. v. Gillelen, 154 Cal. 778, 99 P. 348; Luckie 
v. Diamond Coal Co., 41 Cal. App. 468, 183 P. 178; Lowell Mfg. Co. Safeguard 
Fire Ins. Co., 88 N. Y. 591). The law does not make a contract when the parties 
intended none (Central Bitulithic Paving Co. v. Highland Park, 164 Mich. 223, 
129 N. W. 46, Ann. Cas. 1912B, 719; Thruston v.°Thornton, 1 Cush. '[Mass.] 89), 
nor was the repondent estopped by the, statement in the proof of loss from show- 
ing the legal effect of the transaction referred to therein (McMaster v. Ins. Co., 
55 N. Y. 222, 14 Am. Rep. 239). The question was thus one of fact (Kinneberg 
v. Firemen’s Ins. Co., 65 Cal. App. 107, 223 P. 81), and we cannot say that the 
inference drawn by the trial court from the circumstances shown and the testimony 
of the parties, which it believed, that it was not the intention to create a lien or 
ether incumbrance is not reasonably supported. 

The application for the insurance was made by a broker, who, so far as 
shown, was not a representative of the insurer, and while it was testified by 
respondent that, not being certain as to the model of the car, he referred the 
broker for information to a policy previously written thereon, which contained 
the same description as that in the policy issued by appellant, as was held in Solo- 
mon v. Federal Insurance Co., 176 Cal. 133, 167 P. 859, the broker was the agent 
for respondent, who was responsible for any misrepresentation in the application. 
In the instant case the policy contained a warranty clause the material portions 
of which are as follows: 

“The following are statements of facts known to and warranted by the assured 
to be true and this policy is issued by the company relying upon the truth there- 
of: *-* * 

“3. The following is the description of the automobile: Model year: 1921. 
Trade-name: Haynes. Type of body (if truck factory number state tonnage) : 
Suburban. M 38313.” 

It was further provided that: 


“This entire policy shall be void if the assured had concealed or misrepresented 
any material fact concerning this insurance or the subject thereof. * * *” 


[5] Respondent contends that the statement as to the model of the car, if 
untrue, was not a misrepresentation of a material fact, and further that, it being 
incumbent on appellant to prove its falsity, this burden was not sustained, and 
the finding of the trial court, which was adverse to appellant’s contention, connot 
be disturbed. It is the general rule that an affirmative warranty is in the nature 
of a condition precedent to the validity of the policy, and, if broken in its incep- 
tion, the policy never attaches to the risk which it purports to cover (Civ. Code, 
§ 2612; Roberts v. AStna Insurance Co., 58 Cal. 83; McKenzie v. Scottish Union, 
etc., Ins. Co., 112 Cal. 548, 555, 44 P. 922; Wolverine Brass Works v. Pacific Coast 
Casualty Co., 26 Cal. App. 183, 146 P. 184) and this without regard to the materi- 
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ality of the facts warranted (McEwen v. New York Life Insurance Co., 42 Cal. 
App. 133, 183 P. 373). The extent to which the general rule is modified by the 
provisions of section 2611 of the Civil Code we need not consider, as it is conceded 
by appellant that the clause of the policy last quoted above refers to the facts 
affirmatively warranted. 

[6] The evidence shows without contradiction that a higher premium rate 
was charged for insurance on 1920 models than on those of the year 1921, and in 
view of the rule that a misrepresentation is material which would affect the rate 
of premium or influence the insurer in accepting or rejecting the risk (Civ. Code, 
§§ 2565, 2581; 25 Cor. Jur., Fire Insurance, § 190, p. 155, and cases there cited; 
Richards on Insurance Law, § 99), the model of the car was a fact material to 
the risk, and the warranty, if untrue, would avoid the policy. 

Appellant, in support of its defense that the car was a 1920 model, introduced 
in evidence two registration certificates, signed by respondent and filed with the 
motor vehicle department, in which the car was so described, and it was testified 
by a witness called by appellant that the original writing signed by respondent 
to evidence the loan from Turner was shown by the latter to the witness and 
contained a like description. A copy of this writing which was introduced in 
evidence by respondent, tended, however, to contradict the testimony of this wit- 
ness, as the model of the car was not stated therein. With the exception of the 
testimony of respondent that he never was sure as to the model of, the automobile 
which was purchased by him as a secondhand car, the foregoing comprises the 
evidence on this issue. 

[7, 8] The credibility of the witness and the weight to be given his testimony 
were questions for the trial court (Code Civ. Proc. § 1847); and while the state- 
ments contained in the certificates of registration were relevant and admissible as 
evidence of the fact in issue, they were not conclusive and their weight as evi- 
dence was also a matter for its determination (Smith vy. Whittier, 95 Cal. 279, 
20 P. 529; Bush v. Barnett, 96 Cal. 202, 31 P. 2). As the rule is stated by: Cham- 
berlayne, The Modern Law of Evidence, § 1390: 

“The substantive or procedural law prescribes no predetermined weight for 
extrajudicial admissions, whether oral or in writing. It leaves the question of 
weight and construction of an admission, verbal or written, to the jury, entirely 
unaffected by specific rules as te weight.” 

[9] The issue was presented as an affirmative defense, which appellant had 
the burden of proving (Code Civ. Proc. § 1981) by a preponderance of evidence. 

[10] No direct evidence as to the model of the car was adduced, and it was 
for the trial court to determine both the weight of the testimony and the infer- 
ences to be drawn from the conflicting statements of the respondent, and we cannot 
fairly hold, in view of the evidence, that the trial court was not justified in con- 
cluding that the proof was insufficient to support the allegations of the special 
defense. 

The judgment is affirmed. 

We concur: Tyler, P. J.; Knight, J. 


KRUGER v. Te te ae eee INDEMNITY EXCHANGE. 
. F. 11518.) * 
Supreme Court of California. July 27, 1927. 
Rehearing Denied Aug. 25, 1927. 
258 Pacific Reporter 6021. 

2. INSURANCE—INSURER UNDER AUTOMOBILE INDEMNITY POLI- 
CY, GUARANTEEING PAYMENT OF JUDGMENT AGAINST IN- 
SURED, HELD BOUND BY JUDGMENT OBTAINED WITHOUT ITS 
KNOWLEDGE, IN ABSENCE OF FRAUD. 


In action on policy of automobile indemnity insurance to recover frum insurer 
amount of judgment against insured obtained without insurer’s knowledge, defend- 
ant, in absence of claim of fraud or collusion, is bound by such judgment, where 
policy guaranteed payment of judgment against insured. ; 

(For other cases, see Insurance, Dec. Dig. § 61614.) 
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3. INSURANCE—INSURER IN AUTOMOBILE INDEMNITY POLICY 
MUST PAY JUDGMENT AGAINST INSURED, NOTWITHSTANDING 
LATTER’S FAILURE TO COMPLY WITH POLICY BY FORWARDING 
PAPERS SERVED. 

In action under policy of automobile indemnity insurance by one who had 
obtained judgment against insured, failure of insured to comply with policy by 
forwarding to insurer papers served on him cannot affect insurer’s liability to 
plaintiff to pay judgment, which liability was expressly and unconditionally assumed 
by terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 61614.) 

In Bank. 

Appeal from Superior Court, City and County of San Francisco; Thomas F. 
Graham, Judge. 

Action by Marie Kruger against the California Highway Indemnity Exchange. 
Judgment for plaintiff, and defendant appeals. Affirmed. , 

Barry J. Colding and Theodore Hale, both of San Francisco, and B. P. Gibbs, 
of Los Angeles, for appellant. 

E. J. Tremont and J. Clark Benson, both of San Francisco, for respondent. 

Curtis, J. Action brought to recover upon a policy of insurance. The policy 
was issued by the appellant, the California Highway Indemnity Exchange, as 
insurer, to one John E. Delaney, the insured, referred to therein as the “subscriber.” 
It appears from the complaint that by an ordinance of the city and county of 
San Francisco, known as the “jitney bus ordinance,” it was provided that it should 
be unlawful for any person to drive a “jitney bus” in said municipality without 
first procuring from the board of police commissioners a permit to operate the 
same, and, as a prerequisite to obtaining such permit, it was necessary for the 
applicant therefor to file a bond or policy of insurance with said board, insuring 
the owner of said “jitney bus” against any loss by reason of damage that might 
result to any person from the operation of said automobile, said policy to be 
limited to $5,000 as damages for injury or death of one person injured or killed, 
“and said policy shall guarantee payment of any final judgment rendered against 
the said owner or lessee of said jitney bus (within the above-mentioned limits), 
irrespective of the financial responsibility or any act or omission of said jitney bus 
owner or lessee’; that in pursuance of said ordinance, and for the purpose of 
obtaining from said police board a permit to operate a “jitnéy bus” in said city 
and county, said John E. Delaney procured the said policy of insurance from appel- 
lant and. filed the same with the said board of police commissioners; that there- 
after, while said policy of insurance was in full force and effect, said Delaney 
negligently drove said automobile against said plaintiff, the respondent herein, 
causing injuries to her person; that thereafter said plaintiff brought suit against 
Delaney to reccver damages for the injuries sustained and in said action recovered 
judgment against said Delaney in the sum of $7,750, together with interest and $15 
costs; that execution was issued on said judgment and returned unsatisfied, and 
that nothing has been paid thereon, and the same is in full force and effect and 
wholly unsatisfied; that demand has been made upon defendant to pay said judg- 
ment, and defendant has refused to pay the same. The prayer of the complaint 
is for judgment against defendant in the sum of $5,015. A copy of said policy 
of insurance was annexed to the complaint and by proper reference made a part 
thereof. It purports upon its face to be issued in compliance with the provisions 
of said “jitney bus” ordinance ‘The provisions of the policy inserted therein for 
the purpose of having the same comply with said ordinance are in part as follows: 

“It is hereby understood: and agreed that, in the event a final judgment cov- 
ering any loss or claim under this policy is rendered against the subscriber, the 
exchange guarantees the payment of said judgment direct to the plaintiff securing 
such judgment irrespective of any financial responsibility on the part of the sub- 
scriber: Provided that any action by the said plaintiff to recover under this clause 
is commenced within 12 months next after such final judgment shall have been 
rendered, or where such limitation of time is prohibited by the laws of the state 
wherein this policy is issued, then and in that event .no suit or action shall be 
sustainable unless commenced within the shortest. limitation permitted under the 
laws of such state. The exchange does not prejudice by this condition any defense 
against such loss or claim that it may be entitled to make under this policy in 
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so far as it relates to any action brought against the exchange by the subscriber. 
In all other respects the terms, limits, and conditions of this policy remain un- 
changed.” 

[1] The answer of the defendant denied that Delaney negligently or other- 
wise, or at all, drove his automobile against plaintiff as a result of which plain- 
tiff sustained any injury. It also denied, for want of information or belief, that 
any execution had been issued on said judgment; but, as the issuing of an execu- 
tion and return thereof was a matter of record, this denial may be disregarded. 
As a second and separate defense to said action said defendant set forth in its 
answer that it did not know of the existence of the action of Marie Kruger against 
John E. Delaney, being the action in which said judgment was rendered, until more 
than six months after the rendition thereof, when demand was made upon it for 
the payment of the sum of $5,015 with interest thereon from July 27, 1923, the 
date of said judgment. It was further set forth by defendant in its second defense 
that the policy of insurance issued to Delaney provided that, if suit were brought 
against Delaney to enforce any claim for damages on account of any accident cov- 
ered by said policy, Delaney would immediately forward to the office of defend- 
ant “every summons, notice, or other process” served upon him, and the defendant 
would defend such suit in the name and on behalf of Delaney or settle the same. 

An inspection of the copy of the policy annexed to the complaint discloses that 
such a provision was contained in and was made a part of said policy. The defend- 
ant further set forth in said second defense that Delaney failed to comply with 
this provision of the policy, and furthermore, that neither Delaney nor the plain- 
tiff herein nor any one notified the defendant or any of its officers or representa- 
tives of the institution or pendency of said action or of the default of defendant. 
It ‘is then set forth that Delaney had a good and sufficient defense to plaintiff's 
cause of action in that he did not negligently drive said auto bus, as alleged in 
said complaint, against plaintiff, but that the injuries sustained by the plaintiff, 
if any were sustained, were proximately caused by the negligence of said plain- 
tiff; that plaintiff refrained for more than six months after the rendition of said 
judgment from notifying the defendant, appellant herein, of the rendition of the 
same; that immediately on learning of the rendition of said judgment appellant 
applied, under section 473 of the Code of Civil Procedure, to have the default of 
Delaney for failure to answer said complaint set aside; that said motion was denied 
for the reason that it was not made within the period of six months after the ren- 
dition of said judgment, and that plaintiff well knew prior to the time she filed her 
said action against Delaney that the appellant herein was the legal representative 
of Delaney, and notwithstanding said knowledge she refrained from notifying de- 
fendant of the pendency of her action against Delaney for more than six months 
after the rendition of said judgment. 

The answer also contained a third defense, in which, by proper reference there- 
to, it made the allegations of the second defense a part of the third defense, and 
further alleged that “it had a complete and meritorious defense against the said 
John E. Delaney. * * * for any loss that he may have sustained under said policy, 
by reason of his failure to notify this defendant of the pendency of said action 
No. 136106” (the action in which said judgment was rendered). It was then al- 
leged : 

“That in so far as said ‘jitney ordinance’ requires payment direct to the plain- 
tiff procuring a final judgment against the subscriber (Delaney), irrespective of 
any financial responsibility on the part of the subscriber, or any act or omission 
on his part, said ‘jitney ordinance’ is unconstitutional and in violation of article 
14 (section 1) of the Amendments to the Constitution of the United States, and 
section 13 of article 1 of the Constitution of the state of California, in that said 
ordinance attempts to take property without due process of law and denies to this 
defendant the equal protection of the laws.” 

Upon the filing of said answer the plaintiff filed a general and special demurrer 
thereto, and a motion to strike out certain parts of the second and third defense 
and a motion for jydgment upon the pleadings. The general demurrer went to the 
answer as a whole. The special demurrer was directed to the second and third 
defense only and set forth a number of particulars in which it was claimed that 
each of said defenses was ambiguous, uncertain and unintelligible. These matters 
all came on for hearing before the court at the same time, and, as recited in the 
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judgment, “having been duly argued and submitted by counsel. for said parties, 
and this court having fully considered all of said matters,” judgment was ordered 
for plaintiff as prayed for in her complaint. From this judgment.the defendant 
has appealed. 

[2] We will first consider the motion for judgment on the pleadings. If the 
action of the court in granting this motion is sustained, then whatever rulings it 
may have made regarding the demurrers and the motion to strike out portions of 
the answer are of no consequence. We will consider the combined defenses made 
by appellant in the first and second defenses of its answer. As we view this de- 
fense, it appears to us that the sole question presented thereby is whether the judg- 
ment procured by respondent herein in the action of Kruger v. Delaney is conclu- 
sive upon appellant in the present action, or has appellant, under all the facts and 
circumstances shown by the pleadings, the right to again litigate the question as 
to the negligence of Delaney and whether such negligence was the proximate cause 
of respondent’s injuries. Respondent claims that, under the provisions of the policy 
quoted above, appellant guaranteed the payment to her of any judgment which 
she might secure against Delaney. Respondent relies in support of this contention 
—e the following language of the policy contained in the above quotation there- 

rom: 

“It is understood and agreed that in the wet a final judgment covering any 
loss or claim under this policy is rendered against the subscriber (Delaney), the 
exchange (appellant) guarantees the payment of said judgment direct to the plain- 
tiff securing such judgment, irrespective of any financial responsibility on the part 
of the subscriber.” 

It would be difficult to frame language more simple or direct than this lan- 
guage. It can have but one meaning, and that is that appellant guaranteed the 
payment to the party securing the same of any judgment rendered against Delaney 
and covering any loss or claim under said policy. The undertaking is to pay the 
judgment to the party injured and not the damages sustained nor the loss incurred 
as a result of the injury. It is true plaintiff could have joined appellant as a 
defendant with Delaney in her action against the latter (Milliron v. Dittman, 180 
Cal. 443, 181 P. 779), but independent of the policy she had a right of action 
against Delaney alone for any injury she may have sustained by the latter’s negli- 
gence, and under the terms of the policy the appellant guaranteed the payment of 
any judgment she might so secure against Delaney. 


Appellant’s liability was to pay the judgment, and in a contract of that char- 
acter the promisor is bound by the judgment whether he have notice of the action 
or not, even though he is not a party thereto. “The general rule appears to be 
that judgments are conclusive and binding on parties and their privies, but as to 
all others they are neither prima facie nor conclusively binding, for the reason 
that it would be unjust to bind a person by any proceeding in which he had no 
opportunity to make a defense, of offering evidence, of cross-examining witnesses, 
or of appealing if he were dissatisfied with the judgment. Indemnity contracts 
against loss or liability are sometimes said to constitute an exception to this rule, 
while again it is said that they do not in fact constitute an exception at all, but 
are based upon a fair and reasonable interpretation of the contract. It seems to 
be generally conceded, however, that wherever a surety has contracted with ref- 
erence to one of the parties in some suit or proceeding in the courts, he is con- 
cluded by the judgment. * * * Furthermore, if a surety has undertaken to perform 
a judgment, or to pay any balance which shall be found to be due by the principal 
to the obligee, he is bound by the judgment rendered. In all such cases the judg- 
ment is binding upon the surety unless he can show that it was obtained by fraud 
or collusion.” 13 Cal. Jur. pp. 996, 997; Easton v. Boston Investment Co., 51 Cal. 
App. 246, 251, 196 P. 796; Irwin v. Backus, 25 Cal. 214; Pico v. Webster, 14 Cal. 
203, 205. In the last of these cases it is said: 

“There can be no doubt, that where a surety undertakes for the principal, that 
the principal shall do a specific act, to be ascertained in a given way, as that 
he will pay a judgment, that the judgment is conclusive against the surety; for the 
obligation is express that the principal will do this thing, and the judgment is 
conclusive of the fact and extent of the obligation. As the surety in such cases 
stipulates without regard to notice to him of the proceedings to obtain the judg- 
ment, his liability is, of course, independent of any such fact.” 
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In 14 Ruling Case Law, p. 63, the rule is stated as follows: 

“It should'also be noted that if a person enters into a contract of indemnity 
whereby he expressly agrees to become responsible for the result of a litigation, 
or if, by operation of law, such a responsibility is cast upon him without any agree- 
ment, he will, in the absence of fraud or collusion, be conclusively bound by the 
judgment rendered, whether he had -notice of the action in which it was entered 
or not.” 

A clear and comprehensive statement of the rule is to be found in the case 
of Conner v. Reeves, 103 N. Y. 530, 9 N. E. 440, where the court said: 

“The covenantor in an action on a covenant of general indemnity against judg- 
ments, is concluded by the judgment recovered against the covenantee, from ques- 
tioning the existence or extent of the covenantee’s liability in the action in which 
it was rendered. The recovery of a judgment is the event against which he cove- 
nanted, and it would contravene the manifest intention and purpose of the indem- 
nity, to make the right of the covenantee to maintain an action on the covenant, 
to depend upon the result of the retrial of an issue which as against the covenan- 
tee had been conclusively determined in the former action, ‘always, however, saving 
the right, as the law must in every case where the suit is between third persons, 
to contest the proceeding on the ground of fraudulent collusion, for the purpose 
of charging the surety.’ ” 

We also find in the case of Pioneer Sav. & Loan Co. v. Bartsch, 51 Minn. 474, 
53 N. W. 764, 38 Am. St. Rep. 511, a case cited by appellant, the same principle 
stated, as follows: 

“Hence, if a surety stipulates for any particular method by which the liability 
of his principal or of himself shall be fixed, he is bound by it. If he has under- 
taken, either expressly or by implication from the position which he has assumed 
with reference to pending litigation, to be responsible for the result of a suit 
between others, to which he is not a party, and to which he has not been made 
privy by notice and an opportunity to defend, then, in the absence of fraud and 
collusion, the judgment against the principal alone would be conclusive evidence 
against him of every fact which. it was necessary to find to recover such a judg- 
ment This would be because he had so contracted.” 

We find nothing in any of the authorities cited by appellant which in any way 
conflicts. with the rule enunciated above and we must therefore ronclude that as 
appellant makes no claim that the judgment rendered in respondent’s favor against 
Delaney was procured by either fraud or collusion it is binding and conclusive 
upon appellant, notwithstanding it was not a party to said action and had no notice 
of the pendency thereof until after the rendition of said judgment. It is liable 
for the payment of said judgment by reason of its ‘expressed undertaking guarantee- 
ing the payment of the same. 

[3] Appellant seeks to avoid the force of the foregoing rule by a reference 
to the terms of the policy wherein it is provided that the insured or subscriber 
(Delaney) agreed to immediately forward to appellant every summons, notice or 
other process as soon as the same were served upon him and that Delaney failed 
tc perform this provision of the policy. This failure on the part of Delaney to 
forward to appellant the papers served upon him would undoubtedly be a good 
defense to an action brought upon the judgment by Delaney against appellant, but 
it is without effect in the present action brought by respondent. Appellant’s under- 
taking to pay the judgment to plaintiff is absolute and is not conditioned upon De- 
laney’s agreement to forward to appellant said papers or any papers which may be 
served upon him. ‘The latter’s failure to perform his part of the agreement cannot 
in any way affect appellant’s liability to third persons expressly and unconditionally 
assumed by the terms of the policy. In our opinion, therefore, the allegations of 
the first and second defense of appellant’s answer were insufficient to constitute 
any defense to the cause of action set forth in the complaint herein. 

[4] The third defense of the answer, as we have already seen, seeks to raise 
the constitutionality of the so-called “jitney bus ordinance” of the city and county 
of San. Francisco. In the case of In re Cardinal, 170 Cal. 519, 524, 150 P. 348, 
350 (L. R. A.) 1915F, 850) the validity of this ordinance was sustained by this 
court, and at that time the court said: 

“We see no reason to doubt the power of the state, or any county or munici- 
pality, in the exercise of its police power or regulation, to require security in the 
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shape of a bond or insurance policy from its licensees in all cases where the giving 


of such security may fairly be held to be a reasonable requirement for the pro- 
tection of the public.” 








The particular objection which appellant now makes to such ordinance was 
not directly involved nor considered by the court in the case of In re Cardinal, 
supra. Appellant’s claim that under its right to contract, as protected by consti- 
tutional enactments, it had the right to enter into a contract to indemnify licensees 
under said ordinance against loss through accident or otherwise in the operation 
of their “jitney busses” and to provide in such contracts that it shall have notice 
and an opportunity to defend as a condition precedent to its liability, and that if 
the ordinance deprives it of this right, it is unconstitutional in that respect. 

Appellant’s argument, we think, is predicated upon a false premise. Its right 
to enter into contracts given under the state and national constitutions does not 
extend to every kind and character of contract. It would have no right to con- 
tract to operate a railroad or conduct a banking business, as it is prohibited by 
statute from entering into such contracts. Even an individual whose right to enter 
into a contract is protected by the Constitution, at least to the same extent as that 
of appellant, cannot become a party to every kind and character of contracts. In 
fact, an individual is prohibited by this identical ordinance of the city and county 
of San Francisco from entering into a contract as a surety on a bond required 
thereunder and this provision of the ordinance has been sustained by this court. 
“It is suggested that the requirement that the bond be given by a responsible surety 
company or association authorized. to do business under the laws of the state of 
California, to the exclusion of personal sureties, renders the provision invalid. 
We know of no constitutional right that one has to give any particular kind of 
security. A legislative body having the right to require the giving of security 
necessarily has the right to prescribe the kind that shall be given, with the limita- 
tion always, of course, that its provisions in this regard shall not be unreason- 
able. * * *” Jn re Cardinal, supra, p. 526. (150 P. 351). If, then, individuals can 
be excluded from entering into contracts of surety by the terms of said ordinance 
and by such exclusion there is no invasion of their constitutional rights to enter 
into contracts, it can hardly be successfully contended that the appellant, a creature 
of the law, has any constitutional right to enter into the contracts of indemnity, 
provided for by the ordinance, without limitation or restriction. 

[5] The municipality undoubtedly has the right within reasonable limits to 
prescribe the nature of the security to be given by those operating vehicles for hire 
upon its public streets. There is nothing unreasonable in the provisions of the 
ordinance requiring the operator of such a vehicle to protect the public by the 
bond or policy of insurance required therein and in the manner as required. ‘There 
was nothing obligatory upon the appellant requiring it to issue such a policy as 
it did. The policy was issued freely and voluntarily and without coercion on the 
part of any one. It can with perfect safety be assumed that appellant was familiar 
with the terms of said ordinance and expressly contracted in reference thereto and 
agreed to be bound by those provisions of the policy inserted therein in compli- 
ance with the requirements of the ordinance. It is not unreasonable to assume 
that the premium charged upon such a policy was fixed in reference to the extent 
of the liability incurred by appellant in issuing the same. To now hold that the 
ordinance is void and appellant released from its obligations under the policy of 
insurance would be to grant it immunity from its voluntary contracts entered into 
for an adequate and valuable consideration under the guise of protecting its con- 
stitutional rights. As already seen, the ordinance in no way invaded appellant’s 
constitutional rights. On the other hand, the liability which respondent now seeks 
to enforce against appellant is one it voluntarily assumed. The allegations of ap- 


pellant’s third defense presents no legal defense to the enforcement of said lia- 
bility. 
















































































































































































From the foregoing it is apparent, that the answer of appellant failed to state 
facts sufficient to constitute a defense to said action. The judgment upon the 
pleadings, therefore, must be sustained. As already stated, it will not be necessary 
for us to consider the action of the trial court, either upon the demurrers or upon 
the motion to strike out portions of the answer, for whatever action the court 
may have taken in these matters could not affect the validity of the order grant- 
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ing the motion for judgment upon the pleadings nor the judgment rendered thereon. 
The judgment is affirmed. 


We concur: Waste, C. J.; Preston, J.; Langdon, J.; Seawell, J.; Shenk, J. 


MARTONI v. MASSACHUSETTS FIRE & MARINE INS. CO. 
Supreme Court of Errors of Connecticut. July 25, 1927. 
138 Atlantic Reporter 462. 
1, INSURANCE—BURDEN WAS ON INSURER TO SET UP INSURED’S 

NONCOMPLIANCE WITH CONDITIONS OF POLICY SUED ON. 

In action on automobile theft policy, no obligation rested on plaintiff to prove 
compliance with conditions of policy, but burden was on defendant to set up speci- 
ally such as it contested. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


4. INSURANCE—INSURER MUST RETURN AUTOMOBILE TO INSURED 
WITHIN REASONABLE TIME, WHERE THEFT POLICY SPECI- 
FIES NO TIME. 

Where automobile theft policy specified no time for return of car by insurer, 
law implies that agreement was for return within reasonable time after theft. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


5. INSURANCE—CHARGE THAT INSURER MUST HAVE FAILED TO 
RETURN OR OFFERED TO RETURN AUTOMOBILE IN SUBSTANTI- 
ALLY SAME CONDITION AS BEFORE THEFT, FOR INSURED TO 
RECOVER ON THEFT POLICY, HELD PROPER. 

Charge, in action on automobile theft policy, that defendant must have failed 
to return or offered to return car in substantially same condition as before theft, 
for plaintiff to recover, held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 


6. INSURANCE—CHARGE THAT PROOF OF LOSS WITHIN 60 DAYS IS 
REQUIRED TO RECOVER ON AUTOMOBILE THEFT POLICY HELD 
CORRECT. 

In action on automobile theft policy, charge that proof of loss within 60 days 
is requirement for plaintiff’s recovery, held correct. 
(For other cases, see Insurance, Dec. Dig. § 539[1].) 


7. INSURANCE—CHARGE THAT MEASURE OF DAMAGES, IN ACTION 
ON AUTOMOBILE THEFT POLICY, WAS FULL VALUE OF CAR, 
ace INTEREST OF INSURED’S LESSOR, HELD UNEXCEPTION- 
In action on automobile theft policy, obligating insurer to pay insured’s loss 

up to $1,200, charge that measure of damages was not full value of car when stolen, 

but such value less interest of insured’s lessor, amounting to $300, held unexcep- 
tionable. 
(For other cases, see Insurance, Dec. Dig. § 503.) 


8. INSURANCE—INSTRUCTION THAT RETAKING OF AUTOMOBILE 
BY INSURED’S LESSOR WAS IMMATERIAL HELD PROPER IN 
ACTION ON THEFT POLICY. 

In action on automobile theft policy, court properly instructed jury that fact 
that plaintiff’s lessor retook car had no bearing on case. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

Maltbie, J., dissenting. 

Appeal from Court of Common Pleas, Fairfield County; Clarence R. Hall, 
Special Judge. 

Action by James Martoni against the Massachusetts Fire & Marine Insurance 
Company on a policy of insurance against theft of plaintiff’s automobile. Tried 
to the jury. Verdict and judgment for plaintiff. From the denial of its motion 
to set aside the verdict and for errors in the charge and failing to charge, defend- 
ant appeals. No error. 

Argued before Wheeler, C. J., and Maltbie, Haines, Hinman, and Avery, JJ. 

Louis Feinmark and Nathan Reback, both of New Haven, for appellant. 

Henry Greenstein and Harry Schwartz, both of Bridgeport, for appellee. 
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WHEELER, C. J. The complaint sets up that the defendant for a consideration 
executed to the plaintiff, the owner of an automobile, a policy of insurance upon 
its agreeing to pay him the value of the automobile up to $1,200 in the event of 
its loss by theft at any time between June 4, 1923, and June 4, 1924, and that on or 
about December 6, 1923, the automobile was stolen, and that at that time he furn- 
ished proofs of loss and performed all the conditions of the policy, and that defend- 
ant has not paid the loss. 

[1] The answer admits the making of the policy of insurance for the specified 
consideration and admits that it was stolen. It denies plaintiff’s ownership and 
alleges that plaintiff was the lessee from the Long Company and that the policy 
covered not only the interests in the automobile of olaintiff, but of the Long Com- 
pany. It further denies the giving of the proofs of loss and performance of the 
conditions of the policy. The defendant might have required plaintiff to set up 
the policy, but it chose to join issue without doing so. No obligation rested upon 
plaintiff at the trial to prove compliance with these various conditions. The bur- 
den was upon the defendant to set up specially such as it contested. Benanti v. 
Delaware Ins. Co., 86 Conn. 15, 18, 84 A. 109, Ann. Cas. 1913D, 826; Vincent v. 
Mutual Reserve Life Ass’n, 77 Conn. 281, 58 A. 963; Hennessy v. Metropolitan 
Life Ins. Co., 74 Conn. 699, 52 A. 490. We say in Benanti v. Delaware Ins. Co., 
supra: 

“The plaintiff sustains his burden as to the conditions not specifically put in 
issue by the defense by proof of his interest, the issuance of the policy to him, the 
loss, and his compliance with the proofs of loss; as to those put in issue by the 
defense he sustains the burden by proof as in any case. The trial court, in effect, 
so instructed the jury. In so doing it followed our practice and our settled 

[2] This defendant did in a “first special defense,” viz.: The defendant, after 
receiving notice that the car had been stolen, made due search for the same and 
recovered the car in Philadelphia and notified plaintiff of this fact, but he refused 
to go to Philadelphia to retake the car. Thereafter defendant repaired the car 
in as good condition as it was prior to the theft and notified plaintiff that the car 
was in the city of New York at his disposal, but plaintiff refused to go to New 
York and take the car. Defendant brought the car to New Haven and then to 
Bridgeport and notified plaintiff that they were ready to turn the car over to him 
but he refused to retake it. Defendant also informed plaintiff at this time that, 
if there were any adjustments to be made so that the car would be in as good 
condition as it was prior to its theft, they would make them if plaintiff took the 
car, but he refused so to do. During the period of time defendant held the car, 
the Long Company, lessors under the lease of the car to plaintiff, notified defend- 
ant that plaintiff had failed to meet the requirements of the Tease, and that under 
it the car belonged to them, and they subsequently took the car into their posses- 
sion. The reply of plaintiff admitted that, after the car was in New Haven and 
Bridgeport, he refused to retake the car, andj alleged that at this time the car was 
in need of extensive repairs and additions and that the same was in no respect 
in as good condition as the car was prior to the time of the theft. The rest of 
the special defense plaintiff either denied or alleged that he left defendant to its 
proof except that he alleges that the Long Company released plaintiff from any 
obligation to continue to make payments. 

The condition of these pleadings is a practical admission by plaintiff that under 
this policy of insurance defendant had the right to recover, and return this car 
to plaintiff in as good condition as it was prior to its theft. The defendant did 
recover the car and did offer to return it at these several places, but plaintiff refused 
to accept it upon the ground that it was not in as good condition as it was prior 
to the theft. The issues upon which the case was tried were whether the car was 
in as good condition as prior to the theft, whether defendant on its offer to return 
the car offered to pay plaintiff any sums necessary to put the car in the same con- 
dition it was in at the time it was stolen, and whether plaintiff; had made adequate 
proof of proofs of loss and of damage. 

[3, 4] The court charged that plaintiff under the pleadings must ‘establish by a 
fair preponderance of the evidence: 


“First, the contract; second, loss of the car; third, the failure of the defend- 
ant to return the car within a reasonable time; fourth, failure to return the car 
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in substantially the same condition; fifth, proof of loss in writing within 60 days, 
and, sixth, damages,” 

The appeal raises questions as to the third, fourth, fifth, and sixth of these 
elements. The contract of insurance admittedly permitted the insurer to return 
the car, and no time having been specified for such return of the car so far as the 
court knew, it was the duty of the court to instruct the jury as to the apparently 
omitted element of time. Under such circumstances, the law would imply that 
the agreement was for a return within a reasonable time. Soper v. Tyler, 73 
Conn. 660, 661, 49 A. 18; Wendle v. Palmer, 77 Conn. 12, 58 A. 12. Otherwise the 
insurer might return the car years after the theft. We must assume that an insured 
would not knowingly make such a contract; nor can we assume that the insurer 
would present to an insured so unreasonable a contract of insurance. The agrée- 
ment of defendant was to pay plaintiff the value of the loss of the automobile by 
theft up to the sum of $1,200. Defendant’s special defense set up, in effect, that 
it offered to return the car to plaintiff in as good condition as it was prior to the 
time of the theft. Defendant offered evidence to prove that the car was in sub- 
stantially as good condition as when it was stolen, while plaintiff offered evidence 
directly contrary. 

{5, 6] The court was right in charging that: 

“The defendant must have failed to return the car, or offered to have returned 
the car in substantially the same condition in which it was at the time it was 
stolen.” 

The charge in this particular was the only charge that could have been given 
in view of the manner in which the case had been submitted to the jury by the 
parties. The court was manifestly correct in the charge that: 

“Proof of loss within 60 days is also a requirement for the plaintiff’s recov- 
ery. We have nothing before us to show that any particular form of proof of 
loss was required under this policy as I recall the evidence.” 

Following this the court fairly reviewed the evidence upon this point and 
properly submitted the issue to them. 

[7, 8] Defendant complains of the charge upon the subject of the damages. 
The court charged that the measure of damages, if the jury found the plaintiff 
had fulfilled all of the requirements which the court had before instructed were 
essential to plaintiff’s recovery, was the fair value of the interest of the plaintiff 
in the car at the time it was stolen; that it was not the full value of the car at 
that time, but such value less the interest of the Long Company in the car, which 
on the evidence was $300. This charge was unexceptionable in view of the fact 
that the contract of insurance was to pay the loss to the plaintiff up to $1,200, not 
to pay $1,200 in case the car was lost. The court was also right in instructing the 
jury that the fact that the Long Company had retaken the car had no bearing upon 
the case to be decided by the jury. 

There is no error. 


Hinman and Avery, JJ., concur. 


Matrsir, J. (dissenting). One of the contentions of the defendant in this 
case, raised as an issue by the pleadings and supported by proof, was that it had 
made a tender of the stolen automobile to the plaintiff, and, in connection there- 
with, had offered to make him good as to any loss of value due to injury to it. 
This issue the trial court entirely ignored in its charge, stating the duty of the 
defendant to be to return the automobile in substantially as good a condition as 
it was when it was stolen. I do not now contend that the claim of the defendant 
was sound, but I refer to it to emphasize the fundamental error in the trial of 
this case. What the rights of the parties were with reference to the return of 
the automobile could only be determined upon the basis of the terms of the policy 
of insurance. Yet counsel tried the case and the trial court submitted it to the 
jury without the policy being put in evidence. Ordinarily we do not and should 
not regard matters of possible error not made the basis of a claim in the trial 
court. But it is just as unreasonable to attempt to adjudicate the rights of par- 
ties in the absence of the instrument which alone can fix them, as the Supreme 
Court of the United States says that it is, as to attempt to determine a controversy 
in disregard of a controlling statute overlooked upon the trial. Fourth National 
Bank v. Krancklyn, 120 U. S. 747, 751, 7 S. Ct. 757, 30 L. Ed. 825. See Cun- 
ningham y. Cunningham, 72 Conn. 157, 160,.44 A. 41. The proper course would 
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have been to order a retrial that the case might be so presented as to enable the 
rights of the parties to be determined with certainty. ° 
LEE v. HAMILTON FIRE INS. CO. et al. 
Supreme Court, Trial Term, New York County. July 7, 1927. 
223 New York Supplement 441. 
1. INSURANCE—VALUATION IN “VALUED POLICY” OF FIRE INSUR- 

ANCE IS CONCLUSIVE ON PARTIES, IN ABSENCE OF FRAUD. 

A “valued policy” of fire insurance is one in which a definite valuation is by 
agreement of both parties put on the subject-matter of the insurance and written 
in the face of the policy and such value, in the absence of fraud or mistake, is 
conclusive on the parties. 

(For other cases, see Insurance, Dec. Dig. § 500.) 


2. INSURANCE—FIRE POLICY, RECITING THAT AUTOMOBILE IN- 
ht WAS VALUED AT SUM INSURED, HELD “VALUED 
POLICY.” 

Fire insurance policy on motor truck for specified sum, providing that the 
automobile insured is valued at sum insured, held a “valued policy.” 
(For other cases, see Insurance, Dec. Dig. § 500.) 


3. INSURANCE—AWARD FOR PARTIAL FIRE LOSS BY APPRAISERS 
vane ala UNDER VALUED POLICY IS CONCLUSIVE ON IN- 
URED. 
If loss by fire is partial, award of appraisers selected as provided for in valued 
fire insurance policy on motor truck would be binding on insured. 
(For other cases, see Insurance, Dec. Dig. § 574[5].) 


4. INSURANCE—AWARD OF APPRAISERS AS FOR PARTIAL LOSS OF 
MOTOR TRUCK HELD NOT TO PRECLUDE INSURED FROM SEEK- 
a Ae RECOVER AS FOR TOTAL LOSS UNDER VALUED FIRE 

LICyY. 

Where loss of motor truck destroyed by fire was total, agreement to arbitrate 
insured’s claim under valued fire insurance policy, and award of appraisers there- 
under as for partial loss, did not preclude insured from seeking to recover total 
amount of policy claimed to be due. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

Action by Joseph J. Lee against the Hamilton Fire Insurance Company and an- 
cther. Verdict directed for plaintiff. 

Hardin & Hess, of New York City (Ernest Angell, of New York City, of coun- 
sel), for plaintiff. 

Richards & Affeld, of New York City (Frank Sowers, of New York City, of 
counsel), for defendant Hamilton Ins. Co. 

Chadbourne, Stanchfield & Levy, of New York City (Harold A. Callan, of New 
York City, of counsel), for defendant Mack-International Truck Corporation. 

Gizgs, J. This action was instituted to recover the sum of $5,720 for loss 
under a policy of fire insurance issued by the defendant Hamilton Fire Insurance 
Company to the plaintiff “and/or” the defendant the Mack-International Truck 
Corporation “as interest may appear.” ‘The defendant the Mack-International Truck 
Corporation is a mortgagee of plaintiff, being the holder of the mortgage on a mo- 
tor truck, the subject of the insurance, upon which it is conceded there is due the 
sum of $1,473.61. The policy of insurance provided that “the said automobile hereby 
insured (body, machinery, and equipment) is valued at the sum insured.” The sum 
referred to is $5,720. The defendant insurance company denies that plaintiff has 
sustained a total loss, and contends that pursuant to the terms of the policy the 
matter was submitted to disinterested appraisers for arbitration and appraisal, and 
that an award fixing the loss at $2,700 has been made, and that this award is binding 
upon the plaintiff. 

Upon the trial the parties stipulated to waive-a jury; and that the verdict of 
the court should be binding and have the same effect as the verdict of a jury. Two 
important questions are present for detetmination: First, is the policy sued upon a 
valued policy? And, second, is the loss 4 total or only a partial loss? 

{1] The leading authorities on the law of insurance agree that: 
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“A valued policy is one in which a definite valuation is, by the agreement of 
both parties, put upon the subject-matter of the insurance and written in the face 
of the policy. Such valuation, in the absence of fraud or mistake, is conclusive 
upon the parties.” Cooley, Briefs on Insurance, vol. 1, p. 517; Richards on Insurance 
Law, p. 21; Joyce on Insurance, vol. 1, p 416. 

[2] Defendant insurance company agreed, by issuing the policy, that the sub- 
ject ot insurance was of the value of $5,720. In other words, the insurance company 
fixed that amount as liquidated damages in the event of total loss. In Columbia 
Trust Co. v. Norske Lloyd Ins. Co., 100 Misc. Rep. 550, 166 N. Y. S. 915, affirmed 
in 183 App. Div. 896, 169 N. Y. §. 1089, and 229 N. Y. 556, 129 N. E. 913, the court, 
in discussing the effect of a provision similar to that in the case at bar, said: 

“A policy of insurance is not a perfect contract of indemnity. It must be taken 
with this qualification: That the parties may agree beforehand in estimating the 
value of the subject assured, by way of liquidated damages, as indeed they may in 
any other contract to indemnify. 

In Harris v. Eagle Fire Ins. Co., 5 Johns. 368, it was said: 

“But where there is an actual total loss of any article, distinctly valued in the 
policy, that valuation, I apprehend, must govern in all cases. The valuation in the 
policy is in the nature of liquidated damages, to save the necessity of proving them. 
In case of a total loss of the subject, by allowing the value to be inserted in the 
policy, the underwriter agrees that it shall be taken as there stated.” 

To the same effect, New York & Cuba Mail S. S. Co. v. (Royal Exch. Assur. 
(CC, A.) “154 &. Sis. 


I am of the opinion that no construction can be placed on the policy involved 
in this suit, other than that it was a valued policy. This being so, was the loss total, 
and what effect did the arbitration and appraisal have? Evidence was offered by 
plaintiff to show that the truck was destroyed to the extent that it was practically 
a total loss. Defendant insurance company, to offset this evidence, produced several 
witnesses who testified that, while the property was substantially damaged, it was 
not a total destruction. 


I have concluded, from the testimony of all the witnesses called, that the loss 
was one which was beyond repair. The fire entirely destroyed the building i in which 
the truck was stored, and the truck itself was so burned that the steel frame and 
other metal parts were bent, twisted, and rendered worthless. In view of the sub- 
stantial believable evidence, the court is warranted in finding as a matter of fact 
that the loss was a total one. 


[3, 4] The defendant urges that, even if the loss be total, the plaintiff is barred 
from recovering any sum other than the amount of the award fixed by the appraisers. 
Were the loss a partial one, the award of the appraisers would be binding upon the 
plaintiff, assuming that the appraisers were selected as provided for in the policy. 
Inasmuch as the loss was a total loss, the agreement to arbitrate and the award fol- 
lowing does not preclude plaintiff from seeking to recover the total amount claimed 
to be due. Rosenwald v. Phoenix Ins. Co., 50 Hun, 172, 3 N. Y. S. 215; Lang v. 
Eagle Fire Co., 12 App. Div. 39, 42 N. Y. S. 539; Pennsylvania Fire Ins. Co. v. 
Drackett, 63 Ohio St. 41, 57 N. E. 962, 81 Am. St. Rep. 608 


These cases adhere to the rule that arbitration is not a condition precedent to 
the institution of an action to recover for a total loss, nor does an award by arbi- 
trators bar recovery of the total amount of damage sustained. While the latter case 
is not a New York citation, the facts are very much similar to those in the present 
case, and the conclusions reached by the court therein seem to me sound and ap- 
plicable. The learned justice writing for the court said: 

“But where the insured insists that the loss is total, the agreement to arbitrate, 


or an arbitration had, fixing the amount, will not preclude him from bringing a 
suit as for a total loss. And, in such case, if he establishes that therq was a total 
one, he is entitled to recover the full amount of the policy, notwithstanding the 
award of the arbitrators was to the contrary, and fixed a less amount as the measure 
of the loss. But, on the other hand, should he fail in establishing a total loss, the 
amount of his recovery will be limited to the amount of the award, where there 
was no fraud in obtaining it.” 


Having determined that the loss was a total one, plaintiff is entitled to recover 
the full amount of insurance specified in the policy. It has been ‘stipulated that the 
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defendant the Mack-International Truck Corporation have judgment for the amount 
concededly due. 

Verdict is directed in favor of plaintiff in the sum of $5,720, with interest 
thereon from September 1, 1921, out of which sum it is directed that the defendant 
the Mack-International Truck Corporation received the sum of $1,473.61, with inter- 
est thereon from August 1, 1926. 


RIDING v. TRAVELERS’ INS. CO. (Two cases.) (No. 6391, 6392.) 
Supreme Court of Rhode Island. July 7, 1927. 
138 Atlantic Reporter 186. 

1, INSURANCE—RESIDENT, INJURED IN AUTOMOBILE ACCIDENT, 
CAUSED BY NONRESIDENT IN STATE, COULD NOT PROCEED DI- 
RECTLY AGAINST INSURER ISSUING LIABILITY POLICY TO NON- 
RESIDENT OUT OF STATE (GEN. LAWS 1923, § 3815). 

Where automobile liability policy was issued in another state to resident in 
another state, resident of state could not proceed directly against insurer under Gen. 
Laws 1923, § 3815, though injury occurred in state. 

(For other cases, see Insurance, Dec. Dig. § 59134.) 


Zz. INSURANCE—INSURER’S OBLIGATION UNDER AUTOMOBILE LIA- 
BILITY POLICY DOES NOT DEPEND ON JURISDICTION IN WHICH 
INSURED DROVE AUTOMOBILE. 

Obligation of insurer under automobile liability policy does not vary or depend 
on jurisdiction in which insured drove his automobile, unless so provided in policy. 
(For other cases, see Insurance, Dec. Dig. § 59114.) 


4. INSURANCE—AUTOMOBILE LIABILITY POLICY, ISSUED WITHOUT 
STATE TO NONRESIDENT, HELD NOT SUBJECT TO STATUTE 
MAKING INSURER DIRECTLY LIABLE TO INJURED PARTY (GEN. 
LAWS 1923, § 3815). 

Automobile liability policy, issued in another state to resident of another state, 
is not subject to provisions of Gen. Laws 1923, § 3815, providing that insurer shall 
be directly liable to injured person under certain circumstances. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Exceptions from Superior Court, Washington County; Willard B. Tanner, 
Presiding Justice. 

Separate actions in trespass on the case for negligence by Edith A. Riding 
against the Travelers’ Insurance Company, and by Harry Riding against defendant 
named. Plaintiff's demurrer to special pleas in each case were overruled, and de- 
cision entered for defendant, and plaintiffs bring exceptions from the superior court. 
Exceptions overruled, and each case remitted for entry of judgment on the decision. 

Quinn, Kernan & Quinn, of Providence, for plaintiff. 

Ralph T. Barnefield, of Providence, for defendant. 

SWEETLAND, C. J. Each of the above-entitled cases is an action of trespass on 
the case for negligence brought directly against the defendant, a foreign insurance 
company. 

The declaration in each case alleges that the plaintiff, while riding in an auto- 
mobile in the city of Providence, in the exercise of due care, was injured through 
the negligence of one Handelman, a resident of the state of New York, whom the 
plaintiff alleges carelessly drove an automobile against that in which the plaintiff 
was riding, causing said injury. 

The declaration further alleges that the plaintiff commenced an action against 
Handelman to recover damages for said injury; that the sheriff charged with the 
service of the writ in that action was unable to find Handelman in this state and 
returned the writ in said action “non est inventus.” 

The declaration further alleges that the defendant had issued a policy of auto- 
mobile liability insurance to said Handelman which was in full force and effect at 
the time of the alleged injury to the plaintiff, by the terms of which policy of in- 
surance Handelman was insured against liability on account of personal injuries 
resulting to others by reason of the operation of a motor vehicle by said Handelman. 

The declaration further alleges that, by reason of the foregoing facts, the plain- 
tiff, in accordance with the provisions of section 7, c. 258, General Laws 1923, was 
entitled. to proceed in this action directly against the defendant insurance company. 
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To this declaration the defendant filed a special plea, stating therein that said 
policy of insurance was not issued in this state, nor written or issued subject to 
the provisions of said section 7 of chapter 258, and contained no provision that the 
defendant company should be directly liable to the injured party, and that said 
Handelman, at the time of the issuance of the policy and of the accident, was and 
still is a resident and citizen of the state of New York. 

In each case the plaintiff demurred to the special plea on the ground that the 
facts stated therein did not constitute a defense to the action. 

The demurrer was overruled by the superior court and decision entered for the 
defendant for costs. Each case is before us upon the plaintiff’s exception to the 
decision overruling the demurrer. 

The essential provisions of section 7, c. 258, are as follows: 

“Sec. 7. Every policy hereafter written insuring against liability for property 
damage or personal injuries or both, other than payment of compensation under 
chapter ninety-two of the General Laws, shall contain provisions to the effect that 
the insurer shall be directly liable to the injured party and, in the event of his death, 
to the party entitled to sue therefor, to pay him the amount of damages for which 
such insured is liable. Such injured party, or, in the event of his death, the party 
entitled to sue therefor, in his suit against the insured, shall not join the insurer as 
a defendant. If, however, the officer serving any process against the insured shall 
return said process ‘non est inventus,’ the said injured party, and in the event of 
his death, the party entitled to sue therefor, may proceed directly against the in- 
surer.’ 

[1] In the recent case of Coderre v. Travelers’ Insurance Co., 48 R. I. 152, 136 
A. 305, this court considered the effect of section 7 as it related to a policy of auto- 
mobile insurance written and issued in the commonwealth of Massachusetts by the 
defendant in this case to a resident of Massachusetts. In that case, in reliance upon 
said section 7, the plaintiff was seeking to proceed directly against the defendant in- 
surance company to recover damages for injuries inflicted in an automobile accident 
occurring in Massachusetts. It was there held that the plaintiff could not so pro- 
ceed. The plaintiffs in the cases at bar seek to distinguish their actions from that 
of Coderre v. Travelers’ Insurance Co., supra, on the ground that the accident now 
under consideration occurred within this state. The plaintiffs contend that, when 
said Handelman drove his automobile within this state, the provisions of section 7 
attached to said policy issued without the state, and that, for personal injuries re- 
sulting to others by reason of the operation by Handelman of the automobile named 
in the policy, the injured person might proceed directly against the defendant insur- 
ance company, in reliance upon the terms of said section 7. This contention is en- 
tirely unsound, and is founded upon a misinterpretation of the decision of the court 
in Coderre v. Travelers’ Insurance Co., supra. 

[2] Although in the Coderre Case the injury alleged in the declaration was re- 
ceived without the state, that fact! did not affect the decision, and the circumstance 
that in the cases now before us the injury was received in Rhode Island affords no 
reasonable ground of distinction. In the Coderre Case, as in these cases, the vital 
consideration is the legal obligation of the defendant under the contract of insurance 
which it made with the insured. Unless so provided, in the policy, it seems almost 
needless to declare that defendant’s obligation under the policy was not variable nor 
dependent upon the jurisdiction in which the insured drove his automobile. The 
ground of the decision in the Coderre Case was that the provisions of section 7 
applied solely to contracts of insurance, written and issued in this state, and, further, 
if such had been the intent of the General Assembly, it was not within its constitu- 
tional power to give extraterritorial force to its statutes, and thus affect policies of 
ae issued in Massachusetts or in any other jurisdiction outside of Rhode 

sland. 

[3, 4] The demurrer admits the truth of the allegations of the plea that the 
policy of insurance in question here was issued. without the state, and not written 
or issued subject to the provisions of said section 7. This case is ruled by the de- 
termination in Coderre v. Travelers’ Ins. Co., supra. 

In each case the plaintiff’s exception is overruled, and each case is remitted to 
the superior court for the entry of judgment on the decision. 
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FIDELITY LLOYDS OF AMERICA v. GEDDIE. (No. 803-4833.) 
Commission of Appeals of Texas, Section B. June 25, 1927. 
296 Southwestern Reporter 500. 

1. INSURANCE—INSURER’S PAYMENT AFTER THEFT OF INSURED 
AUTOMOBILE TO MORTGAGEE TO EXTENT OF LATTER’S INTER- 
EST HELD WAIVER .OF INSURED’S BREACH OF WARRANTY TO 
KEEP CAR LOCKED, NOTWITHSTANDING ASSIGNMENT OF NOTE 
AND MORTGAGE TO INSURER. 

Where policy of automobile theft insurance provided for payment to mortgagee 
to extent of its interest and that automobile should be locked when left unattended, 
insurer by paying mortgagee and taking assignment of note and mortgage after car 
had been stolen while unattended and unlocked held to have waived breach of clause 
requiring locking of car notwithstanding rider containing “union mortgage clause.” 

(For other cases, see Insurance, Dec. Dig. § 399.) 


2. INSURANCE—CONSIDERATION IS NOT NECESSARY TO SHOW IN- 

SURER’S. WAIVER OF INSURED’S BREACH OF WARRANTY. 

To show insurer’s waiver of insured’s breach of warranty to keep automobile 
locked when unattended, it is not necessary that any consideration should appear; 
waiver not being identical with estoppel. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


3. INSURANCE — COURT WILL GIVE EFFECT TO; ANY CIRCUM- 
STANCES REASONABLY EVIDENCING INSURER’S INTENTION 
NOT TO INSIST ON FORFEITURE. 

Forfeitures under insurance policies are not favored, and courts will quickly 
seize on any fact or circumstance reasonably evidencing insurer’s intention not to 
insist on forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


- Certified Questions from Court of Civil Appeals of Eighth Supreme Judicial 
istrict. 

Action by J. M. Geddie against Fidelity Lloyds of America. Judgment for 
plaintiff, and defendant appealed to the Court of Civil Appeals. Question certified 
to een of Appeals, Question answered. 

H. E. Johnson and John Davis, both of Dallas, for appellant. 

Coker, Carter & Wilson, of Dallas, for appellee. 

SPEER, J. The case is before us.upon the following certificate from the Court 
of Civil Appeals for the Eighth District: 

“In this case the appelle, Geddie, purchased an automobile, in part payment 
therefor executing a note and mortgage upon the car in favor of the seller. The 
note and mortgage, were assigned to the McFarland Investment Company. Appel- 
lant operating under Lloyds Plan (article 5013-5023 R. S.), issued to Geddie an in- 
surance policy in the sum of $700, agreeing to indemnify against loss of. the car by 
theft with loss .payable clause in favor of the McFarland Investment Company as 
its interest might appear, subject to all the terms and conditions of the policy. The 
policy contained this stipulation: In consideration of a reduction in premium, it is 
warranted by the assured that the automobile insured under this policy will be con- 
tinuously equipped with a locking device known as Dill wheel (approved by Under- 
writers’ Laboratories, Inc., and bearing their label). The assured undertakes dur- 
ing the currency of this policy to use all diligence and care in maintaining the ef- 
ficiency of said locking device, and in locking the automobile when leaving the same 
unattended.’ 

“The car was equipped with a Dill wheel. Geddie left the car parked upon a 
street in Dallas, unattended and the wheel unlocked. While so parked the car was 
sone and has not been recovered. No excuse was shown for failing to lock the 
whee’ 

“Appellant paid to the McFarland Investment Company the balance due upon 
Geddie’s note and took an assignment of the note’and mortgage. No demand for 
payment of the note has ever been made by appellant. Prior to making such pay- 
ment to the McFarland Company, appellant. ‘had taken’ a written statement from 
Geddie containing the information that the car had been stolen while standing un- 
attended upon the street with the wheel unlocked. It is not shown this statement was 
given upon demand of appellant. Geddie brought this suit upon the policy to 
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recover the value of the car less the amount paid to the McFarland Company and 
recovered as prayed for. 

“Appellant defended upon the ground that the warranty as to locking the car 
while unattended had been breached. In avoidance thereof Geddie pleaded waiver 
of the breach and estoppel to rely thereon because of the voluntary payment by 
appellant to the McFarland Company of the amount due upon the note held by it, 
which payment was made with full knowledge of the breach of warranty, and that 
the McFarland Company and Geddie were asserting appellant was liable to them 
for the face value of the car. 

“The appeal is presented upon agreed statement under article 2280 R. S. The 
only question presented is as to the sufficiency of the pleadings and facts to show 
waiver of the breach of the warranty or estoppel to rely thereon. 

“Upon the facts stated this court held that appellant had not waived the breach 
of the warranty respecting locking the wheel and was not estopped to rely upon the 
breach of such warranty, and reversed the judgment of the court below and ren- 
dered judgment in favor of appellant. A copy of the opinion of this court is hereto 
attached and made a part hereof. 

“The decision herein of this court is in conflict with the opinion and decision 
of the Court of Civil Appeals of the Sixth Supreme Judicial District of this State 
in Webber v. Fidelity-Lloyds of America, reported in 271 S. W. 118. This court 
refuses to concur with the said opinion rendered in Webber v. Fidelity Lloyds of 
America. 

“The opinion of this court and the report of the opinion in the Webber Case 
appearing in 271 S. W. 118, clearly discloses the question of law involved in this 
case wherein a conflict of opinion has arisen, and that question is hereby respect- 
a certified to the Supreme Court for adjudication by it, under article 1855, R. S. 
1925.” 

[1, 2] The conflict between the case of! Webber v. Fidelity Lloyds of America 
(Tex. Civ. App.) 271 S. W. 118, referred to in the certificate, and this one, should 
be resolved in favor of the decision in the Webber Case. The conflict is apparent, 
and from the certificate appears to involve the identical question of law. Indeed, 
the two policies appear to be the same. 


The fact that the policy in controversy contained a clause making the loss, if 
any, payable to the McFarland Investment Company as its interest might appear does 
not in any wise alter the fact that the contract proper is between the insurance com- 
pany and the owner of the property. The effect of such clause is but to name the 
McFarland Investment Company as the party entitled to receive payment of the 
fund in the event a loss becomes payable under the terms of the policy. Hamburg- 
Bremen Fire Ins. Co. v. Ruddell, 37 Tex. Civ. App. 30, 82 S. W. 826. The authorities 
generally agree upon this} matter. That this is ordinarily the rule is not denied by 
appellant, but it contends for reasons hereafter stated that a different rule should 
apply in this case. The contract therefore being with the appellee, it is only such 
loss as may become payable under the terms of the contract that could in any event 
become payable to the McFarland Investment Company. The breach by appellee 
of his warranty with respect to keeping his car locked when the same was left un- 
attended constituted a complete defense to appellant, unless the same was waived 
by its conduct in paying the McFarland Investment Company. Now, waiver is not 
identical with estoppel, and there need not be shown any act or conduct of the 
assured with respect thereto, since waiver is wholly the act of the insurance com- 
pany. It is therefore not necessary that any consideration should appear. There 
ere contrary statements in some of our earlier opinions, but the matter is authori- 
tatively settled by the principles applied in Equitable Life Assurance Society v. 
Ellis, 105 Tex. 526, 147 S. W. 1152, 152 S. ‘W. 625. It is there said: 

“That he was not misled at any stage of the negotiation would be a conclusive 
argument were the question before us merely one of estoppel. But the question 
here is one of waiver, and it was not necessary for Ellis to have been misled for 
a waiver of the forfeiture to be accomplished. The issue of waiver is not to be 
determined by what Ellis did or omitted to do. It should be considered only in 
the light of what the company did. Ellis had no power to waive the forfeiture, 
and his conduct or mental condition could have had no probative force upon the 
question as to what the company did or intended to do, or upon the effect to be 
given its action. It alone had the power to waive. Its action alone could consti- 
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tute a waiver. Waiver is essentially unilateral in its character; it results as a 
legal consequence from some act or conduct of the party against whom it oper- 
ates; no act of the party in whose favor it is made is necessary to complete it. 
It need not be founded upon a new agreement, or be supported by a consideration; 
nor is it essential that it be based upon am estoppel.” 

[3] This case is cited and followed in Duncan vy. United Mutual Fire Ins. 
Co., 113 Tex. 305, 254 S. W. 1101. 

Forfeitures are not favored, and the courts will quickly seize upon any fact or 
circumstance reasonably evidencing an intention not to insist upon the forfeiture. 
There being here a single, indivisible contract, the act of appellant in paying the Mc- 
Farland Investment Company was entirely inconsistent with its right, and any inten- 
tion, to avoid the policy, and was consistent only with a recognition of its con- 
tinuing validity notwithstanding the known existence of a ground of forfeiture. 
This constitutes in law a waiver of the forfeiture, to which the insurance com- 
pany otherwise would have been entitled. 

We would perhaps be justified in closing the opinion here, for we have dis- 
cussed the only question presented in the certificate. But counsel for appellant 
insists that the present is not a case of the ordinary joss clause, but that there 
was attached to the policy a rider containing a clause sometimes referred to as 
the “union mortgage clause,” which had the effect to create a new and independent 
contract between it and the mortgagee, McFarland Investment Company, so that 
its payment to the investment company therefore was not voluntary, but com- 
pulsory, and concludes that its conduct in paying as it did could in no event be 
a waiver of its defense as against appellee. We have considered this question, 
though perhaps we were not required to do so, and hold against the contention. 
The rider referred to is as follows: 

“And this policy shall be wholly void * * * if any of said notes shall not be 
completely paid and the indebtedness represented thereby wholly discharged on or 
before ten days after the maturity thereof without grace; but the loss, if any, 
hereunder shall be payable to McFarland Investment Company, Dallas, Tex., as 
owner of said notes as his interest may appear, subject to all of the terms and 
conditions of the policy and mortgage, save, however, that this insurance as to 
the interest of the said owner of said notes only shall not be invalidated by the 
failure of assured to pay any of the said notes within the time specified above, and 
in such case the liability of this company under this policy shall be to the said 
McFarland Investment Company, Dallas, Tex., only, and shall be limited to the 
amount of principal and interest then unpaid on the said notes.” 

Now, this may be, and is a perfectly valid stipulation, but it does not relieve 
appellant. It expressly recognizes that the sum to be paid in any event to Mc- 
Farland Investment Company is subject to all of the terms and conditions of the 
policy save the assured’s failure to pay any of the notes within the time specified. 
Now, the act of appellee in failing to pay any of the notes was not the only 
ground of forfeiture in the case, but it was the only ground of forfeiture which 
would not invalidate the policy as against the investment company. This was 
the specific contract of the parties. There is no saving statement, as is generally 
found in the union mortgage clause, as against any and all acts of forfeiture by 
the assured. Had the only ground of forfeiture been appellee’s failure to pay 
the investment company notes, appellant, under the terms of the rider, might have 
been compelled to pay the investment company, and its act in doing so would not 
have been a waiver of its right to further defend. But the appellee’s failure to 
keep his warranty with respect to locking his car while unattended constituted a 
complete defense to all liability of the insurance company, so that its payment to 
the investment company, the assured’s nominee, was purely voluntary and consti- 
tuted a waiver in any event. 

We therefore recommend that the question certified be answered: The honor- 
able Court of Civil Appeals erred in its holding refusing to concur with the opinion 
of the Court of Civil Appeals for the Sixth District in ‘Webber v. Fidelity Lloyds 
of America, 271 S. W. 118. 

Cureton, C. J. The opinion of the Commission of Appeals answering the 
certified question is adopted, and ordered certified to the Court of Civil Appeals. 
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SMALL v. STANDARD ACC. INS. CO. (No. 20597.) 
- Supreme Court of Washington. Aug. 3, 1927. 
258 Pacific Reporter 33. 

1. INSURANCE—INSURED DID NOT DEFRAUD ‘INSURER, AS MAT- 
TER OF LAW, BY NOT DISCLOSING CANCELLATION OF. PRIOR 
INSURANCE IN APPLICATION FILLED IN BY INSURER’S AGENT. 
Insured, to whom automobile collision policy was issued on application, filled 

in and signed with insured’s name by insurer’s agent, without having met or con- 

versed with insured or his agent, held not to have perpetrated fraud on insurer, as 
matter of law, in failing to disclose that prior insurance had been canceled. 
(For other cases, see Insurance, Dec. Dig. § 668[6].) 


2. INSURANCE—EVIDENCE, IN ACTION ON AUTOMOBILE COLLISION 
POLICY, HELD TO: JUSTIFY FINDING THAT CAR WAS WRECKED 
BY COLLISION WITH MAIL BOX POSTS. 

Evidence held to justify jury’s finding, in action on automobile ‘collision policy, 
that car was wrecked because of collision with mail box posts, causing driver to 
lose control and run into telephone, pole, as result of getting slightly off pavement 
in nighttime, and was not doomed before collision with posts. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Department 2. ’ 

Appeal from Superior Court, Yakima County; A. W. Hawkins, Judge. 

Action by E. S. Small against the Standard Accident Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Grady & Velikanje, of Yakima, for appellant. 

Richards, Gilbert & Conklin, of Yakima, for respondent. 


ToLMAN, J. In November, 1925, respondent was the owner of a certain auto- 
mobile, and though a resident of Yakima, Wash., was then temporarily in Seattle 
with his car. While there he received notice of the cancellation of the insurance 
on his car with a check for the unearned premium. He then sent his car back to 
Yakima, advising his stepfather and his half-brother of the fact, asking them to 
procure full coverage insurance on the car and directing that it not be used until 
so covered. The half-brother applied to an insurance agency in Yakima for the 
insurance requested, but was informed that, if he was to drive the car, that agency 
could not insure it because he (the half-brother) had driven another car which 
had been in an accident, out of which claims in which their insurance company 
was interested were still pending. But on request this agency undertook to place 
the insurance. The broker thereupon called another insurance broker who repre- 
sented the appellant, and informed him that he had some business for him. The 
second broker called at the office of the first broker, in his absence, but found a 
young lady stenographer who had been supplied with what was thought to be 
the necessary data, all of which was freely and fully imparted to appellant’s agent. 
During the conversation the agent asked why the first broker had not himself 
written the insurance, and was truthfully informed as to the reason. He then 
asked if respondent, Small, had ever had insurance on his car canceled, and the 
stenographer replied, “Not to my knowledge.” Appellant’s agent then said that 
Small might be informed that his car would be covered from noon on November 
20, 1925, returned to his own office, filled out an application from the data giver 
him, and to the question printed therein asking if other insurance had been can- 
celed he wrote the answer, “No,” himself signed Small’s name to the application, 
and, without ever having met or conversed with Small or the half-brother, for- 
warded the application to the general agency in Seattle, where the policy now in 
suit was written and dated the following day, November 21. This policy was, 
on the same day it was written, mailed to the agent in Yakima, where it was 
received probably on Monday afternoon, November 23. In the meantime, at about 
midnight of Sunday, the 22d, or in the early hours of Monday, the 23d, the car 
was wrecked, as will more fully appear later. 


On Monday morning, appellant’s agent was informed of the wrecking of the 
car and also of the fact that other insurance had been theretofore canceled. Not- 
withstanding this knowledge, he thereafter countersigned this policy, delivéred it 
to the stepfather of the respondent, and received and receipted for the full pre- 
mium. It is but fair, however, to say that the agent testified that he thought he 
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countersigned the policy before he heard of the cancellation of other insurance; 
but if that be true, it is immaterial. The -receipt of the premium and the delivery 
of the policy were certainly after he had full knowledge. The later denial of 
liability and tender back ‘of the amount of the premium paid can hardly alter this 
situation. 

Respondent brought this action to recover on the policy, and from a verdict 
and judgment against it the defendant has appealed. 


[1] The point most largely stressed by the appellant in argument here is that 
a fraud was perpetrated upon the appellant by the respondent in failing to dis- 
close that prior insurance had been canceled. We think the facts, as hereinbefore 
detailed, are such as to forbid our so holding as a matter of law. The jury could 
scarcely fail to find as we have indicated, and it appearing affirmatively that the 
respondent and his agents were wholly without knowledge of what the application 
contained on the subject, were entirely without responsibility for the so-called mis- 
representation, and that the fault, if any, lay with appellant’s agent, a further dis- 
cussion seems unnecessary. If anything needs to be added, the fact that appellant 
might well be held to be estopped by the delivery of the policy and the receipt of 
the premium after full knowledge should suffice. 


[2] The policy is the standard form, and provides: 


“Collision C. Against actual loss or damage to any of the automobiles de- 
scribed herein, including its operating equipment while attached thereto if sus- 
tained within the policy period, and if caused solely by accidental collision with 
another object, either moving or stationary, excluding (1) all loss or damage by fire 
trom any cause whatsoever; (2) all loss or damage to any tire due to puncture, 
cut, gash, blow-out or other ordinary tire trouble; and excluding in any event loss 
or damage to any tire unless caused in an accidental collision which also causes 
other loss or damage to the insured automobile.” 


Appellant argues that the facts bring this case within the rule announced in 
Ploe v. International Indemnity Co., 128 Wash. 480, 223 P. 327, 35 A. L. R. 999, 
which was followed and approved in Olympic Securities Co. v. Pennsylvania Fire 
Ins. Co., 135 Wash. 307, 237 P. 707. Upon this phase of the case the facts dis- 
closed by the record are very meager and the case is notable in what is left to 
inference. So far as the abstract discloses it was not shown upon the trial who 
was driving the car at the time of the accident, whose was the body found in 
or near the wreck, at what speed the car was traveling at or before the time it 
left the pavement, the nature or degree of the curve in the roadway, the place 
where the car left the paved \portion of the highway, or why it so left. ‘About all 
that is disclosed is that there was a curve in the highway, its degree not being 
shown; that on the right-hand side of the pavement were situated some four or 
five posts, 6 to 8 inches in diameter, firmly planted in the ground 18 inches from 
the edge of the pavement, with a stringer or board connecting the posts near the 
top, on which were placed a number of mail boxes; that shortly after midnight 
on the morning in question these mail box posts were found torn out and scat- 
tered along upon and beside the pavement; that automobile tracks led from where 
the posts had been originally planted some 30 feet or more to a telephone pole 
which was only about 8 feet to the right, of the pavement; that this post was 
scarred and abrased to a height of about 8 feet and left in an inclining position, 
being held from falling only by the wires attached to it; and at or near the foot 
of the pole was the wrecked car. It also appears that the paved highway was on 
a level with the foundation of the ‘mail box posts and only slightly higher than 
the» level of the ground from that point to the telephone pole, and one witness 
testified that the car could easily be driven off the pavement at that point ' without 
danger of upsetting unless driven at an excessive speed. 


From these known facts, might not the jury infer that the driver, in the night- 
time, got slightly off the pavement to his right, that there would have been no 
danger to the car, had it not collided with the mail box posts, and that it did so 
collide, causing the driver to lose control, run into the telephone pole and destroy 
the automobile? It must be remembered that there is nothing in the policy vitiat- 
ing the insurance if the driver be negligent, so that it is unnecessary to inquire 
further as to why the car came in contact with the mail box posts. Can it be said 
here, as in the Ploe Case, that the car was doomed before it collided with the posts? 
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We think every reasonable inference is to the contrary, and that the jury was justi- 


fied in so finding. 
While we adhere to the doctrine of the Ploe Case, we find it to be inapplica- 


ble here, and the judgment is affirmed. 
Mackintosh, ‘C. J., and Parker and French, JJ., concur. 


Holcomb, J. I concur in the result. 
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CASUALTY 


KLEIN v. UNITED STATES CASUALTY CO. (NO. 15941.) 
Kansas City Court of Appeals. Missouri. May 9, 1927. 
Rehearing Denied June 6, 1927. 

295 Southwestern Reporter 833. 

3. INSURANCE—COMMON-LAW RULE THAT WARRANTY IN INSUR- 
ANCE POLICY MUST BE EXACTLY FULFILLED, IRRESPECTIVE OF 
MATERIALITY, HAS NOT BEEN CHANGED BY STATUTE. 
Common-law rule that a warranty is part of an insurance policy and is in 

nature of condition precedent, which must be exactly and literally fulfilled, ir- 

respective of its materiality, has not been changed by statute. 
(For other cases, see Insurance, Dec. Dig. § 267.) 


4. INSURANCE—FALSITY OF INSURED’S STATEMENTS IN POLICY RE- 
SPECTING OTHER LOSSES AND CANCELLATION OF OTHER 
POLICIES HELD TO VOID POLICY FOR BREACH OF WARRANTY. 
Where burglary policy stipulated that provisions thereof were warranties, 

falsity of insured’s statements therein as to other losses and as to cancellation 

of other policies constituted breach of warranty making policy void. 
(For other cases, see Insurance, Dec. Dig. § 286.) 


5. INSURANCE—INSURANCE COMPANY RETAINING PREMIUMS IS 
ESTOPPED TO DENY THAT POLICY IS VOID AB INITO, BUT NOT 
ASSERT INVALIDITY BECAUSE OF ACT OCCURRING AFTER POLI- 
CY BECAME EFFECTIVE. 

Insurance company is estopped to deny that policy is void ab initio, if it, at 
the same time, retains premiums, but the rule is otherwise when act which voided 
policy occurred after the policy was in effect. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


7. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT BROKERS TO 
WHOM BURGLARY INSURANCE PREMIUMS WERE PAID WERE 
COMPANY’S AGENTS, WARRANTING PEREMPTORY INSTRUCTION 
FOR INSURER. 

In action on burglary insurance policy, evidence held not to show that brokers 
to whom plaintiff paid premiums were insurance company’s agents, warranting 
peremptory instruction for insurance company. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

Appeal from Circuit Court, Buchanan County; Sam Wilcox, Judge. 

“Not to be officially published.” 

Action by Meyer Klein against the United States Casualty Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. : 

John §S. Boyer, of St. Joseph, C. J. Crossan, of Chicago, Ill, and Crow & 
Newman, of Kansas City, for appellant. 

William E. Stringfellow, of St. Joseph, and Rosenberger, McVey & Freet, 
of Kansas City, for respondent. 

Wi.iaMs, C. This is a suit on an insurance policy by which the defendant in- 
sured the plaintiff against theft and burglary, in the sum of $2,700, on jewelry, 
clothing, and other personal property owned by plaintiff and his family. 

The home of plaintiff was burglarized on February 26, 1925, while the policy 
on its face was in force. 


There seems to be no question as to the value of the property. Plaintiff 
alleges that he had paid defendant the sum of $59.63 as premium on the policy. 


The insurance company by way of answer pleaded a false warranty on the 
part of the plaintiff, in that plaintiff stated that no burglary, larceny, theft, or robbery 
insurance ever carried by him had been canceled, and then alleged that the 
Travelers’ Insurance Company, prior to the issuance of the policy sued on, had 
canceled a policy held by plaintiff. 


Defendant further alleged that plaintiff warranted that he had not sustained 
any loss or claimed any indemnity for any loss by burglary, larceny, theft, or 
robbery within five years prior to the issuance of said policy, and further alleged 
that in November, 1924, plaintiff had sustained a loss by burglary, larceny, or 
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theft, and on March 23, 1923, he had sustained a loss from his residence by 
burglary, larceny, or theft, and that on August 2, 1922, he had sustained a loss 
of personal property, and that the last loss was covered by a policy in another 
insurance company. Further, that plaintiff warranted his business was that of 
retail grocer, whereas, truth and fact, he was a huckster. 

The policy introduced in evidence was signed by George D. Long & Sons, 
Agent, for’ the defendant company. On the back of the policy was a sticker 
with the name and address of “Fishman Realty Company.” This policy was 
delivered to the plaintiff. Plaintiff gave a check to Fishman, who had been 
plaintiff’s lawyer in a prior suit against an insurance company for an insurance 
policy covering theft. Plaintiff testified that he did not tell any one connected 
with the issuance of the policy about prior losses, or about claims, or about settle- 
ments, or about the cancellation of other policies, or that he was a huckster. He 
testified that no one asked him the questions. The evidence showed that after 
the loss a check was mailed to plaintiff by Fishman for the premiums. This 
check plaintiff refused to receive. The terms of the policy, as far as this case 
goes, are: 

“No. 7. The business or occupation of the assured is retail grocer. 

“No. 8. The business address of the assured is Kansas City, Mo. 

“No. 9. No burglary, larceny, theft, or robbery insurance applied for or carried 
by the assured has ever been declined or canceled, except as follows: 

“No. 10. The assured has not sustained any loss nor claimed indemnity for 
any loss by burglary, larceny, theft, or robbery either at the premises above 
described or elsewhere within the last five (5) years, except as follows: No 
exceptions. 

“No. 11. The assured has no other burglary, larceny, theft or robbery in- 
surance, and has not applied for any, except as follows: No exceptions.” 

In the policy these provisions are stipulated to be warranties. 

The evidence showed plaintiff had a prior loss and that the jewelry claimed 
to have been lost was very similar to the jewelry lost under policy sued on. The 
evidence showed that the Travelers’ Insurance Company had canceled a policy 
with a similar covering as the one sued on. 

The court, after hearing plaintiff's evidence, gave a peremptory instruction 
to the jury to return a verdict for the defendant. 

After: this instruction was given, the plaintiff elected to take a nonsuit with 
leave to move to set the same aside, which leave was granted by the court. Plain- 
tiff in due time filed his motion to set aside his voluntary nonsuit, which motion 
was overruled, and the plaintiff brings his case here on appeal. 

[1] We concede that by standing on the demurrer defendant admits the 
truthfulness of every material fact in plaintiff’s evidence. Reed v. Mining Co. 
(Mo. App.) 287 S. W. 852, loc. cit. 854. 

[2] It is also true that if the evidence on the part of plaintiff defeat his right of 
recovery and disprove his own case that defendant can take advantage of such 
evidence although produced by his adversary. Sissel v. Railroad, 214 Mo. 515, loc. 
ru. S. W. 1104, 15 Ann. Cas. 429; Schlereth v. Railroad, 96 Mo. 509, 10 

Under plaintiff's evidence, there can be no doubt as to the issuing of the policy, 
the terms of the policy, and the breach of the warranty as to prior losses and the 
cancellation of a prior policy. It is not necessary to discuss other alleged breaches 
in the view we take of this case. 

[3] The common law as to warranties applying to this sort of a policy has not 
been changed by statute. Park vy. Fidelity & Casualty Co. (Mo. App.) 279 S. W. 246. 

The law as to such policies as we are now discussing is as stated in Mers v. Ins. 
Co., 68 Mo. 127, loc. cit. 131: 

“A warranty is a part of the contract, and must be exactly and literally fulfilled. 
It is in the nature of a condition precedent, and no inquiry is allowed into the 
materiality or immateriality of the fact warranted.” 

[4] Again, in Park v. Fidelity & Casualty Co., supra, the St. Louis Court of 
Appeals state: 

“Under the specific terms of the policy itself, its acceptance by plaintiff consti- 
tuted a warranty on her part that the statements contained in the schedule of the 
policy were true. Accordingly, if such statements were false in whole or in part, 
there was a breach of warranty so as to render the policy void.” 
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[5] The appellant seeks to avoid the force of the breach of warranty by taking 
the position that Tobey Fishman was the agent of the insurance company, and that 
the insurance company did not tender back the premiums. We grant that the law is 
well settled that an insurance company is estopped to deny that its policy is void ab 
initio, if the company at the same time retain premiums. Caldwell v. City of New 
York Insurance Co. (Mo. App.) 245 S. W. 605. The rule is different when the act 
which voided the policy occurred after the policy was in effect. Harwood v. Insur- 
ance Co., 170 Mo. App. 298, 156 S. W. 475; Terminal Ice & Power Co. v. Insurance 
Co., 196 Mo. App. 241, 194 S. W. 722. 

[6] The plaintiff in his petition alleged that a check for $59.63, the amount of 
the premiums, was tendered, which check plaintiff refused to receive and filed the 
check as an exhibit. The case was tried upon that allegation in the petition. The 
case was started on the 25th day of May, and on the 26th this allegation in the petition 
was stricken out. The record shows that the check was sent for the amount of the 
premiums, signed by the Fishman Realty Company. On these facts we do not feel 
that the plaintiff is in position to urge that there was no tender. He gave a check 
to the realty company, and the realty company returned its check to him. There is 
no showing that the insurance company ever received the check given by plaintiff to 
the realty company. 

[7] .This brings us to the question as to whether or not Tobey Fishman was the 
agent of the insurance company. Appellant relies on the case of Farber v. Insurance 
Co., 191 Mo. App. 307, loc. cit. 317, 177 S. W. 675, and Tehmann v. Fire Insurance 
Co., 183 Mo. App. loc. cit. 696, 167 S. W. 1047. 

In Farber v. Insurance Co., supra, the court said that an insurance broker might 
be the agent of the insured or the insurer, depending upon the facts. 

In the case at bar, one Baum was talking about insurance in the presence of the 
plaintiff. Plaintiff told him he wanted to get some burglary insurance. Baum evi- 
dently reported to Tobey Fishman’s office. Fishman invited plaintiff, by letter, to 
come and see him about an insurance policy. There is no showing that the policy, 
which was countersigned hy “George D. Long & Sons, Authorized Representatives” 
was issued by general agents of the defendant insurance company, nor is there any 
showing that Baum or Tobey Fishman was the agent of the defendant. 

In the case of Lehmann v. Fire Insurance Co., supra, there was a custom shown 
between the insurance company and the one who solicited the policy. In this case 
there is not a scintilla of evidence showing any connection or any custom of dealing 
or any previous dealing between Baum, Fishman, and the insurance company. 

The case of Block v. U. S. Fidelity (Mo. Sup.) 290 S. W. 429, is entirely 
different upon the facts, and involves the action of a general agent and knowledge 
of the general agent. 

We conclude that the circuit court was right in giving to the jury the peremptory 
instruction. 

Judgment is affirmed. 

Frank, C., concurs. at 

Per CuriAM. The foregoing opinion by WiLt1aMs, C., is adopted as the opinion 
of the court. 

BLAND and ARNOLD, JJ., concur. 

TRIMBLE, P. J., absent. 


TRUGLIO v. ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., Limited. 
Supreme Court, Appellate Division, Second Department. June 3, 1927. 
223 New York Supplement 595. 

INSURANCE—LIABILITY INSURER’S POSSESSION OF POLICY, AND 

FAILURE TO REFUSE TRANSFER TO NEW OWNER OF PREMISES, 

HELD a INSURER TO CLAIM FORFEITURE (INSURANCE 

LAW, § 109). ; 

Possession by insurance company’s general agent of liability policy to indemnify 
owner of premises against loss from liability imposed by law, and request to transfer 
policy to new owner, which request was not refused by insurer, held sufficient to 
establish an implied agreement by insurer to make the transfer, in reliance on which 
the new owner failed to procure other insurance, estopping insurer to claim for- 
feiture of the policy in action by new owner, under Insurance Law, § 109 

(For other cases, see Insurance, Dec. Dig. § 214.) 


Appeal from Trial Term, Kings County. 
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Action by Rosa Truglio against the Zurich General Accident & Liability Insur- 
ance Company, Limited. From a judgment for plaintiff, and an adverse order, 
defendant appeals. Judgment and order unanimously affirmed. 

Plaintiff charges that on September 17, 1921, she sustained injuries, through the 
acts cf Giuseppe Falco and Caterina Falco, his’ wife, hereafter referred to as the 
Falcos, on premises owned by them, and that she instituted an action to recover 
damages, in which she obtained a judgment against the said Falcos on April 18, 
1923, for $10,779.97; that a property execution on said judgment was returned 
nulla bona; that a body execution was issued on said judgment, pursuant to which 
Giuseppe Falco was arrested and placed in jail; that thereafter, it appearing that 
the said Falcos had been insured by the defendant against liability for the damages 
so sustained by the plaintiff, this action was instituted to recover the sum of $5,000, 
the limit of the policy so issued by the defendant, by virtue of the rights conferred 
-upon her by section 109 of the Insurance Law. 

The defendant claimed that the said Falcos were not insured by it, and that the 
policy in question had been issued to one Amico, and that the defendant had never 
consented to the transfer by Amico to the Falcos of the interest of Amico in the 
said policy. The plaintiff contended that Amico had sold the premises in question 
to the Falcos, and as part of the sale had transferred her interest in the said policy. 
The plaintiff contended that Amico had sold the premises in question to the 
Falcos, and as part of the sale had transferred her interest in the said policy 
to the defendant, and that the policy was in the possession of the defendant at the 
time of the sale; that before the date of the injury to the plaintiff, and while the 
policy was still in the defendant’s possession, a written request was made of the 
defendant to transfer the interest of the said Amico in the said policy to the said 
Falcos; that the defendant consented to the said transfer. ‘ 

Argued before Ketiy, P. J., and Younc, Kapper, Lazansxy, and Hacarty, JJ. 

Alfred W. Andrews, of New York City (Edward P. Lyon and Harold S. Lyon, 
both of New York City, of counsel), for appellant. 

Ribman & Ribman, of New York City (Benjamin C. Ribman, of New York 
City, of Counsel), for respondent. F 

Per CurraM. Judgment and order unanimously affirmed, with costs. In our 
opinion the verdict of the jury was justified by the evidence. The possession of the 
policy by defendant’s general agent, with the request to transfer the same to the 
new owner, and no refusal on its part to do so, is sufficient to establish an implied 
agreement on defendant’s part to make the transfer, in reliance upon which the new 
owner failed to procure other insurance, and defendant is estopped to claim a 
forfeiture of the policy. Manchester v. Guardian Assurance Co., 151 N. Y. 88, 45 
N. E. 381, 56 Am. St. Rep. 600. 
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MISCELLANEOUS 


HOYT v. HAMPE et al. (No. 36743.) 
Supreme Court of Iowa. July 1, 1927. 
214 Northwestern Reporter 718. 

9. INSURANCE—INSURANCE COMPANY WAS REQUIRED TO MAIN- 
TAIN CAPITAL AND HOLD RESERVE FOR UNEARNED PREMIUMS 
imp POLICY HOLDERS AND PAY LOSSES (CODE 1897, 
Under Code 1897, § 1731, insurance company was reuired to maintain its capital 

and to hold reserve for unearned premiums for purpose of protecting policy holders 

and to pay losses. 

(For other cases, see Insurance, Dec. Dig. §§ 33, 37.) 

10. INSURANCE—POLICY HOLDERS WERE “CREDITORS” OF INSUR-. 
ANCE CORPORATION FROM DATES OF THEIR POLICIES. 

Policy holders in paying their premiums and taking out policies gave credit to 
insurance corporation and from date of policies had right to require fulfillment of 
obligations and were} “creditors.” 

(For other cases, see Insurance, Dec. Dig. § 43.) 

11. INSURANCE—DIRECTORS OF INSURANCE CORPORATION, WHICH 
WENT INTO HANDS OF RECEIVER SHORTLY AFTER DIRECTORS 
SOLD THEIR STOCK, HELD TO HAVE SUSTAINED TRUST 
RELATIONSHIP TO CREDITORS. 

Directors of insurance corporation, which was functioning with difficulty, and 
which went into hands of receiver several months after directors sold their stock 
and retired, held to have sustained trust relationship to creditors of corporation. 


(For other cases, see Insurance, Dec. Dig. § 35.) 

14. INSURANCE—DIRECTORS OF INSURANCE CORPORATION HELD 
NOT TO HAVE SUSTAINED BURDEN OF PROVING FAIRNESS OF 
TRANSACTION WHEREBY THEY PURCHASED SECURITIES FOR 
CORPORATION FROM G., AND G. USED CASH RECEIVED FROM 
aa FOR SECURITIES TO PURCHASE DIRECTORS’ 

OCK. 

Directors of insurance corporation held not to have sustained burden of proving 
fairness of transaction whereby directors solditheir stock to G. and received cash 
therefor, by buying securities from purc'aser of their stock for corporation and by 
having purchaser pay for stock with cash received from corporation for securities. 


(For other cases, see Insurance, Dec. Dig. § 35.) 


15. INSURANCE—APPROPRIATION BY DIRECTORS OF CORPORA- 
TION’S BANK ACCOUNTS TO PAYMENT OF PRICE OF THEIR 
STOCK SOLD HELD CONSTRUCTIVELY FRAUDULENT AS TO 
CREDITORS (CODE 1879, §1621). 


Under Code 1897, § 1621, appropriation by directors of insurance corporation’s 
bank accounts to payment of price of their stock sold to G., by buying securities for 
corporation from G. and having G. pay for stock with corporation’s checks drawn 
on such bank accounts for securities purchased, held constructively fraudulent as to 
creditors. 

(For other cases, see Insurance, Dec. Dig. § 35.) 


16. INSURANCE—INSURANCE CORPORATION WAS NOT LIABLE TO 
DIRECTORS FOR AMOUNT CONTRIBUTED TO SURPLUS. 


Insurance corporation held not liable to directors for funds furnished by them 
as contribution to surplus. 
(For other cases, see Insurance, Dec. Dig. § 35.) 

17. INSURANCE—IN SUIT BY RECEIVER AGAINST DIRECTORS TO 
RECOVER FUNDS OF CORPORATION APPLIED BY DIRECTORS ON 
PRICE OF THEIR STOCK ON CONTRACT FOR SALE THEREOF, 
RESTORATION OF STATUS QUO TENDERED IN PETITION AND 
OFFERED AT TAKING OF TESTIMONY HELD SUFFICIENT. 


In suit by receiver of insurance company against directors to recover funds of 
corporation applied by defendants on price of their stock on contract for sale 
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thereof, restoration of status quo tendered in petition and offered at taking of 
testimony held sufficient in equity. 


(For other cases, see Insurance, Dec. Dig. § 35.) 


Appeal from District Court, Lyon County; C. C. Bradley, Judge. 
uit by receiver of an insurance company against the directors to recover funds 
uf the company applied by defendants on the price of their stock on a contract for 
the sale thereof to the Gardner Mortgage & Securities Company. Decree for plain- 
tiff. Defendants appeal. Affirmed. 

Superseding former opinion in 206 N. W. 273. 

J. M. Parsons, of Des Moines, E. C. Roach, of Rock Rapids, Wagner, Pike & 
Knoepfler, of Sioux City, and Warren H. White, of Rock Rapids, for appellants. 

Parrish, Cohen, Guthrie & Watters, of Des Moines, and Thomas & Meyers, of 
Rock Rapids, for appellee. 

Moriinc, J. - The defendants were the board of directors of the Interstate 
Automobile Insurance Company of Rock Rapids, Iowa, of which the plaintiff was 
appointed receiver in November, 1921. On February 28, 1921, the defendants agreed 
to sell Gardner Mortgage & Securities Company of Bloomington, Ill., their 1325 
shares of stock at $300 per share, totaling $397,500, of which the Gardner Company 
paid $50,000. This $50,000 is not in controversy. The balance of $347,500 was paid 
by two checks drawn on the bank accounts of the Interstate Company one for 
$250,000 on the Iowa Savings Bank of Rock Rapids, and one for $97,500 on the Des 
Moines National Bank. The present suit is brought to recover the amount of these 
two checks. The defendants’ claim is: First. That they sustained no trust relation- 
ship to the creditors of the company, and also'that it is not shown that there were 
such creditors at the time the checks were drawn or creditors who would have any 
tight to complain. Second. That the deposit of the Interstate Company with the 
Iowa Savings Bank was uncollectable, could not be utilized by the company; that 
the Gardner Company in connection with the purchase of stock agreed to contribute 
$100,000 to the company’s surplus and put in the assets securities which could be 
utilized; that defendants relied in good faith upon the Gardner Company’s agree- 


ment and are not responsible for the failure of the Gardner Company to carry 
ét out. 


[1-8] Two or three principles of law should be borne in mind in the consideration 
of the facts of the case. The stockholders of a corporation are not entitled to a 
distribution of the assets among themselves while corporate debts remain unpaid. 
The creditors must be paid before the stockholders are entitled to corporate property, 
ond the latter are entitled only td what remains after the debts are paid. The 
creditors have (except as against bona fide purchasers) an equitable right in the 
assets in the nature of an equitable lien. Luedecke v. Des Moines Cabinet Co., 140 
Towa, 223, 118 N. W. 456, 32 L. R. A. (N. S.) 616; Farnsworth v. Muscatine P. & P. 
I. Co., 177 Iowa 21, 24, et seq., 142 N. W. 981; Northern Pacific Railway Co. v. 
Boyd, 228 U. S. 482, 33 S. Ct. 554, 57, L. Ed. 931; Central Improvement Co. v. 
Cambria Steel Co. (C. C. A.) 210 F. 696, 706. A distribution of assets among the 
stockholders, while there are unpaid creditors who would be prejudiced thereby, 
is in law as to such creditors fraudulent. Id. The directors are primarily trustees 
for the corporation and its stockholders, and it is their duty to manage the affairs of 
the corporation and administer its assets in accordance with the law and the legal 
rights of all persons interested. Manifestly in such management and administration 
the board of directors owe to the creditors the duty of not making a disposition of 
corporate assets which would ag to the creditors be fraudulent or which would 
naturally result in unlawfully prejudicing their rights. The directors have the 
custody and control of the assets of the corporation for the benefit of those to whom 
they belong and necessarily, in the respects indicated, sustain a trust relationship to 
the creditors. Hibernia Bank v. Succession, 140 La. 969, 74 So. 267, 269; L. R. A. 
1917D, 402; Wilkinson v. Bauerle, 41 N. J. Eq. 635, 7 A 514. If the corporation 
is insolvent, the directors are trustees for the ‘creditors as well as the stockholders. 
Id.; Johnson v. Railway, 281 Mo. 90, 219 S. W. 38; Beach v. Williamson, 78 Fla. 
611, 83 So. 860, 9 A. L. R. 1438; Thompson, Corp. (2d Ed.) 6171, 6173, 6175 ;. 1922 
Supp. Id.; Mica Co. v. Heath, 81 N. H. 470. 128 A. 805; Pender v. Speight, 159 
N. C. 612. 75 S. E. 851: 14A C. J. 169; Wabash Co. v.. Iowa Co., 200 Iowa, 384, 202 
N. W. 595; Bank v. Fireproof Storage Co., 199 Iowa, 1285, 202 N. W. 14. A 
fiduciary may not, directly or indirectly, appropriate the trust fund to himself with- 
out ‘the concurrence of the cestuis with full knowledge of the facts. Id.; 3 Pom. 
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Eq. § 1073. Such an appropriation would be voidable at the option of the cestuis, 
without any showing of fraud, negligence, or prejudice. Id. Certain classes of 
contracts made by interested directors have been sustained on a showing of fairness 
and good faith (on which the directors have the burden of proof), but those cases 
are not applicable to the facts of this case. See 2 Thompson Corp. (2d Ed.) §§1225, 
1226, 1227, 1232; 14a C. J. 125 et seqg.; Code 1897, § 1621. When a corporation has 
tecome insolvent and a receiver appointed, the receiver represents the creditors and 
has the right of disaffirmance. 14a C. J. 1002, 1003. 

[9, 10] The insurance company was required not only to pay losses occurring 
on policies in force, but also for the purpose of protecting policy holders to maintain 
its capital and to hold a reserve for unearned premiums. 37 G. A., c. 428; 39 G. A,, c. 
190; Code 1897, § 1731. Policy holders in paying their premiums and taking out 
policies gave credit to the company, and from the dates of their policies had the 
right to require the fulfillment of these obligations and were creditors. 2 Words 
and Phrases, 1713 et seq. See Burnham v. Ins. Co.,:36 Iowa, 632; Shloss v. Surety 
Co., 149 Iowa, 382, 128 N. W. 384. 

The Interstate Company was organized as a stock company in 1918. Its capital 
stock at par value of $100 per share was $200,000. The record does not show the 
amount of insurance carried, but the gross premiums, according to the examiner’s 
report, as shown in the ledger assets December 31, 1919 (we assume for the year), 
were nearly $1,000,000, and gross losses $311,373.05. It is shown that ‘claims made 
against the company during the first six months of 1920 amounted to $15,000 to 
$18,000 per month. In November and December of 1920 and the first two months of 
1921 they increased to $45,000 or $50,000 per month. During 1920 the defendants 
contributed to the surplus of the company $135,000. This money was borrowed by 
defendants, ‘and as will be noted the funds realized from the checks in controversy 
were used, in large part at least, to pay defendants’ (and their wives’) notes therefor. 
in the latter part of 1920 the defendants took under consideration the matter of 
increasing the capital of the company and later the question of procuring reinsurance 
and also consolidation. In the course of their efforts to procure reinsurance they met 
H. P. Gardner, of Bloomington, Ill, who was extensively engaged in insurance opera- 
tions, and authorized him to effect reinsurance. The defendants had looked up the 
financial condition of Gardner and his company. Gardner showed them his residence 
worth $30,000 or $40,000, and the residences of his associates worth more; he showed 
them his office in which 30 or 40 people were employed. Defendants were informed 
that Gardner had an extensive insurance business. 

On October 30, 1920, a bank at Bloomington wrote defendants that: 

Gardner “recently went in for sale of bonds as side line and now endeavoring to 
promote Gardner Mortgage Securities Company (or similar name) with capital as 
much over million as possible to raise. Promotion slow at present. Object when 
promoted to make and resell mortgages, loans. * * * They deal some in city real 
estate and buy and sell as well as building on their own capital. Reputation good.” 

Defendants were informed by another bank that Gardner was considered honor- 
able, upright, prompt in every way. “We give him quite a good line when in funds, 
business is very good. Probably does the largest insurance business in the city. Res- 
ponsibility probably $20,000.” Another bank informed defendants that they considered 
Gardner very highly, one of the most successful insurance men in that part; that he 
had made good. Gardner agreed to arrange for reinsurance. He told defendants 
that he could better arrange for it by having stock. On January 15, 1921, an 
agreement was made by the defendants with the Gardner Loan & Trust Company 
to sell to the Gardner Company 1,000 shares of the insurance company stock at $280 
per share, payable $50,000 in cash on or before January 25, 1921, $50,000 on or before 
February 10, and $180,000 in approved bonds or securities on or before Februarv 10, 
1921. Gardner made none of these payments. Before February 28th defendants 
reached the conclusion that further dealings with Gardner were useless. They so 
notified Gardner, but agreed to give him a further hearing. Tonne, the secretary 
of the Interstate Company, testifies : 

“The negotiations going on between the board and Mr. Gardner at first were 
mostly explanations or reasons for the delay in reinsurance; the majority of the 
board commenced to feel that they should make reinsurance arrangements indepen- 
dent of Mr. Gardner under the existing conditions: there seemed to be considerable 
attempt to find wavs and means to further the reinsurance contract, and there was 
some talk about the sale of 1,000 shares of stock for which he had previously a 
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contract, and that is when the first suggestion came from him that he was handi- 
capped by not having control of the company * * * he first broached the subject of 
buying control of the company himself a day or two after he arrived. That was 
talked over with members of the board, and the contract of February 28th resulted 
from that; he claimed he could more easily carry out the plans cf the reinsurance 
merger; * * * there was conversation between Gardner and members of the board 
about the ability of Mr. Gardner in carrying out a contract of this character; one 
was that the Gardner Mortgage & Securities Company had assets of approximately 
$600,000 that were available and acceptable for reinsurance purposes; he said he 
controlled them and could use them, I think; he mentioned his connection with the 
Great American Insurance Company if (with) the assets of the Gardner Mortgage 
& Securities Company he could get plenty from the Great American.” 

On February 28, 1921, a contract was made by which defendants agreed to sell 
to Gardner Company 1,325 shares at $300 per share, a total of $397,500, to be paid 
$50,000 March 8, 1921, in securities acceptable to the insurance department; the 
halance “in the same class of securities at such time or times as the lowa Savings 
Bank of Rock Rapids, Iowa, can liquidate the securities which are to be furnished 
to the said bank * * * on or before May 1, 1921.” By this agreement the defendants 
Bradley and Maloney were to retire from the directorate immediately on the payment 
of the $50,000, and thereupon Gardner was to be elected director and vice president. 
It was agreed also that the Interstate Company should engage in the general fire 
insurance business under the management of Gardner and as he might determine, 
but the automobile business was to be managed at Rock Rapids. 

Gardner paid the $50,000 in securities. The defendants sold them and used the 
proceeds upon their notes previously referred to. No claim is made in this suit 
for the $50,000. It was understood that Gardner could not utilize and did not 
want the Iowa Savifgs Bank deposit, and that the funds on deposit in the banks. 
were to be used in payment of the stock. It was the understanding that Gardner 
was to substitute in the assets of the company good securities in the place of the 
bank deposits. Bradley and Maloney resigned, and Gardner was elected director and 
vice president March 14, 1921. (The other defendant directors retired during May 
and June, 1921, after receiving the checks.) On April 8, 1921, no further payment 
having been made, a so-called “escrow agreement” was made by which the Gardner 
Company gave its promissory notes for $347,500 and deposited them with the 
American Bank at Bloomington, Il. 

The Gardner Company also deposited in the American Bank as collateral 
promissory notes held by the Gardner Company and received by it for its stock in 
various amounts from $71.80 to $15,000, aggregating $131,071.80. This deposit was 
made under agreement that if the Gardner Company’s notes of $347,500 were paid 
by May 18, 1921, the collateral was to be returned to the Gardner Company, otherwise 
to become the ‘property of Tonne (defendants?). On May 6, 1921, Gardner by 
— requested Tonne to have the American Bank release the securities. The letter 
stated: 


“The $347,500 note, signed by the Gardner Mortgage and Securities Company,. 
will be taken up upon this release and we are issuing a new note for $220,378.20. 
This will make good the amount taken out for payment of the stock and these 
are all assets readily admitted by the department. As soon as I get the Van Nest 
stock, will then make the contribution to surplus and in different class of securities.’”” 

In the meantime (April 28, 1921) the defendants had contracted with the owners. 
of all of the rest of the stock (except that held by Van Nest, 125 shares) to purchase 
66 per cent. of their holdings at $200 per share, for which defendants, except: 
Bradley, gave their notes, due in two years, payable in certificates of deposit of the 
Towa Savings Bank of Rock Rapids. The sellers agreed also to exchange the 
balance of their stock in the Interstate Company for stock in the Gardner Company. 
As early as January 31, 1921, Gardner in one of his telegrams to defendants expressed 
as one of the terms of payment for the stock that payment was to be madé “as fast 
as funds can be released by bank.” The Interstate Company had on deposit with 
the Iowa Savings Bank as high as $545,000. Defendants claims that the bank was 
insolvent. The evidence is that on December 31, 1920, there was deposited in the 
Iowa Savings Bank $460,000, but losses and expenses were paid from the account, 
decreasing it to $300,000, on February 28, 1921. The testimony of the president of 
the bank as a witness for defendants is, 

“The insolvency of our bank at that time was not that it did not have plenty 
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of assets to take care of its liabilities. It was impossible to make collections and 
the bank suffered losses on many of their bills receivable; our bank is still doing 
business and is solvent; we think it had plenty of assets.” 

He says the bank couldn’t -have paid over the deposit then and could not to-day. 
“Most of this has been paid out in the way of another deposit in lesser amounts, so 
that it has substantially all been paid from time to time along in the different ways 
and at the different times.” 

It was arranged between defendants and Gardner that defendants would take 
over the deposit, and that Gardner would make a contribution to surplus in acceptable 
securities. The matter had been talked over with the insurance commissioner, Mr. 
Savage. The defendants claim that the commissioner had agreed that temporarily 
Gardner might deposit the notes of the Gardner Company and collateral as such 
contribution to surplus. The Interstate Company had been. examined, and the 
capital was found to be impaired to the amount of $50,000. Mr. Savage testifies 
that he talked over ways and means with Tonne and Gardner. “Gardner. said he 
could make good the impairment and provide for enough surplus to keep the company 
working. When I asked him whether or not he would do this in cash, put up cash on 
behalf of the company or to buy the company, he said, ‘No’; he couldn’t do it then, 
but he would put up notes of the Gardner Mortgage & Securities Company for 
$100,000 to make the impairment good and provide some little surplus. We didn’t 
like the idea very well, but did iconsent finally to the company taking the surplus 
with the idea and the assurance that in a short time the Gardner Mortgage & 
Securities Company would replace the notes with proper security, and we reached 
the conclusion that the securities were acceptable under the law, but still in view 
of that fact we didn’t like the class of paper with the assets of the company, and 
that was the reason we asked them to replace it as soon as possible with other 
securities, which they agreed to do.” On May 7, 1921, Gardner wrote to Tonne: 

“We made up a list of securities which the Interstate is buying from the 
Gardner Mortgage & Securities Company. These securities may not appeal to you 
as an investment on the face of it, but they are securities that are acceptable to the 
Tlinois department, and in accordance with my conversation with Mr. Savage of the 
Iowa department. This is simply an emergency arrangement and they will be taken 
down and mortgages, cash, or bonds put in their place in the next 60 days, all 
according to what our future program turns out to be. . : 

“There are a number of fire companies right now which we are trying to bring 
into the fold. The securities within listed are acceptable as payment of the reinsur- 
ance of the liability of the Interstate in two different companies, so I think they will 
be satisfactory for the purpose. 

“I am meeting parties Monday in Chicago relative to taking over the liability. 
The more I think of it, the more unwilling I am to let loose of it, as I am now 
firmly convinced that there is a very handsome profit in running this business off.” 

The list of securities referred to in this letter included promissorv notes of the 
character and to a large extent identical with the list of $131,071.80 referred to. 
This later list included such notes to the amount of $127,121.80 and Gardner Com- 
pany notes $220,378.20, making the total of $347,500, the balance of the contract price 
for the original 1,325 shares. The defendants on receiving the checks in question 
released the “escrow agreement,” and the 1,325 shares were delivered to Gardner. 
Tonne testifies that he had notified Gardner that defendants did not care to sign 
the release until he finished the contract; that the request for a release was a surprise 
because Gardner had told him “he would send me a list of securities so the company’s 
records could be properly supported.” Tonne testifies: 

“Q. Now, you say it wasn’t your contract but you were not willing to trust him 
to do that. at least you refused to? A. I might have been willing, but there were 
others interested. 

“CQ, Well, when I sav you, I mean you people that you represented? A. Yes.” 

The evidence is that the agency plant of the Interstate Company was worth from 
$100,000 to $200,000. Gardner was desirous of having this plant, and the sale of the 
stock gave. him the control of it. 


_ Tonne drew the two checks dated May 9, 1921, one for $250,000 on the Iowa 
avings Bank payable to the Gardner Mortgage Securities Companv, one for $97,500 
on the Des Moines. National payable to the Iowa Savings Bank. These checks were 
inclosed in an,envelone, taken by Maloney to Chicago, there indorsed by the Gardner 
Company, through Gardner, in blank, returned to Tonne.. Maloney says he did not 
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know what the checks were or have any part in the division. Tonne deposited the 
checks in the Iowa Savings Bank. The proceeds were used in paying the notes of 
the defendants (and their wives), including notes at the lowa Savings and $100,000 
of notes at the Des Moines National Bank, and the balance of such proceeds was 
paid by certificates of deposit of the Iowa Savings Bank to the defendants and to 
the minority stockholders, whose stock defendants had purchased. The evidence is 
that the majority and minority stockholders ultimately realized about the same 
amount for their stock, about $200 per share. 

Respecting the financial condition of the Interstate Company and the interests 
of Creditors, it may be noted that on April 11, 1921, defendants adopted a resolution 
reciting that the company was in immediate need of liquid funds to make payments 
on reinsurance contract and authorizing the secretary to arrange for the sale of all of 
the company mortgages. One of the defendants testified that the real purpose of 
disposing of the stock was to reinsure and protect the company because of the frozen 
condition of the bank account, which at the first of the year was about $460,000; 
that they were impressed that if they made a sale they must make it to one who had 
ready funds with which to take care of the reinsurance. A statement given by Tonne 
to Gardner March 1, 1921, showed capital and surplus $211,598.44 (or surplus 
$11,598.44). 

The Interstate Company report June 20, 1921, apparently made for the year 
ending December 31, 1920, showed an impairment of capital of $50,837.32, but a 
surplus as regards policy holders of $149,162.18. Both bank deposits were apparently 
figured in this report at face value. It is said that the evidence does not show that 
the company was indebted or the amount of its indebtedness when the arrangements 
in question were made. We think it is obvious, however, from what has been recited, 
that the defendant was carrying a large policy liability, and defendants recognized 
the fact that the company’s funds in the Iowa Savings Bank, which defendants claim 
was insolvent, were'not forthwith available; that they were under the necessity of 
either raising money by selling more stock or of effecting reinsurance or making 
further contributions to surplus. Over $600,000 of claims have been allowed. As 
has been stated, the claims were running from $45,000 to $50,000 per month. It 
cannot be assumed that the policy liabilities were, under these circumstances, incurred 
in any extraordinary amount after May 9, 1921, the date when defendants took the 
checks. Though the company could not get reinsurance (as defendants say) because 
it required $100,000, and the Iowa Savings Bank could not pay it,.the company had , 
£97,500 on deposit in the Des Moines National Bank. The only. reason given for 
what was done is that Gardner would not take the bank deposit. The defendants 
took and used the $97,500, a good cash asset that would otherwise have been available 
to policy holders or for reinsurance. While the defendants say that the purpose of 
the contract was to have liquid assets in the bank, and they do not concede that the 
Interstate Company was insolvent. defendants appropriated to their stock the $97,500. 
The evidence seems to be clear that before defndants took the checks. they had lost: 
confidence in Gardner so far as his carrying out his contract with them was concerned. 
Nevertheless they were willing to rely on him to carry out, after they had retired 
with the $97,500 and the $250,000, his further agreement to furnish $100,000 to 
surplus available for reinsurance, and they accepted for the company the Gardner 
Company’s “emergency arrangement,” by which the temporary securities would be 
taken down “and mortgages,'cash, or bonds put in their place in the next 60 days, 
all according to what our future program turns out to be.” One defendant testified 
that before signing the contract he asked Gardner if he had funds to obtain rein- 
surance and protect the interest of the stockholders and policy holdess,” and he 
turned a little red in the face and said: 

“Do you think I am a damn fool? Buying something I couldn’t pay for. 
* * * Our stock is worth on the market $125 per share.” 

This defendant testified that Gardner said the Gardner Company was paying 
substantial dividends and had on hand “what he termed liquid assets” in the neigh- 
borhood of $600,000 that were available to put into this proposition and with which 
reinsurance could be procured; that Gardner said their syndicate had always been 
able to command such assets as they wanted from the Great American. Storjohann 
testified that the president of the Western Alliance Company with probably $350,000 
capital and $250,000 surplus, “with very little business on the books,” informed 
cefendants that: 

“It was proposed to merge it with the Interstate; * * * after the merger he 
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would declare a 60 per cent. dividend which would be notes of insurance companies 
«nd funds readily admitted by any insurance department and readily used for 
reinsurance purposes, but it was his plan that he would relieve both companies of 
all liability as far as insurance was concerned. They would all be reinsured and 
put on a clean footing. * * * I was informed that if he was going to give us this 
additional collateral he would necessarily have to have a little more time than the 
original contract provided for in order that he might carry out this merger plan. 
* * * He procured the $131,000.09 of collateral notes from his safe and asked that 
the stock be issued to him, that is, the balance of the 1,325. The understanding for 
April 8th, when we got those securities which satisfied us that this contract of 
_February 28th was going to be carried out, was that thereafter we would do what 
Gardner wanted done in carrying out the plans.” 

On February 11, 1921, Gardner had wired Tonne that: 


“I cannot pay for reinsurance myself and stock also at this time and wait for 


reimbursement, but will pay for reinsurance if you take pay for stock as bank 
releases deposit.” 


The project contemplated payment in securities acceptable to the insurance 


department and substitution of them so far as necessary for the frozen account. 
This was not done. 


[11] We are of the opinion that the defendants must be held to have sustained a 
trust relationship to the creditors of the corporation. Hibernia Bank & Trust Co. v. 
Succession of Cancienne, 140 La. 969, 74 So. 267, 269, L. R. A. 1917D, 402; Wilkinson 
v. Bauerle, 7 A. 514, 41 N. J. Eq. 635. While the Interstate Company is not con- 
ceded to have been insolvent, it manifestly was functioning with difficulty, and in 
November, 1921, went into the hands of a receiver. The purpose of state super- 
vision and of the efforts that were made to add to the surplus was to assure ability 
to pay losses and other obligations and running expenses in the ordinary course of 
business. A primary duty of the defendants under the law was to protect the policy 
holders. They recognized that duty. Their claim in effect is that such protection 
and the substitution of liquid assets for the frozen bank account was the end in 
view in making sale of their stock. The rights of policy holders accrued from the 
dates of their contracts. Insurance policies run for considerable periods of time, and 
premiums are paid in advance. The surplus was required for policy holders that it 
be furnished and the requirement assumes the the existence of liabilities. It would 
be unreasonable to hold on this record that the existence of liabilities to policy holders 
on May 9, 1921, is not shown. Undoubtedly the defendants had no actual fraudulent 
intent or purpose of defeating creditors. Their claim is that they acted in entire 
good faith and obtained Gardner’s agreement to provide surplus, but that Gardner 
did not perform his agreement, and that the troubles; of the company are due to 
Gardner’s default and not to their breach of duty. It is clear we think that the 
defendants did not trust Gardner’s agreements with themselves when or so far as 
their interests were involved. The secretary, Tonne, testifies: 

“I broached the subject of the escrow agreement; at that time he had already 
put in $50,000; he had $50,000 worth of stock at the basis at which he purchased it, 
and we wanted further assurance; there was further conversation between Gardner, 
Storjohann, and myself at that\time; Storjohann and I wanted further guaranties 
as to his carrying out the contract; our reason was that after a month since he had 
paid his $50,000 we didn’t feel that for that investment of $50,000 for which he had 
stock he should have the full approval of handling the company unless we knew he 
had further investments; we had a plant ‘that had been a success and the reputation 
of the company was worth considerable, and I wanted to feel that he had enough 
invested so that he could go through with his deal with the company. 

He says that the previous payment of $50,000, readily made in good securities 
inspired at that time confidence. The $50,000 was, however, a comparatively small 
part of the $397,500, or of that plus the price of the minority stock. It appears that 
in the assets of the Interstate Company are the notes of the Gardner Company, 
stock-in that company, the miscellaneous list of notes above referred to, and the 
stock- in the automobile companv formerly belonging to defendants. The Gardner 
Company notes, amounting to $100,000, are shown on the ledger as contributed to 
surplus July 31, 1921. A former employee of the Interstate Company testifies that 
personally he never made any effort to collect the notes; he thought at one time 
there was a circular letter sent out; there were evidently some responses; that he 
-ecalled seeing the letter of one of the parties sent back to him by Gardner advising 
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him not to pay the note. The receiver testifies that one or more of the Gardner notes 
are in default; that he figures them poor. The Interstate Company has been 
divested of the $97,500 of cash in the Des Moines National Bank, of the $250,000 in 
the Iowa Savings Bank (which to all intents and purposes has on the record here 
been paid). Gardner was obviously a promoter and speculator relying on the success- 
ful consummation of proposed consolidations and on declaring and utilizing a 60 
per cent. promoters’ dividend. While the defendants had no thought of actively 
injuring creditors or perpetrating any wrong, it must be said that they did not 
exercise in their trust capacity the same care and diligence and use the same precau- 
tions that they thought necessary to use in their own interests in the same trans- 
actions. They trusted,:after they got the checks, to Gardner’s mere agreement to 
arrange for proper surplus for the company. The directors, except Bradley and 
Maloney, continued as such until the transactions in controversy were consummated. 
Bradley and Maloney were parties to the original contract. Their resignation was 
in performance of their agreement and for the purpose of putting Gardner in 
control. They have received and are retaining the benefit of the later agreements. 
In fact, one of them procured, through he claims unwittingly, the Gardner Com- 
pany indorsements of the checks. It was the action of the defendants in their 
capacity of directors of the company that has brought to their possession and 
enjoyment the company’s funds, and brought to the company‘an apparent depletion 
of assets. The defendants cannot be heard to say in defense that they were acting 
merely at the hehest of Gardner, or that the wrong sustained by the company was 
the wrong of Gardner and not of themselves, nor can they shift responsibility to 
the insurance commissioner for the result of their official action. See Globe Woolen 
Co. v. Utica Gas & Electric Co., 224 N. Y. 483, 121 N. E. 378. We may add that 
the record does not show but that Van Nest still holds his stock to the amount of 
$12,500 par value. It is not shown that he consented to the transactions under 
review. ‘The receiver represents both stockholders and creditors. 14 A. C. J. 990 


[12-14] That directors sustain a fiduciary relation to stockholders is* conceded. 
The policy of the law is to put fiduciaries beyond the reach of temptation by making 
it unprofitable for them to yield to it. To that end an act of the fiduciary in which 
personal interest and duty conflict is voidable at the mere option of the beneficiary, 
regardless of good faith or results: ‘The court will not inquire into its profitableness 
to the trustee or prejudice to the beneficiary. This rule is applicable to the acts of 
boards of directors. Hibernia Bank & Trust Co. v. Succession of Cancienne, 140 
La. 969, 74 S. 267, 269, L. R. A. 1917D, 402; Coleman v. Second Avenue R. R. 
Ce., 38 N. Y. 201; Alabama Fidelity Co. v. Dubberly, 198 Ala. 545, 73 So. 911; 
O’Conner Mining & Manufacturing Co. v. Coosa Furnace Co., 95 Ala. 614, 10 So. 
290, 36 Am. St. Rep. 251; Sausalito Bay Land Co. v. Sausalito Improvement Co., 
166 Cal. 302, 136 P. 57; Demoulin v. Magnesite Co., 199 P. 42, 186 Cal. 128; Curtin 
v. Salmon River Co., 130 Cal. 345, 62 P. 552, 80 Am. St. Rep. 132; Corsicana 
National Bank v. Johnson, 251 U. S. 68, 40 S. Ct. 82,.64 L. Ed. 141, 155; 2 Cook, 
Corp. § 652. Buell v. Buckingham, 16 Iowa, 284, 85 Am. Dec. 516, does not establish 
a different rule. If the contract belonged to that class, which under the necessities 
of the case, when fair, will be sustained, still the burden of proving fairness is upon 
the directors and the defendants have not successfully sustained that burden. 2 
Thompson, Corp. (2d Ed.) §§ 1225 to 1227; Twin Lick Oil Co. v. Marbury, 91 U. S. 
587, 23 L. Ed. 328. 

The defendants whose only rights in the property of the corporation were sub- 
ordinate to liabilities to creditors are attempting to maintain the position of having 
the superior title to the funds of the company and to the amount (nominally, at least) 
of $347,500. The evidence that the defendants and the minority stockholders got 
the same price for their stock, $200 per share, would indicate that the defendants 
computed the stock at $200, the surplus at $100 per share, thereby getting back their 
contribution to surplus in full. Deducting the $50,000 paid in securities, defendants 
are in the position of getting out of the bank accounts of the company approximately 
$150 per share for their stock of the par value of $100. The stock which they had 
now appears in the assets of the company (as collateral) left for the creditors. It 
is obviously of no value to them. 

[15, 16] Without further relating or commenting on the facts, it is sufficient to 
say that the appropriation of the bank accounts by defendants to the payment of the 
price of their stock on_the sale to Gardner was constructively fraudulent as to 
creditors. Luedecke v. Des Moines Cabinet Co., 140 Iowa, 223, 118 N. W. 456, 32 
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L.. R. A. (N. S.) 616. See Code 1879, § 1621. Defendants suggest a liability of 
the company to them for the amount contributed to surplus. The only evidence is 
to the effect that the funds furnished were a contribution. There is no basis for 
holding the company liable for it. See In re Prunty’s Estate, 201 Iowa, 670, 207 
N. W. 785, and cases cited. 

[17] It is claimed that plaintiff has not restored the status quo. Restoration 
is tendered in the petition and was offered at the taking of| testimony. This is 
sufficient in equity. We are aware that our conclusions may result in very serious 
consequences to defendants, notwithstanding their freedom from evil motives. To 
sustain, however, their dealings with the company would be subversive of elementary 
principles governing fiduciary relationships in general and the management of cor- 
porations in particular, and would open the door to the grossest frauds, by corporate 
managers. 

We are of the opinion that the judgment is right, and it is affirmed. 

Evans, C. J., and ALBert, Stevens, Krnpic, and Dr Grarr, JJ., concur. 


STATE ex rel. NATIONAL MUT. INS. CO. v. CONN, 
Superintendent of Insurance. 
STATE ex rel. CELINA MUT. CASUALTY CO. v. SAME. 
(Nos. 19828, 19829.) 
Supreme Court of Ohio. June 22, 1927. 
157 Northwestern Reporter 563 
(Syllabus by the Court.) 

1. INSURANCE—SALARIES PAID MUTUAL INSURANCE COMPANY 
OFFICERS ARE NOT SUBJECT-MATTER OF DIRECT JUDICIAL IN- 
QUIRY; MANDAMUS TO COMPEL ISSUANCE OF RENEWAL LI- 
CENSE, REFUSED MUTUAL INSURANCE COMPANY BECAUSE OF 
EXCESSIVE SALARIES, WILL BE DENIED WITHOUT PROOF THAT 
SALARIES WERE REASONABLE. 

The salaries of the execufive officers of mutual insurance companies or- 
ganized under Ohio laws are not the subject-matter of direct judicial inquiry, but 
where the superintendent of insurance has refused to.renew the license of such 
company on the ground that excessive and exérbitant salaries have been paid and 
restoration has not been compelled, and an action in mandamus is instituted in 
this court praying the extraordinary writ of mandamus to compel the issuance 
of a renewal license, the writ will be denied in: the absence of proof that such 
salaries were reasonable. 

(For other cases, see Insurance, Dec. Dig. § 56.) 


2. INSURANCE—SALARIES PAID OFFICERS OF MUTUAL IN 
COMPANY, DENIED RENEWAL LICENSE BECAUSE EXCESSIVE 
MAY BE COMPARED WITH SALARIES OF OTHER SIMILAR 
COMPANIES IN DETERMINING RIGHT TO LICENSE. 

In determining whether the superintendent has denied a clear legal right to a 
mutual insurancd company in refusing to renew a license on such grounds, this 
court may properly make comparisons of the salaries paid with the salaries paid by 
other mutual insurance companies having approximately the same gross premium 
income. 

(For other cases, see Insurance, Dec. Dig. § 56.) 

Robinson, Jones, and Matthias, JJ., dissenting. 

Separate petitions in mandamus by the State, on the relation of the National 
Mutual Insurance Company, to compel Harry L. Conn, Superintendent of Insurance 
to issue a renewal license, and by the State, on the relation of the Celina Mutual 
Casualty Company against defendant named, in which defendant filed cross-petition. 
Writ denied, with difections—[By Editorial Staff.] 

See, also, 115 Ohio St. 607, 155 N. E. 138. 

Vorys, Sater, Seymour & Pease, of Columbus, Loree & Kloeb, of Celina, Ekern 
: a and L. F. Binkley, all of Chicago, Ill., and Carhart & Warner, of Marion, 

or relators. 

Edward C. Turner and C. C. Crabbe, Attys. Gen., and C. S. Younger, Asst. 
Atty. Gen., for respondent. 

Cope, Hart & Drukenbrod, of Canton, for policyholders. 

MarsHatt, C. J. These causes heard and decided upon a single record, were 
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formerly submitted to this court upon motion to strike matter from the answer 
(115 Ohio St. 607, 155 N. E. 138), and, those motions having been overruled, 
relators have filed replies, and the cause is now submitted upon the pleadings, the 
evidence, and arguments of counsel. 

The former opinion of this'court stated many facts and declared certain legal 
principles which will not be again discussed in this opinion, but they will be reaffirmed 
and adopted by reference. 

Upon consideration of the motions to strike matter from the answer, all those 
allegations were taken as true. The reply has made denials of many of them. By 
the reply it is alleged, as supplemental matter, that, since the decision of this court 
upon the motions, the contracts between said companies and the said E. J. Brookhart, 
whereby he was paid a salary of $12,500 by each of said companies, has been 
canceled by the voluntary action of the said Brookhart, and that from and after 
March 1, 1927, by contract of that date, the salary of the said Brookhart has been 
fixed by agreement with said two relator companies and the Mercer Casualty Company 
at $15,000 per annum# said salary being apportioned among the three companies 
according to their respective premium incomes. Said companies admit that approxi- 
mately $3,500 has been paid by them in the expense of this litigation. The reply 
further admits that the Mercer Casualty Company was incorporated February 8, 
1926, as a stock company, with a capital of $100,000, and that that company occupies 
the same office building with the relator companies, and that it is officeréd by prac- 
tically the same officers, but denies that it was intended to be a competing company 
to said relator companies. The reply further admits that\ certain policies of the 
Mercer Casualty Company were issued to persons who had been policyholders of 
said relator companies, but that the same were issued at the request of said policy- 
holders, in some instances on account of the pending litigation, and in other instances 
because they preferred to be insured in a stock company. While the reply does not 
specifically admit, it does not deny, the allegation of the supplemental answer wherein 
it is asserted that such premiums amount to approximately $7,000. The reply further 
states that the Mercer Casualty Company;was incorporated solely out of fear that 
the superintendent of insurance would not renew the license of the relator companies. 
The reply further alleges that the manager contract, or general agency contract, which 
has heretofore been determined by this court to be an amendment of the by-laws of 
said companies, was filed with the superintendent of insurance on April 23, 1918, and 
that the same was approved in writing by him on April 25, 1918; said approval having 
been made by the predecessor in office of the respbndent in this case. 

The reply contains further allegations of successive examinations and reports to 
the superintendent of insurance from April, 1918, to the year 1926, and that the 
general agency contract with Brookhart formed a part of those reports, and that 
said successive reports were approved by the predecessors in title of the present 
superintendent. The reply admits the relationship between E. J. Brookhart, Dora M. 
Brookhart, and C. M. Montgomery, and that these three parties composed the majority 
of the board of directors of said insurance companies. The reply contains many 
other allegations, but the foregoing constitute the issues which are decisive of the 
controversy. 

Upon leave given by this court, certain policyholders filed answers to the original 
cross-petition of the respondent, in which they deny that the methods of the 
insurance company, as alleged in respondent’s cross-petition, will be hazardous to its 
members, to policyholders, and the public, and the policyholders join in the prayer 
of the petition of relators. It is significant in this connection that only a limited 
number of policyholders have intervened out of a total number of more than 35,000 
holders of policies. At the time leave was given to the few policyholders to 
intervene, a suggestion was made from the bench that it would be more helpful to 
the court that a general meeting of policyholders be called and the court favored 
with an expression of the views of the policyholders generally. Such action has 
never been taken. 

Since the beginning of this action and during its progress, the respondent Harry 
L. Conn has resigned as superintendent, and is at this time only a nominal party to 
this proceeding. The real respondent is his succesor, William C. Safford. 

A large volume of testimony has been taken, which has been examined by this 
court, and it is proper to observe that it consists in large part of the testimony of 
alleged experts on the question of the value of the services of Mr. Brookhart, and 
a very large volume of testimony not relative to any issue in the case. Some of the 
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time of counsel has been occupied in endeavoring to develop matters of a personal 
nature, which was unnecessarily offensive, omission of which would have reflected 
credit upon counsel seeking to advance the same. 

ont deem it expedient to make certain findings of fact material to the inquiry, 
as follows: 

(1) The services of Mr. Brookhart during the entire period of his connection 
with each and all of said companies has not been characterized by any new inventions 
or progressive ideas in insurance which were not already known and utilized in 
the insurance business, 

(2) The two relator mutual companies and the Mercer Casualty Company are 
competitors in the insurance business, although occupying the same office and 
officered and managed by the same officers and agents. 

(3) The compensation paid to and received by, Brookhart under the general 
agency contract with the two relator companies is grossly in excess of the com- 
pensation ordinarily paid by insurance companies for like services. 

(4) The average compensation paid to officials of the same character as Brook- 
hart by other mutual insurance companies organized and doing business in Ohio 
does not exceed $9,000 per annum, and the highest salary paid by any Ohio mutual 
fire insurance company to its highest paid executive officer is $20,000 per annum, and 
the premium volume of said company is approxmiately ten times as great as the 
aggregate premium volume of relator companies. 

(5) Licenses to do business were issued to each of said companies from the 
time of their organization until and including the year 1925. 

(6) The general agency contract was first entered into with the National Mutual 
Insurance Company on December 7, 1917, which awarded to Brookhart 35 per cent. 
of the gross premiums, out of which he was to pay the costs of management and 
operation of the company, including all agents appointed by him, except the salaries 
of the directors of the company, the salaries and fees or commissions of the officers 
of the company, and such assistants as may be employed by the board of directors 
for such officers, the rents of the general offices of the company, attorney fees, taxes, 
and losses on insured property. That was by its terms to extend for the period of 
twenty years from January 1, 1918, and extended to Brookhart, his heirs and assigns. 
Upon the organization of the Celina Mutual Casualty Company in 1920, a similar 
contract was made with that company. On January 3, 1921, the contract was 
modified, whereby Brookhart was required to pay expenses and costs of the manage- 
ment operation of said company dnstead of expenses and costs of the management 
and operation of said company, and Brookhart was further exempted from the pay- 
ment of any expenses and attorney fees incurred in connection with losses. 

(7) There is a sharp conflict in the testimony as to the net compensation received 
by Brookhart during the years 1920, 1921, 1922, 1923, 1924, and 1925. The figures 
submitted by Brookhart show that for those years he received a total net compensation 
from the two mutual companies of $190,107.28. The testimony of respondent shows 
that he received a much larger sum than that for those years. We shall adopt the 
figures submitted by Brookhart, except that for the year 1925 we find that Brook- 
hart during that year drew $12,000 as salary, which is not shown in the exhibit 
submitted by him as having been credited to him. That exhibit does show that the 
sum of $12,000 for salary for Brookhart was credited to the expense account of 
the companies, and the figures shown by him are therefore augmented by said sum 
of $12,000, which results in finding that he received for those years the sum of 
$202,107.28. The maximum aggregate premium volume of all three companies has 
not in any year exceeded the sum of $600,000. 

(8) Mr. Brookhart having voluntarily entered into a contract with the com- 
panies under date of March 1, 1927, whereby he was to receive the sum of $15,000 
per year for all services to the three companies, to be apportioned among them 
according to premium volume, we find that his labors were not more onerous and 
his services not more valuable at any previous time than they were at the date of 
that contract. We therefore find that $15,000 per year is adequate compensation for 
services during all previous years. 

(9) The Mercer Casualty Company is an insurance company organized under 
Ohio laws having capital stock, and E. J. Brookhart owns 600 shares of a total of 
1,000 shares in said company. The constitution and by-laws of both relator com- 
panies contain a provision relating to the election of directors, as follows: 

“Said directors shall be elected by the members at the annual meeting of the 
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company ; no person shall be elected as a dirctor unless his or her name as a candidate 
for director shall have been filed with the secretary of the company sixty days prior 
to the date of said annual meeting.” 

Ph The by-laws of each of said companies contain the further provision, 
as follows: 

“Ten members present shall constitute a quorum for the transaction of business. 
No proxy may be used at said annual meeting. unless the same shall have been filed 
with the secretary at least ten days prior to the date of the annual meeting, provided, 
however, that no proxy shall be in favor of or used by any person except a member 
of the company.” 

(11) The examinations and reports of such examinations which were filed in 
the office of the superintendent of insurance prior to and including February 11, 1919, 
were approved by the superintendents of insurance then in office. The reports made 
subsequently to February 11, 1919, and which were filed in the office of the superin- 
tendent of insurance, were not approved by the superintendents in office at the time 
of filing of such reports. 

(12) No report of said insurance companies filed after February 11, 1919, con- 
taining any information concerning the general agency contract was ever specifically 
approved, and no testimony appears in this record tending to show that the attention 
of any superintendent of insurance was ever called to the matter of said general 
agency contract, after that date. 

(13) The Celina Mutual Casualty Company was organized February 16, 1920, 
and on February 23, 1920, entered into a contract with Brookhart containing the 
same terms and conditions as the contract theretofore made between the National 
Mutual Insurance Company and Brookhart, under date of December 7, 1917. An 
examination of the Celina Company was made by examiners of the state insurance 
department on December 31, 1920, and the report of that examination filed in the 
office of the superintendent of insurance incorporated the contract with Brookhart. 
The insurance commissioner did not approve that report or take any action upon it. 
Neither does the record show that his attention was called to the matter of the general 
agency contract. Another examination was made of the National Mutual Company 
on July 31, 1922, but the report of that examination contains only a meager reference 
to the general agency contract, and no reference whatever to the supplement to that 
contract, under date of January 3, 1921. No examination of either of said companies 
was thereafter made until 1925, and the attention of the department of insurance 
was not at any time called to the supplemental contract of January 3, 1921, until 
the year 1925. 

A report of an examination of the Celina Casualty Company, under date of July 
31, 1922, contains a reference to the Brookhart contract in even more meager terms 
without approval. F 


(14) Brookhart advanced to the National Mutual Insurance Company sums of 
money necessary to enable it to comply with the cash guaranty fund requirements 
of the law, as permitted by section 9507—12, General Code, the sums so advanced 
and not repaid amounting to $40,000, and likewise advanced to the Celina Mutual 
Casualty Company, for like purposes, the sum of $35,000. 

[1, 2] Upon the foregoing facts, the rules and principles of law applicable have 
in large part been stated in the syllabus of the former decision of this court upon the 
motions. Applying the first syllabus of that decision to the facts herein found, the 
approval of the report of the examiners made by the superintendent of insurance, in 
1919, was a compliance with the requirement of submitting by-laws to, and obtaining 
the approval of, the superintendent of insurance. That approval will be held to be 
valid and binding to December 31, 1919, the end of the calendar year in which the 
approval was given. No approval having thereafter been given in any subsequent 
report made upon either company, and the supplemental contract of January 3, 
1921, never having been brought to the attention of the department until 1925, that 
supplement to the agreement never did become a valid amendment to any by-law. 
The supplement having been entered into as a modification of the original agency 
contract, and having materially changed the same to the benefit of the policyholders, 
it must be held to have rendered the entire contract invalid from and after the date of 
‘he last approval by the department of insurance, which has heretofore been stated as 
of December 31, 1919. 

It is argued by counsel for relators, that, inasmuch as the superintendent of in- 
surance has been given the power and duty to judicially approve by-laws, when 
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uibmitted to him for approval, his successor may not thereafter set aside his ap- 
proval. Upon this point counsel have cited the case of United States v.. Bank of the 
Metropolis, 40 U. S. (15 Pet.) 377, 10 L. Ed. 774, and other cases of the same 
tenor. Upon the authorities cited, and especially upon the authority of United 
States v. Bank, we have reached the conclusion that the approval given to the re- 
port of 1919 validates all payments of compensation to Brookhart to the end of the 
year 1919, and that, by reason of the want of approval subsequent to that date, any 
compensation for services in excess of a reasonable compensation is subject to the 
orders of the superintendent of insurance. 

Paragraph 3 of the syllabus in the former decision’of this court, which is 
hereby affirmed, declares the payment of excessive and exorbitant salaries to officers 
and agents of a mutual insurance company to be an unsound practice and a 
wrong upon the policyholders and members of such company, and further declares 
it to be the right and the duty of the superintendent of insurance to require re- 
stitution of excessive and exorbitant amounts so paid. Having found that the 
sum of $15,000 is an adequate salary to be paid to Brookhart for the services 
shown to have been rendered by him, it follows that any excess above that sum, 
from and after January 1, 1920, was wrongfully paid, and should be restored to the 
treasuries of the insurance companies. 

It has already been decided by this court in the case of State ex re]. European 
Accident Ins. Co., v. Tomlinson, Supt. of Ins., 101 Ohio St. 459, 129 N. E. 684, as 
follows : 

“Section 617, General Code, imposes continuing powers upon the superintendent 
of insurance, requiring him to see that the insurance laws are enforced. And if he 
discovers that a licensee is contracting reinsurance without having made the deposit 
required by section 9510 (2), General Code, the superintendent, under authority of 
the former section, has power to revoke the license.” 

The above-quoted paragraph of the syllabus in that case is supported by rea- 
soning in an opinion written by Jones, J., and concurred in by every member of the 
court as then constituted. .That principle declared to be sound then is equally 
sound now. It is the right.and the duty of the superintendent of insurance to with- 
hold the renewal of the license in this case until full restitution has been made. 

It has been argued that these insurance companies should be permitted to con- 
duct their corporate affairs without interference on the part of the superintendent 
of insurance. This argument has been met in the former decision of this court 
upon the motions. 

It has further been argued that the policyholders are satisfied with the general 
agency contract, and two or three policyholders have intervened for the purpose of 
giving expression to their notions on that subject. If, instead of this expression 
having been given by only a few policyholders it had developed in the course of this 
hearing that an overwhelming majority of the policyholders preferred to pay the 
compensation agreed to be paid under those contracts, their views and wishes would 
find favor in this court. In the absence of that;expression, we can only conclude 
that they have felt that their individual interests were not sufficiently large to jus- 
tify the expense of investigation and redress. 

Mutual insurance has acquired a status of usefulness and a reputation for ser- 
vice in the insurance world. It has the sanction of legislation and has resulted in the 
majority of instances in reducing the cost of insurance. It has resulted in a multi- 
tude of other instances in disaster to persons who believed their risks were conser- 
vatively covered. Between these extremes of experiences, it has become established 
that governmental safeguards are imperative. The superintendent of insurance is by 
statute made the guardian and the conservator of the rights of the mutitude of in- 
sured, whose interests are large in the aggregate, but whose separate and individual 
rights are of too small value to warrant any expensive efforts toward investigation 
or redress. The transactions shown by this record are such that, if this court should 
award a writ of mandamus, and compel the issuance of the renewal licenses, such 
action would be contsrued by mutual insurance companies as giving unlimited lati- 
tude in the matter of making contracts for payment of salaries, and would be con- 
strued as denying to the superintendent of insurance supervision over the conduct 
and management of mutual insurance companies, and might eventually result in ex- 
ploitation of the insuring public to the permanent detriment and damage of mutual 
insurance enterprises. 

It has been urged in argument that Brookhart is a man of unusual business: at- 
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tainments. The same might truthfully be said of very many public officials who are 
drawing salaries which are only a fraction of the amount they could earn in private 
business enterprises. This argument does not meet the situation. Insurance has been 
by legislation impressed with a public use, and mutual insurance furnishes no field 
for the employment of business sagacity with any expectation that such services 
must be compensated. in competition with the demand for like services in the busi- 
ness world. 

It has further been urged in argument that lower insurance rates are offered 
by these relator companies than other mutual insurance companies in the same field. 
It is urged with equal insistence by counsel for respondent that, while these com- 
panies have lower rates than many companies, there are still other companies whose 
rates are lower than relators. We are not impressed with this argument, and do 
not feel that it is material to inquire into that feature of the case. It is absolutely 
certain and beyond question that rates must necessarily be higher because of paying 
exorbitant salaries than they would otherwise be, and policyholders in a mutual 
insurance company are entitled to have the benefit of the reduction. 

We are taking no action at this time upon the cross-petition of the respondents, 
praying for dissolution of the relator companies. It does not appear that either of 
relator companies has so far willfully disobeyed any order of the superintendent 
of insurance, and there has apparently been an understanding between relators and the 
superintendent of insurance that all matters would remain in statu quo pending a de- 
termination of the issues of this litigation. The issues made by the cross-petition 
can be determined when there has been a definite disobedience of the orders of the 
superintendent of insurance, or when it otherwise appears that either of relator com- 
panies is acting in known violation of law. We find it unnecessary therefore at this 
time to interpret the provisions of section 634—2, G. C. 

It has been urged that, inasmuch as the licenses) issued by the ‘superintendent 
of insurance to those relators during each of the years from 1920 to 1925 recited that 
relators had “fully complied with the laws,” their acts, proceedings, and records 
cannot thereafter be questioned. To this argument it may be answered that the 
violation of express statutory provisions is not the only subject-matter of adminis- 
trative redress. The unsound practice of permitting the payment of exorbitant salar- 
ies is equally subject to redress.’ It should further be answered that estoppel cannot 
be pleaded against the superintendent of insurance. If relators have acted wrongfully, 
or without legal warrant; the failure’ of the superintendent of insurance to correct an 
evil during one year does not justify a wrongdoer in pursuing his wrongful course. 
He cannot be said to have been misled to his prejudice. 

It follows from the fotegoing that the company should not be put to any ex- 
pense on account of this litigation. The costs of this action as well as the attorney 
fees for services of counsel representing relators should be paid by Mr. Brookhart. 
The costs of these suits will of course be taxed against the companies, but in mak- 
ing settlement with the companies it will be the duty of the insurance commissioner to 
require restitution to the companies of all such costs and counsel fees. : 

The relators have utterly failed to show a clear legal right to the extraordinary 
writ of mandamus. The respondent has completely established his defense. The 
writ will be denied. 

Writ denied. 

Day, Allen, and Kinkade, JJ., concur. 

Robinson, Jones, and Mathias, JJ., dissent. 


EASLEY et al. v. CONTINENTAL CASUALTY CO. (NO. 792-4794.) 
Commission of Appeals of Texas, Section B. June 25, 1927. 
296 Southwestern Reporter 487. 

2. INSURANCE—PROOF OF CUSTOM AS TO INSURANCE ’AGENTS 
GUARANTEEING PREMIUMS MATURING AFTER TERMINATION 
OF AGENCY HELD ADMISSIBLE, WHERE CONTRACT AND COR- 
RESPONDENCE WERE NOT CLEAR. 

Where insurance agency contract and correspondence relative thereto on 
agents’ terminating contract was not clear as to whether agents were to be 
guarantors on premiums accruing subsequent to termination, proof of custom as 
to guarantee of premiums maturing after termination of agency was admissible. 


(For other cases, see Insurance, Dec: Dig. § 82) 
Error to Court of Civil Appeals of Fifth Supreme Judicial District. 















948 The Insurance Law Journal, Vol. 69 [Nov., 1927 


Action by the Continental Casualty Company against George M. Easley and 
others, wherein defendants filed a cross-action. Judgment for defendants on the 
cross-action was reversed by the Court of Civil Appeals (290 S. W. 251), and de- 
fendants bring error. Judgment of the Court of Civil Appeals reversed, and that 
of the district court affirmed. 

Thompson, Knight, Baker & Harris and Geo. S. Wright, all of Dallas, for 
plaintiffs in error. 


Abraham Lepine, of Chicago, lll, and Crane & Crane, of Dallas, for defend- 
ant in error. 

Powe.., P. J. The Court of Civil Appeals fully states the nature and result 
of this case. See 290 S. W. 251. Plaintiffs in error were general agents of 
defendant in error in a defined territory for the purpose of procuring and trans- 
mitting applications for various kinds of insurance, writing and delivering policies 
thereon, and collecting and paying to the company the premiums on the insurance 
so effected. The insurance authorized to be written by these agents included 
workmen’s compensation. Policies of the latter kind involved a deposit or advance 
premium payment. The correct monthly premium payment was indefinite and was 
to be determined by an audit showing how many employees were on the pay roll dur- 
ing each month. 


The agency contract could be canceled as provided in paragraph 8 thereof 
reading as follows: 

“Paragraph 8. This contract may be terminated by either party hereto pro- 
vided 30 days’ notice in writing is given. In the event of such termination, or 
in the event of the death of the agent, there shall be due the agent in full satis- 
faction thereof, all accruing commissions, if any, upon premiums outstanding at 
date of termination.” 


Two other provisions of the contract, important in the determination of 
this case, read as follows: 

“Paragraph 12. The agent agrees to be responsible for and pay to the com- 
pany all premiums, whether advance, deposit, additional or otherwise, on policies 
issued by or through him, whether through brokers, local agents or otherwise.” 

“Paragraph 16. The agent shall forward to the company, not later than the 
10th day of each month, an account current in which shall appear all premiums 
on business written or renewed by or through said agent during the preceding 
month, including all premiums on payroll statements submitted and all additional 
premiums disclosed by audit and reported to said agent during said month. The 
agent shall forward to the company, not later than the 5th day of the second 


following month, remittances to cover the balance due as shown by said account 
current.” 


The contract of agency was dated January 29, 1918. Plaintiffs in error, under 
paragraph 8 aforesaid, gave notice of their desire to terminate the contract, and, 
by correspondence, it was brought to an end, effective August 31, 1919. It is 
conceded that the agents were guarantors of all premiums outstanding up to 
the very termination of the contract. And all such amounts were paid by the 
agents. But the dispute and ensuing litigation arose over the premiums which 
accrued on two compensation policies after the cancellation of the agency. 

The district court held the agents not liable for any such premiums, since 
they were admittedly not collected. The district court, however, awarded the 
agents a recovery on their cross-action against the company. It is admitted that 
this award was correct, and there seems to be no complaint against it. 

But, upon appeal, the Court of Civil Appeals reversed the judgment of the 
district court as to the premiums due on the compensation policies, and rendered 
judgment for $1,513.31, the amount of such premiums, less the usual commissions 
thereon, and also less the amounts admittedly owing by the company to its said 
agents on other matters. 

The sole question for determination in the Supreme Court is whether the 
district court or Court of Civil Appeals was correct in holding the agents liable 
as guarantors for these compensation policy premiums which accrued after the 
agency had terminated. The Court of Civil Appeals says the contract, in this 
connection, is perfectly clear, and that no proof of custom could be admitted to 
vary such a clear agency contract. 

In answer to the last stated view of the Court of Civil Appeals, counsel pre- 
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sent two assignments in the application, upon which the writ was granted, as 
follows: 
“First Assignment of Error. 

“The honorable Court of Civil Appeals erred in holding in its opinion that 
the general agency contract between the Continental Casualty Company and 
George M. Easley & Co. clearly and unconditionally bound George M. Easley & 
Co. to become responsible and pay to the Continental Casualty Company all 
premiums, advance, deposit, additional or otherwise, on policies issued by or 
through George M. Easley & Co., and that by its language the contract obligated 
George M. Easley & Co. to pay to the Continental Casualty Company premiums 
accruing or ripening on compensation policies after the termination of the agency 
contract. 

“Second Assignment of Error. 

“The honorable Court of Civil Appeals erred in holding in its opinion that 
because of the clear language of the agency contract imposing a liability upon 
George M. Easley & Co. to pay the Continental Casualty Company all premiums 
on policies issued by George M. Easley & Co., George M. Easley & Co. were 
liable for the premiums on the compensation policies for the month of September 
and other months following the cancellation of the agency contract, the parol 
testimony of George M. Easley to the effect that there was a universal, notorious 
custom that where such a contract was canceled, the agent was not to be respon- 
sible for premiums accruing or ripening after the termination of the agency 
contract, was inadmissible.” . 

[1] If the original contract, as well as the written correspondence in connection 
therewith, make it perfectly clear, as contended by the Court of Civil Appeals, that 
premiums accruing subsequent to cancellation of the agency contract were also guar- 
anteed by the former agents, then that court is correct in holding that no such clear 
contract in writing can be varied by parol proof of a contrary custom. For parties 
can contract contrary to mere custom. So after all there is no controversy over 


the rules of law governing this case. The difficulty arises in construing the con- 


tract and the subsequent correspondence in connection therewith. 

We have already set out the relevant portions of the original contract. The 
material portion of the correspondence between the parties is set out by the Court 
of Civil Appeals on pages 4 and 5 of its opinion accompanying the record in this case. 
This correspondence shows, conclusively, it seems to us, that the parties themselves 
construed this original contract in a way which seems to absolutely preclude the idea 
that the company held the agents absolutely liable for the compensation premiums 
accruing subsequent to August 31, even though such premiums be not collected. On 
August 15, the agents wrote the company as follows: 

“In this connection we beg to say that the balance due the company as per ac- 
count rendered will be sent you each month as same becomes due. However, we 
realize that you have a right to demand payment of all outstanding balances, and if 
you prefer, we will, as soon as August account is made up, remit you for all bal- 
ances due, including August. We will have some additional premiums under work- 
men’s compensation policies issued by us which will be coming due after August 
31st, and we can, if you desire, account to the company for these premiums as they 
accrue. We can also account for other premiums in the regular course of business 
on policies issued by us, and thus avoid confusion or any other dissatisfaction.” 

On August 19, the company replied to that letter as follows: 

“Relative to the payment by you of all outstanding balances as required by your 
agency contract, it gives me pleasure to advise you that the management of the 
Continental is entirely willing to waive this provision, with the understanding that 
the payments will be made at the same time and in the same manner and subject 
to the same conditions as though your contract were to continue in force beyond 
August 3lst. This will mean that you will continue to send us accounts current for 
developed premiums and cancellations for some time after the cancellation date of 
the contract, and it will give us the pleasure of that much longer business relations 
with you.” 2 

Under the original contract, the premium due on the compensation policies for 
August would not, in any event, have been determined by the audit prior to Septem- 
ber 10. Then, under the agency contract, the agents would have reported this 
September audit for August in their October account current to the company. Said 
August premium would have been payable to the company on November 5. Had 
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there been no termination of the agency, the August compensation premium would 
have been so paid. And the agents desired to handle it that way, even though the 
contract was being terminated. But both parties admitted in the correspondence 
that, under contract as written, it could not be so handled. In other words, that 
the entire amount would be due just as soon as the account for August could be 
made up. That is to say, the termination of the agency called for final settlement 
and discharge of all outstanding balances at the date of the termination of the con- 
tract. Now, it would have been utterly impossible to settle finally, shortly after 
August, if the company intended to hold the agents liable for compensation prem- 
iums which might or might not accrue during several months after August. We 
have, shown that the parties themselves understood that their original contract did 
not contemplate the holding of the agents as guarantors on premiums which were 
not outstanding at the time the agency terminated. 

However, it is equally clear that the parties made a new contract, under which 
it was'agreed that as to all premiums accruing up to and including August 31 (“out- 
standing balances”) they were to be handled as if the original contract were in 
force after August 31. Consequently, it cannot be disputed that the agents were still 
guarantors of all August premiums. And the agents so admit. All August ac- 
counts were settled. 

But, we are clear that, in making an effort to collect premiums on those 
compensation policies which accrued after the agency terminated, the agents were not 
bound by any contract calling for guaranty. That was a new relation and the uni- 
- versal custom in such a situation should be read into the new contract. As we read 
the contract and correspondence, it is not at all clear that the agents were to be 
guarantors on these subsequent premiums. That being true, the proof of custom was 
properly admitted by the district court. That parol proof, without dispute, was to 
the effect that there was no guarantee of premiums maturing after the agency was 
terminated. 

The Court of Civil Appeals says that the judgment of the district court should 
be affirmed if this proof of custom was properly admitted by the trial court. In our 
judgment, it was correctly admitted. 

Therefore we recommend that the judgment of the Court of Civil Appeals be 
reversed and that of the district court affirmed. 

Cureton, C. J. Judgment of the Court of Civil Appeals reversed, and that of 
the district court affirmed, as recommended by the Commission of Appeals. 


BOHRNSTEDT v. TRAVELERS’ INS. CO. 
Supreme Court of Oregon. September 20, 1927. 
259 Pacific Reporter 419. 

1. INSURANCE—FINDING THAT INSURANCE COMPANY WAIVED 
PROVISION OF CONTRACT WITH AGENT AUTHORIZING FOR- 
FEITURE OF COMMISSIONS HELD SUSTAINED BY EVIDENCE. 
In action by insurance agent to recover commissions on renewal premiums, evi- 

dence held to sustain finding that insurance company had waived provision of con- 

tract authorizing forfeiture of agent’s right to commissions on renewal premiums 
if he failed to promptly remit premiums collected by him. 
(For other cases, see Insurance, Dec. Dig. § (84[5].) 


2. INSURANCE—INSURANCE COMPANY ACQUIESCING IN AGENT’S 
FAILURE TO PROMPTLY REMIT MIGHT NOT FORFEIT COMMIS- 
SIONS THEREFOR, IN ABSENCE OF REASONABLE NOTICE OF IN- 
TENTION TO REQUIRE PROMPT REMITTANCE. 

Where insurance company had acquiesced in agent’s breach of provision of 
contract which required him to promptly remit all premiums, and which authorized 
forfeiture of renewal premiums for failure to do so, the insurer might not urge a 
forfeiture because of such breach, in absence of reasonable notice to the agent that 
it intended thereafter to enforce the contract according to its terms. 


(For other cases, see Insurance, Dec. Dig. § (84[5].) 
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3. INSURANCE—INSURANCE AGENT HELD NOT TO FORFEIT COM- 
MISSIONS BECAUSE HE ENTERED EMPLOY OF ANOTHER INSUR- 
ae ree WITHIN ONE YEAR, IN VIEW OF WHOLE CON- 
Insurance agent held not to forfeit commissions on renewal premiums because 

he entered employ of another insurance company within one year from termination 
of employment contract, where contract provided that, if agent at any time within 
one year from termination entered employ of another life insurance company, all 
right to further commissions on renewal premiums should cease, and also that com- 
missions should be paid on renewal premiums.after termination of agreement, except 
in case of violation of agent’s obligations and contract was terminated by company 
without cause. 

(For other cases, see Insurance, Dec. Dig. § (84[5].) 

En Banc. 

Appeal from Circuit Court, Marion County; Percy R. Kelly, Judge. 

Action by A. C. Bohrnstedt against the Travelers’ Insurance Company. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

Carey & Kerr, Charles A. Hart, and Marvin K. Holland, all of Portland, for 
appellant. 

William H. Trindle and W. C. Winslow, both of Salem, for respondent. 

Bext, J. This is an action to recover commissions on renewal premiums under 
an agency contract into which plaintiff and defendant insurance company entered on 
March 24, 1917. The contract continued in effect until June 8, 1921, when it was 
terminated by the defendant. The controversy arose over the payment of commis- 
sion upon renewal premiums which accrued and were paid within four years after 
the termination of the contract. The agreement, in part, provides: 

“(7) If the agent shall neglect to report and pay over premiums collected by 
him as provided herein, or shall otherwise violate any of the provisions hereof, all 
of his rights under this contract, including the right to commissions on all premiums 
payable thereafter and on renewals of all policies written hereunder, shall thereby 


forthwith terminate. 
x * 


* * * * * 


“(9) All moneys and other property collected or received by the agent for 
or in behalf of the compans shall be held in a fiduciary capacity, and shall not be 
used by him for any purpose whatsoever except as herein specifically authorized, 
but shall be delivered as soon as possible to the company, or to the cashier at the 
branch office to which the agent reports, or to his manager or other authorized 
representative of the company upon demand. 


“Part 2 on Renewal Premiums. 
* * * * « * io 


“If this contract shall be terminated after the agent has been continuously in 
the service of the company for five years, except for violation of his obligations 
hereunder, or shall be terminated by the death of the agent prior thereto, the com- 
pany will pay to his executors or administrators, or to such person as he may 
designate with the consent of the company, the commissions at the above rates on 
renewal premiums for a period of five years from the date of the termination 
of the contract; but in no case shall any commission on renewal premiums be 
payable on any life or endowment policy after the tenth year of insurance or on 
any term policy after the fifth year of insurance. 

“If this contract shall be terminated before the agent has been continuously in 
the service of the company for five years for any cause except the death of the 
agent (when renewal commissions as per the preceding paragraph shall be paid), and 
if the agent has not violated any of his obligations hereunder, the company will pay 
to the agent, or to such person as he may designate with the consent of the com- 
pany, commissions on renewal premiums at the above rates for the period stipulated 
in the following table; but in no case shall commissions on renewal premiums be 
payable on term policies after the fifth year of insurance. 


* * * * * * * 
“(19) Either party to this contract may terminate same by giving to the other 


party seven days’ notice in writing to that effect, and the power of the agent to 
collect and receive premiums shall cease with the termination of this contract.” 
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Plaintiff alleges performance of the above contract and a_waiver of the strict 
performance of that portion thereof designated as paragraphs 7 and 9, pertaining to 
the remittance to the insurance company of premiums collected by him. 

The defendant insurance company contends that plaintiff is not entitled to com- 
missions on renewal premiums for two reasons: (1) That he breached the contract 
by failing to remit premiums in accordance with its terms; (2) that, in violation of 
the terms of the contract, plaintiff, within a year after termination thereof, entered 
into the employment of a competitive life insurance company doing business within 
the disrict specified in the agency contract. The cause was submitted to a jury 
and a verdict returned in favor of plaintiff for $1,074.86. Defendant appeals. 

[1] There are two vital suestions: (1) Is there any evidence to support the 
finding of the jury that the defendant insurance company waived the strict per- 
formance of the terms of the contract relative to the remittance of premiums col- 
lected by plaintiff? (2) Did the court properly construe the contract relative to 
the right of plaintiff to a commission on renewal premiums, in the event of em- 
ployment by another insurance company within one year after the termination of 
the contract? 

[2] There is no express waiver involved, but, in our opinion, there is evidence 
tending to establish that defendant impliedly relinquished its right to strict enforce- 
ment of the contract requiring plaintiff promptly to remit insurance premiums col- 
lected by him. The record discloses that plaintiff, over a course of years, was very 
dilatory in making remittances. Defendant, however, did not at any time give notice 
that it would terminate the contract on account of such breach. It charged plain- 
tiff on its books for premiums collected by him from time to time. The cor- 
respondence indicates a continual effort on the part of the company to secure a 
satisfactory settlement of such account. It is stated in 13 C. J. 609: 

“* * * After a party has acquiesced in a breach of the contract, he cannot 
thereafter urge a forfeiture because of such breach, unless he has given reasonable 
notice of an intention thereafter to enforce the contract according to its terms.” . 

No notice was given of an intention to demand strict compliance with the 
terms of the contract relative to the manner of making remittances. Indeed, when 
the contract was terminated no reason was assigned therefor except that it was 
done “in accordance with its terms and conditions.” The jury was ably instructed 
upon the law of waiver and its finding of fact on that issue is conclusive. It is not 
deemed necessary to review the evidence at length. ’ ‘ om 

[3] Defendant contends that it is entitled to a directed verdict, since it is ad- 
mitted that plaintiff, within a year after the terminaion of the contract, entered the 
employment of another insurance company, Reliance is placed upon the following 
provision of the contract: 

“If the agent shall at any time within one year from date of the termination of 
this contract for any cause whatsoever enter the employment of any other life in- 
surance company to work in the territory specified in section 1, all right to further 
commissions on renewal premiums shall cease with the date of such employment.” 

If we were to look solely to that part of the contract above quoted, this con- 
tention would have much merit, but not so when the contract is considered in its 
entirety. The second paragraph above quoted in “part 2 on renewal premiums” pro- 
vides for payment of commission on renewal premiums after termination of the 
agreement “except for violation of his obligations hereunder.” In other words, if 
plaintiff complied with his contract. the insurance company agreed to pay com- 
mission on renewal premiums. This is somewhat inconsistent with that portion of 
the contract upon which defendant relies. but we believe it was not. within the con- 
templation of the parties that plaintiff would be obliged to forfeit commission on 
renewal premiums unless he had failed to comply with the terms of the contract. 
The jury found that plaintiff had not defaulted in the performance of his contract. 
and it therefore follows that it was terminated by defendant without cause. Cer- 
tainly defendant had the right to terminate this contract without assigning any 
reason therefor, but it does not follow that plaintiff would forfeit his right to com- 
mission on renewal premiums merely because he has entered the employ of another 
insurance company after his contract had thus been terminated. We approve the 
construction given this agreement by the trial court. 

The judgment is afhrmed. 
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LIFE. 
DRAKE v. MISSOURI STATE LIFE INS: CO. (No. 7731.) 
Circuit Court of Appeals, Eighth Circuit. July 28, 1927. 
21 Federal Reporter (2d) 39. 
INSURANCE—APPLICATION FOR LIFE INSURANCE AND ACCEPT- 

ANCE UNDER MISUNDERSTANDING OF KIND OF POLICY DE- 

SIRED HELD NOT TO HAVE CONSTITUTED CONTRACT. 

Where an application for life insurance which was ambiguous as to the kind 
of policy desired, was accepted by the company, and it prepared to issue and tender 
to applicant a policy in accordance with its understanding of the application, but 
applicant understood it to call for a policy on a different plan, and before tender 
sen be made applicant died, there was no meeting of minds and no contract re- 
sulted. 

(For other.cases, see Insurance, Dec. Dig. § 130[1].) 

In Error to the District Court of the United States for the Eastern District of 
Oklahoma, Robert L. Williams, District Judge. 

Action at law by Bernice Drake against the Missouri State Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 

Melton & Melton and Reford Bond, all of Chickasha, Okl., for plaintiff in 
error. 

Frank Wells, of Oklahoma City, Okl. (D. I. Johnston, of Oklahoma City, Okl., 


and Morton Jourdan, F. L. English, and Allen May, all of St. Louis, Mo., on the 
brief), for defendant in error. 


ad Before Kenyon, Circuit Judge, and Molyneaux and John B. Sanborn, District 
udges. . 


Joun B. SAnzorn, District Judge. Bernice Drake is the widow of J. F. Drake, 
deceased. On August 8, 1923, he signed an application for life insurance in the de- 
fendant company for $50,000 “on the term N.P.S.C. plan, A, B,C,or D 
rate.” “N P.S. C.” meant nonprofit sharing convertible. Mr. H. J. Brown, one of 
the company’s agents in Oklahoma, took the application, and forwarded it to the 
company. Mr. Drake told Mr. Brown that he wanted the cheapest policy the com- 
pany wrote. This was the nonparticipating, convertible 5-year term policy, plan 
“A.” The plan was not stated in the application as made out by Mr. Brown, and 
was not discussed. Mr. Brown calculated the premium to be $516.50, and Mr. 
Drake paid him that amount, and the application so showed. The preemium should 
have been $515.50. The application was forwarded to the home office of the com- 
pany in St. Louis, Mo., and reached the office August 13, 1923. It was returned to 
the company’s general agents in Oklahoma to have stated the length of term, which 
had been omitted in the application, and the full name of the beneficiary. It should 
be stated that, at the same time that Mr. Drake made application for this policy, he 
also made application for a similar policy for $100,000, the beneficiary in which 
was to be his partner. Because of the amount of the insurance called for, a second 
medical examination was required by the company, was made on August 20th, and 
the report received August 22d. Some further physical tests were required which 
were completed, so far as the home office was concerned, on October 17th. The 
rating sheet of the company, which gives the history of the application, contains 
this notation under date of October 19th: “150,000 reinsure above Co. limit. P. L. 
G. A. R. S. 10/20/23 J. J. P.” This referred to the two applications, the one 
for $50,000 involved in this suit, and the other for $100,000 not here involved. The 
initials were those of two assistant medical directors and a fourth vice president, 
who had authority to pass on applications. The total amount of insurance called 
for being more than the company’s limit, it intended to retain $20,000, and reinsure 
the balance. The application then went to the policy division of the company for 
issuance of the policy and for arrangement for reinsurance. This was about 
October 20th. The policy of insurance which carried a premium nearest $516.50 
was the 5-year term nonprofit sharing “A” plan, the premium on which, as stated, 
was $515.50, and which was the policy that both Mr. Drake and Mr. Brown had in 
mind at the time the application was made out. The company construed the appli- 
cation as calling for insurance on the “C” plan, taking the letter “C”’ before the 
word “plan” in the application to refer to that kind of a contract. But the com- 
pany was not permitted to write $50,000 of insurance on the “C” plan, and at first 
intended to treat the application as calling for part of the insurance on the “C” 
plan and the balance on the “D” plan. Finally it was determined to issue a policy 
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on the “B” plan, calling for a premium of $518. Under the “A” plan, the insured 
pays premiums regardless of disability. Under the “B” plan, if permanently dis- 
abled, premiums are waived. This accounts for the slight difference in the amount 
of premium. Mr. Drake died the night of October 22d. At that time, most, but 
not all, of the reinsurance had been arranged for.. The reinsurance was being ar- 
ranged on the basis of the policy being issued on the “B” plan. On the 24th 
of October, a notation on the rating sheet shows that the company authorized a class 
“C” $10,000 term policy. 

The application contains this provision: “My acceptance of any policy issued on 
this application will constitute a ratification by me of any correction in or addi- 
tions to this application made by the company in the space provided for ‘home office 
indorsements only,’ the policy issued pursuant to such change to be goveerned by 
provision No. 16 (c) of this application.” In the space provided “for home office in- 
dorsements only,” on the face of the application, appears these words: “State- 
ment No. 2-16 corrected to read as follows: 2. On the 5 yr. term, Conv. non-par 
plan class ‘B.’ 16 Ann. Prem, should be $518.00.” Statement No. 2 is the state- 
ment of the kind of insurance applied for, and statement No. 16 is the amount of 
premium. 

16 (c) of the application provides: “That if the first premium for the insurance 
hereby applied for be not paid to the agent at the time of making this application or 
if only a part of such premium be paid as aforesaid, or if the policy be issued for 
a less amount or on any other plan than that for which this application is made, 
the insurance shall not be effective until the policy is delivered to and accepted by 
me and the first premium thereon actually paid during my lifetime and continued 
good health, but upon such delivery, acceptance and payment during my lifetime 
and continued good health the policy shall be deemed to have taken effect from 
and shall bear the date of approval of the home office, or other date specifically re- 
quested by the applicant, on which date in each year thereafter subsequent premiums 
will be due and payable.” 

16 (a) of the application provided: “That if the first preemium for the in- 
surance hereby applied for be paid to the agent at the time of making this applica- 
tion in exchange for the company’s advance premium receipt therefor, correspond- 
ing in date and number with this application and signed by the company’s agent, 
the policy, if and when subsequently issued by the company in accordance with the 
terms of and for the amount and on the plan applied for in this application and 
delivered to me or my legal representative, shall, unless otherwise specifically re- 
quested, be dated and be effective in accordance with the provisions of such policy 
on and from the date of the medical examination.” 

16 (b) of the application provided: “That if the company shall not issue the 
policy for the amount and on the plan applied for, the amount paid as premium shall 
be returned on surrender of this receipt. 

The advance premium receipt reads: 

“Received of Joseph F. Drake the sum of five hundred sixteen and 50/100 dol- 
lars as the first annual premium on a policy of insurance for $50,000.00 on his life, 
for which application has been made this day to the Missouri State Life Insurance 
Company, such premium being paid in accordance with the conditions of Agree- 
ments (a) and (b) contained in the said application, copy of which agreements are 
printed on the back and made a part hereof. 

“Walters, Oklahoma, Aug. 8, 1923. 

“[Signed] H. J. Brown, Agent.” 

On the back of the receipt was printed clauses (a), (b), and (c) referred to 
above. The evidence showed that the company could have issued an “A” plan 
policy, and afterwards have adjusted the reinsurance. A Mr. Newton, in charge of 
the policy division, determined that a “B” plan policy should be issued upon this 
application: The policy was written up on October 24, 1923, on the “B” plan. On 
that day the company received news of Mr. Drake’s death, and nothing more was 
done, except to make this ‘note on the rating sheet: “10/24/23. Reconsidered and de- 
clined”—and to tender back the premium, which was refused. No notice was 
given to the assured that the application had been accepted, and the rating sheet 
was merely a record of the company for its own use. Except for Mr. Drake’s 
death, the “B” plan policy would have been sent to the agency accounting depart- 
ment of the company, and from there have gone to the general agents in Oklahoma 


City, with a statement and letter of transmittal, and would have been delivered 
to Mr. Drake. 
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Mrs. Drake, who was named as the beneficiary in the application, brought suit 
in the state court of Oklahoma against the company, on the theory that the appli- 
cation of her husband had been accepted and that a contract of insurance was in 
existence. The company removed the case to the United States District Court, 
where it was tried and a verdict directed for the defendant, and judgment entered 
thereon. It was brought here for review on a writ of error. 

The single a involved is whether there was in effect at the time of 
the death of Mr, Drake a contract of insurance between him and the defendant 
growing out of his application. The plaintiff claims that the company accepted ‘un- 
conditionally the application, and that therefore there was a contract, and that the 
actual issuance and delivery of the policy would have added nothin There is 
grave doubt whether a contract of insurance could have become effective until 
actual delivery to Mr. Drake—assuming unconditional acceptance of the applica- 
tion—but we think it is unnecessary to discuss‘or decide that question. 

It is elementary, of course, that there can be no contract unless the minds of 
the contracting parties meet. Mutual L. Insurance Co. v. roe Administrator, 23 
Wall. 85, 23 L. Ed. 152; Mohrstadt v. Mutual Life Ins. (C. C. A.) 115 F. 81; Pied- 
mont & A. Life Ins. Co. v. Ewing, 92 U. S. 377, 23 L. Ed. 610; La Compania Bil- 
baina v. Spanish Am., etc., Co., 146 U. S. a 13 S. Ct. 143, 36 L. Ed. 1054; Mac- 
Kelvie v. Mutual Ben. Life 9 Co. (C. C. A.) 287 F. 660; Travis v. Nederland 
Life Ins. Co. (C. C. A.) 104 F. 486. 

The application of Mr. Drake was ambiguous. It did not specify the plan upon 
which the policy was to be written, nor could the company tell from the amount of 
premium collected by the agent what form of contract was called for. Mr. Drake 
had in mind a policy upon the “A” plan, which called for a premium of $515.50. The 
company construed the application as calling for insurance on the “C” plan, or part 
upon the “C” and part upon the “D.” Finally, it was determined to issue and tender 
to Mr. Drake a “B” plan policy, calling for a premium of $518. The fact that the 
company would have issued an “A” plan policy, if it had known what Mr. Drake 
wanted, has no bearing on the case. It is what was done, and not what might have 
been done, or what would have been done, which is controlling, and we can make 
no contract for the parties. Mutual L. Insurance Co. v. Young’s Adm’r, supra. 

The thing which is fatal to the claim of the plaintiff is that the consent of the 
company to be bound by the contract which Mr. Drake proposed to make is en- 
tirely absent. The approval of the application did not amount to a consent, because 
those approving it had one thing in mind, while Mr. Drake had another. The fact 
is that Mr. Drake was entitled to refuse the policy the company was preparing to 
tender him, and recover his premium, and the company could not have successfully 
defended against a suit to recover it. It had not earned one dollar of the premium 
paid by Mr. Drake at the time of his death. It cannot be said that Drake was in- 
sured prior to his death upon the “A” plan, because the evidence shows that the 
company never had in mind that his application was for that kind of insurance, nor 
was he insured on the “B” plan, because he had made no offer to become so in- 
sured. The knowledge of the agent cannot help matters, because the acceptance of 
the application was, by its terms, for the company at its home office, and it did not 
accept the application for the policy Mr. Drake intended and agreed to pay for. 

n St. Paul Fire & Marine Ins. Co. v. Ruddy, 299 F. 189, 193, this court said: 
“As to the general legal phases applicable to the situation, it may be observed that 
there is no contract unless the minds of the parties meet; that.an insurance contract 
is no different than any other contract in that respect ; that the contract is a 
personal one between the insurer and the insured ; that, if there is no obligation as to 
one of the parties, there is none as to the other ; that, if anything of importance 
remained to be done by either party, the contract would not be complete. Stephen- 
son v. Germania Fire Ins. Co., 100 Neb. 456, 160 N. W. 962, L. R. A. 1917B [D] 307; 
Lett v. Guardian Fire Ins. Co., 125 N. Y. 82, 25 N. E. 1088; Davis v. Bremer County 
Fire Ins. Ass’n, 154 Iowa, 326, 134 N. W. 860; [Mutual L.] Insurance Co. v. Young’s 
Administrator, 90 U. S. (23 Wall.) 85, 106, 23 L. Ed. 152; New England Loan & 
Trust Co. v. Kenneally, 38 Neb. 895, 57 N. W. 759; Atlas Reduction Co. et al. v. 
New Zealand Ins. Co. of New Zealand, 138 F. 497, 71 C. C. A. 21,9 L. R. A. 
ph: >) 433; Phoenix Life Ins. Co. v. Raddin, 120 U. S. 183,7 S. Ct. 500, 30 L. Ed. 


eg from another decision of this court in AXtna Indemnity Co. v. J. 'R. 
Crowe Coal & Mining Co., 154 F. 545, 556: “It is well settled that an application for 
insurance is a proposition to the insurance company which must be accepted as 
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made, if at all. If a policy is executed and offered to the applicant different in 
any material respects from the application, it is in effect a rejection of the appli- 
cation, and a new proposition by the company, which the applicant may accept or 
rejejct at his pleasure” (citing cases). 

Again, in Rushing v. Manhattan Life Ins. Co. (C. C. A.) 224 F. 74, 78, it was 
said: “The material modification of the terms of a proposal of a contract by the 
party to whom it is offered is a rejection of the proposal and the tender of a new 
offer, which cannot become a contract until it has become known to and has been 
accepted by the first proposer.” See, also, McNicol v. New York Life Ins. Co. (C. 
C. A.) 149 F. 141. 

It is contended, however, that the question as to whether the company ac- 
cepted Drake’s application for an “A” plan policy was, under the facts shown, a 
question for the jury. The evidence of the company that the application was con- 
strued to be on the “C” plan is uncontradicted. The reinsurance was procured by 
the company on the “B” plan; the application bears the notation of the company 
of a correction of the application to call for a “B” plan policy, and the policy was 
actually written upon the “B” plan; and all these things were done prior to any 
notification of Drake’s death. We are unable to see how a verdict of a jury, in 
effect finding that the company understood the application to call for a policy of 
insurance on the “A” plan and had accepted it upon that basis, could stand in 
the face of this testimony. 

The case of Van Arsdale-Osborne Brokerage Co. v. Cooper, 28 Okl. 598, 115 
P. 779, relied on by the plaintiff, is beside the point. It is authority for the 
proposition that it is not essential to the validity of a contract of insurance actually 
agreed upon that a policy be executed unless that is a condition of the contract. 
It does not apply to this case, because there was here no contract of insurance 
actually agreed upon 

The judgment is affirmed. 


NEW YORK LIFE INS. CO. v. Aras. a 18776.) 
District Court, E. D. Louisiana. July 8 
o Application for Injunction to Stay east in State an Pending Plain- 
tiff’s Appeal, July 18, 1927. 
21 Federal. Reporter (2d) 172. 

1. INSURANCE—IN SUIT FOR CANCELLATION FOR FRAUD OF IN- 
SURANCE POLICIES BETWEEN SAME PARTIES, FEDERAL 
COURTS MAY ADD AMOUNTS OF THE SEVERAL POLICIES FOR 
JURISDICTIONAL PURPOSES. 

In a suit for cancellation for fraud of insurance policies between the same par- 
ties, and alleged to have grown out of substantially the same transaction, a federal 
court may add the amounts of the several policies to make up the jurisdictional 
amount. 

(For other cases, see Insurance, Dec. Dig. § 617.) 


2. INSURANCE—FEDERAL COURT HELD NOT TO HAVE EQUITABLE 
JURISDICTION TO ADJUDICATE MATTER OF DEFENSE TO AC- 
TION AT LAW IN STATE COURT IN CAUSE NOT REMOVABLE. 
Where a state court has first rightfully assumed jurisdiction of a cause not re- 

movable, equitable jurisdiction does not accrue to a federal court because it is 

thought that the law as administered by that court is more favorable to the party 
seeking its aid. 
(For other cases, see Insurance, Dec. Dig. § 617.) 


5. INSURANCE—THREATENED IRREPARABLE INJURY HELD NOT TO 
SUSTAIN SUIT FOR CANCELLATION OF POLICIES FOR FRAUD. 
Life insurance company held not entitled to maintain suit in a federal court to 

cancel policies for fraud, after the death of insured, on the ground of preventing 

irreparable injury because of a clause making the policies incontestable after a 

limited time, where it would be 14 months before the time expired and the bene- 

ficiary had already brought suit on one policy. 
- (For other cases, see Insurance, Dec. Dig. § 400.) 


In Equity. Suit by the New York Life Insurance Company against Mrs. 
Susie G. Marshall, widow of Frank A. Marshall. On motion to dismiss bill, which 





Life] New York Life Ins. Co. v. Marshall 957 


was granted, and later motion by complainant for injunction pending appeal. De- 
nied. 


Richard B. Montgomery, of Montgomery & Montgomery, of New Orleans, La., 
and B. D. Talley, of Bogalusa, La., for complainant. 


Charles Ellis Ott, of Ott & Rich, of Bogalusa, La., for defendant. 
On Motion to Dismiss. 


Burns, District Judge. The defendant is the widow of Frank A. Marshall, 
who died November 27, 1926. She is beneficiary under two policies of insurance, for 
$2,500 each, on the life of her said deceased husband. She moves to dismiss plain- 
tiff’s bill in equity, which prays for a cancellation and return of the two policies 
for alleged misrepresentations and suppressions of fact by the insured with respect 
to his health and medical history in two applications made by him for the insurance, 
preceding the issuance of the policies. 

Following Frank A. Marshall’s death, the insurance company plaintiff had de- 
clared the policies rescinded and had offered to return the paid premiums. The 
widow, now defendant here, thereupon filed suit in the Twenty-Second judicial dis- 
trict court for the parish of Washington, state of Louisiana, upon one policy only, 
praying for a judgment of $2,500. She has not as yet sued upon the other policy, 
which is for a like amount. Before defending that suit, which was not removable 
to this court, the insurance company filed this suit in equity, praying for an in- 
junction to restrain further proceedings by the defendant, as plaintiff, in the said 
court, during the pendency of this suit, and also praying for the cancellation and 
return of the policies as hereinabove first stated. 

By this motion to dismiss, the defendant attacks the jurisdiction of this court, 
urging the prohibition of section 265 of the Judicial Code (Comp. St. § 1242) 
against the granting of injunctions by the courts of the United States to stay pro- 
ceedings in any court of a state, and also the prohibition of section 267 of the Ju- 
dicial Code (Comp. St. § 1244), which prohibits suits in equity in the courts of the 
a States in any case where a plain, adequate, and complete remedy may be had 
at law. 

[1] Ordinarily this court would have and should exercise jurisdiction in a suit 
for the cancellation of a policy of insurance for fraud between citizens of different 
states, where the amount in controversy exceeds $3,000, and grant equitable remedy 
therein, even though the cause of action in the suit arose out of two separate policies 
or contracts, such as are in question here. These two policies, for $2,500 each, may 
be considered together for jurisdiction purposes, since they are between the same 
parties, are of the same character, and, according to the averments of the bill, grew 
out of substantially the same transaction or negotiation. See Mutual Life Ins. v. 
Rose (D. C. 294 F. 122; Mass. Pro. Ass’n v. Kittles (C. C. A.) 2 F. (2d) 211. It 
is the actual matter in dispute, the value of the rights involved, that is controlling 
in determining the jurisdiction. Wright v. Mut. Life Ins. Co. of N. Y. (D. C.) 3 
F. (2d) 501; Mass. Pro. Ass’n v. Kittles, supra. ; 

[2] But, where a court of a state has first assumed jurisdiction of a cause which 
is lawfully within its jurisdiction, and that cause is not removable to a federal 
court, equitable jurisdiction does not accrue to such federal court because it is 
thought that the law as administered by that court is more favorable to the party 
<_< its aid. Cable v. U. S. Life Ins. Co., 191 U. S. 309, 24 S. Ct. 74, 48 L. Ed. 

[3]\In Phoenix Mut. Life Ins. Co. v. Bailey, 13 Wall. 621, 20 L. Ed. 501, the 
Supreme Court distinctly decided that, although equity courts have power to order 
the delivery of and cancellation of a policy of insurance obtained on fraudulent 
representations and suppression of facts, yet it will not generally do so when the 
representations and suppressions can be perfectly well used in a defense at law in a 
suit upon the policy. Hence a bill for such purpose may be properly dismissed 
without prejudice. 

The Supreme Court made particular reference to Hipp v. Babin, 19 How. 271, 
15 L. Ed., 633, repeating the conclusion that, whenever a court of law in such a 
case is competent to take cognizance of a right, and has power to proceed to a 
judgment which affords a plain, adequate, and complete remedy without the aid 
of a court of equity, the plaintiff must in general proceed at law, because the de- 
fendant under such circumstances has a right to a trial by jury. 

_ Recognizing exceptions to that rule in cases where preventive relief was ad- 
ministered by injunction, the Supreme Court declared that such relief was granted 
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in such cases to prevent irreparable injury or a multiplicity of suits, or where the 
injury is of such a nature that it cannot be adequately compensated at law, or is 
such as from its continuance or permanent mischief must occasion constantly re- 
curring grievance, which cannot be removed or corrected otherwise than by the pre- 
ventive remedy afforded by equity. 

The bill presented here, against which the motion to dismiss is directed, seeks to 
bring this case into the excepted class, urging that the policies in question contain 
a limitation upon its right of action. The clause reads: “This policy shall be in- 
contestable after two years from this date.” ' 

Plaintiff contends that, because of this clause, irreparable injury is threatened, 
since the defendant beneficiary has sued upon only one policy in the state court, and 
can refuse to sue upon the second until after the contractual period of limitation 
against the plaintiff insurer has elapsed; that therefore, whilst the rescission for 
fraudulent representations and suppressions may be pleaded in defense of the suit 
now pending, the remedy at law is not adequate and complete, because the two 
policies are not before the court. : 

Plaintiff contends additionally that it is threatened with a multiplicity of suits, 
since another suit for a like amount may be brought against it under the other 
policy, and therefore it is entitled to invoke the equity jurisdiction of this court, 
because the phrase “multiplicity of suits” may mean but two suits between the same 
persons. Plaintiff cites in support of this last contention South Penn. Oil Co. v. 
Calf Creek Oil & Gas Co. (C. C.) 140 F. 507, and other cases. It also cites Mut. 
Life Ins. v. Rose and Mass. Pro. Ass’n v. Kittles, supra, to the effect that death 
does not interrupt the incontestability period, where the policy prescribes a speci- 
fied time, and that such a clause will furnish the special circumstances for equitable 
cognizance, and Lincoln Nat. Life Ins. Co. v. Peake (D. C.) 10 F. (2d) 366, to the 
effect that delay by the beneficiary or assignee in filing suit on the policy would de- 
feat plaintiff's right under such a clause. 

[4] A consideration of these and other authorities cited in the briefs persuades 
me that the rule applied in Cable v. U. S. Life Ins. Co. and in Phoenix Mut. Life 
Ins. Co. v. Bailey, supra, is decisive of this case. Where a plaintiff in a state court 
which has jurisdiction over the subject-matter brings the defendant properly within 
such jurisdiction, he or she is entitled to a trial of his or her case in that court, 
unless the same may be removed to a federal court upon some constitutional 
ground. If that ground does not exist, equitable jurisdiction does not accrue to 
the federal court. Upon the death of the insured, the obligation to pay sums cer- 
tain as expressed in the policies became fixed and absolute, precisely the same 
as in the Bailey Case, where the Supreme Court held that the demand for pay- 
ment was a purely legal demand, and declared that it was difficult to see what 
remedy more clearly perfect and complete could be afforded the insurer than the 
right to make its defense at law; that, where a party has a good defense at law 
to.a purely legal demand, he has no occasion to resort to a court of equity for re- 
lief, unless he is prepared to prove some special circumstance to show that he 
may suffer irreparable injury. 

[5] To my mind the plaintiff fails to show a special circumstance of the char- 
acter contemplated. Its contention that it does is merely colorable. The de- 
fendant has already proceeded upon one policy, and there are yet some 14 months 
of the contestable period to run, under the clause in question. ‘The fixed and 
absolute amount of each of the separate policies is below the jurisdictional mini- 
mum of this court, and the suits separately brought thereunder are not removable 
here. This court cannot assume, for the purpose of this motion to dismiss, that 
the sole reason of the defendant for bringing suit upon only one policy was to 
deprive the plaintiff insurer of the benefit of the contestability clause. There may 
be some recognized defect in the other policy, or it may be that the terms and 
conditions of both policies and all of the attendant circumstances are identical as to 
each policy, because of which the defendant insurer assumed that a decision of the 
issues in one such suit would suffice to conclude her dispute with the insurer. 
However this may be, and although I am not unmindful of the elementary rule 
in equity that, to constitute an adequate remedy at law, the remedy must be 
as complete, practical, and efficient both in respect to the final relief sought, and 
the mode of obtaining it as the remedy in equity, and must be available to the 
plaintiff in a federal court (Boise Artesian Water Co. v. Boise, 213 U. S. 276, 
29 S. Ct. 426, 53 L. Ed. 796, and other cases cited in Standard Oil Co. v. Atlantic 
Coast Line R. Co. [D. C.] 13 F. [2d] 633), I cannot overlook the fact that this 
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insurance company waited until May 26, 1927, 6 months after the insured died, and 
after his beneficiary filed suit in the state court, before fifiling this suit. Nor can 
I overlook the fact that the threatened alleged irreparable injury, by the expiration 
of its contestability clause, will not be imminent until some 13 or 14 months hence. 


In my view, the plaintiff’s case here does not come within the recognized excep- 
tions to the rule. The circumstance that the plaintiff sued only upon one policy is 
not such a special circumstance as would justify this court in assuming jurisdiction 
of this case, the immediate effect of which would be to arrest proceedings in a 
state court in a case over which that court has already lawfully assumed jurisdic- 
tion. A due observance of the purpose and intent of section 265 will restrain 
an abuse of the extraordinary power of this court by the hasty issuance of writs 
of-injunction. A due regard must also be had for the actual situation of the 
parties, for the rights of the defendant, as well as those of the plaintiff, and, by all 
means, for the dignity and the lawful authority of the courts of the state. 


In this situation, at this time, the plaintiff is plainly free of any actual menace 
of a multiplicity of suits. It is true that in certain cases referred to in plaintiff’s 
brief’ the word “multiplicity” has been so construed as to permit the interference 
of a court of equity where but two suits were pending against the same defendant, 
but a due regard must be had to the circumstances of each particular case. 


In the state court in which the law suit is pending, and in which the second suit 
is impending, a mode of practice obtains which differs materially from that in most 
other jurisdictions. The practice in Louisiana recognizes no distinction between 
legal and equitable remedies. The simple forms of action prescribed by its Code of 
Practice permit all classes of actions to be pleaded by simple petition. Reconven- 
tional demands, which are the equivalents of cross-bills, may be pleaded in the 
answer. Article 20 of the Louisiana Code of Practice prescribes that “he who has 
a right of action to claim what is due to him has a right yet more evident to use 
the same cause of action as an exception, in order to preserve his rights.” And 
article 374 et seq. of the Code of Practice provides for reconventional demands. 
A reconventional demand is defined as that which the defendant institutes in conse- 
quence of that which the plaintiff has brought against him. 


Special defenses available to the plaintiff in the state court, where it is de- 
fendant, may be more readily pleaded there than perhaps in any other jurisdiction. 
There is nothing to prevent this insurance company, as defendant in that suit, from 
urging its special defense, and also cumulating an action for the avoidance of the 
second policy in the suit there pending by reconventional demand. The plaintiff in 
that court has the same control over the case, as defendant, that the plaintiff has, 


and may put the same at issue and force it to trial against the desires of the 
plaintiff therein. 


Under the circumstances, I do not think that the plaintiff will suffer irre- 
parable injury by being deprived of the right to contest the policy within the 
period of limitation. In the Cable Case the Supreme Court said: 

“Still less do we think that any foundation is laid for that [federal] jurisdiction 
based upon the theory that the company would not have the same control of the 
case as a defendant that it would as plaintiff. That is not the case in modern 
practice. The defendant can urge the case to trial against the desires of the plain- 
tiff, and its defense may be shown as well and conveniently by a defendant, as the 
cause of action may be shown by the plaintiff. The right of the plaintiff to discon- 
tinue the action does not furnish ground for equitable jurisdiction; if it did, then 
equity would always have jurisdiction and the rule would be worthless.” 


My conclusion is that, whilst a suit of this character might originally have been 
entertained by this court as a court of equity jurisdiction, the plaintiff has not estab- 
lished such special circumstances here as would bring the case within the excep- 
tion to the rule at this time; that the right of the defendant to prosecute her suit 
in the state court must be respected, the same having been first brought there, and 
the jurisdiction of that court having attached prior to the bringing of this suit; that 
the plaintiff is not threatened with such irreparable loss or injury at this time as 
would justify this court in the exercise of its extraordinary power; that the cir- 
cumstances obtaining in the present state of the litigation are such as present ample 
opportunity to both parties to properly frame their issues in the court which first 
obtained jurisdiction, without a multiplicity of suits or of vexatious and unneces- 
sary litigation. 
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Accordingly the motion to dismiss will be sustained, and the plaintiff’s bill 
dismissed without prejudice. Let a final decree be entered for defendant. 

On Application for Injunction to Stay Proceedings in State Court Pending 

Plaintiff’s Appeal. 

By reference to my original opinion dismissing the bill, it will be seen that I did 
not deny the jurisdiction of this court. 

I considered the bill as one brought on the equity side of this court and held 
that the bill did not come within the class of cases excepted from the application 
of section 265 of the Judicial Code. This statute is not jurisdictional. “It merely 
limits this court’s equity power in respect of the granting of a particular form 
of equitable relief. In short, it goes merely to the question of equity in the par- 
ticular bill. See Simon v. Southern R. Co., 236 U. S. 615, 116, 122, 124, 35 S. Ct. 
255, 59 L. Ed. 492; Wells Fargo & Co. v. Taylor, 254 U. S. 175, 185, 41 S. Ct. 93, 
65 L. Ed. 205; Public Service v. Corboy, 250 U. S. 153, 39 S. Ct. 440, 63 L. Ed. 
905; National Surety Co. v. State Bank, 120 F. 593, 604.” Smith v. Apple, 264 U. S. 
279, 44 S. Ct. 311, 68 L. Ed. 678. 

I decided that the plaintiff was not entitled to the equitable remedy of injunc- 
tion, upon the cause of action alleged in the bill, to deprive the defendant of her 
right to a trial of her case in the state court which is not removable here, and of 
which that court was first seized with jurisdiction. 

The plaintiff now applies for an injunction to stay proceedings in the state court 
during the pendency of its appeal, urging that it will otherwise suffer a denial of 
the benefit of appeal; that its right to an injunction is the “main bone of contention” ; 
that this court has the right and should issue such injunction under Equity Rule 74 
to prevent the defendant from prosecuting her case in the state court. Hovey v. 
McDonald, 109 U. S. 150, 161, 3 S. Ct. 136, 27 L. Ed. 888; Cumberland Telephone 
& Telegraph Co. v. La. Pub. Service Commission, 260 U. S. 212, 43 S. Ct. 75, 67 L. 
Ed. 217, and Cunard S. S. Co. v. Mellon (D. C.) 284 F. 890, 897, are cited as 
authorities by analogy. 


These decisions seem, on the contrary, to sustain the principle upon which I 
am acting, viz., to avoid the improvident granting of injunctions and the possible 
unnecessary conflict between Federal and State authorities always to be deprecated. 

[6] The point is that Equity Rule 74 specifically restricts the granting of in- 
junctions pending appeal to cases (1) when an injunction has been granted, and 
(2) when one has been dissolved. It does not include cases where an injunction, or 
restraining order, has been refused. 


[7] The cases cited by counsel indicate that injunctions have been granted 
pending appeal in cases which have been heard on the merits. This is because it 
is recognized that where an injunction has been refused, the supersedeas to which 
plaintiff is entitled is not effective because there is nothing to supersede and 
the status quo ante can be preserved in no other way. Cumberland Tel. & Tel. Co. 
Case, cited supra. I agree that such applications for relief address themselves to the 
sound discretion of the trial judge. The cited authorities seem to this effect. But 
the power should be exercised only when irremediable injury may result from the 
effect of the decree as rendered. Its exercise or nonexercise is not an appealable 
matter. Merrimack River Sav. Bank v. Clay Center, 219 U. S. 533, 31 S. Ct. 295, 
55 L. Ed. 320, Ann. Cas. 1912A, 513, citing the Slaughter House Cases, 10 Wall. 273, 
279, 19 L. Ed. 915, and Hovey v. McDonald, supra. It is to be noted that an in- 
junction had issued in that case, and Equity Rule 93 (now 74) applied. 

The question to be considered, if the discretion is to be exercised, is “how far 
the absence of any protection to the losing party will expose him to serious and 
irreparable damage, if in the end he wins, without imposing an equal damage upon 
the other party, if he holds his decree. Like all such matters, it depends upon a 
balance between the two.” Judge Learned Hand, in Cunard Steamship Co. v. Mel- 
lon (D. C.) 284 F. 890. 

In that case the jurisdicti.n was vested in the court by a Federal question; the 
interpretation of a Federal statute. There was no question of conflict of authority 
with a court of a state, such as is presented here. However, since the balance of con- 
venience, of the parties and of their exposure to irreparable damage is the test, can 
it be said that the denial of protection to the plaintiff during its appeal will out- 
weigh the inconveniences of the defendant by denial of her right to prosecute her 
case in the State Court? I think not. 

It is to be remembered that the decision on the motion to dismiss resulted from 





Life] Cohen v. New York Life Ins. Co. 961 


my finding that the plaintiff could suffer no irreparable injury, at least during the 
next twelve or fourteen months, and that it was menaced with no multiplicity of 
suits. If I should find now, as I must if this application is to be allowed, that it 
would suffer irreparable injury, then I should feel constrained to recall the decree 
and issue the injunction originally prayed for. This consideration alone disposes 
of the application, although my best judgment is that by granting it I should be 
imposing a greater hardship on the defendant than that of which the plaintiff com- 
plains, and unnecessarily so. The application is therefore denied. 


COHEN v. NEW YORK LIFE INS. CO. (No. 3509.) 
Circuit Court of Appeals, Third Circuit. August 9, 1927. 
21 Federal Reporter (2d) 278. 

1. INSURANCE—SECONDARY EVIDENCE OF NOTE IS NOT ADMIS- 
SIBLE UNTIL NOTE IS SHOWN TO BE COMPETENT. 

Before secondary evidence of the contents of a note is admissible, it must be 
shown that the note itself would be competent. 
(For other cases, see Insurance, Dec. Dig. § 647.) 

2. INSURANCE—EVIDENCE OF CONTENTS OF LOST NOTE HELD IN- 
ADMISSIBLE, WHERE IT WAS SHOWN THAT THE NOTE WAS 
NOT SIGNED AND THE HANDWRITING WAS NOT IDENTIFIED. 
In an action on a life policy, in which the defense was that insured committed 

suicide, admission of secondary evidence of the contents of a note found in his 

pocket after death, and which had been lost, held error, where it was shown that 
the note was not signed and the handwriting was not identified as his. 


(For other cases, see Insurance, Dec. Dig. § 647.) 


3. INSURANCE—FINDING OF SUICIDE BY CORONER’S JURY IN SUIT 
ON LIKE POLICY, BEING INCOMPETENT, SHOULD NOT BE IM- 
PLIEDLY STATED BY COUNSEL IN PRESENCE OF JURY. 

In an action on a life policy, the finding of a coroner’s jury that insured com- 
mitted suicide, not being admissible in evidence, should not, expressly or impliedly, 
be brought to the attention of the jury, by counsel. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

In Error to the District Court of the United States for the Eastern District of 
Pennsylvania; Oliver B. Dickinson, Judge. 

At Law. Action by Regina Cohen against the New York Life Insurance Com- 
pany. ne for defendant, and plaintiff brings error. Reversed, and new trial 
granted. 

David S. Malis, of Philadelphia, Pa., for plaintiff in error. 

Arthur G. Dickson, of Philadelphia, Pa., for defendant in error. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Davis, Circuit Judge. This was an action by Regina Cohen to recover double 
indemnity on a life insurance policy issued to her husband, Joseph J. Cohen, for 
$10,000 by the New York Life Insurance Company. The policy provided that the 
company would pay “double the face of this policy upon receipt of due proof that 
the death of the insured resulted directly and independently of all other causes 
from bodily injury effected solely through external, violent, and accidental cause.” 
But it was further provided that “this double indemnity benefit will not apply if the 
insured’s death resulted from self-destruction, whether sane or insane.” The limit 
of liability of the company, in case of suicide, was the amount of premiums paid. 

The policy was executed on April 12, 1922. It was admitted that the insured 
“came to his death by a gunshot wound in the head on October 30,, 1923,” 18% 
months after the execution of the policy. The deceased resided in Philadelphia, Pa., 
but at the time of his death he was temporarily stopping at the home of Abraham 
Stern, at 219 Atlantic avenue, Atlantic City, N. J. His body was found at about 
half past 7 o’clock in the morning, in the back yard, with a revolver containing one 
exploded cartridge shell lying a few feet away from him. 

The plaintiff sued the company for double indemnity of $20,000. The com- 
pany admitted liability for the premiums only, and actually tendered these on 
March 10, 1924. This offer was refused. Suit was brought, and the case was 
tried to the court and jury, which rendered a verdict for the plaintiff of $950.61, 
which was the amount of the premiums. The verdict was based upon a con-. 
clusion of fact that the insured killed himself and was not killed by another, or, in 
other words, his death did not result “directly and independently of all-other causes 
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from bodily injury effected solely through external, violent, and accidental cause.” 
There was evidence to sustain the verdict, and the judgment based thereon should 
stand, unless prejudicial error was committed at the trial. 

The judgment is here for review on plaintiff’s writ of error. She contends that 
the judgment should be reversed because of two errors: (1) The admission in 
evidence of the contents of a note supposed to have been written by the deceased; 
and (2) the refusal to withdraw a juror and continue the case because of preju- 
dicial statements made in the presence of the jury when seeking the admission of 
evidence. 

The note in question was found in the house in the inside pocket of the de- 
ceased’s coat, which was in his room. ‘The following testimony was admitted 
—_ objection regarding the note. Roselle T. Allmand twice stated its contents as 

ollows : 

“He (Cohen) says, ‘Forgive me for what I am about to do. I cannot go on 
like this forever, always’—I ain’t sure which. ‘Give my body to Joseph L. Roth for 
a Jewish funeral. Have my children say Kaddish for me. You know where my 
papers can be found. I leave everything to you and the children.’ Then was the 
uncompleeted signature, an unfinished J at the bottom of it. That is as near as I 
can say after all this time.” 

He repeated it later as follows: 

“Dear Ray: Pardon me for what I am about to do. I cannot go on like this 
forever. Give my body to Joseph L. Roth for a Jewish funeral. You know where 
my papers can be found. I leave everything to you and the children.’ Then was 
the uncompleted signature. That is as near as I can remember it. That has been 
two years.” 

Dr. Souder, the coroner, made three references to the note: 

“This letter was an appeal to the wife, asking forgiveness for what he was 
about to do. That is the substance of it.” “There was some reference made to 
the children, and I think something about the burial.” “I have a recollection of the 
signature ‘Joe.’” 

Malvina Gluckman said: 

“The letter was addressed to ‘Dear Ray: I cannot go on with this life any 
longer. I want forgiveness for what I am doing. Have my body turned over to 
Joseph L. Roth. Have my sons say Kaddish.’ That is all I can remember. The 
note was signed with a J, unfinished.” 

She further said that she could not recollect the entire note nor even the 
substance of it. 

The note was not produced in evidence, and nobody knows where it is. It 
was last seen in a pigeonhole in a desk at the: undertaker’s establishment. The 
handwriting on the note was not identified, and so no one knows who wrote it, nor 
when it was written, nor its exact contents. 

{1, 2] At the trial, the learned District Judge refused to admit the contents 
of.the note under the rule of res gestz, but, since the note had been seen. and could 
not then be produced, he admitted its contents under the rule of secondary evi- 
dence. But, before it could be admitted under that rule, it was necessary to show 
that the note itself was admissible if it could be produced. In the present state 
of the record, the note could not be admitted because no one knows who wrote it. 
On a rule to show cause why a new trial should not be granted, the court said 
the note was admissible under the rule of res geste. The admission of evidence 
under this rule is an exception to the hearsay rule. Hearsay evidence is generally 
inadmissible, but, under circumstances of great nervous shock, of high excite- 
ment, the reflective faculties may be sealed and their control removed so that 
an utterance made under those circumstances is spontanéous and a true ‘response 
to the sensations already produced by the external shock. Statements thus made 
are presumed to be as veritable as the fact itself in connection with which they 
are spoken. They would derive no enhancement of their credibility from the oath 
of the declarant. A declaration made under such circumstances is so connected 
with the transaction itself as to become a part of it, and is not the declarant’s ac- 
count of the transaction. Section 747, Wigmore on Evidence; Mitchum v. State, 11 
Ga. 621; Hanover Railroad Company v. Coyle, 55 Pa. 396, 402; Keefer v. Pacific 
Mut. Life Ins. Co., 201 Pa. 448, 456, 51 A. 366, 88 Am. St. Rep. 822; Missouri 
State Life Ins. Co. v. Makiver (C. C. A.) 4 F..(2d) 185. It is.therefore necessary 
to know who speaks and the circumstances under which he speaks in order to de- 
termine the admissibility of evidence under the rule of ‘res geste. Neither is known 
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in this case. Disregard of this rule would result in great and irreparable injustice 
to defendants. It was accordingly prejudicial error to admit testimony as to the 
contents of the note, just as it would have been to’ admit the note itself, without 
identifying the handwriting as that of the deceased and the circumstances under 
which it was written. : 

[3] The second ground urged for reversal is the remark made by counsel for 
the defendant in the presence of the jury that the coroner’s certificate contained the 
statement that the deceased committed suicide. The court refused to admit the 
certificate. Counsel did not expressly say that the certificate contained that state- 
ment, but, in arguing its admissibility, he substantially stated that fact, so that 
the jury must have known it. It was the function of the jury, uninfluenced by 
the verdict of the coroner’s jury, to find from legal evidence how the deceased came 
to his death. The conclusion of the ‘coroner’s court, embodied in the certificate, 
had no place in this case, and should not on a retrial expressly or impliedly be 
or to the knowledge of the jury. Wagner v. Hagle Township, 215 Pa. 219, 64 
A. 405. 


It follows that the judgment must be reversed and a new trial granted. 


PFEIFFER et_al. v. MISSOURI STATE LIFE INS. CO. (No. 146.) 
Supreme Court of Arkansas. . July 11, 1927. 
Rehearing Denied with Modification. Sept. 26, 1927. 
297 Southwestern Reporter 847. 


1. INSURANCE—SICKNESS OR INSANITY WILL NOT AVOID FOR- 


tana OF INSURANCE POLICY FOR FAILURE TO PAY PREMI- 


_ When life insurance policy provides for forfeiture for failure to pay premi- 
ums, sickness or insanity will not avoid forfeiture for such cause. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


2. INSURANCE—INSURANCE COMPANY HAVING SUFFICIENT FUNDS 
DUE INSURED TO PAY ASSESSMENT OR PREMIUM SHOULD 
APPLY THEM THERETO AND PREVENT FORFEITURE. 


If insurance company has in its hands sufficient funds to pay assessment or 
premium when due, it should so apply them and prevent forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


3. INSURANCE—CONDITIONS AFFECTING FORFEITURES OF INSUR- 
ANCE POLICIES SHOULD BE STRONGLY CONSTRUED AGAINST 
PARTY MAKING THEM. 


Forfeitures of insurance policies are not favored, and conditions affecting such 
forfeitures should be strongly construed against party making them, especially 
where liability in whole or part already accrued and nothing remains to be done 
by insured except to give notice to company and make proof of disability according 
to policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—CLAUSE OF LIFE INSURANCE POLICY REQUIRING 
NOTICE OF PERMANENT DISABILITY OF INSURED HELD “CON- 
DITION SUBSEQUENT,” TO BE CONSTRUED LIBERALLY IN 
FAVOR OF BENEFICIARY. 


Clause of life insurance policy requiring notice of permanent disability of in- 
sured is “condition subsequent,” which should be construed liberally in favor of 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE—PERMANENT INSANITY CAUSING PARTIAL OR 
COMPLETE PERMANENT DISABILITY HELD TO EXCUSE IN- 
SURED FROM GIVING NOTICE OF DISABILITY. 

Under life insurance policy providing for payment of monthly sum on total or 
permanent disability, permanent insanity causing complete or partial permanent 
disability excuses insured from giving notice of such disability. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 
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6. INSURANCE—PERMANENT INSANITY HELD TO MATURE PER- 
MANENT DISABILITY CLAUSE WITHOUT NOTICE PRIOR TO EX- 
PIRATION OF PERIOD OF AGREED EXTENSION CAUSING EX- 
TENSION OF INSURANCE THROUGH APPLICATION OF PAY- 
MENTS DUE INSURED UNTIL DEATH. 

Where insured became totally and permanently disabled through insanity ma- 
turing disability clause of life insurance policy prior to expiration of extension of 
policy pursuant to agreement, and payments due under disability clause were suf- 
ficient to keep policy in force, it was continued in force until his death, rendering 
company liable thereunder, regardless of his failure to give notice of disability. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 


7. INSURANCE—EVIDENCE THAT INSURED BECAME PERMANENTLY 
INSANE MATURING DISABILITY CLAUSE OF LIFF INSURANCE 
POLICY PRIOR TO EXPIRATION OF AGREED EXTENSION AND 
WAS SO CONTINUED UNTIL HIS DEATH HELD TO SUPPORT 
JUDGMENT FOR BENEFICIARIES. 

In action on life insurance policy providing for payment of stated monthly sum 
on total or permanent disability and payment of stipulated sum in case of death, 
evidence that insured became permanently insane prior to expiration of extension 
of policy pursuant to agreement and that he remained insane until death follow- 
ing spring held to support judgment for plaintiffs; benefits due under permanent 
disability clause being sufficient to continue policy in force. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


8. INSURANCE—TEST OF INSURED’S SANITY UNDER PERMA- 
NENT DISABILITY CLAUSE OF LIFE INSURANCE POLICY HELD 
TO BE WHETHER HE WAS ABLE TO CARRY ON ORDINARY AF- 
FAIRS OF LIFE. 

In determining whether insured became permanently insane so as to mature 
permanent disability clause of life insurance policy, question is not whether he 
was able at times to talk rationally about matters presented to his mind, but whe- 
ther he was able to carry on ordinary affairs of life which would require his 
mind to be capable of sustained effort so that hé would comprehend such affairs 
as needed his attention. 


(For other cases, see Insurance, Dec. Dig. § 516.) 

Smith, J., dissenting. 

Appeal from Lonoke Chancery Court; Jno. E. Martineau, Chancellor. 

Action by the Missouri State Life Insurance Company against Will. S. Pfeif- 
fer, administrator of the estate of Samuel C. Pfeiffer, deceased, and others, to 
foreclose a mortgage, in which defendants by cross-complaint sued on a policy 
insuring the life of deceased. From a decree denying right of the beneficiaries to 
recover on the policy and a decree of foreclosure of the mortgage, defendants appeal. 
Reversed, with directions. 


Missouri State Life Insurance Company brought this suit in the chancery 
court against Will S. Pfeiffer, administrator of the estate of Samuel C. Pfeiffer, 
deceased, and others to foreclose a mortgage on approximately 1,072.07 acres of 
land in Lonoke county, Ark., to secure an indebtedness of 000 of said Sam- 
uel C. Pfeiffer to said life insurance company. The defendants filed an answer 
in which they admitted’ the execution of the mortgage but denied that the mort- 
gagor owed the mortgagee the amount alleged in the complaint. By way of 
cross-complaint, the defendants allege that said insurance company issued to said 
Samuel C. Pfeiffer an insurance policy on his life for $25,000, and that said pol- 
icy contained a disability clause in favor of the insured for $250 per month in 
case of total disability, and that said company refused to pay any of the amounts 
due under said policy and claim that the same has been forfeited for the non- 
payment’ of premiums. 

The application for said policy of insurance states the age of Samuel C. 
Pfeiffer to be 45 and his residence at Coy, Lonoke county, Ark. The policy pro- 
vides for the payment of $25,000 immediately upon the receipt of due proof of 
the death of Samuel C. Pfeiffer, the insured. The policy was dated March 20, 
1922. The policy also contained the following: 

“Total and Permanent Disability Benefit. 

“The company will pay to the insured a life income of ten dollars each month 
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for each $1,000 of the face amount hereof if the said insured shall become to- 
tally and permanently disabled, as hereinafter defined, before attaining age sixty. 
The first payment of said income shall be made six months after receipt by the 
company of due proof of total and permanent disability, and subsequent pay- 
ments shall be made monthly thereafter as long as the insured lives and suffers 
tor disability, and shall be in addition to all other benefits provided by this 
policy. 

“The company will also pay for the insured the premium required on this pol- 
icy for every policy year following the date of approval by the company of proof 
that the insured has become totally and permanently disabled, and hereinafter de- 
fined, before attaining age sixty, and the premiums so waived will not be deduct- 
ed in any settlement of the policy which will be continued in full force to ma- 
turity, with loan, cash and other guaranteed values increasing from year to year 
in sao manner as if the premiums were being duly and regularly paid by the 
insured. 

“Total and permanent disability may be due either to bodily injuries or to dis- 
ease which must occur and originate while this policy is in full force after the 
first premium has been paid on it, but not before six months from the date here- 
of, and must be such as to prevent the insured then and at all times thereafter 
from engaging in any gainful occupation. * * 

“The annual premium for the total and permanent disability benefits is $76.50 
and is included in the premium stated in the consideration clause.” 

Samuel C. Pfeiffer was 45 years old when the policy in question was issued 
to him and had been a successful farmer and business man. He became involved 
in debt in nearly the whole value of his property. He was a deputy sheriff of Lo- 
noke county in 1923, and, on August 4, 1923, was shot in the hip while in the 
discharge of his duty. He was carried to a hospital in Little Rock and stayed 
there until September 26, 1923. He was then carried home but was not able to 
sit up. He had a drain from his side and had no strength at all. He remained 
confined to his bed as a result of this gunshot wound for several months. He fi- 
nally recovered to such an extent that he was able to go to a small commissary 
store, about 50 or 100 yards from his dwelling house and help his young son, who 
was about 16 years of age, and his wife, to run the store. Occasionally, he sold 
some small articles of merchandise, but was not able to remain at the store for 
more than 2 or 3 hours at a time. Some days he could not go to the store at all. 
Frequently he made mistakes in giving change for $1 when he sold small articles 
of goods to customers. He believed that his mind had become affected and fre- 
quently spoke of it to friends and acquaintances. He was informed by his 
physicians that he had pellagra and was treated for that disease. In December, 
1924, he became fearful lest he should harm his family and gave directions that 
his firearms be taken charge of by someone else. He died May 15, 1925, in a 
hospital in Little Rock, Ark. Pellagra was the cause of his death, and he died 
after being in the hospital for 11 days. He was physically in a dying condition 
and mentally as unbalanced as could be when he was carried to the hospital. 

Dr. R. F. Darnall, a specialist in mental and nervous diseases for 29 years, 
and Dr. C. C. Kirk, at one time superintendent of the Arkansas State Hospital 
for the Insane and who has been engaged in hospital work practically ever since 
1902, were witnesses for the appellants. According to their testimony as expert 
witnesses, the average case of pellagra is a toxic condition and manifests itself by 
roughening and reddening the skin. Pellagra causes the mind to become affected 
and the victim to become insane. The time of the insanity and the length of time 
that the patient is affected before death ensues depends on the individual. After 
having been given a history of the insured, both of these expert witnesses testi- 
fied unqualifiedly that the insured became insane as a result of being afflicted 
with pellagra and that he was insane during the fall of 1924 and must have con- 
tinued so until the time of his death. : f 

Two physicians for the appellees testified that the insured had pellagra and 
was mentally disturbed. According to their testimony, however, he was not per- 
manently insane from the early fall of 1924 until his death in May, 1925. Ac- 
cording to their testimony, at times he would be capable of attending to his af- 
fairs. Numerous lay witnesses, including the widow and children of the insured, 
testified that he was never the same man after he was shot in August, 1923, and 
that he was permanently insane and incapable of attending to his business from 
early in the fall of 1924 until his death in May, 1925. 
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The appellees introduced about an equal number of witnesses who testified 
that, while the insured was mentally unbalanced on occasions during the fall of 

1924 and the early part of 1925, he was at times capable of attending to his own 
affairs. The testimony on this point will be stated and discussed more at length 
under an appropriate heading in the opinion. 

_ The chancellor found that the insured was not permanently insane from some 
time in the fall of 1924 until his death in-May, 1925. Hence, he found that there 
had been a forfeiture of the policy for the nonpayment of the premiums and that 
no amount was due the beneficiaries in the policy under the terms thereof at the 
date of the death of the insured. A decree was entered of record in accordance 
with the findings of the chancellor, denying the right of the beneficiaries in the 
policy to recover any amount under it, and a decree of foreclosure was also en- 
tered of record in favor of the appellees, and the lands embraced in the mort- 
gage were ordered sold for the payment of the mortgage indebtedness. The case 
is here on appeal. 

, Reed & Beard, of Lonoke, and Geo. E. Morris, of England, Ark., for appel- 
ants. : 

Rose, Hemingway, Cantrell & Loughboro, of Little Rock, for appellee. 

Hart, C. J. (after stating the facts as above). At the outset it may be 
stated that the annotator, in a case note to 15 A. L. R. at page 318, states the 
general rule to be that insanity or incapacitating sickness of the insured will not 
excuse the failure to pay insurance premiums at the required time so as to pre- 
vent a forfeiture of the policy, where the policy expressly provides for such for- 
feiture in the event of nonpayment The rule is supported by many decisions of 
courts of last resort, including the Supreme Court of the United States. Such 
holding is in application of the well-established doctrine that nonperformance of 
a contract which does not require or contemplate performance by the promisor 
personally is not excused by his sickness or other disability which renders him 
unable to perform it. Hence, it has been said that while a court of equity will re- 
lieve against forfeiture for a breach of a condition subsecuent caused by unavoid- 
able accident, that power has never been extended to a condition precedent so as 
to excuse a breach of contract arising from the disability of the party by sick- 
ness or insanity. 

[1,2] In the application of the rule, counsel for appellants concede that when 
a life insurance policy provides for a forfeiture of the insurance in case of a fail- 
ure to pay premiums, the policy, in case of failure to pay, is forfeited, and sick- 
ness or insanity will not avoid the forfeiture. They contend, however, that the 
facts of the case at bar take it out of the rule and bring it within the rule equally 
well settled in this state that if an insurance company has in its hands sufficient 
funds due the insured to pay an assessment or premium when due, it is the in- 
surer’s duty to apply them to the payment of the premiums and prevent a for- 
feiture. The rule has been applied by this court in the following cases: Union 

Central Life Ins. Co. v. Caldwell, 68 Ark. 505, 58 S. W. 355; Mutual Life Ins. Co. v. 
Henley, 125 Ark. 372, 188 S. W. 829; American National Insurance Co. v. Mooney, 
111 Ark. 514, 164 S. W. 276; and Knights of Pythias of North America v. San- 
ders (Ark.) 295 S. W. 25. 

In the Caldwell Case, it was held the duty of the insurer to apply dividends in 
its hands to the payment of interest on premium notes where a default in the pay- 
ment, of the interest would work a forfeiture of the policy. 


In the Henley Case, the premiums were payable on a certain date annually, 
but the policy contained a provision that the premiums might be paid semiannually 
or quarterly. The court held that although the insured had not elected to pay 
quarterly, the policy was not forfeited for nonpayment of the premium where 
the insurer had in its hands a dividend to the credit of the insured sufficient to pay 
the premium for the first quarter. The court said that the consent of the insured 
to the application of the dividend to the payment of the quarterly installment to 
prevent a forfeiture might be presumed. The court relied upon the decision 
in the Caldwell Case. In the latter case, the court said that the doctrine had its 
origin in that fundamental principle of justice which will compel one who has 
funds in his hands belonging to another, which may be used, to use such funds, 
if at all, for the benefit and not the injury of the owner; for his consent to the 
one and dissent to the other will be presumed. It is reasonable that when the 
object and purpose of insurance policies are considered that the company will 
know that when it has in its possession money sufficient to pay premiums, it 
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would certainly embarrass the unfortunate insured if a forfeiture was declared. As 
a matter of fact, the consent of the insured to the appropriation should be pre- 
sumed. 

In the Mooney Case, the rule was applied where sick benefits were due on an 

industrial policy which were sufficient to pay the premium. .The insurance company 
in ot case was a stock company, and the court in the application of the rule 
said: 
“If, however, as plaintiff contended, a sum of money was due, sufficient to pay 
the premiums and keep the policies alive up to the death of Weatherall, then there 
was no forfeiture of the policies, for the reason that the amount due should 
have been applied by the company in satisfaction of the premiums, so as to keep 
the policies alive.” 

[3] Therefore it may be said that it is the settled law of this state that for- 
feitures of insurance policies are*not favored and conditions which affect such 
forfeitures should be strongly construed against the party making them, especially 
in cases where the liability in whole or in part has already accrued and nothing 
remains on the part of the insured to be done except to give notice to the com- 
pany and make proof of disability in accordance with the terms of the policy 

In discussing principles governing cases of this sort after the liability has 
accrued, the Court of Appeals of New York said: 

“Those conditions which relate to matters after the loss have, for their 
general object, to define the mode in which an accrued loss is to be established, 
adjusted, and recovered, after the reciprocal rights and liabilities of the parties 
have become fixed by the terms of the contract, and are to receive a more liberal 
construction, in favor of the insured. In determining the liability of the defend- 
ant, it is entitled to the benefits of its contract, fairly construed, and can stand 
upon all of its stipulations. But when its liability has become fixed by the capital 
fact of a loss, within the range of the responsibility assumed in the contract, courts 
are reluctant to deprive the insured of the benefit of that liability by any narrow 
or technical construction of: the conditions and stipulations which prescribe the 
formal requisites by means of which this accrued right is to be made available: 
for his indemnification.” McNally v. Phoenix Ins. Co., 137 N. Y. 389, 33 N. E. 


475. 

Again, in Trippe v. Provident Fund Society, 140 N. Y. 23, 35 N. E. 316, 22 
L. R. A. 432, 37 Am. St. Rep. 529, the Court of Appeals of New York said: 

“Such conditions in a policy of insurance must be considered as inserted for 
some reasonable and practical purpose, and not with a view of defeating a recov- 
ery in case of loss by requiring the parties interested to do something manifestly 
impossible. The’ object of the notice was to enable the defendant, within a reason- 
able time after the death or injury, to inquire into all the facts and circumstnces 
while they were fresh in the memory of witnesses, in order to determine. whether 
it was liable, or not, upon its contract.” 

The indemnity provided for in the case at bar was two-fold. One was to pay 
a stated monthly sum when the insured became totally or permanently disabled 
from engaging in any gainful occupation. The other was to pay a stipulated sum 
in case of his death. 


[4, 5] A decided preponderance of the evidence shows that the insured became 
permanently disabled, by reason of his gunshot wound and pellagra, from pursuing 
any gainful occupation in the fall of 1924, and that such permanent disability con- 
tinued until his death in May, 1925. No notice of this disability was given the in- 
surance company as required by the terms of the policy, and counsel for the in- 
surance company invoke the rule announced above with regard to forfeitures be- 
cause the immediate notice of disability as provided in the policy was not given. 
On the other hand, counsel for appellants contend that the insured was excused 
from giving this notice because he became permanently insane in the fall of 1924 
and so continued until the date of his death in May, 1925. The clause of the policy 
with respect to giving notice of permanent disability of the insured is a condition 
subseqtient and, as we have already seen, should be construed liberally in favor of 
the beneficiary. The condition of the policy in respect to giving notice of perma- 
nent disability as well as making proof of death operates upon the contract subse- 
quent to the fact of loss. The insured has done all that he can do towards carry- 
ing out his part of the contract, and the liability of the company under. the terms 
of the policy has attached. Nothing remains to be done except ‘to give the com- 
pany notice of its liability and make proof thereof. If the insured has become 
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permanently insane at the time the permanent disability attaches, it is evident 
that he is in no condition of mind to give the notice or make proof of his disability. 
Hence, if the policy in such case is to receive a liberal and reasonable construction 
in favor of the beneficiaries, it should be said that permanent insanity, which 
causes in whole or in part permanent disability, should operate to excuse the insured 
from giving the required notice. The very object and purpose of the policy in a 
large part would be defeated where the company inserted in the policy a condition 
which it knew that the insured could not perform in person and would not be in 
a state of mind to obtain its performance at the hands of others. There is nothing 
in the terms of the policy from which it might be said that it was the duty of the 
beneficiary to give the notice. 

As a case directly in point, we cite Woodmen Accident Association v. Byers 
(substituted for Pratt), 62 Neb. 673, 87 N. W. 546, 55 L. R. A. 291, 89 Am. St. 
Rep. 777. In ‘discussing what would excuse the giving of notice because of in- 
sanity, the court said: 

“The evidence discloses that the injury was occasioned by plaintiff falling 
from a windmill tower, producing a concussion of the brain from which he was 
utterly unconscious for about sixteen hours and thereafter his mind appeared de- 
ranged and crazed for some three or four months. At times he was somewhat 
rational; he had lucid intervals in the sense that he could recognize the members 
of his family and immediate friends; could come and go to and from his house. 
But that he had not.regained the possession and use of his mental faculties in their 
normal state, during the time intervening between the accident and the time notice 
was given, is entirely manifest from the evidence, and that he did not in fact re- 
cover from his mental derangement until long subsequent to the time is equally 
apparent. He was because of his mental condition incapacitated from attending his 
ordinary affairs of life. He was wild and visionary, trying to run away, and 
imagined that he was preparing to go to another state. His mind during all this 
period was deranged and disordered, and at times he became violently insane. His 
wife knew nothing of the policy. She was opposed to his carrying such insurance, 
and, from the litigation following, her confidence in its wisdom and prudence is 
probably not strengthened. She discovered among his papers correspondence in- 
dicating that he carried accident insurance and when she asked him if he held 
such a policy he answered in the negative. She, however, discovered the policy and 
sent the required notice in his name. The verdict of the jury was proper and the 
evidence sufficient in our opinion to excuse the plaintiff from earlier notifying 
the defendant of the accident and the injury following, with the particulars and 
other information called for by the terms of the provision quoted . The justness of 
the a and the regularity of the proceedings are fully established by the 
record.” 

This view is supported by the Supreme Court of the United States in an opin- 
ion delivered by Mr. Justice Miller in the case of Insurance Companies v. Boykin, 
12 Wall. 433, 20 L. Ed. 442, where it was said: 

“Based on the facts of the case the defendants at the trial asked instructions, 
the substance of which is condensed in the proposition that they had a right to 
proof of loss by an intelligent being, and if plaintiff was insane no such proof had 
been given, and if he were sane then his affidavit showed such fraud as should 
defeat recovery. *The last of these propositions is not denied, but was not asked 
as an independent instruction. But the first is too repugnant to justice and hu- 
manity to merit serious consideration. There are two obvious answers to it: First, 
the affidavit, whether of an insane man or not, is sufficient in the information which 
it conveys at the time, the nature, and amount of the loss. Second, if he was so 


insane as to be incapable of making an intelligent statement, this would of itself 
excuse that condition of the policy.” 


[6] The agents of the insurance company admit that if the insured had died 
prior to December 20, 1924, the death claim would have been paid. On March 
20, 1922, for an annual premium of $840, the company issued the policy in ques- 
tion to Samuel C. Pfeiffer. The premium due on March 20, 1923, was paid._ The 
insured borrowed $475 from the company and paid $393.50 in cash. The $475 was 
the surrender value of the policy at the end of the second year. This payment 
carried the policy to March 20, 1924. On that date, the insured made a small cash 
payment and gave the comnany his note for the balance. The policy was kept 
in force until December 20, 1924, by virtue of an extension agreement. The 
policy calls for $67.50 a year as the premium for total and permanent disability 
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benefit and this amount helps to make up the total premium of $840. On De- 
cember 17, 1924, the company wrote the insured enclosing an extension note for 
$530 due February 20, 1925, and calling for $94.22 in cash. No payment was made, 
and the policy was declared forfeited on December 20, 1924, when the extension note 
became due and was not paid. We have already seen that if the insurance com- 
pany had in its hands disability benefits owing the insured at the time it declared 
the policy forfeited on December 20, 1924, it had no right to forfeit the policy, 
but should have applied the disability benefits to the payment of the extension 
note in order that the policy might be kept in force. Under the terms of the 
policy, the insured was entitled to a disability benefit in the sum of $250 monthly, 
and a decided preponderance of the evidence shows that he became permanently 
disabled by a combination of causes consisting of his gun-shot wound and pellagra 
and insanity incident thereto in the early part of the fall of 1924. Thus it will be 
seen that his disability benefits for the months of October, November and De- 
cember would have more than paid the amount of his extension note. In fact, 
according to the terms of the policy, he might have paid $94.22 in cash and 
might have obtained another extension note payable February 20, 1925. Under 
the views. we have stated above, the insured was excused from giving notice of 
his permanent disability if he was insane at the time such notice was required to 
be given and continued in that state until the date of his death. 

[7] This brings up the question of whether or not the insured became perma- 
nently insane in the fall of 1924 and continued in that state until the date of his 
death in May, 1925. The chancellor was of the opinion that he was insane at 
times during that period but that he had intervals of sanity and, for this reason 
he was not excused from giving notice of his permanent disability as provided in 
the policy. The facts relating to this branch of the case are very volumnious, and 
it will not be practical for us to set out the evidence and review it in detail. We 
shall state the substance of the evidence as best we may and give our views in as 
concrete form as practicable as to the impression made upon us by it. After a 
careful consideration of it as a whole, the majority of the court is of the opinion 
that the insured became permanently insane during the early part of October, 
1924, and continued in that state until the date of his death on May 15, 1925. 

The record shows that Samuel C. Pfeiffer was a successful farmer and busi- 
ness man in Lonoke county, Ark., and like many others became involved financially 
by business losses during that same period of time. He gave the Missouri State 
Life Insurance Company a mortgage on his land, comprising about 1,072.07 acres 
in Lonoke county, Ark., to secure a loan of $40,000. On March 20, 1922, the policy 
in question was issued to Samuel C. Pfeiffer. He was at that time 45 years of 
age, and operated a commissary or supply store in connection with his farm- 
ing operations. He held a commission as deputy sheriff of Lonoke county in 1923, 
and was shot in the hip while in the discharge of his duties on August 4, 1923. 
He was carried to a hospital at Little Rock and kept there until September 26, 1923. 
He was not able to sit up when he was carried home. He was confined to his 
bed for several months as a result of his gunshot wound. After he recovered 
his strength to some extent, he was able to go to his store about 50 yards from 
his dwelling house and help his wife and 16 year old son run the supply store. 
He could only stay two or three hours each day, and some days he could not go at 
all. In the spring of 1924, the family of Pfeiffer noticed that his hands began to 
peel off. The doctors pronounced it pellagra and treated him for that. It soon 
developed that Pfeiffer could not make settlements at the store with customers and 
frequently could not even make small change. His mind gradually weakened, 
and Pfeiffer frequently spoke of his mental incompetency to his friends and ac- 
quaintances. He had been an unusually strong-minded and self-reliant man. In 
the fall of 1924, he became afraid that he might injure some of his family and 
requested his firearms to be taken from him in order to prevent this. Thus it 
will be seen that his troubled spirit had a premonition of his impending fate. At 
the last there was no question in the minds of any but that he was insane 11 
days before his death, when he was again carried to Little Rock and placed 
in a hospital. 

The widow and son of the insured operated the supply store, and, in the main, 
looked after the business of the insured after he was shot. ‘They also looked after 
the insured and permitted him to come to the store after he gained enough 
strength to do so. In their opinion; he became wholly disabled from insanity as a 
result of pellagra about the Ist of October, 1924, and continued in that state 





970 The Insurance Law Journal, Vol. 69 [Dec., 1927 


until his death on May 15, 1925. They did not know anything about the policy in 
question. Numerous other persons, who were friends of the insured and came in 
contact with him in a business and social way, testified that he was insane from 
the first part of October, 1924, until his death in May, 1925. About the same num- 
ber of friends and acquaintances who had an equal opportunity, except as to the 
family, to observe the mental condition of the insured, thought he was sane at 
times during the period of time in question and at such times capable of compre- 
hending and attending to his own affairs. If this was all there was in the record, 
we would be unwilling to disturb the finding of fact made by the chancellor 
on this point; but we think that, when the testimony of the expert witnesses for 
the appellants is considered in the light of the situation of the parties and the 
attendant circumstances, that it turns the scales in favor of the appellants and 
that a preponderance of the evidence shows that the insured was permanently in- 
sane from the first part of October, 1924, until his death on May 15, 1925. 

In reaching this conclusion, we do so with the full realization of the frailty and 
uncertainty of expert a in many cases; but no such uncertainty rests upon 
such testimony in this case. Their testimony is in full and complete accord with 
the teachings of medical science, and, when viewed in its broadest scope, is ex- 
planatory of the ‘testimony of several witnesses for appellees who testified that 
the insured appeared sane at times during the period of time in question. To 
illustrate, F. H. Martineau, sheriff of Lonoke county, was a witness for appellees. 
He saw insured about two weeks before he died, and he did not know anything. 
He was in the last stages of pellagra. Witness saw insured in December, 1924, 
and in January and February, 1925. He was in poor health but talked rationally. 
He was not exactly sane in 1924. His health would not permit him to follow a 
gainful occupation in 1924. He offered the insured a commission for 1925 as a 
matter of courtesy and not with the view of putting him in active service. The 
insured refused the commission on the ground that at times he was not mentally 
all right. When he told the witness that, his mind seemed to be all right. 

Dr. C. C. Kirk had been engaged in hospital work for nervous and insane 
patients since 1902. At one time, he had been superintendent of our state insti- 
tution. He testified that pellagra affects the memory after it affects the nervous 
system. Pellagra usually runs from six months to two or three years before death, 
sometimes longer. Patients of that type may have good days and bad days. 
Practically all mental cases have certain days when they are better than they 
are on other days, but it does not follow that they are sane because they have one 
day when they are better than they were the day before. Such persons have 
difficulty in thinking and for this reason they neglect their affairs. From the 
history of the case, he would not consider Mr. Pfeiffer capable of carrying on the 
ordinary affairs of life. 

[8] There lies the whole nub of the matter: it seems that the lay witnesses for 
appellees thought that Pfeiffer was sane at times because he was able to talk 
rationally about the matters which were presented to his mind. This was not 
sufficient. He must have been able to carry on the ordinary affairs of life, and 
this meant that his mind must be capable of sustained effort so that he would 
comprehend such affairs as needed his attention, and not merely that he might 
talk with seeming intelligence upon a subject brought directly to his attention by 
some one. There is nothing in the record to show that his mind during the 
period in question was ever in condition to realize that his policy was in danger of 
being forfeited. The cloud on his mind was lifted only to the extent that he 
realized that he might hurt some of his family. 

Dr. Kirk’s testimony is corroborated in every respect by that of Dr. R. F. 
Darnall, who had made a specialty of mental and nervous diseases for 29 years. 
From the history of the case given them, both were of the opinion that Pfeiffer be- 
came insane as a result of pellagra and that he was not capable of attending to the 
ordinary affairs of life. No effort was made to show that pellagra patients do not 
become insane. Some effort was made to show that Pfeiffer had not suffered with 
it long enough to have become mentally incapable at the period of time in ques- 
tion. But we must remember that Pfeiffer received a severe gunshot wound’ in 
the early part of August, 1923, and that he never recovered his strength. It is 
fairly inferable that his impaired physical condition hastened the ravages of 
pellagra. His physicans warned him that pellagra, if not treated, would cause 
him to become insane. He replied that he was already in a bad mental state at 
times. This indicates that he had found out something about pellagra after he 
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first thought from his symptoms that he might have that disease. Then, too, 
his business reverses might have caused him to brood over his condition and 
thus have hastened his unfortunate mental condition. We deesire to state again 
that while we have not deemed it of sufficient practical importance to set out and 
discuss all the evidence introduced on this branch of the case, we have carefully 
read and considered all of it, and a. majority of us have reached the conclusion 
that the weight of the evidence establishes the fact that Samuel C. Pfeiffer was 
mentally incompetent from the Ist of October, 1924, until May 15, 1925, the date 
of his death, and that such mental incompetency furnished sufficient legal excuse 
for not giving the notice of his total disability as provided by the terms of the 
policy. Therefore we find that the company had in its hands sufficient funds from 
the total disability benefits to pay the note given by the insured under the exten- 
sion agreement when it became due and that it was its duty to have so applied 
a sufficient amount of such benefits. 

The fesult of our views is that the company could not legally declare the 
policy forfeited, and it was in force at the time of the death of the insured. 
Therefore the decree will be reversed, with directions to the chancery court to 
render judgment in favor of appellant against Missouri State Life Insurance Com- 
pany for $25,000 and for the statutory penalty, interest, and attorneys’ fees, and 
that same may be set off against the mortgage debt of said insurance company, 
unless the foreclosure proceedings have proceeded to such an extent as to make 
such course impracticable, and for further proceedings in accordance with the 
principles Of equity and not inconsistent with this opinion. It is so ordered. 

mith, J., dissents. 


BLOOM v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. (Civ. 3281.) 
District Court of Appeal, Third District, California, Sept. 13, 1927. 
259 Pacific Reporter 496. 

1. INSURANCE—EVIDENCE HELD -TO WARRANT CONCLUSION THAT 
LIFE POLICIES WERE UNCONDITIONALLY DELIVERED TO IN- 
SURED BY INSURER’S AGENT. 

In action to recover on policies of life insurance alleged to have been issued to 
plaintiff’s husband, evidence held to-warrant conclusion that policies were uncon- 
ditionally delivered by insurer’s agent to insured. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


2. INSURANCE—LIFE POLICIES BECAME EFFECTIVE ON DELIVERY 
DISCHARGED OF ANY CONDITION ON WHICH DELIVERY WAS 
MADE (CIV. CODE, § 1626). 

Under Civ. Code, § 1626, to effect that contract in writing takes effect upon its 
delivery to a party in whose favor it is made or to his agent, insurance policies 
sea effective on delivery discharged of any condition on which delivery was 
made. 

(For other cases, see Insurance, Dec. Dig. § 136[3].) 

3. INSURANCE—POLICY WAS CONSTRUCTIVELY DELIVERED WHEN 
BY AGREEMENT IT WAS SO UNDERSTOOD. 

_ An insurance policy is constructively delivered when, by agreement of parties at 

time of execution, it was understood to be delivered and under such circumstances 

that insured is entitled to immediate delivery. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 


4. INSURANCE—DELIVERY OF LIFE POLICY IS COMPLETE WHEN 
SENT TO LOCAL AGENT FOR DELIVERY, AND ACCEPTANCE 
BINDS ACCEPTOR AS WELL AS INSURER. 

Delivery of life policy is complete when policy is sent to local agent to be 
unconditionally delivered, and, though lost on the way, it is nevertheless the prop- 
erty of insured, and receipt of policy and acceptance by the insured binds the ac- 
ceptor as well as insured to terms thereof. 

(For other cases, see Insurance, Dec. Dig. § 136[2, 5].) 


5. INSURANCE—THAT FULL PAYMENT OF PREMIUMS WAS NOT 
MADE AT TIME OF UNCONDITIONAL DELIVERY OF LIFE POLI- 
CIES HELD IMMATERIAL. 

That full payment of premiums on life policy was not made at time of un- 
conditional delivery of policies by insurer’s agent held immaterial, where it was 
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shown that agreement was made that he was to call for payment of premium that 
evening and policies were unconditionally delivered. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


6. INSURANCE—INSURED’S FAILURE TO SIGN ADDITIONAL APPLI- 
CATIONS FORWARDED WITH POLICIES TO MAKE INSURER’S 
RECORDS CLEAR HELD NOT TO AFFECT RECOVERY. 

Failure of insured to sign additional applications contained in envelopes with 
policies and unconditionally delivered to him, in order to make records of insurer 
clear, held not to affect recovery thereof, since application forwarded with in- 
sured’s name typewritten thereon became part of policy as fully to all intents and 
purposes as though actually signed by insured. 

(For other cases, see Insurance, Dec. Dig. § 134[1].) 


9. INSURANCE—INSTRUCTION ON INSURED’S PURPOSE IN OBTAIN- 
ING PHYSICAL POSSESSION OF LIFE POLICIES AND INABILITY 
TO ACCEPT THEM WITHOUT EXAMINATION HELD PROPERTY 
REFUSED AS INVASION OF JURY’S PROVINCE AND NOT SUP- 
PORTED BY EVIDENCE. 

In action to recover on life policies alleged to have been issued to plaintiff's 
husband, instruction relative to insured’s purpose in obtaining physical possession 
of policies and to his inability to accept them without examining them and papers 
accompanying them held properly refused as being invasion of province of jury 
as instruction on facts and not supported by testimony. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) : 


Appeal from Superior Court, Stanislaus County; L. W. Fulkerth, Judge. 

Action by Rose Bloom against the Pacific Mutual Life Insurance Company 
of California. Judgment for plaintiff, and defendant appeals. Affirmed. 

k. S. Gray, of San Francisco, for appellant. 

Evan J. Hughes, of Sacramento, for respondent. 

PrumMeER, J. Plaintiff had judgment in the sum of $9,284.50 upon an action 
instituted to recover said sum on two certain policies of life imsurance alleged 
to have been issued by the defendant, insuring plaintiff’s husband, William Wolf 
Bloom. The policies in question were each for the sum of $5,000, and judgment 
was awarded for the amount of each policy, less the premium due thereon in 
the sum of $320.25 for each policy. From this judgment the defendant appeals. 

The transcript discloses the following facts: 

That on or about the month of April, 1923, one Stillman, acting as the agent of 
the defendant and then residing in the city of Modesto, where the plaintiff then 
resided, interviewed the plaintiff and her husband, William Wolf Bloom, relative 
to the taking out of a life insurance policy by the said Bloom. After consider- 
able negotiation the said William Wolf Bloom consented to the taking out of a 
policy in the sum of $5,000. Thereupon said Stillman wrote out and submitted a 
written proposal to the defendant, Pacific Mutual Life Insurance Company of 
California, whereby the said Bloom made application for the issuance to him 
of a life insurance policy in said sum. ‘The application as filled out consists of 
questions and answers, and was upon a form presented by the said Stillman repre- 
senting himself as the agent of the defendant. 

It further appears from the transcript that the negotiations were had in the 
office adjoining the storeroom occupied by the Blooms in the conducting of a 
shoe store. That during the time the negotiations were being had Mr. Bloom was 
waiting upon customers. That he was going into the storeroom and waiting upon 
customers and returning to the place where the negotiations were being conducted. 
That at the completion of the writing out of the answers and questions contained in 
the application, Mr. Bloom was called into the storeroom to wait upon a customer, 
and thereeupon Mr. Stillman requested that the plaintiff sign the name of William 
Wolf Bloom to the application, by herself, and this was done. 

The transcript further shows that in pursuance of the application the said 
William Wolf Bloom “went to the defendant’s medical examiner in the city of 
Modesto, was there examined by him, made answers to the questions propounded 
by said medical examiner, signed the same, and this, together with the medical 
examiner’s report and the report of Mr. Stillman, as well as the application, was 
sent to the defendant at its home office, in the city of Los Angeles. 

It further appears that at the time these negotiations were being had and 
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the application for a policy in the sum of $5,000 was being written, Mr. Stillman told 
Mr. Bloom that he would have another policy for an additional $5,000 prepared and 
issued for delivery; that he (Bloom) ought to take out insurance in the sum of 
$10,000. The application to which we have referred bears date of the 26th day 
of April, 1923, and was for an ordinary life policy. At the time of making the 
application just referred to the Blooms executed a promissory note for the pay- 
ment of the first premium on the policy applied for, in the sum of $223, and de- 
livered the same to said Stillman. A short time after these occurrences, the said 
Stillman, having learned that the company was preparing or issuing a different 
kind of policy from the one applied for, went to the Blooms and said to them: 

“T just found out from the company that they are not issuing these policies. 
They are issuing higher premium policies.” 

He sajd they were $320 and some odd cents each. To this statement the 
record shows that both the plaintiff and Mr. Bloom replied, “That is all right.” 

That on about the 9th day of June, 1923, the defendant issued and forwarded 
to its agent in the city of San Francisco two 15-year endowment policies on the 
life of William Wolf Bloom. These policies were, by the San Francisco agent 
of the defendant, forwarded to Mr. Stillman in the city of Modesto. Thereafter, 
and on the morning of the 15th day of June, 1923, these policies were placed in 
the physical possession of William Wolf Bloom and plaintiff. The testimony of 
Stillman as to this particular transaction is, in substance, as follows: 

“Approximately about 2% months later I received two policies on the 15-yr 
endowment plan and a note of not accepting the noncancelable at all. In other 
words, that was rejected. I was having breakfast at the Hughson Hotel and Mr. 
Bloom then passed the window. I called his attention and showed him the pol- 
icies through the window. He came into the dining room, ‘and he asked if those 
were his. I told him, ‘Yes,’ and then he said: ‘Can I take them to show them 
to Mrs. Bloom?’ I answered, ‘Yes.’ I finished my breakfast and followed to 
the store. I thought I would have a hard time in selling the insurance that was 
more than double the premium, and I began to explain to Mrs. Bloom what they 
were, and Mrs. Bloom at the time said: ‘Come back in the evening, and we will 
talk it over.’ I put the policies in my pocket, returned to my regular work, and 
in = afternoon I received a wire from the Pacific Mutual not to deliver the 
policies.” 

The testimony of Mrs. Bloom, corroborated by witness Robishaw, concern- 
ing this occurrence is, in substance, as follows: 

“Mr. Bloom came into the store and handed me the policies. I looked at 
the policies and saw that they were for $5,000, with $320 premium each. I did 
not take the policies out of the envelope, but saw what they were by looking 
through the ‘transparent covering of the envelopes in which they were contained.” 

The language of this witness, also corroborated by Robishaw, as to what oc- 
curred when Stillman called on the Blooms, after handing the policies to Mr. 
Bloom, is as follows: 

“I set the policies on my ledgeer.. It was about half past 10 or 11 o'clock 
that morning while I was sitting at my desk. Mr. Stillman came in and came 
right to my desk and talked about different things about 15 minutes and then 
said: ‘Mrs. Bloom, can I borrow those policies and take them down the street 
to show to somebody, that I have a prospective customer,’ and I handed them 
to him and said, ‘If anything should happen to Mr. Bloom, is he covered?’ And 
he said, ‘He sure is.’ So then I said, ‘Come in to-night and get your money,’ and 
he said, ‘That is all right. Mr. Stillman said the company would expect cash, 
and I said, ‘Yes sir.’ ” 

The transcript further shows that on or about the 3d day of July, 1923, 
the promissory note for $223, executed. by the Blooms and hereinbefore re- 
ferred to, was returned to them by the company. 


On the part of the defendant, it is contended that the envelopes containin 
the policies also contained a certificate of health to be signed by Bloom, an 
also another application for insurance to be signed by Bloom personally, and 
that delivery of the policies and their becoming effective were dependent upon 
the signing of another application by Mr. Bloom, and also his signing a cer- 
tificate of health. The testimony of Mrs. Bloom, is to the effect that neither 
she nor Mr. Bloom saw either one of the papers referred to. As against 
this the defendant contends that these papers were inclosed in the envelopes con- 
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taining the policies, and that if the Blooms had examined the contents of the two 
envelopes, they would have discovered these papers. 

While the arguments of counsel are voluminous and many points have been 
made by the appellant in seeking reversal of the judgment in this cause, only two 
questions are really persented. First, were the policies delivered by the agent of 
the company to the Blooms? Second, was that delivery conditional? Upon the 
question of delivery and what Stillman had said to Bloom when the policies were 
handed to him or what Bloom may have said at the time of handing said pol- 
icies to Bloom, the jury was entitled to take into consideration what occurred be- 
tween the Blooms and Mr. Stillman when he obtained possession of ‘the policies 
at a later hour during the day, in relation to borrowing the policies. 

The record further shows that William Wolf Bloom died on or about the 4th 
day of February, 1924, and that application was made for blanks to make proof 
of death, etc. These were declined by the defendant on the ground of nonliability. 
The record also shows that probably on the 14th day of June, 1923, Bloom con- 
sulted a physician who was the medical examiner employed by the defendant. This 
physician testified first that. he was consulted on the 17th of June, but later 
in the day testified that he had re-examined his records and ascertained that Bloom 
had consulted him on June 14th. However, as the record does not show that said 
Bloom was afflicted with any disease at that time that caused his death, or in 
any way could be said to impair his physical condition or render him an unfit 
subject for insurance, it is immaterial on what day Bloom may have consulted 
a physician, as there is nothing in the record which shows any connection between 
the cause which induced Bloom to consult the physician in the month’ of June, 
1923, and the cause which resulted in the death of Bloom in February, 1924. 

Some contention is also made that Stillman was not authorized to deliver the 
policies in question to the Blooms. The record shows, however, that the appli- 
cation for an insurance policy to be issued by the defendant was taken by Still- 
man as the agent of the defendant; that the medical examination of Bloom was 
had at the instance of Mr. Stillman, and the papers pertaining to the same were 
all sent by Stillman to the home office of the defendant, and that the defendant, 
acting upon the same, issued the policies involved in this action. It may be also 
stated that practically all the papers in the record produced by the defendant, as 
well as by the plaintiff, bear the name of J. Stillman as agent of the: defendant. 
The telegram sent by the defendant to StSillman as agent of the defendant. 
were received by him on the afternoon of June 15, 1923, after the policies had 
been placed in the posession of Mr. Bloom and after Mr. Stillman had called at 
the store to request, as testified by Mrs. Bloom and the witness Robishaw, that 
he might borrow the policies to show to a prospective customer. The testimony 
further shows that Stillman did not inform the Blooms of the telegram. which he 
received on the afternoon of June 15, 1923, until two or three days later when re- 
quest was made of him for the return of the policies. Mr. Stillman did not keep 
his appointment to meet the Blooms at 8 o'clock on the evening of June 15th, 
but telephoned to them that he had to make a trip to Stockton, some 30 miles away. 

That the policies placed in the possession of the Blooms by Stillman were not 
so placed conditionally as contended for by the respondent is evidenced by a letter 
written by one L. W. Morgan, an official of the company and the manager of the 
company at San Francisco, transmitting the policies in question to the agent of 
the company at said city, and by said agent transmitted to Stillman. The letter 
is as follows: 

“Lawrence W. Morgan, Asst. Secretary and Superintendent Policy Department. 

“Los Angeles, Cal., June 12, 1923. 

*500789-90— Bloom. 

“Mr. Arthur C. Parsons, Mgr., San Francisco, Cal—Dear Sir: We inclose 
herewith the above numbered policies issued on the nonparticipating fifteen-year 
endowment plan without extended insurance as approved, rather than on the 
plan applied for. This case had the careful consideration of our application com- 
mittee and it was decided that the plan as outlined above was the best we could 
offer in the life of Mr. Bloom. 

“Kindly have the inclosed certificate of health signed and returned to the 
home office. 

“Inasmuch as the application submitted is signed by Mrs. Bloom for her hus- 
band, and the medical report is signed by Mr. Bloom himself, we are enclosing 
herewith a typed copy of the application which we must ask you to kindly have 
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Mr. Bloom sign himself in order that our records may be complete. When the 

application has been personally signed, please return same to the home office. 
“Yours very truly, 

“M. G. L. W. Morgan.” 

[1] The transcript further shows that the said:Arthur C. Parsons referred to 
in this letter, upon receipt of the policies, forwarded the same to J. Stillman, at 
Modesto, with a letter couched in identical language. Thése letters constitute all 
there is in the record relative to what was desired by the company in relation to 
having another and additional application signed by Mr. Bloom himself, and also 
as to Bloom signing a health certificate. The record is absolutely silent as to 
Bloom having been requested by the agent Stillman to sign either of said papers. 
Whether said papers were or were not in the envelopes at the time they were 
handed to the Blooms does not satisfactorily appear, but, assuming that they were, 
there is nothing to show that the Blooms ever saw them. However, the language 
of the two letters which we have set forth herein éstablishes beyond question 
that delivery of the policies was not made conditional upon the signing of either 
an additional application or the health certificate. The very language of the letter 
establishes that the company wanted at least one of the papers, to wit, the ap- 
plication, simply “in order that our records may be complete.” These letters were 
admitted in evidence at the request of the defendant over the objection of the 
plaintiff, and while they would not be binding upon the plaintiff, having been pro- 
duced and admitted in evidence at the request of the defendant, the defendant 
cannot very well now be heard to insist that they mean anything other or fur- 
ther than as stated by the express language used therein. And, as we have said, 
there is| not a word in the letters accompanying the policies indicating to Still- 
man or to the Blooms that the delivery of the policies and their becoming effec- 
tive was conditional upon Bloom signing either the health certificate or a new 
application to take the place of the one upon which the policies were issued. The 
record likewise shows that it was the practice of agents of the company, upon 
writing a policy in the sum of $5,000, to request the writing also of a policy in an 
additional sum’ of $5,000, in the event that the insured was financially able to carry 
the same.. That as we have stated, Mr. Stillman so informed the Blooms and the 
Blooms agreed thereto, in pursuance of which Stillman did indorse upon the ap- 
plication forwarded to the company a request for an additional insurance in the 
sum of $5,000 bearing a like premium rate of $320 per annum, and that the two 
policies were sent by Mr. Morgan, the assistant secretary and superintendent of 
the policy department of the defendant, to its agent at San Francisco to be for- 
warded to Stillman for delivery to the Blooms. It may be here stated that 
the policies in question were numbered 500789 and. 500790, the latter of which is 
referred to in the testimony as the “optional policy.” The testimony of Mr. Mor- 
gan upon this fact is as follows: 

“QO. Mr. Morgan, policies that you have identified here and marked ‘De- 
fendant’s Exhibit 3’, for identification, being policy 500789, and the policy marked 
‘Defedant’s Exhibit 4’ for identification, being 500790, were the policies that were 
issued on the life of William Wolf Bloom by the Pacific Mutual Life Insurance 
Company and sent through your San Francisco office to J. Stillman, the agent in 
Modesto? A. Yes, sir.” 

In addition to this the testimony of Stillman shows that he told Bloom he 
had two policies and that they were his (Bloom’s) policies, and that he actually 
gave them to Bloom As to whether the agent Stillman delivered the policies in 
question to Mr. Bloom as his policies or merely to show to his (Bloom’s) wife, 
the jury was entitled to take into consideration the testimony of Stillman as to the 
manner and purpose of securing repossession of said policies, as contrasted with 
the testimony of the plaintiff and the witness Robishaw; and if the jury believed 
the version given by the plaintiff and the witness Robishaw, we think they had a 
right to conclude that there was nothing conditional in the delivery .of the pol- 
icies by Stillman to Bloom, at the Hughson Hotel, on the morning of June 15, 
1923. 


[2-4] As further bearing upon the question of delivery and whether the same 
was or was not not conditional, we may further quote from the testimony of 
Stillman: 


“Q. State whether or not you received any instructions in writing at the time 
you received and accompanying these two policies designated 500789 and 500790? 
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A. I don’t remember that. There might have been a letter with them saying that 
the company sent a 15-year endowment instead of ordinary life.” 

It is evident from this that nothing was sent by the company to its agent at 
Modesto indicating an intent to make delivery conditional or calling attention of 
its agent to the fact that any conditional delivery was contemplated. We think 
the jury was entitled to conclude from this testimony and the letter accompany- 
ing the policies forwarded by the company to its agent in San Francisco, and by 
him forwarded to Stillman, that no conditional delivery was contemplated, and 
that the taking effect of the policies did not depend in any wise upon Bloom sign- 
ing a health certificate or a new application to take the place of the one first for- 
warded to the company, even though the envelopes containing the policies also 
contained said papers when they were placed in the possession of the Blooms. If 
the jury had a right so to conclude from the testimony, then section 1626 of the 
Civil Code applies. This section reads: 

“A contract in writing takes effect upon its delivery to the party in whose fa- 
vor it is made, or to his agent.” 

Wg. also here refer to the text set forth in 14 California Jurisprudence, 
page 425: 

“Delivery is absolute, and thereupon the policies become effective discharged 
of any condition upon which delivery was made.” 

The text-writer in 14 California Jurisprudence, page 425, further states the 
rule, supported by many authorities, to wit: 


“It is settled that when a contract of insurance is executed with a full knowl- 
edge of an existing fact which would render it void under a condition precedent 
embodied therein, the condition will be considered as waived, since otherwise it 
would be an unmeaning form, the only effect of which would be to deceive and 
defraud It has been held, accordingly, that an express provision in a policy 
that the company shall not be liable until the premium is actually paid is waived 
by the unconditional delivery of the policy, as a completed and executed contract 
under an express or implied agreement that a credit shall be given for the prem- 
jum; and the company is liable for a loss which may occur during the period of 
credit. A policy is constructively delivered when, by agreement of the parties at 
the time of execution, it is understood to be delivered, and under such circum- 
stances that the insured is entitled to immediate delivery. * * * Moreover, it 
seems that if the insurer so far accepts the application as to prepare and forward 
a policy to its agent for delivery, and a payment of the premium has been made or 
waived or is not a condition of a policy taking effect, the contract is then com- 
plete and the insurer cannot revoke acceptance, though the policy has not been de- 
livered. Delivery is complete, therefore, whert the policy is sent to the local agent 
to be unconditionally delivered, and though lost on the way, it is nevertheless 
the property of the insured.” 


And, further, from the same volume, page 427: 


“The receipt of a policy purporting to embody all the terms of the contract, 
and the acceptance thereof by the insured without objection, binds the acceptor as 
well as the insurer to the terms thereof. The insured may not thereafter be heard 
to say that he did not read it or know its terms, since it is his duty to read his 
policy, and it will be assumed that he did so.” 


[5] The transcript shows that after the receipt of the policy by the Blooms 
a statement was made by them to the effect that they were ready and willing 
to pay for both policies in full, and if the agent would be there at 8 o'clock on 
the evening of the day when the policies were placed in the possession of the 
Blooms, full payment would be made, to which the agent stated, “That is all 
right.” It is also to be borne in mind that the defendant already had in its pos- 
session a promissory note of the Blooms in the sum of $223. he fact that full 
payment was not made of the premiums on the two policies on the morning of 
June 15, 1923, under the circumstances which we have detailed, is wholly im- 
material. This has been squarely decided in the case of Griffith v. New York 
Life Insurance Co., 101 Cal. 627, 36 P. 113, 40 Am. St. Rep. 96, where it held: 

“An express provision in a policy of insurance that the company shall not 
be liable thereon unless the premium is actually paid is waived by the unconditional 
delivery of the policy to the assured as a completed and executed contract, under 
an express or implied agreement that a credit shall be given for a premium, and 
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in such a case the company insuring is liable for a loss which may occur dur- 
ing the period of credit.” 

See, also cases cited in 14 Cal. Jur. 425 et seq. 

Many definitions of what is meant by delivery are cited in 18 C. J. 478, only 
one of which we need quote, to wit: 

“A surrender of something to a person as his own property.” 

The very first statement of Stillman in relation to the policies to Bloom, by 
his own testimony, is that he held up the policies for Mr. Bloom to see, and stated 
to him (Bloom) that they were his (Bloom’s) policies. 

[6] Again, accepting the testimony of Stillman, the agent of the defendant, 
that the envelopes in which the policies were contained also contained an addi- 
tional application for Mr. Bloom to sign to make the records of the defendant 
clear, as requested by them, the legal situation is unchanged. This question was 
presented and decided adversely to the contention of the appellant in the case of 
Kahn v. Royal Indemnity Co., 39 Cal. App. 180, 178 P. 331. Hearing in that case 
was denied by the Supreme Court. There the policy in question read as follows: 

“This policy with a copy of the application therefor signed by the insured, 
and such other papers as may be attached to or indorsed hereon, shall constitute 
the entire contract between the company and the insured.” 

The application was not signed by the insured, and such failure was held im- 
material. The policies with which we have to do read as follows: 

“In consideration of the application for this policy, a copy of which is at- 
tached hereto and made a part hereof,” etc. 


The transcript shows, accepting the testimony of Stillman, that typewritten 
copies of Bloom’s application, with Bloom’s name typewritten therein in the place 
where ordinarily the signature of the applicant would be found, accompanied the 
policies, and under the case which we have cited and the authorities there referred 
to, the application became and was a part of each policy as fully to all intents 
and purposes as though actually signed by Bloom. 


[7] .The appellant in this case presented to the trial court a motion for non- 
suit, a motion for a directed verdict, and a motion for a new trial. As grounds 
for a reversal herein appellant has argued these three points separately, but what 
we have said applies to all of said objections. 


In further support of its appeal appellant alleges that the court erred in re- 
fusing to admit in evidence a letter written by the defendant to Stillman, dated 
June 30, 1923. Also, in refusing to permit in evidence a letter from Stillman to 
the defendant returning the policies to the defendant, and a letter from the de- 
fendant’s San Francisco office to Stillman, dated June 15, 1923. As to the third 
letter just mentioned, it refers to the fact that the defendant had issued a form 
of policy different from that actually applied for. As to the two other letters re- 
ferred to, no authorities are cited to support the contention of appellant that pri- 
vate correspondence between the defendant and its agent, after the occurrence of 
an event, is admissible, and we assume that none can be cited, as it is self-evident 
that statements and letters passing between a principal and an agent in support of 
a defendant’s contentions do not constitute evidence against a third party, though 
they may be admissible as admissions of a party writing the same when offered 
as admissions against interest. 


_  [8]_It is further urged that the trial court erred in its instructions to the 
jury. In this behalf our attention is specifically called to the following, given at 
the request of the plaintiff : 


“You are instructed that a witness, false in one part of his or her testimony, 
is to be distrusted in others. If you believe that any of the witnesses in this case 
testified falsely in any one part of his or her testimony, you have the right to 
distrust that witness in every other part of his or her testimony.” 

This instruction almost a literal repetition of subdivision 3 of section 2061 of 
the Code of Civil Procedure. However, in the case of People v. Plyler, 121. 
Cal. 160, 53 P. 553, it was held that the instruction given the language of the sec- 
tion should have added to it words incorporating the element of the witness being 
willfully false upon any material part of his testimony. The case referred to, 
however, was not reversed upon this ground, and under section 4% of article 6 
of the state Constitution we think that the failure of the court to embody in the 
instruction quoted the element of the witness being willfully false upon a ma- 
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terial would not lead to a miscarriage of justice or tend to confuse or- mislead 
the jury. 

[9] It is further urged that the: court committed reversible error in: refus- 
ing to give to the jury the following instruction requested by the defendant: 

“If you are satisfied from the evidence that the William Wolf Bloom named 
in the writings in evidence, known as 15-year endowment policies, obtained or 
received or was permitted to have physical possession of them because he asked 
for them to show to his wife, or otherwise than as then and there becoming ab- 
solutely his property without anything further being done, he could not accept 
them without examining them, and any papers that may have accompanied them, 
and the reading by him of the plaintiff of the indorsements on the back of said 
policies was not sufficient in that regard, and he and the plaintiff were bound by 
whatever would have been learned by reasonable examination of such policies and 
anything that may have accompanied them.” 

It is evident from a reading of this instruction that its refusal was proper. 
Besides being, in part, an invasion of the province of the jury as an instruction 
upon the facts, it is not supported by the testimony, as the record discloses that 
had Bloom and his wife examined the contents of the envelopes in which the pol- 
icies were contained, as we have shown, they would not have ascertained or found 
anything therein indicating that any act should be done or performed by them 
as a condition precedent to the policies becoming effective. Under such circum- 
stances, the trial court could not do otherwise than refuse the requested instruc- 
tion. The instructions set forth in the transcript are very full, and have been 
carefully read and examined. We find no error therein prejudicial to the appel- 
lant, but we do find that the instructions given by the trial court are slightly 
more favorable to the appellant than appellant was entitled to. As to the imma- 
teriality of the objection that payment of the premium was not made on the morn- 
ing of June 15th, but was promised to be made in full on the evening of said day, 
does not affect the validity of the policies, we may cite the cases of Raulet v. 
Northwestern Insurance Co., 157 Cal, 213-224, 107 P. 292, Farnnum v. Phoenix 
Insurance Co., 83 Cal. 246-253, 23 P. 869, 17 Am. St. Rep. 233, and Griffith v. 
New York Life Insurance Co., 101 Cal. 627-631, 36 P. 113, 40 Am. St. Rep. 96. 
We do not deem it necessary to review the cases cited by appellant for the rea- 
son that, as heretofore stated in this opinion, really but two questions are pre- 
sented—delivery and acceptance of the policies. These are questions involving 
simply the act and intent of the parties, and the finding of the jury thereon in fa- 
vor of the plaintiff appears to us to be amply justified. 

The judgment of the trial court is affirmed. 

We concur: Finch, P. J.; Glenn, Justice pro tem. 


INGRAM v. METROPOLITAN LIFE INS. CO (No. 17785.) 
Court of Appeals of Georgia, Division No. 2. Sept. 12, 1927. 
139 Southeastern Reporter 363. 

3. INSURANCE—EVIDENCE DID NOT DEMAND INFERENCE THAT IN- 
SURED, DISAPPEARING FOR SEVEN YEARS, DIED BEFORE POL- 
ICY EXPIRED AND PRECLUDED RECOVERY OF FULL AMOUNT 
OF POLICY. 

In suit by beneficiary under life policy to recover for death of insured, who 
disappeared for period of seven years and disappearance was unaccounted for, 
evidence failing to raise inference that insured met with death at any time dur- 
ing seven-year period and showing that premiums on policy were paid only for 
period of two years after insured’s disappearance did not demand inference that 
insured, although dead, died before expiration of policy, and beneficiary could not 
recover full amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Error from City Court of Macon; C. H. Hall, Judge. 
Suit by Mrs. E. E. Ingram against the Metropolitan Life Insurance Company. 


Judgment for plaintiff for part of amount claimed, and plaintiff brings error. Af- 
firmed. 


Statement of facts by Stephens, J.: 

Mrs. Emily E. Ingram instituted suit against the Metropolitan Life Insurance 
Company to recover $2,500 which she claimed as beneficiary under a policy of 
life insurance covering the life of her husband, Louie E. Ingram. The policy was 
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taken out on September 14, 1914. The insured paid the premiums through Sep- 
tember, 1917. The premiums which fell due in September, 1918, and in Septem- 
ber, 1919, were paid by the plaintiff, and continued the policy in force until Sep- 
tember, 1920. No premiums were paid after September, 1919, and the policy must 
have lapsed for nonpayment of premiums in September, 1920, unless the insured 
died before that time. No-positive proof of death was offered by the plaintiff. 

The case was submitted to the court without the intervention of a jury, upon 
an agreed statement of facts, which set out that on or about Feburary 1, 1918, 
the plaintiff was summoned from Barnesville, where she and her husband were 
living, to the bedside of her mother in Rome; that on or about February 5, 1918, 
the plaintiff telegraphed from Rome to her husband, the insured, in Barnesville 
that her mother was dying, and asking him to come at once. It was ascertained 
that the insured left Barnesville, after receiving the telegram, on one of the night 
trains for Rome, but he never reached Rome and has not since been seen or heard 
from. No reason has been given to explain his disappearance. 

Subsequent to the nonpayment of the premium which fell due in September, 
1920, the plaintiff requested that she be paid the cash surrender value on the pol- 
icy. The insurance company advised that the cash surrender value could not be 
paid because of a possible interest which might exist in the insured, but offered 
to issue extended fully paid-up insurance upon the life of the insured, in her favor 
as beneficiary for a reduced amount, in accordance with the table set out in the 
policy. The plaintiff surrendered the policy to the defendant company, and an 
indorsement was made thereon on March 1, 1921, showing that she was entitled 
to $437 of fully paid-up insurance. 

On February 19, 1925, more than seven years after the disappearance of the 
insured, the plaintiff wrote to the defendant company, advising it of the continued 
disappearance of the insured, and thereafter furnished additional information with 
regard to his disappearance. The defendant company acknowledged a liability to 
the plaintiff in the sum of $437, but she declined to accept this sum, claiming to 
be entitled to the full amount of the policy, to wit, $2,500, the amount for which 
this suit was instituted. 

It was agreed that neither the plaintiff nor the defendant company knew 
positively at the time of trial whether the insured was living or dead, or, if dead, 
under what circumstances, or at what time or in what manner, he met his death. 

The trial judge found for the plaintiff in the sum of $437, and she accepted. 

Hall, Grise & Bloch, of Macon, for plaintiff in error. 

Jones, Park & Johnston, of Macon, for defendant in error. 

SrePHENS, J. [1, 2] 1. The presumption of death which arises after seven 
years’ disappearance unaccounted for is a presumption only as to the fact of death, 
and not as to the time of death. Where a person has disappeared for a period of 
seven years and his disappearance is unaccounted for, and where there is no evi- 
dence whatsoever from which it can be inferred that the person met with death 
at any time during this period, a presumption of fact arises that after the ex- 
piration of the seven-year period, such person is dead, but no presumption arises 
that he died at any particular time during this period. Cofer v. Flannigan, 1 Ga. 
538, 543; Adams v. Jones, 39 Ga. 479 (4); Watson v. Adams, 103 Ga. 733, 736, 
30 S. E. 577; Davie v. Briggs, 97 U. S. 628, 24 L. Ed. 1086; 8 R. C. L. 712, § 8; 
17 C. J. 1174; Butler v. Supreme Ct. I. O. F., 53 Wash. 118, 101 P. 481, 26 L. R. 
A. (N. S.) 293, and note; Security Bank v. Equitable Life Assurance Society, 112 
Va. 462, 71 S. E. 647, 35 L. R. A..(N. S.) 159, Ann. Cas. 1913B, 836. 

[3] 2. In a suit by the beneficiary under a life insurance policy against the 
insurer to recover for the death of the insured, where the insured has disappeared 
for a period of seven years and his disappearance is unaccounted for, and where 
there is no evidence from which it can be inferred that the insured met with death 
at any particular time during this period, and where the premiums upon the pol- 
icy were paid only for a period of two years after the insured’s disappearance, the 
evidence does not demand the inference that the insured, although dead, died be- 
fore the expiration of. the policy. 

The verdict found against the plaintiff, in a suit to recover the full amount of 
the policy, was therefore authorized. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 
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DOUGLAS v. METROPOLITAN LIFE INS. CO. (No. 16050.) 
Kansas City Court of Appeals. Missouri. June 27, 1927. 
297 Southwestern Reporter 87. 

3 INSURANCE—GROUP LIFE INSURANCE ON EMPLOYEES HELD 
TO AUTOMATICALLY TERMINATE AS TO EMPLOYEE LEAVING 
SERVICE IN ACCORDANCE WITH TERMS OF POLICY. 

Group life insurance taken out by employer on the lives of its employees 
held to automatically terminate as to employee leaving the service in accordance 
with terms of policy and certificate reciting that amount of insurance in force on 
employee would be paid if death occurred while employee was in the employ of 
the employer. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from Circuit Court, Jackson County; Brown Harris, Special Judge. 

Action by Ada Douglas against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed. 

William C. Michaels and Henry I. Eager, both of Kansas City (Haff, Mes- 
ervey, Michaels, Blackmar & Newkirk, of Kansas City, and William J. Tully and 
Harry Cole Bates, both of New York City, of counsel), for appellant. 

Harry A. Hall, J. C. Hargus, M. A. Fyke, and Fenton Hume, all of Kansas 
City, for respondent. 

WuuiaMs, C. This is an action to recover $900 of life insurance. Plaintiff 
had judgment, and defendant appealed. The evidence shows that the Hooven & 
Allison Company took out a group policy of insurance on the lives of its em- 
ployees, among whom was Isaac A. Douglas, the husband of the plaintiff. The 
Hooven & Allison Company was engaged in the manufacture of twine and cordage 
and had a factory in North Kansas City Clay county, Mo. 

The Hooven & Allison Company wrote a letter to its employees, after the 
policy was taken out, who were included in the group policy of insurance, inform- 
ing them of that fact. A certificate was issued by the defendant company. The 
certificate recites if death occurred while the employee is in the employ of the em- 
ployer, the amount of the insurance in force on said employee, in accordance with 
group policy as above, will be paid to Ida Douglas, beneficiary. 

[1] There is no attack made upon the petition. The answer pleads, among 
other things, that Isaac Douglas was not in the employ of the employer at the 
time of his death. A jury was waived, and the court made special findings. As 
there is substantial evidence to justify the findings, they, with some additions, are 
hereby adopted as the statement of the facts in the case: 

(1) “The court adopts as its findings the facts and matters set forth in the 
stipulation signed by the parties and received in evidence as Exhibit 1, as well 
as the exhibits referred to in said stipulation.” 

(2) “The Hooven & Allison Company’s week ended each Wednesday night. 
During the week ending Wednesday, January 26, 1921, Isaac A. Douglas worked 
at mill No. 4 of the Hooven & Allison Company in North Kansas City, Mo., on 
piece work, being paid by the number of pounds of sisal which he handled. Time 
went in Wednesday nights. The pay rolls were then made up and the employees 
were paid on ‘pay day,’ which was the succeeding Saturday, for the work they 
had done during the week ending the preceding Wednesday.” 

(3) “Each employee in the plant, including Douglas, had a time card, and 
there was a time clock in the workroom. When an employee came to work each 
morning he punched his time card in the clock, which automatically registered on 
the time card the time he went to work, and then he punched his card into the 
time clock when he left work in the evening. The time clock registered on the 
time card the hour and minute that he departed. A new time card for the week 
was assigned to each employee every Thursday morning.” 

(4) “The last full week that Isaac A. Douglas worked at the Hooven & AIl- 
lison Company’s plant began Thursday, January 20, 1921, and ended with Wed- 
nesday, January 26, 1921. His money for that week was payable and was paid 
January 29, 1921.” 

(5) “For the work week beginning Thursday, January 27, 1921, and ending 
with Wednesday, February 2, 1921, Douglas worked Thursday and Friday (Jan- 
uary 27th and 28th). His time card for that week (the week ending February 2d, 
Exhibit 2) shows from the automatically inserted data thereon that Mr. Douglas 
came to work Thursday morning, January 27th, and punched his time card in the 
clock at 6:21 a. m., and that he punched the clock with his time card in the eve- 
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ning at 5:33 o’clock, and that on the next day, Friday, January 28th, he came and 
went at the same hour.” 


(6) “Friday, January 28, 1921, was the last day of Mr. Douglas’ active work 
in the Hooven & Allison plant.” 

(7) “On Thursday and Friday (January 27 and 28) Mr. Douglas handled 
18,664 pounds of sisal—this data being kept by his foreman and pasted on the 
original time card, which was turned in to the timekeeper. And there was due 
to him for that work the sum of $11.20, which was payable on the Saturday suc- 
omar the end of the work week; that is, it was payable on Saturday, February 
(8) “On Saturday, January 29, 1921, there was due to Mr. Douglas pay 
for his work on the full 5% days for the work week ending Wednesday, January 
26, 1921. Mr Douglas did not come to the plant to get his pay on Saturday, Jan- 
uary 29th, but his wife (the plaintiff) on that day sent for his pay with a note by 
her boy, and the boy brought the money back.” 

9) “Some time during the calendar week beginning Monday, January 31, 
1921, Mr. Douglass called up on the telephone and told Mr. Orr, the operating 
manager of the Hooven & Allison plant, that he had been sick and would be back 
the next Monday (February 7th).” 

(10) “During that week beginning January 31, 1921, Mr. Douglas had been 
seen on the street in North Kansas City by Mr. Stewart at one time and by Mr. 
West at another time, and appeared normal. And Mr. Douglas told Mr. L. M. 
West, Saturday night, on the street in North Kansas City that he was coming 
back to work Monday.” 

(12) “Mr. Douglas returned to the Hooven & Allison plant Monday morning, 
February 7, 1921, but he did not go to work. He appeared normal at that time. 
His foreman, Mr. Stewart, talked with him and told Mr. Douglas that he 
could not go to work again on piece work, and that if he (Douglas) wanted to 
work he would have to go to work on a day basis. And Mr. Douglas thereupon 
left the plant and was never seen there after that time.” 

(13) “Mr. Stewart reported to the manager, Mr. Orr, on February 7th the 
quitting of Mr. Douglas. And Mr. Douglas’ discontinuance slip, sent in February 
12th, stating that Douglas had discontinued his employment and insurance as of 
February 5, 1921.” 

(14) “On Saturday, February 5, 1921, the pay of $11.20 was payable to Mr. 
Douglas, and Mrs. Douglas sent her daughter to the plant to get that $11.20, and 
it was collected that day.” 

(15) “Douglas got his first prescription from the doctor Sunday, January 30, 
1921. He took to his bed February 28, 1921, and died March 10, 1921. The doctor 
first was at the house February 28th. 

(16) “Douglas was up and around practically all of the time from January 
28th to February 28th, and went down to North Kansas City on various occasions 
during that time.” 

(18) “The court finds that Douglas did no work for Hooven & Allison 
Company after January 28, 1921, and that on February 7, 1921, Douglas returned 
to the plant and at that time both the superintendent and foreman of the Hooven & 
Allison Company refused to permit him to resume work on piece work and 
offered to let him go to work on a day-pay basis.” 

“The following facts were stipulated by the parties: 

“That on February 12, 1921 (Saturday), Mr. J. F. Orr, the manager at mill 
No. 4, filled out, signed, and sent in to the home office of the Hooven Company 
at Xenia his weekly insurance report (Exhibit H). It was a printed form. The 
report was received in Xenia on February 14, 1921 (Monday). A photograph 
of said report is inserted in the printed abstract at page 77; it stated that ‘in- 
surance is to be discontinued on the following employees, who have terminated 
their services.’ Then follow two names under headings as follows: 


“Full Name. Date Last Employed. 
Geo. K. Smith, 1/26/21. 
I. A. Douglas 2/5/21, 


“At the bottom of this report is printed: “This report is to made out on 
the ending of each pay and mailed to Xenia, Ohio. Give name of every person who 
terminate their service regardless of length of time employed. If no one leaves 
the service state so on this report and mail promptly.’ 
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“It was further stipulated that on or about February 15, 1921, the defendant 
received at its home office in New York from the Hooven & Allison Company an 
insurance report on a printed form (Exhibit G), dated February, 1921, which 
stated that, ‘Insurance is to be discontinued on the following employees who have 
terminated their insurance’ under group policy 320-G. A photogroph of this 
Exhibit G is inserted in the abstract following page 76. It sets out the serial num- 
bers (of certificates) and the names and the dates of the respective terminations 
of the employment of seventeen employees in various of the employer’s mills. The 
sixteenth entry on this report is: ‘332 Isaac Douglas 2/6/21,’ 

“This report was acted on by defendant at its home office on February 17, 1921, 
by marking, ‘such discontinuance of insurance on the life of Isaac A. Douglas as of 
February 6, 1921,’ on its records. 

“It was also stipulated by the parties to the case: ‘That the statement for the 
February, 1921, premium due from the Hooven & Allison Company to defendant 
under the group policy, “Exhibit E,” including the premium on the life of Isaac A. 
Douglas, was sent out by the defendant to the Hooven & Allison Company on 
January 26, 1921, and was paid on February 16, 1921. That the statement of 
premiums for the month of March, 1921, was sent by the defendant to the Hooven 
& Allison Company on or about February 26, 1921. That on such statement the 
cancellation of the insurance on the life of Isaac A. Douglas was noted and the 
Hooven & Allison Company was credited with one-half month’s premium for the 
month of February, 1921, on account of the February premium paid on the life of 
Isaac A. Douglas, the same being in accordance with paragraph 2 of the “provisions 
and benefit” on the second page of the 1920 policy, “Exhibit E,” reading: “The 
unearned premium returnable on account of discontinuance of insurance on any em- 
ployee shall be one-half the average monthly premium payable for such employee 
for the particular month during which the employment of such employee was dis- 
continued.” That the credit on account of the February premium on the life of 
Isaac A. Douglas, so noted on the statement of the March premiums, was 76 cents, 
being one-half of the monthly premium at the rate of $1.69 per $1,000 per month on 
$900 of insurance which was the amount which Douglas had in February, 1921; 
that the entire March premium due on the group policy, “Exhibit E,” after allow- 
ing the credit aforesaid, was $768.36, and the same was paid by Hooven & Allison 
Company to defendant on March 17, 1921. Such payment did not include any 
premium on account of Isaac A. Douglas, and both defendant and Hooven & 
Allison Company treated the Isaac A. Douglas insurance as discontinued and 
canceled as of February 6, 1921.’ 

“During the trial while Manager J. F. Orr was on the stand, the February and 
March pay rolls of Hooven & Allison mill No. 4 were identified. It was stipulated 
by counsel that the pay roll for the week ending February 2, 1921, showed: ‘I. A. 
Douglas, piece work 18,664 pounds 6 cents; total amount $11.20,” and that neither 
the pay roll for the week ending February 9th nor any subsequent pay roll con- 
tained anywhere the name of I. A. Douglas or Isaac Douglas. 


“The parties also stipulated: Isaac A. Douglas died March 10, 1921, and that on 
April 5, 1921, defendant received a letter at his office in New York from plain- 
tiff’s attorney, Martin E. Lawson, of Liberty, Mo. which informed defendant 
that Isaac A. Douglas had died March 10, 1921, and in which letter a death claim 
was made on the certificate in suit, and that defendant at once noted such death 
claim, ‘D. C. 4/5/21’ on its records of said insurance, and under the date of 
April 6, 1921, wrote to said Lawson denying liability on the certificate on account 
of cancellation of said Douglas’ insurance as of February 6, 1921, on account of 
termination of employment with Hooven & Allison Company. 

“Action was brought December 27, 1923.” 


The undisputed evidence also shows that Mr. Douglas was a piece worker; 
that his work as such was not satisfactory; that when he returned to go to work 
on February 7th, the foreman told him he would have to work on a day basis. 
Mr. Douglas said that he would quit before he would work on a day basis, and 
Mr. Douglas took his work clothes and left. 

[2] There seems to be no conflict as to the evidence. The question therefore re- 
solves itself into a question of law for the court upon the facts. Renick v. Brooke 
(Mo. App.) 190 S. W. 641; Seehorn v. Hall, 130 Mo. 257, 262, 32 S. W. 643, 51 
Am. St. Rep. 562; Fourth National Bank v. Heuschen, 52 Mo. 207. 

The respondent contends that there is but one question in the case, to wit, 
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whether or not deceased was, at the time of his death, an employee of Hooven & 
Allison Company. 

[3] We will discuss that question first. The very purpose of the group in- 
surance is to safeguard or provide for employees. It would be unreasonable to 
conclude that the policy would inure to the benefit of those who had ceased to be 
employees. The courts of this state have repeatedly given effect to provisioss in 
policies providing for automatic discontinuance. Price v. St. Louis Police Relief 
Association, 90 Mo. App. 210; Smith v. Knights of Father Matthew, 36 Mo. App 
184; Ellerbe, Superintendent of Insurance, v. Faust (en banc 1894), 119 Mo. 633, 
25 S. W. 390, 25 L. R. A. 149. In fact, no attack is made upon that provision by 
the respondent. Many cases have been cited dealing with the relation of master and 
—— However, none of these cases turn upon the facts as presented by this 
record. 

[4] The general rules, as laid down by the courts, are: 

In Goldfield Consolidated Mines v. Goldfield Miners’ Union (C. C. Nev.) 159 
F. 500, 515, the court said: 

“The master has the right to fix the terms and conditions upon which he is 
willing to give employment; the servant has the right to fix the terms and condi- 
tions upon which he will labor. * * *” 

[5] 39 Corpus Juris, loc. cit. 78, 79, says: 

“Where a servant refuses to serve or voluntarily abandons the service, whether 
with or without justifiable cause, the contract of employment is terminated.” 

[6] Our court in Minter v. Dry Goods Co., 187 Mo. App. 16, 28, 173 S. W. 
4, 8, held that: 

“An indefinite hiring at so much per day, or per month, or per year, is a hiring 
at will, and may be terminated by either party at any time. 

[7] In Pope Motor Car Co. y. Keegan (C. C.) 150 F. 148, a cit. 149, the 
court said: 

“It cannot be said that a job is held except by mutual consent. It cannot be 
claimed by any intelligent man that one holds his job whether his employer de- 
sires it so or not. As well might we say that the workman, against his will, can 
be held to service by his employer.” 


iad [8, 9] In Knudsen y. Benn (C, C. Minn.) 123 F. 636, the court said (loc. cit. 
ar): 


“When a servant leaves, * * * the connection of the servant with the serv- 
ice ceases, and this is especially so when the employee leaves of his own accord. He 
has the right to do so if he demands higher wages, and the demands are not com- 
plied with by the employer. He may leave, but if he does he has no right to insist 
upon re-employment, * * * he has no further interest in the service. * * * 

e has left the service, and the only way he can return to it is by making a new 
contract with the employer, who may receive him back or not, as he sees fit.” 

This seems to be the universal rule. 


The finding No. 12 was that Mr. Stewart, the foreman, talked to Mr. Douglas 
and told Mr. Douglas that he could not work again as he had been working. This 
seems to amount in law to a discontinuance of the prior employment. Mr. 
Stewart then told him he might go to work in another manner, to wit, by the 
day. Mr. Douglas thereupon left the plant and was never seen at the plant after 
that time. 

The trial court further found that Mr. Douglas was upon the streets of North 
Kansas City during the week of January 3lst; that he did not go to bed until Feb- 
ruary 28th; the doctor first called on February 28th; that Mr. Douglas was up and 
around practically all the time from January 28th to February 28th and went 
to North Kansas City, where the plant of Hooven & Allison Company is located, 
on various occasions 

[10] The court further found that Hooven & Allison Company reported to 
the insurance company that Mr. Douglas was no longer in their employ, and placed 
the termination of his employment as February 5, 1921. This would be a — 
indication that the company considered the employment terminated, though it woul 
not necessarily be binding upon the beneficiary. 

[11] As the undisputed evidence shows, Mr. Douglas was a piece worker; that 
his work as such was not satisfactory; that when he returned to go to work on 
February 7th, the foreman told him he would have to work on a day basis. Mr. 
Douglas said that he would quit before he would work on a day basis and Mr. 
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Douglas took his work clothes and left. We think this was a termination of the 
employment. 

In the view we have taken of this case it is unnecessary for us to discuss the 
many questions raised in the brief of appellant. We think that the judgment should 
have been for the defendant. 

Judgment reversed. 

Frank, C., concurs. 

Per Curiam. The foregoing opinion by Williams, C., is adopted as the opinion 
of the court. 

Bland and Arnold, JJ., concur. 

Trimble, P. J., absent. 


SPENCER v. SECURITY BEN. ASS’N. (No. 4283.) 
Springfield Court of Appeals. Missouri. Aug. 13, 1927. 
Rehearing Denied Sept. 22, 1927. 
297 Southwestern Reporter 989. 
1. INSURANCE—INSURED NEED NOT PAY OR TENDER ASSESSMENTS 
TRACT. INSURER WRONGFULLY ATTEMPTS TO FORFEIT CON- 
A 
Where insurer wrongfully attempts to forfeit contract, insured is not required 
ret to continue to pay or tender assessments in order to keep contract in 
orce. 
(For other cases, see Insurance, Dec. Dig. § 362.) 


2. INSURANCE—BENEFIT ASSOCIATION HAVING KNOWLEDGE OF 

LOCAL OFFICERS’ CUSTOM OF ACCEPTING DUES AFTER DATE 

IN VIOLENCE OF BY-LAWS WAIVED RIGHT TO RELY THEREON 

(REV. ST. 1919, § 6418). 

Benefit association by reason of actual knowledge of local officers’ custom in 
accepting past-due payments by members in violation by by-laws held to have waived 
its right to invoke by-laws to defeat recovery on certificates, though under Rev. 
St. 1919, § 6418, such association may provide that no subordinate body or officers 
or members thereof shall have power or authority to waive any provisions of its 
laws and constitution. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


3. INSURANCE—BY-LAWS TO EFFECT THAT RETENTION OF DELIN- 
QUENT DUES IN CASE OF SUSPENDED MEMBER DOES NOT EN- 
TITLE BENEFICIARY TO ANY RIGHTS HELD INVALID. 

Provision of by-laws in benefit association to effect that retention of delin- 
quent dues in case of suspended member did not entitle beneficiary to any right 
under certificate held invalid, since insurer may not receive and retain delinquent 
dues until death of member and then assert that there was no waiver of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


4. INSURANCE—PROMPT PAYMENT OF DUES AND ASSESSMENTS 
MAY BE WAIVED BY COURSE OF DEALING WITH INSURED. 
Prompt payment of dues and assessments may be waived by course of dealing 

with insured, notwithstanding policy provides that no waiver of forfeiture shall 

be valid unless in writing signed by an officer of association. 
(For other cases, see Insurance, Dec. Dig. § 755[4].) 


Appeal from Circuit Court, Pemiscot County; Henry C. Riley, Judge. 

Action by Charles Spencer against the Security Benefit Association. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

A. W. Fulton, of Topeka, Kan., and Ward & Reeves, of Caruthersville (Geo. 
R. Allen, of Topeka, Kan., of counsel), for appellant. 

Von Mayes, of Caruthersville, for respondent. 


BrabiEy, J. This is an action on two beneficiary certificates of $1,000 each 
issued by defendant to Birdie A. Spencer, wife of plaintiff, who was designated 
in the certificates as beneficiary. The cause was tried before the court without a 
jury and judgment was for plaintiff. 

The petition is in two counts. The first count is based on a certificate issued 
September 14, 1906, and the second count on a certificate issued December 27, 
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1923. When the first certificate was issued defendant’s corporate style and name 
was the National Council of the Knights and Ladies of Securitv. Later the cor- 
porate name was changed to Security Benefit Association, and such was the name 
of defendant when the second certificate was issued. Each count of the petition 
is in conventional form and prays judgment for the amount of the certificate with 
interest. 

The answer is first a general denial and then a special plea to the effect that 
by virtue of the certificate contract, the by-laws of defendant and the suspension 
of insured for nonpayment of dues, the contract of insurance was forfeited and 
that defendant is not liable. The by-laws relied upon and the facts of the alleged 
suspension are pleaded. Also it is alleged in the answer that the pleaded by-laws 
are valid and so held to be by the Supreme Court of Kansas, the domicile of 
defendant, and that the courts of Missouri are, under the full faith and credit 
clause of the federal Constitution, bound by the interpretation and construction of 
said by-laws by the Supreme Court of Kansas. The opinion by the Supreme Court 
of Kansas in Pickens v. Security Ben. Ass’n. 117 Kan. 475, 231 P. 1016, 40 A. L. R. 
654, is also pleaded in the answer. 


The reply, in addition to certain admissions and a general denial, is as fol- 
lows: 


“That if the dues and assessments due on the certificates sued on for the 
month of November, 1924, were not paid until the 30th day of December, 1924, 
and at the time of the payment of said dues and assessments the said Birdie A. 
Spencer was not in good health, the defendant, by and through its agent, or local 
financier, to whom said dues and assessments were paid, and who at the time 
was authorized by defendant to receive the same, and who was not required by 
defendant to report to it the state of health of any member of defendant associa- 
tion paying his or her dues and assessments out of time, had full knowledge of 
the state of health of the said Birdie A. Spencer at the time of the payment of 
said dues and assessments, and defendant retained said dues and assessments paid 
by the said Birdie A. Spencer as aforesaid without objection or inquiry as to the 
state of health of the said Birdie A. Spencer for an unreasonable length of time, 
and made no effort to return said dues and assessments to her until defendant 
became aware that she was seriously ill, and in fact never tendered to her said 
dues and assessments, and no fraud or deceit was practiced by her or any one 
for her upon defendant relating to said dues and assessments or the state of her 
health before or at the time of the payment of said dues and assessments or there- 
after, and for a long time prior to the month of November, 1924, it was the cus- 
tom and practice of defendant to receive from the said Birdie A. Spencer and other 
members of defendant association their monthly dues and assessments after the 
dates on which they were due and payable as specified in their respective certifi- 
cates and to retain the same without objection, and thereby led and caused the said 
Birdie A. Spencer to believe and she did believe that the payment of the dues and 
assessments upon the certificates sued on within the time specified in said certifi- 
cates was not essential to her interest or that of the beneficiary named therein, 
or to keeping alive said certificates, and by reason of the foregoing facts and con- 
duct of the defendant the defendant waived whatever objection it might have 
had to the payment of said dues and assessments after the time specified in said 
certificates and is estopped from claiming any forfeiture of the rights of the 
beneficiary under said certificates on account of the state of health of the said 
Birdie A. Spencer at the time of the payment of said dues and assessments. 

“And for further reply and defense to the new matter set up in said amended 
answer, not hereinbefore expressly admitted, plaintiff says the certificates sued on 
were delivered to the said Birdie A. Spencer in this state, and all the dues and 
assessments thereupon were paid in this state, and the applications upon which said 
certificates were issued were made in this state, and at the time of the delivery 
of said certificates, payment of said dues and assessments and the making of said 
applications the said Birdie A. Spencer was in and a resident of this state, and 
therefore the adjudged cases of the forum govern this cause.” 

Defendant is a fraternal beneficiary association whose domicile is in the state 
of Kansas. Insured was a member of the local lodge or council No. 1392 of 
defendant at Hayti, Mo., and had been since September 14, 1906, when her first 
certificate was issued. Her residence was at Hayti where she resided and where 
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she died February 12, 1925. Assessments were payable monthly on the lst day of 
the month, but were not delinquent if paid on or before the last day of the month. 
If assessments were not paid during the month when due the member was sus- 
pended, and during the suspension of a member his or her certificate was not in 
force. The by-laws of defendant provided how a suspended member could be 
reinstated in 60 days and after 60 days and less than 6 months. After being sus- 
pended for 6 months a member could not be reinstated, and could not become a 
member again except on new application as though such applicant had never been 
a member. 

Insured’s November, 1924, assessment was not paid until December 30th, at 
which time the November and December assessments were paid to Mrs. Darie 
Hayes, the secretary-treasurer of local council 1392 at Hayti. This officer, called 
the financier of the local council, was the proper officer to whom to pay assess- 
ments. The financier, when she made report and remittance of November assess- 
ments collections, reported insured as delinquent, and on receipt of this report 
December 11th at the head office it was noted on the card for insured that she 
was suspended for nonpayment of November assessment. When the financier made 
her report and remittance of December assessment collections she reported the 
payment of insured’s November and December assessments and remitted same to 
the head office. This report and remittance were received by defendant at its head 
office in Topeka, Kan., January 8, 1925, and on that date it was noted on the card 
for insured that she was reinstated. January 18, 1925, Dr. J. W. Johnson of Hayti, 
insured’s physician, wrote defendant relative to getting insured in defendant’s hos- 
pital and stated that she was suffering from an abscess in the left side and was in 
immediate need of hospital treatment. January 21st defendant acknowledged re- 
ceipt of Dr. Johnson’s letter and asked him when he began treating insured for 
the abscess and when she first consulted him about it. Dr. Johnson wrote his 
reply on the bottom of defendant’s letter and stated that the abscess started about 
December 1, 1924. He also gave the general condition at that time of insured 
and again stated that she needed hospital treatment. Dr. Johnson’s reply was 
not dated, but J. M. Kirkpatrick, defendant’s president, testified that Dr. Johnson’s 
reply was received about January 26th. January 30, 1925, defendant’s president 
addressed a letter to insured wherein he stated that he desired to call her attention 
to section 114 of its by-laws relative to the reinstatement of a member in suspen- 
sion for less than 60 days, and quoted said section in the letter. 

Section 114 is as follows: 

“How a Member may be Reinstated within Sixty Days.—Any beneficiary mem- 
ber suspended by reason of nonpayment of an assessment or assessments, or. dues, 
may within 60 days from the date of such suspension be reinstated upon the follow- 
ing conditions and none other, viz.: If not engaged in any of the prohibited occu- 
pations he may be reinstated by payment, within 60 days from date of suspension, 
of all arrearages of every kind, including special assessments and dues, for which 
he would have been liable had he remained in good standing: Provided, however, 
that he be in good health at the time of making payment to the Financier with a 
view to reinstatement. The payment of any such assessments and dues for rein- 
statement shall be a warranty by such member that he is in good health at the 
time of such payment. Provided, further, that the receipt and retention of such 
assessment and dues, in case the suspended member is not in good health, or is 
engaged in a prohibited occupation, shall not have the effect of reinstating said 
ooeneh or of entitling him or his beneficiaries to any rights under his benefit certi- 

cate.” 

The president further wrote in the letter as follows: 


“We have received authentic information that you were not in good health at 
the time of making payment to your financier for the purpose of reinstating. 
Therefore your reinstatement did not actually take place under the provisions of 
the above section. I am, accordingly, returning your assessments for November 
and December to you inclosed in the form of the attached check for $7.30. I regret 
that your reinstatement cannot take place, but the laws of the order leave us no 
choice in the matter and we are obliged to return your assessment to you. 

“The matter of your coming to the hospital has been taken up with me, but the 
hospital benefits are offered. only to members in good standing and you would 
not be eligible for such benefits at this time. I assure you that I regret your sus- 
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pension and the fact that you are not able to reinstate at the present time, but 
the laws of the order do not permit your reinstatement under the condition of your 
health since the time before you made your payments with a view to reinstate- 
ment.” 

Plaintiff testified that when defendant's letter of January 30th and check in- 
closed therein came the insured was too ill to know anything about it, and that 
she never knew of the letter or check. This check, on March 28, 1925, after the 
death of deceased, was returned to defendant by plaintiff’s counsel. After the 
check was returned defendant on April 11, 1925, sent $8 in currency to plaintiff and 
wrote him as follows: 

“The claim made by reason of the death of your wife has been considered 
by our executive committee and rejected. The fact that your wife permitted her 
certificate to become suspended while not in good health, I think, has come to your 
attention. When your wife made application for admission to the hospital for 
treatment, we, for the first time, learned that fact, and we immediately tried to 
put into her hands the amount of assessments paid with a view to reinstatement 
and a thereto. It seems that she passed away before the remittance could 
reach her. 

“Under the law the assessments after the death of a party, properly should be 
tendered to the administrator of the estate of the deceased. We have made inquiry 
to find out whether there has been an administrator appointed for your wife’s es- 
tate and have been advised that there has not. We are therefore inclosing you 
herewith $8 in currency covering the assessments paid on December 30, 1924, for the 
months of November and December. This is probably in excess of the amount 
paid, but we are making the remittance sufficiently large to cover the payment.” 

The $8 was returned also, and defendant made tender of $8 in its answer, and 
that sum was paid into court for plaintiff but was refused. 

Insured had pellegra and died from the effects of this disease on February 
12, 1925. Dr. Johnson testified that he first treated insured for pellegra in June, 
1924; that she became bedfast December 21, 1924, and thereafter was confined to 
her bed until her death; that on December 21st insured was in a serious condition 
and that “there was very little improvement in her condition up until she died.” 

Defendant makes three separate assignments, but all in effect are embraced in 
the assignment based on the refusal at the close of the case of a peremptory instruc- 
tion in the nature of a demurrer to the evidence. 

[1] Insured’s assessment for January, 1925, was not paid of tendered, but the 
failure to pay or tender this assessment is not of consequence. January assess- 
ments could be paid any time during the month, but before the time for payment 
of insured’s January assessment had expired defendant, according to plaintiff's 
theory, wrongfully attempted to forfeit the insurance contract. If defendant had 
no right to forfeit the contract then its attempt to do so was wrongful, and, if 
wrongful, then insured was not required thereafter to continue to pay or tender 
assessments in order to keep the contract in force. Newman v. John Hancock Mut. 
Life Ins. Co., 216 Mo. App. 180, loc. cit. 193, 257 S. W. 190, loc. cit. 192 and cases 
there cited. The Newman Case was on an old-line or legal reserve policy, but the 
principle invoked there, we think, is applicable here. 

Plaintiff contends that during the 19 years insured was a member of defendant 
order she had at intervals paid her assessments out of time and that at no time 
was evidence of good health required. It is further contended that it was the un- 
broken custom of the local financier to receive assessments of members out of time. 
By out of time here is meant that if a member failed to pay his or her assessment 
during the month it was due, but paid it during the followmg month, the payment 
was received by the financier and remitted to the head office, and that the delin- 
quent member was reinstated as a matter of course without requiring evidence of 
good health and without inquiry as to the good health of such member. 

Plaintiff testified : 

That he was a member of defendant order and for the same length of time 
he was insured, and that he and his wife, the insured, very often paid their assess- 
ments out of time. 


“Q. You may state how often you or your wife during the time you had these 
policies or either of them paid Mrs. Hayes dues out of time. A. I couldn’t state 
the exact amount of times, but quite often—all through one year—we had 60 days 
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to pay up and if we didn’t have the money in 30 days we would let it run over to 
the next 30 days and pay both at the same time. 

“Q. Do you know whether your wife, in paying dues on her policy, relied upon 
the custom of the members to pay out of time, that is, after the 30 days period 
in paying her dues? A. Yes, sir, we knew we had this 60 days to pay up in, and 
didn’t think anything about it going over. If we didn’t have the money we just 
paid up next month. * * * 

“Q. Were any dues or assessments that your wife paid on the policy after 
they had been due 30 days ever returned or refunded to your wife during all these 
years? No, sir; not until the last.” 

Mrs. Darie Hayes testified: 

That she had been financier of the local council or lodge at Hayti practically 
since insured became a member; that insured had been paying her dues to her 
(the financier) for about 19 years; that she received the dues from the members 
and made financial reports, and sent the money in to the head office. 

“Q. Do you recall whether she (insured) paid any dues or assessments out of 
time—that is, after they had been due 30 days when she was not in a good state 
of health? A. Yes, sir; they all paid it that way. * * * She paid dues when she 
was sick that had been past due 30 days during the 19 years. * * * During the 19 
years I was local financier I received dues from members out of time—that is, 
after they had been past due for 30 days—that was my custom to receive dues after 
they had been due 30 days. * * * 

“Q. Will ask you if you were required to report to the head council of the 
defendant in this case, stating the condition of her (insured’s) health, or that of 
any member when they paid dues out of time? A. I wasn’t. * * * I was what they 
called the financier. I used to be elected by the local council, but I am now elected 
by the National Council. They passed a law three years ago that they would send 
letters in and get members to sign and recommend somebody, and they recom- 
mended me.” 

Wagner v. Security Ben. Ass’n. (Mo. App.) 276 S. W. 81, is a case quite similar 
to the cause at bar and involves section 114 of defendant’s by-laws. In that case 
the defense was that the certificate had lapsed because the insured had failed to 
timely pay her assessment for March, 1921. The March assessment was paid to 
the local financier on April 7th, and it was contended that at that time the insured 
was not in good health. It was shown in the Wagner Case that during the period 
insured was a member of defendant association she customarily paid her assess- 
ments out of time; that instead of paying them in the month when due she paid 
them up to as late as the 12th of the succeeding month. The local financier testi- 
fied that there were about 1,600 members of the council and that from 75 to 100 
members customarily paid their dues after the end of the month in which the assess- 
ments were due. This custom was pleaded in the Wagner Case as waiver on the 
part of defendant of its authority under its by-laws to forfeit the policy or certifi- 
cate for failure to timely pay the March assessment. It was there held that defend- 
ant did waive its right to forfeit the certificate. 

Defendant in its brief in the cause at bar vigorously challenges the correctness 
of the ruling and conclusion reached by the Kansas City Court of Appeals in the 
Wagner Case and asks us not to follow it. One of the grounds upon which de- 
fendant relies to support its contention that no question of waiver or estoppel is 
involved is its by-law relative to waiver. Defendant’s by-law section 120a reads 
as follows: 

“National Council Not Bound by Knowledge of or Notice to Officers or Mem- 
bers of Local Councils—No officer of this association nor any local council officer, 
or member thereof, is authorized or permitted to waive any provisions of the by- 
laws of this association which relate to the contract between the member and the 
association, whether the same be now in force, or hereafter enacted. Neither shall 
any knowledge or information obtained by or notice to any subordinate council or 
officer or member thereof, or by or to any other person, be held or construed to 
be knowledge or notice to the National Council or the officers thereof, until after 
said information or notice be given in writing to the National Secretary of the 
association.” 


Section 114 of defendant’s by-laws, set out, supra, provides that a member sus- 
pended for less than 60 days can be reinstated by paying all arrearages, provided 
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the member at the time of such payment is in good health. It is contended that 
when insured’s November assessment was paid on December 30th she was not in 
good health and that, therefore, she was not eligible for reinstatement and could 
not be and was not reinstated, and that by section 120a of its by-laws it is not bound 
by what the local financier did or attempted to do. 

Section 6418, R. S. 1919, provides that the constitution and laws of a fraternal 
beneficiary society may provide that no subordinate body or the officers or members 
thereof shall have the power or authority to waive any of the provisions of its 
laws and constitution, and that such a provision in the laws and constitution of a 
fraternal beneficiary society shall be binding on beneficiaries and members. 

[2]It is conceded that insured was not in good health on December 30th when 
her November assessment was paid. The by-laws, sections 114 and 120a, are plain. 
So, also, is the statute, section 6418. Plaintiff at bar contends that knowledge of 
the facts of waiver as relied upon by him were brought home to defendant’s head 
officers or council, and that notwithstanding this knowledge defendant continued 
to permit the local financier at Hayti to continue her custom of receiving insured’s 
dues and the dues of others out of time and without requiring any evidence of good 
health. She reported monthly to defendant giving names of reinstated members 
and remitted for the previous month’s collections and for collections from delin- 
quents. The local financier made no report on the health of reinstated members, 
and defendant so far as appears had no by-law or rule requiring such. When a 
report was received at the head office showing members reinstated such was ac- 
cepted without inquiry as to the health of the reinstated members. If such a course 
would not bring home to defendant actual knowledge of the custom relied upon 
by plaintiff, then we cannot conceive how it could be done.. The question of defend- 
ant’s knowledge of this custom and its acquiescence therein for 19 years is not 
debatable under the record here. We rule that defendant waived its right to invoke 
section 114 of its by-laws to defeat recovery on the certificates sued on in this 
cause. Wagner v. Security Benefit Association, supra, loc. cit. 83, and cases there 
cited. See, also, Britton v. Junior Life Ins. Co. (Mo. App.) 290 S. W. 88. 

Section 120a does not aid defendant. That section does not prohibit the head 
officers from waiving by-law provisions, and if it had such provision it would be 
futile. Anomolous indeed would be a situation, if, by a mere by-law of any kind, 
a company, insurance or otherwise, could abrogate the law of waiver and estoppel 
in this or any other state. 


[3, 4] Godwin v. National Council Knights and Ladies of Security, 166 Mo. 
App. 289, 148 S. W. 980, involved defendant’s by-law, section 114. There the court 
used appropriate language as follows: 


“Section 114 provides that a receipt and retention of unpaid delinquent dues 
and assessments in case a suspended member is not in good health ‘shall not have 
the effect of reinstating such member or entitling him or his beneficiaries to any 
right under his certificate,’ whereas, there is no such provision in section 161. But 
we hold that such a provision in said by-law is invalid. The defendant has no legal 
right to receipt and retain delinquent dues and assessments until the member dies 
and then assert that there was no waiver of forfeiture. It amounts to an assertion 
of the right, that, if the member was sick and recovered, the forfeiture was waived, 
but, if he died, the forfeiture was not waived. It was shown that from 25 to 35 
per cent. of the members were delinquent in the payment of their dues. It is held 
‘that such a line of conduct on the part of the order and the members shows that 
each understands there is a continuous insurance. Otherwise the situation would 
be that such member would be an insured member at all times, except the time his 
beneficiary would need it, viz., at his death.’ Cline v. Woodmen of the World, 111 
Mo. App. 601, 86 S. W. 501. Prompt payment of dues and assessments may be 
waived by a course of dealing with the insured, notwithstanding the policy provides 
that no waiver of forfeiture shall be valid unless in writing signed by an officer 
of the association. Andre v. Modern Woodmen of America, 102 Mo. App. 377, 
76 S. W. 710; James v. Insurance Co., 148 Mo. loc. cit. 10, 49 S. W. 978; Cline v. 
Woodmen of World, supra. And it is there held, in the Andre Case, that it would 
be doing violence to common knowledge and common sense alike to suppose that 
a benefit society, doing business in every state in the Union, did not know that a 
large per cent. of its members were not prompt in the payment of their dues. And 
it is held that, with such knowledge, the society waived the delinquencies and re- 
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ceived payments within a reasonable time. That defendant did know that the local 
lodge or its financial agent was receiving the delinquent payments by its members 
cannot be questioned, and, notwithstanding the by-laws of the order nominated the 
financier the agent of the members in the receipt of dues and assessments of delin- 
quent members, he became the agent of defendant by his course of dealing with 
the defendant.” 

We do not consider that there is any occasion to enter upon a consideration 
of the question appertaining to the full faith and credit clause of the federal Con- 
stitution. The Supreme Court of Kansas in Pickens v. Security Benefit Ass’n. 117 
Kan. 475, 231 P. 1016, 40 A. L. R. 654, held that proof of custom of defendant 
to accept payments of delinquent assessments for the purpose of reinstatement 
within the 60 days period did not establish a custom to accept such payments when 
the member was not in good health, and that, under the facts there, defendant was 
not estopped to insist on the warranty of good health as a condition precedent to 
reinstatement after suspension. But the Kansas Supreme Court did not hold that 
defendant by its by-laws, section 114, could abrogate the law of waiver and estop- 
pel and at its discretion invoke said by-law without regard to the facts. 

The judgment should be affirmed, and it is so ordered. 

Cox, P. J., and Bailey, J., concur. 


TRAVELERS’ INS. CO. v. POMERANTZ et al. 
Court of Appeals of New York. July 20, 1927. 
158 New York Supplement 21. 

1. INSURANCE—STATEMENT IN LIFE POLICY APPLICATION THAT 
APPLICANT HAD NOT RECEIVED “MEDICAL OR SURGICAL AT- 
TENTION” HELD TO HAVE LITERAL AND NOT QUALIFIED MEAN- 
ING. 


Statement in an application for life insurance that the appellant had not 
received medical or surgical attention within the past 5 years held to have a literal 
meaning, and not the qualified meaning that the applicant had received no medical 
attention for a bodily or mental disease. 


(For other cases, see Insurance, Dec. Dig. § 292). 


2. INSURANCE—REFUSAL TO MAKE PERTINENT FINDINGS PROVED 
BY UNCONTRADICTED EVIDENCE, AND NOT CONFLICTING WITH 
OTHER FINDINGS, HELD ERROR. 


Refusal to make pertinent findings in action to cancel life insurance policy to 
the effect that the insured had received medical attention contrary to statement in 
. application, and that premium given to insurer’s agent was tendered back to defend- 
ant, where these findings were proved by uncontradicted evidence and did not con- 
flict with other findings, held error. 

(For other cases, see Insurance, Dec. Dig. § 249.) 


3. INSURANCE—“DEFORMITY” OR “INFIRMITY” AS USED IN APPLI- 
CATIONS FOR INSURANCE MEAN DEFORMITIES OR INFIRMITIES 
aot IF KNOWN, MIGHT DETER INSURER FROM ISSUING 


The words “deformity” or “infirmity” as used in connection with applications 
for insurance are construed to mean “deformities” or “infirmities” of such a sub- 
stantial character as, if known, might deter an insurer from issuing a policy. 

(For other cases, see Insurance, Dec. Dig. § 291[7].) 


4. INSURANCE—“MEDICAL OR SURGICAL ATTENTION” AS USED IN 
APPLICATION FOR INSURANCE MEANS SUCH MEDICAL OR SUR- 
ae AS MIGHT DETER INSURER FROM ISSUING 


The phrase “medical or surgical attention” as used in applications for insur- 
ance means such medical or surgical attention as predicates some substantial ill- 
ness, sickness, injury, or disease, the existence of which, if known, might deter 
an insurer from issuing a policy. 


(For other cases, see Insurance, Dec. Dig. § 292.) 
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5. INSURANCE—FALSE STATEMENT IN APPLICATION, ‘THAT IN- 
SURED HAD NOT RECEIVED MEDICAL ATTENTION WITHIN 
PAST FIVE YEARS, HELD MATERIAL MISREPRESENTATION. 
False statement in application for a life insurance policy, that the insured had 

not received medical or -surgical attention within the past five years, held a ma- 

terial misrepresentation. 
(For other cases, see Insurance, Dec. Dig. § 292.) 


6. INSURANCE—WHERE INSURER: PROVED INSURED RECEIVED 
MEDICAL ATTENTION CONTRARY TO STATEMENT IN APPLICA- 
TION, AND INSURED MADE NO EXPLANATION OR EXCUSES, 
oe FACIE CASE OF MATERIAL MISREPRESENTATION WAS 
In an action to cancel a policy of life insurance, where the company proved 

that the insured had received medical attention contrary to his statement in his 

application, and the insured gave no evidence denying that the statement was un- 
true and gave no information concerning his health, a prima facie case of ma- 
terial misrepresentation was made. 

(For other cases, see Insurance, Dec. Dig. § 249.) 


7. EVIDENCE—584—ALL EVIDENCE IS TO BE WEIGHED ACCORDING 
TO POSITIVE AND NEGATIVE PROOFS WHICH IT WAS IN PAR- 
TIES’ POWER TO MAKE. 

All evidence is to be weighed according to the proofs which it was in the 
power of plaintiff to have produced and defendant to have contradicted. 

8. eae ne OF PREMIUM BY AGENT IS RECEIPT BY 
PRINCIPAL. 


Receipt of the premium for a life insurance policy by the insurance agent is 
receipt by the company. 


(For other cases, see Insurance, Dec. Dig. § 186[3].) 


9. INSURANCE—MERE TEMPORARY RETENTION OF SECOND PREMI- 
UM PAID TO AGENT HELD NOT 10 ESTOP INSURER FROM CON- 
TESTING POLICY FOR MATERIAL MISREPRESENTATION. 

Mere retention of second premium for life insurance policy paid to agent until 

a reasonable time after its responsible officers were enabled to know that it held 

defendant’s money in its possession held not to estop insurer from contesting policy 

for material misrepresentation. 
(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Travelers’ Insurance Company against Morris Pomerantz and 
others, for the rescission of a policy of life arid disability insurance for material 
misrepresentations. From a judgment of the Appellate Division, First Depart- 
ment (218 App. Div. 431, 218 N. Y. S. 490), affirming by a divided court a judg- 
ment of the Special Term (124 Misc. Rep. 250, 207 N. Y. S. 81), dismissing the 
complaint on the merits, plaintiff appeals. Reversed, and new trial granted. 

See, also, 218 App. Div. 702, 218 N. Y. S. 921. 

William J. Moran, of New York City, for appellant. 

Louis Salant, Stanley B. Ecker, and Eugene J. Raphael, all of New York City 
for respondents. 

O’BriEN, J. Defendant, applying for a policy of life and disability insurance, 
signed ov statement : 

12) I am not deformed; I have had no bodily or mental disease, nor have 


I received medical or surgical ‘attention within the past five years except as herein 
stated.” 


He made no exception and, accordingly, his statement is deemed to be wholly 
in the negative. He stated further in his application that “every declaration here- 
inabove contained is true.’ The consideration for the policy issued to him May 10, 
1922, is based upon his signed application, made part of the policy, as well as pay- 
ment of the premium. February 28, 1923, defendant made claim for permanent 
total disability benefits stating that, as a result of a motorcar collision in August, 
1922, he became wholly disabled, that after this collision he began to feel pain in 
his heart and shortly thereafter had a severe heart attack and fainting spell and 
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was advised by his physician not to attempt any form of occupation because his 
heart was in a weak condition. April 23, 1923, plaintiff informed the insured that 
it rescinded the policy, and gave him notice of its intention to contest it, and ten- 
dered to him the amount of the premium. On May 4 plaintiff delivered six copies 
of the summons in this action to the sheriff, who on June 19 certified to his failure 
to serve. They were, however, served by some one upon all these defendants, two 
on May 8 and all the others on May 23. The complaint was served June 7. The 
very day upon which the copies of the summons were delivered to the sheriff for 
service, the insured paid the second premium to plaintiff’s general agents who were 
authorized to receive premiums. The agents tendered a return for this amount in 
June or at the beginning of July, 1923. All the elements included within the fore- 
going statements have been found as facts and are supported by the evidence. 


[1, 2] The first question to be determined is whether defendant made any mis- 
representation in his application. The answer depends upon the meaning of state- 
ment 12 in the application form. The courts below have decided that the state- 
ment, by fair interpretation, must be held to mean that defendant was not deformed, 
that he had had no bodily or mental disease, and that he had received no medical 
or surgical attention within the past five years for a bodily or mental disease. If 
the statement were ambiguous, it would necessarily be resolved against plaintiff, 
for plaintiff drew it. To us it does not seem doubtful. We can find no other 
meaning in it than the enumeration of three distinct subjects: (1) Deformity; (2) 
previous bodily or mental disease; (3) medical or surgical attention within the past 
five years. If medical or surgical attention had been intended to refer only to 
bodily or mental disease, the statement ought to have been and presumptively would 
have been differently framed. Naturally, .it would have read that the attention 
had been “for such bodily or mental disease,” or “therefor,” or “in connection there- 
with,” or it would have included some other phrase expressing a relation between 
a disease and medical or surgical attention. ‘The statement, as framed, affects the 
question whether an applicant, not deformed, and never afflicted with any bodily 
or mental disease, had received within five years medical or surgical attention for 
injuries or for illnesses other than diseases. An applicant might have fractured his 
bones on twenty occasions or suffered at frequent intervals from indispositions which 
indicate a weak constitution and reveal a tendency toward disease, but which had 
not yet developed into a definite disease. If any of the three parts of the state- 
ment was false, misrepresentation ‘resulted. The applicant bound himself that 
“every declaration hereinabove contained is true”; the policy provides that “all 
statements purporting to be made by the insured shall in the absence of fraud be 
deemed representations and not warranties.” That the statement was false in at 
least one particular is certain. He made no exception to any part of statement 12 
and so must be deemed to have made it without qualification. The proof is that 
within the past five years he had received medical attention no less than twelve 
times from five physicians. The trial court refused to make such a finding, but as 
the evidence is not contradicted the request to find should have been granted. Ma- 
whinney v. Millbrook Woolen Mills, 231 N. Y. 290, 132 N. E. 93, 15 A. L. R. 1506. 

[3-5] Misrepresentation therefore existed. Was it material? In ascertaining 
the true answer, a complete separation of thought must be observed between a dis- 
ease and some medical or surgical attention either for’a disease or for an ailment 
other than a disease. A disease is one thing, medical or surgical attention for an 
injury or a disease or for an ailment other than a disease is quite a different one, 
and we think that statement 12 clearly preserves the line of substantial distinction. 
Ailments, injuries, indispositions, sicknesses do not necessarily constitute diseases, 
although disease frequently develops from them. The words “deformity” or “i 
firmity” as used in connection with applications for insurance are, of course, con- 
strued to mean deformities or infirmities of such a substantial character as, if known, 
would have been liable to deter an insurer from issuing a policy. Eastern Dist. 
Piece Dye Works v. Travelers’ Ins. Co., 234 N. Y. 441, 453, 454, 138 N. E. 401, 26 
A. L. R. 1505. The same principle must be true respecting medical or surgical at- 
tention. The attention to which reference is made in statement 12 must be not 
for a trivial indisposition, but for some substantial illness, sickness, inJury, or dis- 
ease. The insurer has the right to an opportunity to know whether the attention 
was for an ailment inconsiderable or serious. Although no disease may have de- 
veloped symptoms which had required medical attention might indicate conditions 
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from which disease might be generated. Depending upon the nature of the attention 
whether trivial or substantial, an applicant might prove to be a poor risk or 
a sound one. The insurer indicated by statement 12 that it wanted to know the 
facts and that it intended and expected the applicant to speak the truth so that 
it might acquire information concerning them. Any misrepresentation which defeats 
or seriously interferes with the exercise of such a right cannot truly be said to be 
an immaterial one. How can an insurer discover the nature of an applicant’s previ- 
ous illness, subject perhaps to recurrence and apt to degenerate into a disease, yet 
bearing no trace at the time of his physical examination for the policy, if he falsely 
states that he had received no medical attention at all? 

[6, 7] Plaintiff proved its case prima facie to the effect that the misrepresenta- 
tion was material when it showed that within five years defendant had received 
medical attention a dozen times, that at least one medical consultation had been 
held, that digitalis had been prescribed in July, 1920, and that defendant was “sick” 
(Klein v. Prudential Ins. Co. of America, 221 N. Y. 449, 117 N. E. 942) when he 
received attention. It could not compel him to waive his privilege arising from his 
relation to his physicians and force them to disclose the diagnosis and the nature 
of the treatment. He may insist upon this privilege, but he cannot be heard to 
claim that no prima facie case has been made out. He produced no witnesses and 
gave no evidence concerning vital facts which could be disclosed only by him. 
As a witness called by plaintiff, he testified in respect to a few formal matters. 
He neither denied nor explained the untrue statement in his application, and he 
gave no information concerning the state of his health at the time of his medical 
attention or on the dates of his application or of his payment of the first premium. 
To hold that the proof under such circumstances is less than prima facie would be 
to condone and encourage misrepresentations and to impose upon a litigant condi- 
tions impossible of fulfillment. Plaintiff proceeded as far as the law allows and 
far enough, in the absence of denial, to require a finding of material misrepresen- 
tation. All evidence is to be weighed according to the proof which it was in the 
power of one side to have produced and in the power of the other side to have 
contradicted. Blatch v. Archer, 1 Cowper, 63, 65; Kirby v. Tallmadge, 160 U. S. 
379, 383, 16 S. Ct. 349, 40 L. Ed. 463; Jordon v. Decorative Co., 230 N. Y. 522, 526, 
527, 130 N. E. 634. The finding to the effect that defendant received no medical 
attention for any bodily or mental disease is based, as we think, upon a wrong in- 
terpretation of the contract and is, therefore, immaterial. The finding that he re- 
ceived none material to the risk is subject to the same objection, is in effect a con- 
clusion of law, and, moreover, is without evidence to support it. There was proof 
to the contrary and no rebuttal. Plaintiff produced evidence to show that the facts 
concerning which defendant made his misrepresentation were such as, if: known, 
might have deterred it from accepting him as a risk. Eastern Dist. Piece Dye 
Works v.: Travelers’ Ins. Co., supra. Suppose this applicant had truly answered 
statement 12 and admitted that he had received medical attention twelve times from 
five physicians, but then stood upon his rights and refused to state the nature of 
the attention or the names of his doctors. What chance would he have had to ob- 
tain a policy? If, on the contrary, he had stated that he had been treated even once 
for some form of heart disorder, almost certainly his application would have been 
rejected. We do not say that legal proof of such treatment is in the record. We 
make the supposition to illustrate the necessity of a truthful statement by an ap- 
plicant and to emphasize the materiality of the misrepresentation. 

[8, 9] The receipt of the second premium by plaintiff’s general agents on May 
4, 1923, does not estop plaintiff from contesting this policy. Receipt by the agent 
is receipt by the principal (McClelland v. Mutual Life Ins. Co. of New York, 217 
N. Y. 336, 111 N. E. 1062), but a mere temporary retention of the premium does 
not, under the circumstances, constitute any evidence of an intention to abandon 
the claim of rescission and to ratify the policy. The company, whose main office 
is located in Connecticut, was seeking at the time to effect service of process in 
this action upon defendants. The premium was paid to its general agents for a 
limited territory in Brooklyn. On the day upon which the summons in this action 
had been delivered to the sheriff for service, defendant paid the premium to a clerk 
in the office of the agents in Williamsburg and received a “temporary receipt” there 
for. The check was deposited by the agents to their own account in their own 
bank and the amount transmitted to plaintiff, which returned it to its agents. The 
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last of June or early in July the agents tendered the amount to defendant, who 
refused it. All these facts were proved by uncontradicted evidence and do not 
conflict with any finding. On plaintiff’s request, all should have been found, and 
the exception to the refusal to find presents reversible error. Mawhinney v. Mill- 
brook Woolen Mills, supra. The fact that the amount of the premium was in 
plaintiff's constructive possession for nearly two months does not indicate that it 
intended to retain any benefits therefrom and thus abandon its claim of rescission. 
It continued its efforts to effect service of the summons and succeeded on May 8 
and finally on May 23. The complaint was served June 7. The only fair infer- 
ence to be drawn from the evidence is that an organization whose branches were 
widely scattered, and which at the time was engaged in contesting this policy, 
repudiated the proffered benefit within a reasonable time after its responsible execu- 
tive officers were enabled to know that it held defendant’s money in its possession. 

The judgment of the Appellate Division and that of the Special Term should 
be reversed and a new trial granted, with costs to abide event. 

Cardozo, C. J. and Pound, Crane, Lehman, and Kellogg, JJ., concur. 

Andrews, J., absent. 

Judgment accordingly. 


JACKSON v..TALLMADGE, et al. 
Court of Appeals of New York. July 20, 1927. 
158 Northeastern Reporter 48. 

2. INSURANCE—WIFE MAY ASSIGN INSURANCE POLICY UPON HUS- 
PAW. & ae ONLY WITH HIS CONSENT (DOMESTIC RELATIONS 
LAW, §52). , 

Under Domestic Relations Law (Consol. Laws, c. 14), § 52, a wife may assign 

3 policy of insurance upon the life of her husband with his consent, but not other- 

wise. 

(For other cases, see Insurance, Dec. Dig. § 204). 


4. INSURANCE—UPON MATURITY, LIFE POLICY IS ASSIGNABLE 
ceomien bo RESTRICTION AND SUBJECT TO SEIZURE BY CRED- 
A life insurance policy, upon the life of a husband for the benefit of his wife, 
is, after his death, assignable without restriction and subject like other assets to 
seizure for the use of creditors. 
(For other cases, see Insurance, Dec. Dig. §§ 590, 594.) 


5. INSURANCE—WHERE WIFE IN NORTH DAKOTA MAILED: ASSIGN- 
MENT OF LIFE POLICY AND AFTER HUSBAND’S DEATH TRUST 
WAS CREATED IN NEW YORK, TRANSFER HELD EFFECTED IN 
NEW YORK. 

Where wife in North Dakota mailed an assignment of a policy upon’ the life 
of her husband to her brother in New York before the husband’s death, with 
intent to secure loans on security of policy, and after her husband’s death came 
to New York and created a trust from the proceeds for the benefit of herself and 
son, held, that the transfer of the policy was effected in New York and title ‘did 
not pass until the declaration of the trust. : 

(For other cases, see Insurance, Dec. Dig § 200.) 


6. INSURANCE—DELIVERY OF ASSIGNMENT OF INSURANCE POLICY 
WILL NOT DIVEST TITLE UNLESS COUPLED WITH ACCEPTANCE. 
_The delivery of assignment of a policy of life insurance will not divest title 
until coupled with acceptance by the assignee. 
(For other cases, see Insurance, Dec. Dig. § 211.) 


7. INSURANCE—ACCEPTANCE OF ASSIGNMENT OF LIFE INSURANCE 
POLICY HELD NOT PRESUMED, WHERE ASSIGNEE WAS TO HOLD 
POLICY FOR ASSIGNOR’S BENEFIT WITHOUT PERSONAL PROFIT. 
Acceptance of assignment of life insurance policy held not to be presumed, 

where the assignee was to hold the policy for the benefit of the assignor without 

gaining any benefit himself. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 
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8. INSURANCE—ACCEPTANCE OF ASSIGNMENT OF LIFE INSURANCE 
POLICY TO SECURE EXPECTED LOANS HELD TO LEAVE BENE- 
FICIARY’S OWNERSHIP UNIMPAIRED EXCEPT AS TO LIEN FOR 
ADVANCES. 

Acceptance of assignment from wife of a life insurance policy upon the life of 
her husband to secure expected loans held to leave the wife’s ownership unimpaired 
except as to the lien for advances to be made. 

(For other cases, see Insurance, Dec. Dig. § 222.) 


9. INSURANCE—PLEDGEE OF LIFE INSURANCE POLICY TO SECURE 
EXPECTED LOANS COULD NOT BY ACCEPTANCE GET MORE 
THAN LIEN FOR POSSIBLE ADVANCES. 

Pledgee of life insurance policy pledged to secure expected loans could not by 
his acceptance get more than was intended; namely, a lien for advances tb be made. 
(For other cases, see Insurance, Dec. Dig. § 222.) 


10. INSURANCE—AFTER DEATH OF INSURED ACCEPTANCE OF AS- 
SIGNMENT OF LIFE INSURANCE POLICY HELD SUBJECT TO 
RIGHTS OF CREDITORS. 

After death of insured, acceptance by assignee of an assignment by the benefi- 
ciary of the rights under the life insurance policy was impossible except subject to 
the rights of creditors. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


Appeal from Supreme Court, Appellate Division, Third Department. 

Action by John L. Jackson against Ruby H. Tallmadge and another. From 
a judgment of the Appellate, Division of the Supreme Court in the Third Judicial 
Department (216 App. Div. 100, 214 N. Y. S. 528), modifying, and, as modified, 
affirming the judgment of the Special Term (124 Misc. Rep. 389, 208 N. Y. S. 551) 
in favor of plaintiff, defendants appeal. rmed. 
oe See, also, 217 App. Div. 809, 217 N. Y. S. 917; 218 App. Div. 802, 218 N. Y. S. 

Frank H. Hiscock, of Syracuse, and Hampton H. Halsey, of Rochester, for 
appellants. 

Charles H. Newman, of Ithaca, for respondents. 

Cardozo, C. J. The action is by a judgment creditor to set aside a transfer in 
fraud of creditors. 

Carl E. Tallmadge, a resident of North Dakota, insured his life in the sum of 
$25,000 for the benefit of Ruby H. Tallmadge, his wife, the policy being issued by 
a South Dakota insurance company. Both husband and wife became insolvent 
and were threatened with prosecutions, civil and criminal. At the same time the 
husband became critically ill. On February 3, 1923, the wife, then in North Dakota, 
mailed an assignment of the policy to her brother, the defendant Halsey, in Roch- 
ester, N. Y., intending to apply to him for loans on the strength of this security. 
Accompanying the assignment was a letter from her lawyer to the effect that on 
meeting her brother she would explain to him the object of the instrument. The 
brother had no information in advance that the transfer was to be made. He knew, 
however, in a general way that the sky was darkened by financial troubles. Upon 
receiving the assignment on February 7, 1923, he understood at once that the policy 
was to be held for his: sister subject to her use. 

Three days later Carl E, Tallmadge died. His widow brought the body to 
New. York for burial, and was met on arrival by her brother. She explained to 
him that she was without means for her own and her son’s support, and that the 
proceeds of the policy must be kept beyond the reach of creditors. A trust was 
then and there declared. There is some conflict in the findings as to its terms. 
One set of findings is to the effect that the trust was for the benefit of Ruby Tall- 
madge solely. Another set is to the effect that the trust was for her benefit and 
her son’s “as their needs should arise, subject to her orders.” The plaintiff, a New 
York judgment creditor, assails the trust as fraudulent. 

[1-4] Under the law of New York, a policy of insurance upon the life of a 
husband for the benefit of his wife is withdrawn in large degree. from i. by 
his creditors, and also from pursuit by hers. Eadie v. Slimmon, 26 N. 9, 82 
Am. Dec. 395; Smillie v. Quinn, 90.N. Y, 492; Miller v. Campbell, 140 N. YY 457, 
35 N. E. 651. She may assign it with her consent, but not otherwise. Domestic 
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Relations Law (Consol. Laws, c. 14), §52. The creditor gains nothing by the mere 
appointment of a receiver or other transfer in invitum. Smillie v. Quinn, supra. 
All this is true, however, only: while the husband lives and the policy is yet out- 
standing. At once upon maturity, it is assignable without restriction and subject 
like other assets to seizure for the use of creditors. Amberg v. Manhattan Life 
Ins. Co. of New York, 171 N. Y. 314, 63 N. E. 1111. 

The question has been much debated in this case whether the assignment be- 
came effective in North Dakota or in New York. There is no evidence in the record 
that North Dakota has a statute similar to our own. The Special Term applied the 
law of New York, but even on that basis held the transfer to be fraudulent. The 
Appellate Division came to the same result, but applied the law of North Dakota, 
holding that the assignment was delivered when deposited in the mails and that 
there was a presumption of acceptance as in cases of a gift. 

[5-7] We think the transfer of the policy was effected in New York and that 
title did not pass until the declaration of the trust. There is no need to determine 
whether the deposit in the mails without previous request or knowledge of the 
person named as assignee was equivalent to delivery. There may be significance 
in the fact that the document was still subject to recall upon notice to the post 
office. U. S. Postal Laws & Regulations, §§ 531, 533; Crown Point Iron Co. v. 
Etna Ins. Co., 127 N. Y. 608, 618, 619, 28 N. E. 653, 14 L. R. A. 147; Gately-Haire 
Co. v. Niagara Fire Ins. Co. of City of New York, 221 N. Y. 162, 116 N. E. 1015, 
Ann. Cas. 1918C, 115. If delivery be assumed, however, it did not divest title 
until coupled with acceptance. Instances there may be of a transfer so plainly 
beneficial that acceptance. is presumed. Albany Hospital v. Albany Guardian Soci- 
ety and Home for Friendless, 214 N. Y. 435, 442, 108 N. E. 812, Ann. Cas. 1916D, 
1195; Munoz v. Wilson, 111 N. Y. 295, 304, 18 N. E. 855. There was no such 
transfer here. The assignee was not expected to gain any benefit at all. He was 
to assume responsibilities without profit. He was to act as a buffer between his 
sister and her creditors, who might be counted on to pester him with lawsuits and 
trouble him in-other ways. There is no presumption of a willingness to stand in 
such a breach. Pitkin’s Adm’rs v. City of Montpelier, 85 Vt. 467, 473, 82 A. 671, 
Ann. Cas. 1914D 500. 

[8-11] We do not overlook a statement by the brother, confirmed by a finding 
of the court, that at once upon receipt of the document he resolved to accept any 
trust that might be necessary to give effect to his sister’s purpose, whatever it 
might be. At that time her purpose was to use the assignment as a pledge to secure 
expected loans. Acceptance of such security did not divest the pledgor’s interest 
as equitable owner, but left it unimpaired, subject only to the lien of advances to 
be made. The pledgee, however complaisant, could accept nothing more, for noth- 
ing more was then intended. Not till the meeting in New York was there an at- 
tempt to turn the pledge or mortgage into an assignment of the title subject to a 
trust. At that time the policy had already matured. Acceptance was then impos- 
sible except subject to the rights of creditors. Amberg v. Manhattan Life Ins. Co. 
of New York, supra. 

The conclusion thus reached makes it unnecessaty to consider whether a like 


goal could be attained by travel along other paths. Pers. Prop. Law (Consol. Laws, 
ce. 41), § 34. 


[12, 13] A point is now made, though without plea of defect of parties or even 
objection at the trial, that the son should have been joined as a defendant, and that 
no decree may be pronounced without him. Civil Prac. Act, §193. There is no 
question at issue between trustee and beneficiaries or between the beneficiaries them- 
selves. Matter of Straut, 126 N. Y. 201, 211, 212, 27 N. E. 259. The question 
is between the trustee and a creditor, a stranger to the trust, who insists that the 
title to the fund is subject to his lien. Ina suit for such relief, the trustee repre- 
sents the beneficiaries, and defends in their behalf. Matter of Straut, supra; Sweet 
v. Parker, 22 N. J. Eq. 453, 455, 456; Tucker v. Zimmerman, 61 Ga. 599; Vetter- 
lein v. Barnes, 124 U. S. 169, 172, 8 S. Ct. 441, 31 L. Ed. 400; Pomeroy, Remedies 
& Remedial Rights, §357. “Where the complaint claims in opposition to the as- 
signment or deed of trust, and seeks to set the same aside on the ground that it 
is fraudulent and void, he is at liberty to proceed against the fraudulent assignee 
or trustee, who is the holder of the legal estate of the property, without joining 
the cestui que trust.” Rogers v. Rogers, 3 Paige, 379, 380. 
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We think the interest of the son, if any, is not of such a nature that the 
court is under a duty to refuse in his absence to adjudicate the issues. The find- 
ings leave it uncertain, to say the least, whether he had any property interest sub- 
ject to be protected. No payments were to be made to him except upon his mother’s 
orders. Only a strained view of the transaction would see in it an intention to 
clothe him with any right or interest in the fund that would be good against her 
protest. 1 Perry on Trusts, $117. If any shred of right existed, it has been cut 
off after adequate representation by foree of this decree. 

Cases tending superficially to uphold a different ruling are distinguished when 
their facts are stated. First National Bank of Amsterdam v. Shuler, 153 N. Y. 
163, 47 N. E. 262, 60 Am. St. Rep. 601, was a suit where the omitted defendant 
was the creator of the trust. Apart from his interest in the surplus, “he had the 
right to contend that his estate should be distributed under the terms of the as- 
signment, and that it was a valid, and not a fraudulent, instrument.” 153 N. Y. 
at page 168, 47 N. E. 263. Cook v. Lake, 50 App. Div. 92, 63 N. Y. S. 818, was 
a suit where a fraudulent grantee had made a conveyance to another, not joined 
as a defendant, who held the legal title. Here the creator of the trust and the 
holder of the legal title are parties to the suit and have defended for themselves 
and for those whom they represent. 

The judgment should be affirmed, with costs. 

Pound, Crane, Andrews, Lehman and O’Brien, JJ., concur. 

Kellogg, J., not sitting. 

Judgment affirmed, etc. 


SEXTON v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Supreme Court, Westchester County. September 8, 1927. 
224 New York Supplement, 63. . 
1. INSURANCE—CLAUSE MAKING POLICY INCONTESTABLE AFTER 


YEAR FROM DATE IS UNAFFECTED BY INSURED’S DEATH WITH- 

IN YEAR, AND DEFENSES CANNOT THEREAFTER BE SET UP. 

Under life insurance policy providing that it should become incontestable one 
year after date thereof except for nonpayment of premium or misstatement of 
age, death of insured within year does not affect incontestable clause, and defenses: 
of false representations and breach of warranty cannot be set up after expiration 
of year from date of policy. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE—RELEASE, FOR $900, NOT UNDER SEAL, OF INSURER 
OWING $5,000 UNDER LIFE POLICIES, HELD NOT SUPPORTED BY 
SUFFICIENT CONSIDERATION AND VOID. 

Where insurer was indebted to beneficiary of life policy in sum of $5,000, on 
death of insured, release of insurer, executed by beneficiary for $900, was not sup- 
ported by sufficient consideration, and, not being under seal, was void as release 
of claims under policy. 


(For other cases, see Insurance, Dec. Dig. § 603.) 


3. INSURANCE—BENEFICIARY’S ACCEPTANCE OF LESS SUM THAN 
DUE UNDER LIFE POLICY HELD NOT ACCORD AND SATISFAC- 
TION, WITHOUT HONEST DISPUTE AS TO AMOUNT DUE. 
Where claim of beneficiary against insurer was liquidated, certain, and amount 

fixed and determined by terms of life policy, acceptance by beneficiary of a less 

sum did not constitute an accord and satisfaction, in absence of showing that there 
was honest dispute as to amount due or whether there was anything due at time of 
acceptance of less sum. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


Action by Thomas Sexton against the Equitable Life Assurance Society of the 
United States. On plaintiff’s motion pursuant to Rules of Civil Practice, rule 113, 
for an order striking out the answer of the defendant and for judgment on the 
pleadings, and on defendant’s motion to change venue. Pilaintiff’s motion granted; 
defendant’s motion denied. . 

John J. Finn, of Yonkers, for plaintiff. 

Alexander & Green, of New York City (James D. Ewing, of Yonkers, of coun- 
sel), for defendant. 
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Seeger, J. Motion pursuant to rule 113 of the Rules of Civil Practice for an 
order striking out the answer of the defendant herein and for judgment on the 
pleadings, on the ground that there is no defense to the action. 

e complaint alleges a cause of action upon two life insurance: policies, on 
the life of the plaintiff’s wife, one for $2,000 and one for $3,000 

The making and delivery of the policies, the payment of premiums, and the 
receipt and retention of the proofs of death are not denied. 

he defendant, however, attempts to set up the defense that the issue and ‘i 
livery of the policies was procured by false and fraudulent representations as to the 
conditions of the health of the insured, and breach of warranty. 

This defense would entitle the defendant to a trial of the issues thus raised 
in the answer, if it was not for the fact that the policies contain a clause to the 
effect that the policies should become incontestable one year after the dates thereof, 
except for nonpayment of premiums or misstatement of age, which defenses are 
not claimed. 

The policies were dated January 5, 1922, and March 13, 1922, respectively. 
The insured died December 6, 1922. No attack upon the policies was made by the 
defendant within the year after their issue. 

{1] The death of the insured within the year had no effect upon the incontesta- 
bility clauses in the policies. Mutual Life Ins. Co. of New York v. Hurni Packing 
Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Travelers’ Ins. 
Co. v. Snydecker, 127 Misc. Rep. 66, 215 N. Y. S. 276; Piasecki v. Metropolitan Life 
Ins. Co., 214 App. Div. 852, 211 N. Y. S. 931; affirmed 243 N. Y. 637, 154 N. E. 
637; Dee v. Metropolitan Ins. Co., 219 App. Div. 790, 220 N. Y. S. 845; Parton v. 
Metropolitan Life Ins. Co., 129 Misc. Rep. 493, 221 N. Y. S. 610; Chinery v. Met- 
ropolitan Life Ins. Co., 112 Misc. Rep. 107, 182 N. Y. S. 555 

It seems clear that the defenses of false representations and breach of warranty 
cannot now be set up after the expiration of a year from the date of the policies. 

The defendant also sets up as a defense that prior to the commencement of 
the action the plaintiff, for a valuable consideration, by an instrument in writing, 
released the defendant from the claims set up in the complaint, and the papers 
show that the plaintiff did in fact accept $900 from the defendant and executed a 
release in writing, and the receipt and acceptance of said sum is also set up as an 
accord and satisfaction of the plaintiff’s cause of action. 

The papers show that the release was dated April 14, 1924, and the check for 
the $900 bears date the same day. Some time before this transaction, the defendant, 
in a letter dated January 24, 1923, stated to the plaintiff that, in view of the repre- 
sentations made by the insured in connection with the issuance of the policies, the 
defendant considered that the policies were not in force, and offered to return the 
premiums paid, and the defendant further claimed that it was under no liability 
whatever under the policies other than‘ its offer aforesaid, and the payment of the 
$900 was accepted and the release executed and delivered by the plaintiff relying 
upon the defendant’s allegations of nonliability. 

[2] At the time of the receipt of this $900 and the execution of the release, 
the defendant was indebted to the plaintiff in the sum of $5,000 and some accrued 
interest. The release was therefore not supported by a sufficient consideration. 
Neither was it under seal. It was therefore void as a release of the claim. 34 Cyc. 
1048, and cases cited; Empire Trust Co. v. Heinze, 242 N. Y. 475, 152 N. E. 266; 
Davis v. Bingham, 39 Misc. Rep. 299, 79 N. Y. S. 469; Matter of Pirie, 198 N. Y. 
209, 91 N. E. 587, 19 Ann. Cas. 672. 


[3] Neither does the acceptance of the $900 constitute an accord and satisfac- 
tion, for the reason that the plaintiff’s claim was a liquidated one, and certain, and 
the amount was fixed and determined by the terms of the policy, so that the re- 
ceipt of a less sum is not a satisfaction thereof. Nassoiy v. Tomlinson, 148 N. Y. 
326, 42 N. E. 715, 51 Am. St. Rep. 695; Allison v. Abendroth, 108 N. Y. 470, 15 
N. E. 606; Schnell v. Perlmon, 238 N. Y. 362, 144 N. E. 641, 34 A. L. R. 1023; 
Laroe v. Sugar Loaf Dairy Co., 180 N. Y. 367, 73 N. E. 61. 


It is true that, if there was an honest dispute as to the amount due or as to 
whether there was anything due at the time of the acceptance of the $900 by the 
plaintiff, the receipt of the $900 and the execution of the release would be an accord 
and satisfaction. The defendant claims this to be the case, and cites the case of 
Markowitz v. Metropolitan Life Ins. Co., 122 Misc. Rep. 675, 203 N. Y. S 
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and the dissenting opinion in McCormack v. Security Mut. Life Ins. Co., 161 App. 
Div. 33, 146 N. Y. S. 613, as authority for the proposition that the death of the in- 
sured before the policy became incontestable by its terms put an end to the running 
of the period during which it might be contested, and that the insurer might resist 
a suit to recover upon the policy at any time thereafter. 

The fact is, however, that the United States Supreme Court had decided to the 
contrary in the Hurni Packing Co. Case, 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 
235, 31 A. L. R. 102. The defendant must have known of that case, and had in 
fact relied upon it as an authority, and could not have relied upon the Markowitz 
Case on April 14, 1924, the date of the transaction in this case, as at that time the 
Markowitz Case had not yet been published in New York, although it was handed 
down in March, 1924. The actual date of publication by the West Publishing 
Company was April 14, 1924, the same date as the check and release in this case, but 
this publication was at St. Paul, Minn.; and it had not yet reached New York. The 
date of the publication in the official series of New York was not until May 10, 
1924. 

The Hurni Case was decided in November, 1923, and it is inconceivable that 
the defendant, an insurance company, could not have been aware of it at the time 
of the transactions here involved. 

Under the circumstances, the defense of accord and satisfaction is not made 
out, and there is no defense to the action on the policies. Parton v. Metropolitan 
Ins. Co., 129 Misc. Rep. 493, 221 N. Y. S. 610; Berry v. American Cent. Ins. Co. 
of St. Louis, 132 N. Y. 49, 30 N. E.. 254, 28 Am. St. Rep. 548; Hudson v. Glens 
Falls Ins. Co., 218 N. Y. 133, 112 N. E. 728, L. R. A. 1917A, 482. 

Plaintiff’s motion should be granted, the answer stricken out, and judgment 
granted for the amount of the policies and interest from the date the same are pay- 
able, less the $900 paid, with costs. So ordered. Defendant’s motion to change 
venue denied with costs, because of foregoing decision. : 


HAVENS v. KING, ET AL. 
Supreme Court, Appellate Division, Third Department. September 23, 1927. 
224 New York Supplement, 193. 

1. INSURANCE—EXPULSION OF MEMBER BY BENEFICIAL ASSOCIA- 
TION CANNOT BE REVIEWED BY COURT UNLESS ALLEGED 
CAUSE BE SO TRIVIAL AS TO SHOW ACTION NOT BONA FIDE 
OR CORRUPT. 

Decision of governing body of a voluntary unincorporated beneficial associ- 
ation expelling a member cannot be reviewed by a legal or equitable tribunal, unless 
the alleged cause of expulsion be so trivial or unimportant of itself as to suggest 
that the action of the body was capricious, corrupt, or not bona fide, or unless the 
association has failed to fairly and honestly administer its own rules. 


(For other cases, see Insurance, Dec. Dig. § 694[3].) 


2. INSURANCE—EXPELLED MEMBER OF RAILROAD BROTHERHOOD 
MUST EXHAUST ALL REMEDIES AND ASSERT ALL DEFENSES 
WITHIN ORDER BEFORE SUING FOR DAMAGES. 

Member of railroad brotherhood, expelled for misconduct and violation of prin- 
ciples of lodge, with resulting loss of rights under beneficial certificate, was bound 
to present to the trial committee of the lodge, or at least on appeal to the Grand 
Lodge, all defenses relied on, and to exhaust its remedies by appeal within the 
order, before being entitled to sue for damages for such expulsion. 

(For other cases, see Insurance, Dec. Dig. § 694[3].) 

3. INSURANCE—PRESUMPTION IS THAT LOCAL AND GRAND LODGES 
OF RAILROAD BROTHERHOOD WOULD HAVE DONE WHAT WAS 
RIGHT IN PASSING ON EXPELLED MEMBER’S DEFENSES. 
Presumption is that both the local lodge and the appellate board of Grand Lodge 

of railroad brotherhood would have done what was right and just in passing on 

member’s defenses to charge of misconduct and violation of obligations and prin- 
ciples of brotherhood, urged as grounds for his expulsion, if they had been presented 
to such tribunals. 

(For other cases, see Insurance, Dec. Dig. § 694[3].) 
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4. INSURANCE—MEMBER OF RAILROAD BROTHERHOOD IS DEEMED 
TO HAVE CONSENTED TO AMENDMENTS TO CONSTITUTION 
DULY MADE. 

Under constitution and by-laws of railroad brotherhood, a voluntary beneficial 
association, giving brotherhood right to alter constitution and by-laws, and consti- 
tuting the contract between member and brotherhood, a member is deemed to have 
consented or acquiesced in amendments duly made. 

(For other cases, see Insurance, Dec. Dig. § 693.) 


5. INSURANCE—AMENDMENT OF RAILROAD BROTHERHOOD CON- 
STITUTION CREATING NEW BOARD OF APPEALS HELD TO RE- 
LATE MERELY TO PROCEDURE OR REMEDY, AND DISTURBED NO 
FIXED RIGHT OF MEMBER. 

Amendment of constitution of railroad brotherhood, a voluntary beneficial as- 
sociation, providing for a new board of appeals, effective long before plaintiff un- 
successfully appealed from his expulsion as member to the existing appellate author- 
ities, related merely to procedure and remedy, and disturbed no fixed rights of 
plaintiff by being applied to pending proceeding. 

(For other cases, see Insurance, Dec. Dig. § 693.) 


6. INSURANCE—IN ABSENCE OF BAD FAITH IN EXPELLING MEMBER 
FROM RAILROAD BROTHERHOOD, ACTION FOR DAMAGES WAS 
NOT MAINTAINABLE AGAINST TREASURERS OF GRAND AND LO- 
CAL LODGES (LAWS 1920, c. 915, § 13.) 

Even if plaintiff’s expulsion from membership in railroad brotherhood, volun- 
tary beneficial association, was result of erroneous decision of brotherhood author- 
ities, in absence of bad faith the members of the association could not be held liable 
in damages as joint tortfeasors, and hence action under Laws 1920, c. 915, §13, 
known as General Association Law, against the treasurers of the Grand and local 
lodges of the brotherhood, respectively, was not maintainable. 

(For other cases, see Insurance, Dec. Dig. § 694[3].) 

McCann and Davis, JJ., dissenting. 

Appeal from Supreme Court, Saratoga County. 

Action by Elmer F. Havens against Alfred E. King, as treasurer of the Grand 
Lodge, Brotherhood of Railroad Trainmen, and another. From a judgment for plain- 
tiff for $3,148.88 on the verdict of a jury, and from an order denying defendant’s 
motion for a new trial, defendants appeal. Reversed on the law and facts, and 
complaint dismissed. 

Argued before Van Kirk, Acting P. J., and Hinman, McCann, Davis, and Whit- 
myer, JJ. 

William T. Moore, of Mechanicville, for appellants. 

Robert W. Fisher, of Mechanicville, for respondent. 

Hinman, J. The action seeks damages in tort for an alleged illegal expulsion 
of the plaintiff from the Brotherhood of Railroad Trainmen. On July 16, 1922, 
charges were preferred against the plaintiff in and before the L. S. Coffin lodge 
of which he was a member. Such charges were referred to a committee for hear- 
ing and determination. The committee, after a trial, reported to the lodge sustain- 
ing one of those charges and recommending the expulsion of the plaintiff. The 
report of the committee was approved, and the plaintiff was expelled at a regular 
meeting of the lodge. The plaintiff appealed to the President of the Brotherhood 
of Railroad Trainmen, as permitted by the constitution of the brotherhood, and 
the determination and expulsion were affirmed by him. The plaintiff then appealed, 
pursuant to the constitution, to the Board of Directors of the Grand Lodge, which 
also resulted in an affirmance of the action taken. The plaintiff did not appeal, 
however, to the Board of Appeals of the Grand Lodge, as permitted by the consti- 
tution of the brotherhood, but brought this action in which he has recovered judg- 
ment. 

It is alleged in the complaint, and admitted in the answer, that the Grand Lodge, 
Brotherhood of Railroad Trainmen, is an unincorporated association, organized with- 
in the state, and having its principal office at Cleveland, Ohio; that the defendant 
King is treasurer thereof; that the L. S. Coffin lodge is a subordinate lodge and 
also an unincorporated association, organized and having its office at Mechanicville, 
N. Y.; that the defendant Welch is the treasurer thereof; that the members of both 
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the Grand Lodge and of said subordinate lodge have voluntarily established con- 
stitutions and general rules governing the members, officers, and committees thereof ; 
that by virtue of said constitutions and rules membership in said Grand Lodge is 
made dependent upon membership in some subordinate lodge, and the right to admit 
persons to membership and to terminate membership therein by expulsion is vested 
in the subordinate lodge; that said constitutions provided for appeals in cases of 
expulsion; and that the plaintiff did not exhaust the remedies by appeal so provided 
for within said brotherhood before resorting to the present action. 

The theory of the plaintiff, as further set forth in his complaint but denied 
in the answer, is that his expulsion was accomplished in direct violation of the 
constitution and rules of the brotherhood, and entirely void, and that for such rea- 
son the provisions as to the taking of appeals were waived, and it became unneces- 
sary for him to exhaust his remedies by appeal within the order before bringing 
this action. 

It is the theory of the complaint that the constitution and rules of the brother- 
hood were violated, and that no proper written charges were presented to or ac- 
cepted by his lodge; that no copy of any charges, with notice of the time and 
place of hearing thereof, was ever served on him by registered mail or otherwise 
and no charge was ever lodged against him therein other than a certain informal 
complaint; that said charges so informally made were trifling and frivolous and 
presented no sufficient ground upon which to base any disciplinary proceedings; 
that his lodge pretended to hear the trial of said pretended charges, and, without 
having acquired any jurisdiction over him, it proceeded capriciously, arbitrarily, 
and maliciously to expel him from said Grand and subordinate lodges; that it was 
provided, in substance, in the constitution, that all charges should be tried before 
a fair and impartial committee, to which legal evidence by way of affidavit should 
be submitted, and whose report upon such evidence should be submitted to the lodge, 
and that a vote should be taken thereon as to whether the decision of the com- 
mittee should be sustained, and that all of the members of said lodge were entitled 
to a vote thereon and to personal notice of the meeting and of the fact that such 
a vote was to be taken at said meeting; that proper notice of the calling thereof 
was not given; that at such meeting a pretended trial took place before a com- 

* mittee whose members had previously announced their determination to cause the 
expulsion of said member, and before whom no legal evidence by way of affidavit 
or otherwise was presented; that said committee wrongfully found against said 
accused, and their report and findings were wrongfully submitted to a small min- 
ority of those entitled to vote thereon, and were by them wrongfully sustained, and 
that the power of expulsion as vested in said subordinate lodge was not in good 
faith exercised as against said accused. 

It is the further theory of the complaint that, as to the termination of member- 
ship by expulsion, the officers, committees, and members of the local lodge partici- 
pating therein acted as agents of the Grand Lodge and of such subordinate lodges; 
that is, all of the members of the Brotherhood of Railroad Trainmen. No charges 
of bad faith or of capricious, arbitrary, or malicious conduct on the part of the 
Grand Lodge or its officers are made in the complaint. The allegations of the com- 
plaint, setting forth this theory of the plaintiff as to the grounds of liability of all 


the members of the local lodge, as well as those of the brotherhood as a whole, . 
are denied in the answer. 


The plaintiff’s theory of the damages suffered by him is that by his expulsion he 
lost his rights under a certain beneficiary certificate issued by the Grand Lodge, 
which, in substance, provided certain benefits to him in the event of his disability, 
and which at his death afforded to his widow a death benefit of $1,800, and that 
after his expulsion he was subjected to great humiliation, insult, and disgrace at 
the hands of former friends in the brotherhood. 


Upon the trial, the plaintiff’s proofs fell far short of sustaining the allegations 
of his complaint. Proper written charges were presented to and were accepted 
by his lodge at a regular meeting. A fair summary of the charges was served on 
plaintiff in writing by the secretary, giving him notice of the time and place of trial. 
He appeared at the trial and was given a full opportunity to be heard. The local 
lodge had jurisdiction under its constitution “to punish members for misconduct 
and violation of obligation,” and any member “violating any of the duties of mem- 
bership, or any of the principles of the brotherhood,” could, upon conviction thereof, 





1002 The Insurance Law Journal, Vol. 69 [Dec., 1927 


be expelled by the lodge. The decision of the local lodge was final unless reversed 
by the President, Board of Directors, or Board of Appeals of the Grand Lodge 
on appeal. The local lodge thus had jurisdiction of the person and of the sub- 
ject-matter. The charges were heard and investigated in the presence of the plain- 
tiff, by the committee duly appointed for that purpose, and at the time and place 
duly designated, and in the manner prescribed in the constitution. They kept full 
minutes of their proceedings and evidence, which they reported to the lodge at the 
next regular meeting, together with their decision unanimously sustaining one of 
the charges; two of the charges having been withdrawn during the course of the 
trial, after hearing the plaintiff. At that next regular meeting of the lodge, the 
action of the committee was considered and confirmed, and a resolution was passed 
expelling the plaintiff. There is no proof that the trial was conducted in an unfair 
manner or that the members of the committee or any of them previously announced 
their determination to expel the plaintiff, or that any member of the committee 
was even unfriendly to him. There is nothing in the constitution or rules requir- 
ing personal notice to all the members of such a meeting and of the fact that such 
a vote of expulsion was to be taken. The constitution required the matter to be 
presented at the “next regular meeting.” No notice of regular meetings was re- 
quired. So far as may be judged by the proofs, the proceedings, from charges to 
expulsion, were conducted in good faith and in the manner prescribed by the con- 
stitution. 


Upon the merits of the charge upon which the plaintiff was tried and convicted, 
considerable doubt arises as to whether it was sufficiently proven that he violated 
any obligation or principle of the brotherhood. About July 1, 1922, the Shop Crafts 
Union at the Mechanicville yards of the Boston & Maine Railroad went out on a 
strike. The plaintiff’s union did not strike. Prior to the strike there were air 
brake inspectors belonging to the striking union who uncoupled the air lines when 
cars were taken from passenger trains. ‘The charge sustained against the plaintiff 
was that he accepted the position of yardmaster after the strike began and took 
the place of a man who declined to do the work of the striking employees, and that 
on July 10, 1922, he uncoupled the air hose on a certain train, after the train crew 
had refused to do the work of the striking air brake inspectors. He claimed that he 
was required to do it as yardmaster under the working agreement between the rail- 
road and his union. It thus became a mere question whether his admitted act in 
time of such trouble was “misconduct” or a violation of any “obligation” or “prin- 
ciple” of his brotherhood. It is difficult to see how, if he was performing an obli- 
gation of his union under its working agreement with the railroad, he could be 
deemed to have violated any obligation or principle of his brotherhood that would 
merit expulsion, unless it was in the manner in which the plaintiff undertook and 
did the work, with the consciousness that he was likely to offend his brotherhood 
and in his having received a check from the railroad for $75 for doing the act com- 
plained of. There was proof before the committee that when the plaintiff uncoupled 
the car in question he made the remark, “I might just as well get in wrong now as 
later.” He was also asked the question whether it was not a fact that he had re- 
ceived a check for $75 from the Boston & Maine Railroad Company commending 
him for the stand he took; the money being a token of appreciation for his services 
during their hour of strife. The plaintiff refused to commit himself on that ques- 
tion, but did not deny that he received the check. The report of the trial before 
the committee is in the record, and it nowhere appears that the plaintiff raised a 
defense that he was bound to uncouple that car that night as a duty required ot him 
under the working agreement between the lodge and the railroad. The record also 
discloses his appeals to the President of the Grand Lodge and to its Board of 
Directors, in which he sets forth the grounds of his appeals. He presented no such 
defense of duty under the working agreement upon either of said appeals, and he 
brought this action without exhausting his remedies of appeal within the order by 
appealing to the Board of Appeals of the Grand Lodge. 

The plaintiff has failed to prove his allegations that without having acquired 
any jurisdiction over him the local lodge proceeded capriciously, arbitrarily, and 
maliciously to expel him on pretended charges. No charge of bad faith was al- 
leged against the Grand Lodge, and none has been proven. It may be that the local 
lodge made an unjust determination in the exercise of its jurisdiction to expel the 
plaintiff, which has not been corrected by appeal to the Grand Lodge, but, if so, 
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it was largely, perhaps, because he failed to present as strong a case to any of such 
bodies as he has been able to present in court with the aid of learned counsel. 

[1] It has been repeatedly adjudged that such decisions by the governing body 
of a voluntary unincorporated association cannot be reviewed by a legal or equitable 
tribunal, nor even considered, unless the alleged cause of expulsion be so trivial 
or unimportant of itself as to suggest that the action of the committee was capri- 
cious or corrupt and not bona fide, or unless the association has failed to fairly 
and honestly administer its own rules. See Loubat v. Le Roy, 15 Abb. N. C. 
1, 32; White v. Brownell, 2 Daly, 329, 359, and notes thereto appended. See, also, 
5 Corpus Juris, 1364. Moreover Miller, J., in La Fond v. Deems, 81 N. Y. 507, in 
considering the subject, says: 

“Courts should not as a general rule interfere with the contentions and quarrels 
of voluntary associations, so long as the government is fairly and honestly adminis- 
tered, and those who have grievances should be required * * * to resort to the rem- 
edies for redress provided by their rules and regulations.” 

This rule was likewise applied in Loubat v. Le Roy, supra, and in White v. 
Brownell, supra. In Loubat v. Le Roy, supra, p. 43, Van Vorst, J., says: 

“TI am satisfied that such rule is reasonable in itself, and should be adhered 
to by the courts, for, if their doors are to be thrown open wide to all cases in which 
the proceedings and practice of voluntary associations in the expulsion of members 
shall be revised, notwithstanding provision is made for a review, or a rehearing, 
within these bodies by their rules, the courts will in the end be flooded with cases 
of this character, for the number of such associations organized for various pur- 
poses, already large, is constantly increasing.” 

[2, 3] It was the duty of the plaintiff to present to the trial committee, or at 
least upon appeal to the Grand Lodge, the defense relied upon here, and it was his 
duty to exhaust his remedy by appeal within the order. Such was his right, and 
it was the reasonable understanding of all of his numerous associates when he joined 
the brotherhood. It is not reasonable to hold members of the brotherhood who did 
not participate in expulsion proceedings to liability to one of their associates, 
who raises a defense for the first time in court, and who neglects to take advantage 
of any effective remedy within the order. No such damage as the plaintiff now 
claims could have arisen if he had successfully prosecuted an appeal to the Board 
of Appeals. We are not permitted to speculate as to what might have been the 
result if he had presented a defense raised in this court for the first time, nor as 
to what would have been the result of a further appeal if it had been properly 
taken and his defense properly presented. The presumption is that both the local 
lodge and the appellate board would have done what was right and just. 


[4, 5] It is claimed, however, that the plaintiff was not bound by an amendment 
of the constitution of the brotherhood which went into effect on September 1, 1922, 
because his trial and expulsion took place August 6, 1922. In May or June, 1922, 
the convention of the brotherhood had amended the constitution, effective September, 
1922, providing a new Board of Appeals. This became effective long before the 
plaintiff had unsuccessfully appealed to the President and Board of Directors of 
the brotherhood, and was a procedure that was clearly available to him. The con 
tract between the plaintiff and the brotherhood as a voluntary association was con- 
tained in the constitution and by-laws, which the brotherhood had the right to alter, 
and the plaintiff is deemed to have consented or acquiesced in amendments duly 
made. Poultney v. Bachman, 31 Hun, 49; Dawkins v. Antrobus, L. R. 17 Ch. Div. 
615. The amendment in question related merely to procedure or remedy. No 
vested right is disturbed by giving effect to a new remedy by appeal in a pending 
proceeding. Leake v. Hartman, 137 App. Div. 451, 121 N. Y. S. 771; affirmed 202 
N. Y. 605, 96 N. E. 1119. The plaintiff, therefore, should have sought redress of 
his grievance within the order, carrying it to the new Board of Appeals. 


[6] A further reason requires the reversal of the judgment and the dismissal 
of the complaint herein, which logically follows from the foregoing reasoning. This 
action is sought to be maintained against the treasurers of the Grand and local 
lodges, respectively, under section 13 of chapter 915 of the Laws of 1920, known 
as General Associations Law. The provisions of that section limit, however, the 
right to sue an unincorporated association, by bringing the action against its pres- 
ident or treasurer, to a “cause of action, for or upon which the plaintiff may main- 
tain such action * * * against all the associates, by reason of * * * their liability 
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therefor, either jointly or severally.’ Assuming that an erroneous decision has 
n made expelling the plaintiff, which we do not decide, in the absence of bad 

faith, the members of the association cannot be held liable in damages as joint 

tort-feasors, and the action is not maintainable in its present form. Schouten v. 

Alpine, 215 N. Y. 225, 109 N. E. 244; McCabe v. Goodfellow, 133 N. Y. 89, 30 N. E. 

ae See ~~ el People ex rel Solomon v. Brotherhood of Painters, 218 N. Y. 
; 3°. 752. 


The judgment and order should be reversed, and the complaint dismissed, with 
costs. 


_ Judgment and order reversed on the law and facts, with costs, and complaint 
dismissed, with costs. 


Van Kirk, Acting P. J., and Whitmyer, J., concnr. 


McCann, J. (dissenting). It cannot be said that the plaintiff did not exhaust 
his remedy within the order. His action was brought for damages alleged to have 
been sustained by reason of an illegal expulsion. His only remedy within the order 
was for reinstatement, but that would not have been a complete remedy. The lodge 
could not have paid him the money damages which he sustained. The reinstatement 
would only have resulted in a mitigation thereof. He was compelled to seek his 
remedy in a court of law. In such cases, it is a question of general policy at what 
time the courts will entertain jurisdiction in disputes between members of a lodge 
or other similar organization. Ordinarily it will give opportunity for them to seek 
remedy by appeal within the organization. But, when a reasonable effort has been 
made by the aggrieved party to obtain such remedy, it is sufficient without apply- 
ing to newly created tribunals. 

Furthermore, the complaint should not have been dismissed. His right to main- 
tain the action depended upon the question as to whether the lodge acted in good 
faith. The jury had a right to say whether bad faith may be inferred from the 
conduct of the members of the local lodge and from the ratification of such action 


and conduct with full knowledge on the part of the officers of the Grand Lodge. 
I therefore dissent. 


Davis, J., concurs. 


NEW YORK LIFE INS. CO. v. SNYDER. (No. 20237.) 
Supreme Court of Ohio. June 8, 1927. 
158 Northeastern Reporter, 176. 
(Syllabus by the Court.) 

1. INSURANCE—WAIVER IN INSURANCE APPLICATION OF LAW FOR- 
BIDDING TESTIMONY BY PHYSICIAN EXAMINING INSURED IS 
ENFORCEABLE BY INSURER AGAINST ALL PARTIES CLAIMING 
INTEREST IN POLICY. 


When an applicant for life insurance incorporates in his written and signed 
application therefor a waiver in terms as follows: “I expressly waive, on behalf 
of myself and of any person who shall have or claim any interest in any policy 
issued hereunder, all provisions of law forbidding any physician or other person 
who has heretofore attended or examined me, or who may hereafter attend or 
examine me, from disclosing any knowledge or information which he thereby ac- 
quired”—such waiver may be enforced by the insurance company against any and 
all parties having or claiming to have any interest in the policy issued pursuant 
to such waiver. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


2. INSURANCE—INSURER UNDER APPLICATION WAIVING LAW FOR- 
BIDDING TESTIMONY BY PHYSICIAN EXAMINING INSURED MAY 
REQUIRE PHYSICIAN’S TESTIMONY TO SHOW POLICY WAS 
FRAUDULENTLY PROCURED (GEN. CODE, §§ 9391, 11494). 
Notwithstanding the provisions of section 11494, General Code, and independent 

of the provisions of said section, the insurance company holding such waiver has 

a right to require any physician or surgeon to testify concerning any facts he may 

have knowledge of which tend to support a defense against the enforcement of 

the policy based upon the claim of the insurance company that the policy was pro- 
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cured by false and fraudulent statements and representations made by the insured 
in his written application for the insurance. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. WITNESSES—EXECUTION AND ENFORCEMENT OF WAIVER BY IN- 
SURED OF LAW FORBIDDING PHYSICIAN’S TESTIMONY HELD 
NOT AGAINST PUBLIC POLICY. 

Neither the execution of such a waiver by the insured nor its enforcement by 
the insurance company prior to or after the death of the insured is in way violative 
of public policy. 

(For other cases, see Witnesses, Dec. Dig. § 219[6].) 


Error to Court of Appeals, Richland County. 

Action by Anna E. Snyder against the New York Life Insurance Company. 
Judgment for plaintiff was affirmed by the Court of Appeals, and defendant brings 
error. Reversed and remanded.—[By Editorial Staff.] 

William McE. Weldon, of Mansfield, for plaintiff in error. 

C. H. Henkel, of Mansfield, for defendant in error. 

James R. Garfield and Arthur D. Baldwin, both of Cleveland, amici curiz. 

Kinkade, J. The subject-matter of this action is a 20-payment life insurance 
policy issued by the New York Life Insurance Company, plaintiff in error, upon 
the life of George L. Snyder, the husband of Anna E. Snyder, defendant in error, 
who was named in the policy as beneficiary. Two full annual premiums were paid 
by the insured upon the policy. The policy matured, 15 months after its issue, 
by the death of the insured. Proofs of death were duly made, followed by a de- 
mand for the payment of the amount due upon the policy. The insurance company 
refused payment on the ground that the insured had willfully and knowingly made 
certain false and fraudulent statements in connection with the procuring of the 
insurance, the truth of which the insurance company had relied upon in issuing the 
policy. The insurance company tendered to the beneficiary, who was also the ad- 
ministratrix of the estate of her deceased husband, the return of the full amount 
of the two annual premiums paid, with interest thereon up to the time of the 
tender, and demanded the surrender of the policy. The tender and the surrender 
were both refused. The insurance company brought an action in the court of common 
pleas, seeking the cancellation of the policy and asking an injunction to prevent 
the beneficiary from prosecuting an action to recover upon the policy. The in- 
surance company deposited in court the amount of the tender covering the premiums 
paid. The common pleas court refused the injunction prayed for. That action is 
still pending, and no hearing has been had upon the merits. The beneficiary then 
began this action to recover upon the policy. The petition contained the usual alle- 
gations in actions of this character. The answer admitted the issue of the policy, 
the payment of the two annual premiums thereon, the death of the insured, the 
due proof of death, and that no part of the amount due upon the policy had been 
paid, and denied the other allegations of the petition. The answer averred that 
there had been no legal delivery of the policy for the reason that it was stipulated 
in the application that the insured was not to have the policy if between the time 
of his medical-examination and the issue of the policy he consulted with or obtained 
treatment from any physician. The answer averred that between the dates men® 
tioned he had consulted with physicians and taken advice and treatment in respect 
to maladies that he then had and which continued with him until the time of and 
were the cause of his death. 


The second defense of the answer set forth in detail that the insured had 
willfully and knowingly made certain false and fraudulent statements for the pur- 
pose of inducing the company to issue to him the policy in question; that the com- 
pany had no knowledge of the falsity of these statements, but believed each and 
all of them to be true. These false statements had reference particularly to the 
matter of Snyder having consulted with and taken treatment from physicians for 
physical maladies within a period stated, five years, prior to his application to the 
company for this insurance. 


If the allegations in the answer were in fact true, they were quite sufficient 
to render the policy void. The reply denied all these claimed false and fraudulent 
statements. On these issues the case went to the jury. At the close of the evidence 
the insurance company presented to the court two written instructions to be given 
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to the jury before argument. The court refused these instructions for the reason, 
then assigned by the trial judge, that they did not correctly state the law. Excep- 
tions were duly taken. These written requests will be again referred to later herein. 
Thereupon counsel for the beneficiary moved the court to instruct the jury to return 
a verdict for the beneficiary, in response to which motion the court, after quot- 
ing from sections 9391 and 11494, General Code, said to the jury: 

So far as this court is concerned this court takes the position that, legally, 
the effort of the insurance company and Snyder to disregard the statute rules of 
this state, by this waiver in the application for the insurance policy was 
against public policy and was not binding upon Mrs. Snyder, so the direction of 
this caurt is that this jury, under these rules, return a signed verdict in favor of 
the plaintiff for the amount appearing to be due on this policy, with interest, 
from the 10th day of August, 1923, to the 5th day of April, 1926, and return it into 
court,” 

The jury returned a verdict, as directed by the court, for the full amount 
due on the policy, and judgment was entered accordingly. A motion for new trial 
was overruled and exceptions saved. The Court of Appeals affirmed this judg- 
ment, and the insurance company prosecutes error to this court. 

Numerous errors are assigned as calling for the reversal of the judgments en- 
tered in the trial and appellate courts. The most of these errors relate to the 
excluding of evidence offered by the insurance company showing that the state- 
ments of Snyder in his application for insurance, and particularly in that part of 
his application covered by his answers to the medical examiner of the insurance 
company, that he had not consulted with or been examined by any other physician 
with respect to his physical condition at any time within five years prior to the time 
of such examination, were willfully false. The insurance company called several 
physicians (some of whom testified by deposition), and by them attempted to show 
that the answers given by Snyder were willfully and knowingly false and fraudulent, 
and were made to induce the insurance company to issue this policy of insurance. 

The trial court held all of this evidence incompetent because the witnesses were 
disqualified by the provisions of section 11494 of the General Code. 

The examination before the medical examiner, duly signed by Snyder, contained 
the following: 

“The applicant must answer these questions fully and with special care. 

“8. Have you ever suffered from any ailment or disease * * * of the stomach 
or intestines, liver, kidneys or bladder? No. 

“Oo, * * * DP. Have you consulted a physician for any ailment or disease not 
included in your above answers? No. 

“E. What physician or physicians, if any, not named above, have you consulted 
or been treated by, within the last five years and for what illness or ailment? (If 
none, so state.) None.” 

The following forms a part of the medical examination found on page 91 
of the record: 

“T agree, represent and declare, on behalf of myself and of every person who 
shall have or claim any interest in any insurance made hereunder, that I have care- 
fully read each and all of the above answers, that they are each written as made 
By me, that each of them is full, complete and true, and that I am a proper subject 
for life insurance. Each and all of my said statements, representations and answers 

contained in this application are made by me to obtain said insurance, and I un- 
derstand and agree that they are each material to the risk and that the company 
believing them to be true will rely and act. upon them. 


“T expressly waive, on behalf of myself and of any person who shall have or 
claim any interest in any policy issued hereunder, all provisions of law forbidding 
any physician or other person who has heretofore attended or examined me, or 
who may hereafter attend or examine me, from disclosing any knowledge or in- 
formation which he thereby acquired.” 


When the physicians were called and their testimony was excluded, proper 
offers to prove were made. ‘The trial court was very frank and definite in his 
rulings upon this evidence. The requests to charge at the close of the evidence, 
made by counsel for the insurance company, were based upon the state of the 
case as it would have appeared if this rejected testimony had been admitted. With- 
out this testimony in, the trial court might well have said that there was no evi- 





Life] New York Life Ins. Co. v. Snyder 1007 


dence in the case justifying the giving of the requests to charge. The real error 
was prior to the presentation of these requests, in the excluding of the evidence 
offered. Had the evidence been in, the requests would have been proper, and their 
rejection would have been prejudicial error against the insurance company. 

Counsel for the beneficiary insists that she is not bound by any of the state- 
ments in the waiver made by the insured. It is entirely clear that the insured 
went to the fullest possible limits in his statements and waiver along the line of 
including everybody who might have or claim to have an interest in this insurance 
policy. It is claimed by counsel for the beneficiary that it is against public policy 
to enforce this waiver, in view of the provisions of section 11494, General Code, 
hereinbefore quoted, and that no waiver is available except it be made in open court 
at the time of the trial. It is not claimed that there is any decision of this court 
which definitely decides this question. It is very plain why the insurance com- 
pany considers the right to secure the doctors’ evidence as of the greatest value. 
In the first place, if the physician were permitted to testify, he would not have 
the same incentive to misrepresent that the insured might have. Furthermore, the 
physician has the full statement of the insured made to him, and, supplementing 
this, his own observation and tests made to determine the truth about the then real 
physical condition of the insured. After full disclosure made by the patient, the 
physician may know much more about the extent of the malady from which the 
patient is suffering than the patient can possibly know himself. It is therefore of : 
the highest importance that the insurance company know to what extent, if at all, 
an applicant has consulted with and procured advice and treatment from other 
physicians. And it is clearly important that the insurance company have the right 
to learn what medical advice and treatment the policy holder subsequently may 
take after the policy is issued. It may well be that later medical examinations and 
treatments will disclose the presence of maladies of long standing, and thereby 
establish the fact that they existed prior to the taking out of the policy. In fact, 
in this case the insurance company tendered the testimony of a physician, Dr. O. 
H. Schettler, who was consulted by the insured less than three months before 
the death of the insured, and made a statement to Dr. Schettler concerning a malady 
that he had been suffering from for 18 months last past, as shown by the offer 
to prove. This statement of the insured to Dr. Schettler was excluded, as was 
also the doctor’s testimony with reference to the condition of the insured at the 
time, and the doctor’s further evidence with reference to the findings made by him 
when performing an autopsy upon the body of the insured less than 30 days there- 
after. 


It is not necessary to go further in pointing out the importance of this class 
of testimony when offered to support the defense of claimed fraud and misrepre- 
sentation in the procuring of a life insurance policy. It is entirely self-evident that 
evidence of this character is of the highest importance in supporting such a defense, 
and its exclusion, when competent, is prejudicial error. 


[1] The controlling question in this case is whether the waiver executed by 
the insured, as shown on page 91 of the record, above quoted, is available in sup- 
port of a defense against the policy when sought to be enforced by the beneficiary. 
If it is, then the judgments entered herein must be reversed: and the case remanded 
for a new trial. While there are some cases to the contrary, the very great weight 
of authority supports the claim that such waiver is available against the benefici- 
ary. We cite the following: 6 Ruling Case Law, § 108, p. 109; 25 Ruling Case 
Law, §-272, p. 1040; Ausdenmoore et al., Exr’s.. v. Holzback, 89 Ohio St. 381, 382, 
383, 106 N. E. 41; Mutual Life Ins. Co. v. Long, 12 Ohio App. 252; Michigan 
Mutual Life Ins. Co. v. Whittaker, Adm’r., 7 C. C. (N. S.) 1, 18 C.D. 688; Foley 
v.. Royal Arcanum, 151 N. Y. 196, 45 N. E. 456, 56 Am. St. Rep. 621; 5 Wigmore 
on Evidence,: (2d Ed.) 2388; 40 Cyc. 2400; Adreveno v. Mutual Reserve Fund Life 
Ass’n. (C. C.) 34 F. 870; Trull v. Modern Woodmen of America, 12 Idaho, 318, 
85 P. 1081, 10 Ann. Cas. 53; Metropolitan Life Ins. Co. v. Brubaker, 78 Kan. 146, 
96 .P. 62, 18 L. R. A. (N. S.) 362, 130 Ans. St. Rep. 356, 16 Ann. Cas. 267; Sov- 
ereign Camp, Woodmen of the World, v. Farmer, 116 Miss. 626, 77 So. 655; Fuller 
v. Knights of Pythias, 129 N. C. 318, 40 S. E. 65, 85 Am. St. Rep. 744; i Bryant v. 
Modern Woodmen of America, 86 Neb. 372, 125 N. W. 621, 27 L. R. (N. S.) 
326, 21 Ann. Cas. 365; National Annuity Ass'n. v. McCall, 103 Ark. 01, 146 S. W. 
125, 48 L. R. A. (N. S.) 418; Modern Woodmen of America v. Angle, 127 Mo. 
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App. 94, 104 S. W. 297; Maine v. Maryland Casualty Co., 172 Wis. 350, 178 N. W. 
749, 15 A. L. R. 1536; Cromeenes v. Sovereign Camp, W. O. W., 205 Mo. App. 
419, 224 S. W. 15; Wm. Laurie Co. v. McCullough, 174 Ind. 1477, 90 N. E. 1014, 
92 N. E. 337, Ann. Cas. 1913A, 49; Grand Rapids & Ind. R. Co. v. Martin, 41 
Mich. 667, 3 N. W. 173; New York Life Ins. Co. v. Wertheimer (D. C.) 272 F. 
730; New York Life Ins. Co. v. Goerlich (C. C. A.) 11 F. (2d) 838; Metropolitan 
Life Ins. Co. v. Willis, 37 Ind. App. 148, 76 N. E. 560; Dahlquist v. Denver & 
R. G. R. Co., 52 Utah, 438, 174 P. 833; Keller v. Home Life Ins. Co., 95 Mo. App. 
627, 69 S. W. 612; 5 Joyce on Insurance (2d Ed.) § 3820-A. 

(2, 3] We have no hesitancy in saying that it is not against public policy, nor 
in violation of the terms or spirit of section 11494, General Code, to enforce such 
a waiver. To hold otherwise would be to open wide the doors of both fraud and 
suicide with respect to the procuring of life insurance policies, and it would jeo- 
pardize the soundness and safety of life insurance in general. No sound reason 
appears why a policy of insurance, attended by an agreement and waiver such as 
in this case, should not be enforced when the evidence sustains the claim that the 
policy was procured by false and fraudulent statements, knowingly made, to induce 
the issue of the policy, when neither the insurance company nor its agent knew 
of the falsity of the statements made by the insured. To enter a judgment in 
favor of the insured, after excluding the evidence of physicians with respect to 
hig physical condition at the time of the taking out of the policy, is not in fur- 
therance of justice. Surely the insurance company has a clear right to say to an 
applicant for insurance, “We will not issue a policy of insurance to you unless 
you give to the company full and complete authority to acquire any information 
which any physician may now possess or may’ hereafter possess concerning the 
state of your health at the time of taking out the policy.” It will be noted that 
the statement made by the insured, immediately preceding the waiver, is very broad 
indeed. No terms could be broader in scope. And then immediately thereafter 
follows the waiver, equally broad in scope. This language needs no interpreta- 
tion. It is simple, plain, positive, and embraces the entire subject-matter to which 
the language refers. Any attempt to construe such language so as to destroy its 
scope and meaning is wholly unwarranted. No such attempt was made by the 
trial court or the Court of Appeals. They met the issue squarely and held it was 
against public policy to enforce such a waiver against the beneficiary. 

For the purpose of determining the rights of the parties to this action under 
this insurance policy, this agreement and waiver, deliberately entered into between 
the insured and the company, must be read as the law of this case. It is the plain 
duty of the courts to enforce contracts which parties have made for themselves. 
We cannot agree with the conclusions reached in this case by the trial court and 
the Court of Appeals. 

It follows by what has been said that the judgments of the lower courts must 
be reversed, and this cause must be remanded for a new trial in accord with this 
opinion. 

Judgments reversed, and cause remanded. 

Marshall, C. J., and Day, Allen, Robinson, Jones, and Matthias, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. ' (No. 20218.) 
Supreme Court of Ohio. June 15 192 wor 
158 Northeastern Reporter 179, 
(Syllabus by the Court.) 

INSURANCE—OVERDUE PREMIUMS, PAID AGENT FORBIDDEN TO 

RECEIVE THEM, WILL NOT REVIVE LAPSED POLICY, REQUIR- 

ING IN ADDITION EVIDENCE OF SOUND HEALTH FOR REVIVOR. 

When a life insurance policy provides as to lapsed policies: “Should this policy 
become void in consequence of nonpayment of premium, it may be revived, if not 
more than fifty-two premiums are due, upon payment of all arrears and the pre- 
sentation of evidence satisfactory ‘to the company of. the sound health of the in- 
sured”—the payment alone of the premiums in arrears, after the policy has elapsed, 
to an agent or collector forbidden by the policy to receive the same, will not effect 
a revivor of such lapsed policy. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 
Error to Court of Appeals, Lucas County. 
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Action by Lillie Ray against the National Life & Accident Insurance Com- 
pany. Judgment of common pleas for defendant was reversed by the Court of 
Appeals for error in overruling plaintiff's motion for a new trial and directing 
the verdict for defendant, and defendant brings error. Reversed, and judgment 
of common pleas affimed.—[By Editorial: Staff.] 

Tracy, Chapman & Welles, of Toledo, for plaintiff in error. 

Warren L. Smith, of Toledo, for defendant in error. 

KINKADE, J. This is an action upon a life insurance policy. The policy was 
issued October 15, 1923, by plaintiff in error upon the life of James Ray, husband 
of the defendant in error, Lillie Ray. The policy was for $335. The premium was 
25 cents per week. The policy would have matured by the death of the insured, 
which occurred April 29, 1924, had the policy been then in force. Lillie Ray was 
named as beneficiary in the policy. Due proofs of death were made. The insur- 
ance company refused payment, claiming the policy had lapsed on March 3, 1924, 
by nonpayment of premiums due for four weeks or more prior to that time. Lillie 
Ray began an action in the court of common pleas to recover upon the policy. 
The trial judge directed the jury to return a verdict in favor of the insurance 
company. This was done, and judgment was entered accordingly. The Court of 
Appeals reversed the court of common pleas for error in overruling the motion 
of plaintiff for a new trial and for directing a verdict for the defendant. The 
insurance company prosecutes error to this court. 

_ Lillie Ray averred full performance of the terms ofthe insurance contract— 
the policy—by her husband and herself, adding that, if there had been any default 
in payment of premiums, the insurance company had waived the default, or, if it 
had not so waived the default, then the policy had in fact been fully revived and 
was in full force at the death of the insured. 

The insurance company alleged default in the payment of premiums, and there- 
by the complete lapse of the policy on March 3, 1924, denied that the nonpayment 
of premiums had been waived, denied that there had been any revivor of the policy, 
denied that the policy was in effect at any time after March 3, 1924, and averred 
that Lillie Ray had fraudulently connived and conspired with a man other than 
her husband to impersonate her husband and sign an application for the reinstate- 
ment or revivor of the policy on April 14, 1924, under such circumstances as to 
conceal, and which did conceal, the fact from the company that her husband was 
then in a hospital in Chicago suffering from a serious illness, tuberculosis, which 
caused his death on April 29, 1924. The reply denied the averments of the answer. 

It is important to note some of the terms of this insurance contract. We quote 
from the policy as follows: 

“In consideration of the payment of the premium stated in the schedule be- 
low, on or before each Monday, the National Life & Accident Insurance Company 
hereby agrees, subject to the conditions below and on the reverse side hereof, all 
of which are hereby made a part of this contract and contracted by the insured 
and every person entitled to claim hereunder to be a part hereof, to pay to the 
insured as an endowment, on the anniversary of this policy next .after the insured 
shall have passed the age of sixty-nine years, * * * and said company further agrees, 
subject to the conditions aforesaid, if the insured shall die prior to the date of 
maturity of the endowment, to pay, upon receipt of proofs of the death of the in- 


sured * * * the amount stipulated in said schedule, to the beneficiary named herein. 
ees 


“No obligation is assumed by the company prior to the date hereof, nor unless 
on said date the insured is alive and in sound health. Should the proposed insured 
not be alive or not be in sound health on the date hereof, any amount paid to the 
company as premiums hereon shall be returned. 


“This policy contains the entire agreement between the company and the insured 
and the holder and owner hereof. Its terms cannot be changed or its conditions 
varied, except by a written agreement, signed by the president or secretary of the 
company. No other agent or employee shall have the power to make or alter con- 
tracts, waive forfeitures, or receive premiums on policies in arrears more than four 
weeks, or to receipt for the same, and all such arrears given to an agent or em- 
ployee shall be at the risk of those who pay them and shall not be credited upon 
the policy whether receipted for or not. * * * 

“If any premium shall not be paid when due, this policy shall be void, except 
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as herein otherwise provided, and it is agreed that this provision shall not be con- 
sidered in any respect waived by any indulgence granted by the company in the 
acceptance of overdue premiums upon this or any other policy. * * * 

“The failure of the collector to call for the premium on this policy will not 
be an excuse for nonpayment, as the insured will then be required to pay the premi- 
—_ at the branch office of the company, or remit the same direct to the home 
office. 

“If this policy is or shall become void, all premiums paid shall be forfeited to 
the company, except as provided under ‘Privileges and Concessions to Policy Hold- 
ers.’ 

“The privileges and concessions to policy holders, schedule on reverse side 
hereof, and any indorsement either printed or written as made by the company, 
on this or the reverse side hereof, are a part of this contract as fully as if recited 
over the signatures hereto affixed. * * * 

“Privileges and Concessions to Policy Holder. 

“Option to surrender within two weeks. If the terms of this policy are not 
satisfactory or if its conditions are not accepted and agreed to, the policy may be 
surrendered for cancellation at the office of the manager of the district, through 
which this policy is delivered within two weeks from the date hereof; and if so 
surrendered within said period, the premiums paid hereon will be returned. * * * 

“Grace Period. A grace of four weeks shall be granted for the payment of 
every premium atfer the first, during which time the insurance shall continue in 
force. If death occur within the days of grace, the overdue premiums shall .be 
deducted from the amount payable hereunder, but neither this concession nor the 
acceptance of any overdue premium shall create an obligation on the part of the 
company to receive premiums which are in arrears over four weeks. * * * 

“Revival. Should this policy become void in consequence of non-payment of 
premium, it may be revived, if not more than fifty-two premiums are due, upon 
payment of all arrears and the presentation of evidence satisfactory to the com- 
pany of the ‘sound health of the insured.” 

The insurance company moved the court to require the defendant in. error to 
elect between alleged waiver of nonpayment of premiums and alleged revivor of 
the policy. In this connection counsel for the insurance company said (page 37 
of the record), “It is the position of the defendant that the policy lapsed about 
March 3, 1924, and it was not revived,” to which defendant in error replied, “Upon 
that position being taken by the defendant, the plaintiff elects to proceed upon 
the claim that the policy was revived,” from which it clearly appears the issue of 
waiver passed entirely out of this case, as well it might, because there is no evi- 
dence in the record to support the claim of waiver. 

The only other question in dispute is the question of revivor of the policy, 
after it had completely lapsed on March 3, 1924. The defendant in error claims 
that on April 12, 1924, she paid to the agent and collector of the insurance com- 
pany, at her home, $3 to revive the policy, and that that fact of payment was noted 
by the agent on a card that she had. She does not claim to have done anything 
other than this to revive the policy. The agent of the company admits that at that 
time and place he did receive $3 from the defendant in error, and that she then said 
she was paying the amount for the purpose of reviving the policy. He denies most 
emphatically that he said or did anything to lead the defendant in error to believe 
that she could revive the policy by this payment alone. On the contrary, he tes- 
tified that he then told her that a revivor could only be based on a written applica- 
tion signed by the insured and approved by the insurance company at its home office 
in Nashville, Tenn., and that the policy could not be considered as again in force 
until the approving certificate was returned by the company and attached to the 
policy. The agent also testified that the defendant in error then said her hus- 
band was not at home at that time, but would be at home on the following Mon- 
day, April 14, 1924, and that, if the agent would call again at that time, the writ- 
ten application for revivor would be duly signed, and that he did call on Monday, 
April 14th, and that the fraudulent impersonation of the husband was then made 
by another man who was then introduced to the agent by the defendant in error 
as her husband, and a written application for revivor of the policy was then executed 
and delivered to the agent. The written application taken in this case, which was 
then signed by the name of the insured by his mark, was introduced in evidence 
and is a part of the record. The medical certificate appearing as a part thereof 
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is not filled out, but the agent’s statement that tne party appeared to be in good 
health, and that the agent recommended the acceptance of the application, does 
appear therein, and the agent testified that he asked the impersonator if he was th 
husband of the defendant in error, and he said that he was, and that he also as 
him if he was in good health, and he said that he was. All this testimony con- 
cerning the written application for revivor was flatly denied by the defendant in 
error on the witness stand. It is difficult to escape the conclusion that one or 
the other of these two witnesses willfully and knowingly testified falsely on this 
subject. The evidence being in conflict, we give it no consideration in disposing 
of this case. 

An agreed statement of facts covering part of the facts was entered into dur- 
ing the trial, from which we quote as follows: 

“It is agreed by and between the plaintiff and defendant that the following 
facts shall be admitted as proven and undisputed, subject to the right of either 
party to introduce such further and additional evidence as may be relevant to the 
issues herein and not inconsistent with the following, and subject to the right of 
objection on the ground of competency: 

“(1) The said James Ray, mentioned in plaintiff’s petition as the insured, was 
admitted to Cook County Hospital, Chicago, Ill., on March 12, 1924, suffering from 
pulmonary and laryngeal tuberculosis. The said James Ray remained at said 
Cook County Hospital as a patient therein continuously from the date of March 
12, 1924, until April 29, 1924, on which latter date he died. The primary cause of 
the death of said Ray was far advanced fibro ulcero pulmonary tuberculosis, and 
the contributing cause of said Ray’s death was laryngeal tuberculosis, from which 
diseases he suffered continuously from the date of his entrance to Cook County 
Hospital up to the time of his death.” 

The sole question in this case is whether the payment alone on April 12, 1924, 
of $3 to the agent, revived this policy. To hold that it did is to wholly ignore the 
plain provisions of the policy. Evidence of the then good health of the insured 
was as essential as was the payment of the premiums in arrear, and also the ap- 
proval thereof by the officers of the company designated in the policy. When 
this payment was made, the insured was in Cook County Hospital in Chicago, and 
had been there continuously from March 12, 1924, suffering from a far-advanced 
case of tuberculosis, from which he died on April 29, 1924. There is no evidence 
in the record that the insurance company, or any one connected with the company 
in any way, had any knowledge of his then condition or of the fact that he was 
in a hospital. The first information about his condition or whereabouts was that 
given to the company after his death, that he had died in the hospital on April 29, 
1924. Upon learning the real facts of the case, the insurance company offered to 
return the $3 that had been paid April 12, 1924, by the beneficiary, in an attempt to 
revive this policy. This offer was declined. The plaintiff’s own testimony in the 
trial court flatly and completely established that she had no right to recover in 
this case. She paid the amount to the collector and agent of the company, who 
had no right to receive the money for the revivor of the lapsed policy until such 
revivor had been approved by the officials of the company, as plainly stated in the 
policy. According to her own story, told on the witness stand, she did not make 
any statement concerning the whereabouts or health of her husband at the time 
of the payment, because she was not then asked to do so. This is not sufficient. 
The renewal of a lapsed policy is the equivalent of a new policy. This policy com- 
pletely lapsed on March 3, 1924, and the terms of the policy are in no sense am- 
biguous about what is necessary to effect a renewal of the policy and what repre- 
sentatives of the company are and what are not authorized to represent the com- 
pany in that respect. 

Insurance policies, like other written contracts, mean what they say and all 
they say. They are written for the protection of both parties thereto, and all 
others interested in the policies. If such contracts are not to be enforced as writ- 
ten, they might as well not be written at all. 

The common pleas court was amply justified by the evidence offered by plain- 
tiff alone in directing the jury to return a verdict for the defendant. The judg- 
ment ig the Court of Appeals will be reversed and that of the common pleas af- 
firmed. 

Judgment reversed, and judgment of common pleas affirmed. 

Marshall, C. J., and Day, Allen, Robinson, Jones, and Matthias, JJ., concur. 
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METROPOLITAN LIFE INS. CO. v. BODDIE et al. (No. 57.) 
Supreme re of North Carolina. Sept. 14, 1927. 
139 Southeastern Reporter 228. 

1. APPEAL AND ERROR—EXCEPTION TO PERMITTING PHYSICIAN’S 
CONFIDENTIAL TESTIMONY AND ASSIGNMENT OF ERROR HELD 
SUFFICIENT TO PERMIT RAISING OBJECTION ON APPEAL THAT 
EVIDENCE WAS INADMISSIBLE UNLESS REQUIRED TO OBTAIN 
JUSTICE (C. S. § 1798). 

Exception to permitting physician to testify as to information acquired in at- 
tending patient and assignment of error based on the exception held sufficient to 
a raising the objection on appeal that the evidence was inadmissible, under 

S. § 1798, unless the judge compelled such disclosure where necessary to a prop- 

i: administration of justice. 

2. WITNESSES—PHYSICIAN’S TESTIMONY OF CONFIDENTIAL IN- 
FORMATION HELD INADMISSIBLE WITHOUT FINDING IT WAS 
rie FOR PROPER ADMINISTRATION OF JUSTICE (C. S. 

1798). 

Physician’s testimony of confidential information which he acquired while at- 
tending patient in professional character held inadmissible under C. S. § 1798, with- 
out a finding that the presiding judge compelled such disclosure because, in his 
opinion, it was necessary to a proper administration of justice. 

3. WITNESSES—PHYSICIANS SHOULD NOT BE COMPELLED TO TES- 
TIFY TO CONFIDENTIAL INFORMATION UNLESS IN MANNER 
PROVIDED BY STATUTE (C. S. § 1798). 

Physicians should not be compelled to make disclosure of confidential informa- 
tion unless, under C. S. § 1798, such disclosure is required by the presiding judge 
because, in his opinion, it is necessary to a proper administration of justice. 

Appeal from Superior Court, Nash County; Nunn, Judge. 

Action by the Metropolitan Life Insurance Company against Ruth Boddie and 
another. Judgment for plaintiff, and defendants appeal. New trial. 

This action was commenced by the plaintiff against the defendants to compel 
the cancellation of Metropolitan Life Insurance Company policy No. 3644819, on 
the life of Carlton H. Boddie, for that the statements and representations, as con- 
tained in the application, were untrue, material, and fraudulent. The defendants, 
widow and administrator of the deceased, deny the material allegations of the com- 
plaint, and deny that the deceased made any false representations to the knowledge 
of the defendants, and allege that if any misrepresentations appeared in the policy 
they were immaterial, and not fraudulent, 

Austin & Davenport and D. W. Perry, all of Nashville, for appellants. 

Winston & Brassfield, of Raleigh, for appellee. 

Crarkson, J. Dr. J. A. Winstead was introduced as a witness for the plain- 
tiff and stated that he knew Carlton H. Boddie, defendent G. C. Collins’ intestate, 
and was his family physician since 1919. The defendants objected. The objection 
was overruled, exception and assignment of error were duly made. The testimony 
of Dr. Winstead was offered for the purpose of showing that the statements and 
representations as contained in the application for the policy in plaintiff’s company 
were untrue, The application was dated May 29, 1923. The policy was issued June 
2, 1923. 

ay § 1798, is as follows. 


“Communications between Physician and Patient. No person, duly authorized 
to practice physic or surgery, shall be required to disclose any information which 
he may have acquired in attending a patient in a professional character, and which 
information was necessary to enable him to prescribe for such patient as a physi- 
cian, or to do any act for him as a surgeon: Provided, that the presiding judge 
of a superior court may compel such disclosure, if in his opinion the same is neces- 
sary to a proper administration of justice.” 


In Fuller v. Knights of Pythias, 129 N. C. 318, 40 S. E. 65, 85 Am. St. Rep. 
747, it is held that a person in his application for insurance may waive the right to 
object to the evidence of a physician acquired while attending him, and the physi- 
cian may be compelled to testify. In the application now under consideration, 
there was no waiver clause as in the Fuller Case. 


In Smith v. Lumber Co., 147 N. C. 62, 60 S. E. 717, 125 Am. St. Rep. 535, 
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15 Ann. Cas. 580, the testimony of the physician did not come within the purview 
or scope of the statute. 

In State v. Martin, 182 N. C. 846, 109 S. E. 74, the defendant, Martin, was 
indicted for procuring the miscarriage or abortion of Rosa Yow, a pregnant woman. 
Dr. Mimms attended her, and his testimony related to a conversation implicating 
the defendant. The privilege is for the benefit of the patient alone—Rosa Yow— 
a defendant Martin. In the Martin Case, the court said, at page 850 (109 S. E. 

“If the privilege is for the benefit of the patient alone, how can the defendant 
invoke its aid? Even if it be contended that the privilege was available to him on 
the ground that some of the communications were made in his presence, that Rosa 
became a party to the crime by consenting to the abortion, that she is living, and 
the physician’s testimony would tend not only to convict him, but to discredit her, 
and that the evidence objected to was for these reasons incompetent, a complete 
answer is found in the proviso of the statute and in his honor’s statement that in 
his discretion he not only permitted but required Dr. Mimms to testify when called 
as a witness for the state. His honor no doubt did so because in his opinion the 
testimony of Dr. Mimms was necessary to a proper administration of justice.” 
(Italics ours.) 

In Myers v. State, 192 Ind. 592, 137 N. E. 547, 24 A. L. R. 1196, the annota- 
tions cite numerous cases where the privilege does not exist as to family matters 
or affairs incidentally learned by physicians while professionally attending patients. 

[1] The serious question presented is, was the exception and assignment of 
error of defendants sufficient to permit defendants in this court to take advantage 
of the proviso of the statute, or was it waived? We hold that the exception was 
sufficient, the matter was not waived, and the assignment of error should be sus- 
tained. Jones’ Commentaries on Evidence (the Blue Book of Evidence), § 761. 

[2] At common law no privilege existed as to the confidential relations between 
physician and patient. 5 Wigmore on Evidence (2d Ed.) § 2380. In its wisdom 
the General Assembly of this state has seen fit to pass the statute above quoted. 
We think that in construing same it was incumbent on the presiding judge to find 
the fact and this should appear in the record, in substance, that in his opinion the 
disclosure is necessary to a proper administration of justice. Under the statute, 
the evidence is incompetent unless in his opinion the same was necessary to a proper 
administration of justice. The disclosures of a physician as to what takes place 
between him and his patient had from time immemorial been held by the medical 
profession as inviolate. 

In Principles of Medical Ethics, adopted by the American Medical Association 
at the annual session in New Orleans, May, 1903, among the duties of physicians 
to their patients are the following: 

“Sec. 2. Every patient committed to the charge of a physician should be treated 
with attention and humanity and reasonable indulgence should be granted to the 
caprices of the sick. Secrecy and delicacy should be strictly observed; and the 
familiar and confidential intercourse to which physicians are admitted, in their pro- 
fessional visits, should be guarded with the most scrupulous fidelity and honor. 

“Sec. 3. The obligation of secrecy extends beyond the period of professional 
services ; none of the privacies of individual or domestic life, no infirmity or dis- 
position, or flaw of character observed during medical attendance should ever be 
divulged by physicians, except when imperatively required by the laws of the 
state. The force of the obligation of secrecy is so great that physicians have been 
protected in its observance by courts of justice.” 

[3] A physician should not be subpoenaed to court and compelled to make 
disclosures and open the door to the confidential relationship unless required to do 
so in the manner provided by the statute. We think this is fair to the physician 
and a right interpretation of the statute. This finding of record should be afforded 
the physician to protect him from criticism and, no doubt, loss of prestige and prac- 
tice, if his patient objects to his testifying. 

As to the other assignments of error made by defendants, they are unnecessary 
to be considered, as the case goes back for a new trial. 

New trial. 
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JENNINGS et al. v. SOVEREIGN CAMP, W. O. W. (No. 227.) 
Court of Civil Appeals of Texas. Eastland. May 6, 1927. 
Appellee’s Motion for Rehearing Denied July 1, 1927.- 
Southwestern Reporter 961. 

1, INSURANCE—BURDEN OF PROVING SUICIDE RESTS ON INSURER. 

In action on life insurance policy, burden of proving suicide rests on insurer. 

. (For other cases, see Insurance, Dec. Dig. § 817[3].) 

3. INSURANCE—EVIDENCE THAT INSURED RECEIVED LIFE INSUR- 

ANCE POLICY ABOUT HOUR BEFORE DEATH, HELD ADMISSIBLE, 

IN ACTION ON POLICY DEFENDED ON GROUND OF SUICIDE. 

In action on life insurance policy, defended on ground of suicide, evidence that 
deceased received life insurance policy about hour before death was admissible. 

(For other cases, see Insurance, Dec. Dig. § 818[4].) 


4. INSURANCE—IN ACTION ON LIFE INSURANCE POLICY SHOWN TO 
HAVE BEEN RECEIVED SHORTLY BEFORE DEATH, EXCLUDING 
REBUTTAL EVIDENCE .THAT AGENT HAD TO PERSUADE DE- 
CEASED TO TAKE POLICY, AND THAT DECEASED’S OTHER 
POLICIES RECENTLY LAPSED, WAS ERROR. 

In action on life insurance policy, defended on ground of suicide, where de- 
fendant introduced evidence that deceased received policy about hour before death, 
excluding rebuttal testimony that it required persuasion by agent to get deceased 
to take policy and that deceased had one or two other policies which had recently 
lapsed was error. 

(For other cases, see Insurance, Dec. Dig. § 818[4].) 


5. INSURANCE—PARTY PLEADING SUICIDE MUST PROVE IT, AND 
RULE RELATING TO EVIDENCE NECESSARY TO PROVE IT IS 
SAME AS THAT RELATING TO ESTABLISHING ANY OTHER FACT. 
In action on life insurance policy, legal presumption against suicide merely puts 

burden of proof on party pleading it, and rule relating to evidence necessary to prove 

it is same as that relating to establishment of any other fact. 
(For other cases, see Insurance, Dec. Dig. § 817[3], 819[4].) 


6. INSURANCE—TO ESTABLISH SUICIDE OF INSURED PERSON, ONLY 

PROOF BY PREPONDERANCE OF EVIDENCE IS NECESSARY. 

In action on life insurance policy, defended on ground of suicide, evidence need 
not preclude every other reasonable hypothesis except that of suicide, but proof by 
preponderance of testimony is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 


8. INSURANCE—IN ACTION ON LIFE INSURANCE POLICY, EVIDENCE 
HELD TO SUSTAIN JURY’S FINDING OF SUICIDE. 
In action on life insurance policy, evidence held to sustain verdict that deceased 
committed suicide. 
(For other cases, see Insurance, Dec. Dig. § 819[4].) 


Appeal from District Court, Eastland County; Elzo Been, Judge. 

Action by Hugh Jennings and others against the Sovereign Camp of the Wood- 
men of the World. From a judgment for defendant, plaintiffs appeal. Reversed 
and remanded. 

Turner, Seaberry & Springer, of Eastland, for appellants. 

Owen & Owen, of Eastland, for appellee. 

Key, Special Chief Justice. Appellants as beneficiaries brought suit to recover 
upon a policy of insurance upon the life of W. R. Jennings. The policy contained 
a stipulation prohibiting recovery by the beneficiaries in event of suicide, and the 
appellee pleaded suicide as a defense. Upon trial of the case, the jury resolved the 
issue of suicide against the beneficiaries under the policy; hence this appeal. 

{1, 2] We have reached the conclusion that appellants’ first assignment of error 
must be sustained. This assignment complains of the action of the court in per- 
mitting appellee to introduce in evidence a certain report of the local camp of the 
Woodmen of the World concerning the death of the member, W. R. Jennings. This 
report is apparently on a regular form containing blanks to be filled in with in- 
formation relating to the death of a member, and the particular item of this report 
objected to reads as follows: “The cause of death was ‘hanging by bailing wire.’ ” 
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The only issue raised in this cause, either by the pleadings or the evidence, is whe- 
ther or not the deceased committed suicide. The burden of proving suicide rested 
upon the appellee, and it must be assumed that the purpose of offering the report 
above mentioned was to aid appellee in its burden of proof. The document appears 
to be an ex parte, unsworn statement of certain officers of the local camp of the 
lodge, who are not shown to have any direct actual knowledge of the facts set 
forth in the report, and this character of testimony violates some of the well-known 
rules of evidence. It is argued by the appellee that the error, if any, is not harm- 
ful, because other uncontroverted evidence discloses that plaintiff’s death was. caused 
in just the exact manner set forth in this report. No one actually witnessed the 
death of W. R. Jennings and his body was found suspended from a rafter in a 
barn by a bailing wire around, or partly around, his neck; the neck being broken. 
The ‘objectionable testimony above mentioned, to our minds, would furnish the ap- 
pellee with basis for more argument and the jury with more evidence to consider 
on the issue, and might, as suggested by appellants, tip the scales in favor of the 
appellee. We believe that it was introduced for that purpose, and that it is harm- 
ful testimony, and should have been excluded. 

[3, 4] Also we sustain appellants’ assignments of error relating to the exclu- 
sion of certain rebuttal testimony offered by appellants. The appellee proved that 
the deceased had received a life insurance policy through the mails about an hour 
before his death; this evidence would be permissible as a circumstance tending to 
establish suicide, as it is reasonable to believe that a man, no matter what the mo- 
tive impelling the rash act, would be more liable to take his own life knowing that 
his family will be benefited to some extent by life insurance left by him. In rebut- 
tal to this, appellants offered to prove that it required some persuasion on the part 
of an agent to get the deceased to take the very policy that was delivered on the 
morning of the death, and undertook to prove that the deceased had one or two 
other policies that had recently lapsed. The court erred in refusing to permit the 
proffered testimony, especially as the record is totally lacking in any motive or 
reason for deceased taking his own life. 

[5-8] Appellants contend that the judgment should be reversed and here ren- 
dered in their favor. The argument is advanced that, since the legal presumption 
is against suicide, a judgment based upon a verdict of suicide cannot stand unless 
the evidence upon which the verdict is founded is of such character as to exclude 
every other reasonable hypothesis of death than that of self-destruction. In sup- 
port of this contention they cite the case of Fort Worth Mutual Benevolent Associa- 
tion v. Jennings (Tex. Civ. App.) 283 S. W. 910. In that case the jury found that 
the cause of death was not suicide, and this court was asked to reverse the judg- 
ment because the verdict was without sufficient supporting evidence. The opinion 
in the case cited merely holds that, since the evidence was circumstantial, in order 
to reverse and render the judgment on the insufficiency thereof, the evidence must 
exclude every other reasonable hypothesis of death than that of suicide. This is 
but the application of general rule of law, and is not one peculiarly applicable to 
suicide cases. The legal presumption against suicide merely places the burden of 
proof upon the party pleading the same, and the rule relating to the evidence neces- 
sary to prove suicide is no different from the rule relating to the establishment of 
any other fact. In order to establish suicide, it; is not necessary that the evidence 
should preclude every other reasonable hypothesis of death than that of suicide. 
Whether or not a man committed suicide is a fact question, and must be proved 
by preponderance of the testimony just as any other fact. Since the jury in this 
case has found that the deceased met his death by suicide, their finding cannot be 
disturbed by this court unless it was against the great weight and preponderance 
of the testimony. In our judgment, the testimony in this case amply sustains the 
verdict of the jury, and we must therefore overrule appellant’s contention. 

Error is predicated on the following charge, to wit: 

“Gentlemen of the jury, you are instructed that, unless you find from the evi- 
dence that the death of the deceased, W. R. Jennings, was caused by his own hand 
or act, voluntarily and intentionally done, there is a legal presumption that the 
death of the deceased was produced from some accidental cause.” 

[9] Without any discussion of this charge, and in view of another trial, we 
deem it best to state that it is improper for the trial court to charge on legal pre- 
sumptions unless the same are expressly defined by statute. Stoocksbury v. Swan, 
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85 Tex. 565, 22 S. W. 963; Reynolds v. Weinman (Tex. Civ. App.) 33 s. W. 302. 

[10] Legal presumptions are for the guidance of the court in the application 
of the law, and the first case above cited is a very able opinion by that eminent 
jurist, Judge Stayton, which will serve as a guide to trial courts in reference to 
charging on presumption. 

We have given careful consideration to all of the other errors presented, and 
believe that the same should be overruled. 

For the reasons above indicated, the cause is reversed and remanded for an- 
other trial. 


BARNES et al. v. ELLIS COUNTY MUT. AID INS. ASS’N et al. (No. 534.) 
Court of Civil Appeals of Texas. Waco. June 2, 1927. 
Rehearing Denied July 5, 1927. , 
296 Southwestern Reporter 984. 

1. PLEADING—IN SUIT AGAINST INSURANCE COMPANY AND TO 
OFFICERS, IN WHICH OFFICERS TESTIFIED, ANSWER FOR DE- 
FENDANT, NOT STATING WHICH DEFENDANT, SHOULD BE CON- 
STRUED AS ANSWER FOR ALL DEFENDANTS. 

In suit against insurance company and its officers in which only answer filed 
was for defendant, it not stating what defendant, where officers were present in 
court and testified, answer should be construed as answer for all defendants. 


(For other cases, see Pleading, Dec. Dig. § 84.) 


2. INSURANCE—OFFICERS OF MUTUAL INSURANCE ASSOCIAT.JN 
Ti ay? LIABLE ON POLICY, WHERE ASSOCIATION WAS NOT 
LIABLE. 

Officers of mutual insurance association held not liable on life insurance policy 
where association was not liable. 
(For other cases, see Insurance, Dec. Dig. § 56.) 


Appeal from District Court, Ellis County, W. L. Harding, Judge. 

Suit by Mrs. Vera Barnes and husband against the Ellis County Mutual Aid 
Insurance Association and others. From the judgment, plaintiffs appeal. Affirmed. 

Will Hancock, of Waxahachie, Thompson, Knight, Baker & Harris, of Dallas, 
and Lem Wray, of Waxahachie, for appellants. 

Mark Smith, of Waxahachie, for appellees. 


Barcus, J. Appellants brought this suit against the Ellis County Mutual Aid 
Insurance Association and its officers individually to recover $1,000, the face value 
of an insurance policy issued by the insurance association on the life of Mrs. Mary 
J. Honea, the mother of appellant Mrs. Barnes. The policy was dated July 12, 
1923, and Mrs. Honea died in February 1924. The policy issued to Mrs. Honea pro- 
vided that she should pay $1 upon the death of any member of the association 
within 30 days from the date of call, and $2 per year annual dues, $1 to be paid 
March Ist and $1 September Ist of each year; and provided that failure to pay 
any assessment so levied within 30 days from date of call, or to pay said semiannual 
dues on or before the dates due, should forfeit all claims as a member of the as- 
sociation. It appears without dispute that after the policy was issued there were 
four calls made on account of deaths in the association prior to November, 1923, 
and one-half the annual dues were payable September Ist. No payment was made 
on any of said calls; neither were the semiannual dues paid on September Ist. On 
the last of November, Mrs. Honea’s membership and policy were by the officers 
of the company marked forfeited and cancelled on the books of appellee. Appel- 
lants contend that the insurance company was not authorized to cancel the policy 
for nonpayment, their contention being that appellant Mrs. Barnes, the daughter 
of Mrs. Honea, took out the policy of insurance on her mother’s life, payable to 
appellant, and that she made a contract with appellee under the terms of which 
she (appellant) was to be notified of each call, and she claims that no notice was 
sent to her and that for said reason the company was not authorized to cancel the 
policy. Appellant’s contention is without merit. The jury found—and its finding 
is amply supported by the evidence—that the company did notify appellant of the 
calls. 

[1, 2] Appellants contend that they were entitled to a judgment by default 
against the officers of the insurance company because they did not file any answer. 
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We overrule this assignment. The only answer filed is for the defendant; it does 
not state what defendant, and it appears from the record that the officers of the 
company were present in court and testified, and we think the answer should be 
construed as an answer for all the defendants. We think further that appellants, 
under the pleadings, were entitled to a judgment against the officers of the com- 
pany only in event they should recover a judgment against the company and were 
able to show that their claim had been jeopardized by reason of the acts of the 
officers in failing to make the proper call. Since under the findings of the jury 
they were not entitled to a judgment against the company, they were as a matter 
of law not entitled to a judgment against the officers of the company. 

We have examined all of appellants’ assignments of error, and same are over- 
ruled. The judgment of the trial court is affirmed. 


WINTERS MUT. AID ASS’N v. CORUM. (No. 7130.) 
Court of Civil Appeals of Texas. Austin. June 15, 1927. 
Rehearing Denied July 6, 1927. 

297 Southwestern Reporter 238. 

1. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING THAT MU- 
TUAL AID ASSOCIATION DID NOT PROPERLY MAIL NOTICE OF 
ASSESSMENT TO INSURED BEFORE DEATH, SO THAT FAILURE 
TO PAY DID NOT FORFEIT MEMBERSHIP CERTIFICATE. 

In action on membership certificate of mutual aid association insuring life of 
plaintiff's wife, evidence held sufficient to support finding that defendant had not 
properly mailed notice of previous assessment to plaintiff, so that failure to pay did 
not forfeit membership certificate. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

3. INSURANCE—MUTUAL AID ASSOCIATION, ASSERTING FORFEI- 
TURE FOR NONPAYMENT OF ASSESSMENT, MUST SHOW PROP- 
ER ASSESSMENT, NOTICE, AND NONPAYMENT. 

In action on membership certificate of mutual aid association, defendant, assert- 
ing forfeiture for failure to pay assessment, had burden to prove it by showing 
duly levied assessment, notice to insured, and failure to pay. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

4. INSURANCE—NOTICE OF ASSESSMENT ON MEMBERSHIP OF 
MUTUAL AID ASSOCIATION MUST BE GIVEN IN PRESCRIBED 
METHOD BEFORE MEMBERS CAN BE HELD LIABLE THEREON. 
Notice of assessment made on membership of mutual aid association by board 

of directors must be given to members thereof before they may be held liable there- 

on, and method prescribed for giving such notice must be pursued. 

(For other cases, see Insurance, Dec. Dig. § 737.) 


Appeal from District Court, Runnels County; J. O. Woodward, Judge. 

Action by B. F. Corum against the Winters Mutual Aid Association. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Alfred Crager and Parish & Crager, all of Ballinger, for appellant. 

A. K. Doss, of Ballinger, for appellee. 

Baucu, J. Appellant is a local insurance organization in Runnels county, with 
headquarters at Winters, Tex., operated through a nonpaid board of directors and a 
paid secretary, upon a mutual aid assessment plan. B. F. Corum sued upon a cer- 
tificate of membership issued by appellant to his wife, in which he was named the 
beneficiary. The association defended on the ground that it had made an assess- 
ment against Mrs. Corum on June 5, 1926, which she had not paid within the 15 
days allowed therefor, and that such delinquency at the time of her death on July 
4, 1926, had forfeited her insurance. 

A certificate of membership was issued to each member, which, with the con- 
stitution and by-laws of the association, constituted the policy of insurance. The 
certificate bound the association to pay to the beneficiary $1 for each member in 
good standing at the time of the death of the insured, but in no event to exceed 
$1,000. It also provided that the insured agreed “to pay all assessments that may 
be levied by the directors of this association of $1, as needed, upon the death” of 
a member, and “within 15 days from the date of call for same, * * * and failure 
to pay such calls or dues within the time herein specified shall forfeit all claims 
as a member of this association.” Said certificate further provided: 
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“And in giving notice of any assessment it shall not be necessary for the 
association to do more than mail a written or printed notice stamped and addressed 
to such member at his or her last known post office address.” 

The only issue submitted to the jury was whether or not notice of the assess- 
ment in question had been properly mailed to Mrs. Corum on or about June 4 or 
5, 1926. The jury found that it had not, and the court rendered judgment for 
appellee for $1,000, interest, and costs. 

[1] The first and principal contention urged by appellant is that the evidence 
was insufficient to support the finding of the jury on this issue. This contention is 
not sustained. The material evidence on this question was substantially as fol- 
lows: 


R. L. Stokes, secretary of appellant, testified that he printed notices of the 
assessment or “call” himself on postcards; that he then turned these over to J. C. 
Meredith, assistant secretary, who addressed these cards to all members of the 
association on the “addressograph”; that he (Stokes) then assorted them for mail- 
ing; that he distinctly remembered that a call addressed to Mrs. Corum, at Balling- 
er, was amongst these cards; that he placed Mrs. Corum’s card in the stack going 
“south” to Ballinger, and put a rubber band around them; and that he then gave 
them to Meredith to be mailed. Meredith testified that he knew Mrs. ‘Corum’s 
name was on the stencil on which the addresses of all members appeared, and that 
he placed in the post office at Winters on June 4, 1926, the stack of cards handed 
him by Stokes, but did not know whether a notice addressed to Mrs. Corum was 
included therein or not. 


B. F. Corum, appellee, testified in substance that he lived in Ballinger, Tex., 
and had had the same mail box in the post office there for some 30 years; that 
said box was opened by a combination known only to himself and the postal auth- 
orities, up until a short time prior to Mrs. Corum’s death, when he showed his 
son this combination; that he went daily to the post office to get his own mail; 
that he never received for himself nor for his wife any notice of the June Sth 
assessment, designated-as assessment No. 23; that he had received and paid prompt- 
ly all previous assessments against his wife from No. 6 to No. 22; that his wife 
had been desperately ill for eight months prior to her death; that the first notice 
he received of assessment No. 23 was on July 2, 1926, in which he was advised 
by Stokes that Mrs. Corum was delinquent, agd that a health certificate would be 
required before she could be reinstated; that he immediately sent Stokes a check in 
payment of. said assessment, but same was rejected and returned to him. 


The testimony of Meredith, assistant secretary, was of little or no probative 
value on the question of whether or not a notice properly addressed to Mrs. Corum 
was included in the package of cards he placed in the post office at Winters. The 
positive evidence on this issue is therefore really confined to Stokes’ testimony that 
he had a distinct recollection that the individual notice addressed to Mrs. Corum 
was in the stack of cards, totaling 1,000 or more, sent out on that date; the testi- 
mony of Mr. Corum to the effect that he had a private post office box at Ballinger 
from which he got his mail daily in person, and that he received no such notice; 
and the testimony of the postmaster at Ballinger that it was improbable that such 
a notice, if mailed at Winters, would have been lost. 


Both Stokes and Corum were interested witnesses, and the jury could believe 
or disbelieve either of them. They could properly have taken into consideration 
the improbability that Stokes would have remembered a particular notice to a par- 
ticular individual, when he was hurriedly sending out on a form postcard the same 
notice to 1,000 or more other persons at the same time, and also the improbability 
that such a notice, if mailed, would have been lost in the United States mails, and 
from such facts and circumstances could have concluded that such a notice was 
never mailed to Mrs. Corum. They could have accepted as true the testimony of 
Corum, and rejected that of Stokes and Meredith altogether. Such was their pre- 
rogative; and in the instant case they exercised it in Corum’s favor. We think the 
evidence was sufficient to sustain their finding on this issue. 


[2-4] Appellant’s second contention is, in effect, that the court erred in the 
submission of the issue he did st:bmit, and in not submitting the question of whether 
or not Mrs. Corum had paid said assessment No. 23. There was no error in this. 
It was not controverted that Mrs. Corum had not paid said assessment, and the 
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submission of that question was not necessary. It is not denied that she was on 
June 5, 1926, a member of said association in good standing, a holder of a cer- 
tificate, and entitled to all the benefits thereof. Her membership was recognized 
by the association, and continued unless she withdrew or forfeited her rights there- 
under. Having asserted a forfeiture, it was incumbent upon the association to 
show it. To do so it must have shown that assessment No. 23 had been duly levied 
by its board of directors as prescribed both in the certificate and in the by-laws of 
said association; that notice thereof had been given, as prescribed, to such member; 
and that such member had failed to pay the assessment. Of necessity, notice of 
an assessment made upon the membership by the board of directors must be given 
the members before they could be held liable thereon, and the method prescribed for 
giving such notice must be pursued. 32 C. J. 1218, 1223; Mutual Reserve Fund Life 
Ass’n v. oe 139 U. S. 297, 11 S. Ct. 614, 35 L. Ed. 167. And as stated in 14 
R. C. L. 985: 


“Where notice is required in order to establish a forfeiture for nonpayment 
of premiums, the burden is on the insurer to show that required notice was giv- 
en. Such notice may be proved by evidence of the custom of the official mailing 
notice, even if he had no independent recollection of the particular noticé, though 
the inference so arising may be refuted; but it must be shown that the notice, if 
mailed, was properly stamped, and that it found its way into the custody of the 
postal authorities, and evidence of its nonreceipt may be received for the purpose 
of showing that it was not mailed.” 


Not only was appellant required to show a compliance with the terms of the 
certificate and of the by-laws, both in making a legal assessment and in giving 
notice thereof, but, having sought to avoid said certificate on the grounds of for- 
feiture, the court properly placed the burden of proof on it, on that issue, to do so. 


Appellee by cross-assignment has attacked the validity of said assessment, on 
the ground that it was not made by the board of directors; but, since we have 
concluded that the case should be affirmed anyway, we do not deem it necessary 
to discuss that question. 


[5] Nor was appellant entitled, under the pleadings and the evidence, to open 
and conclude the argument. At no time did it withdraw its general denial, or re- 
lieve the appellee of the necessity of making out his case. The burden on the 
whole case still rested upon appellee, and appellant did not comply with the re- 
quirements of district court rule No. 31, and article 1953, R. S. 1911 (article 2183, 
R. §. 1925). This question was fully discussed by us in Mayfield v. Son, 278 S. W. 
462, and numerous authorities there cited. Further discussion here is unnecessary. 


In its last assignment appellant complains of improper argument of appellee’s 
counsel in stating to the jury in his closing argument that: 


“The burden of proof is upon the defendant to establish the mailing of notice 
of call No. 23, and they must prove it beyond a reasonable doubt, if you want to 
put it that way.” 


Appellant requested the court to instruct the jury: that the defendant had no 
legal burden of proving anything beyond a reasonable doubt in the case, which 
request was by the court refused. 


[6-8] Appellant cites us to cases holding that a charge by the court imposing 
such burden upon a party is erroneous. That is true. But in the instant case the 
court gave a proper charge to the jury on the burden of proof. The attorney’s 
remarks were obviously a comment upon, and his interpretation of, the court’s 
charge. His interpretation was erroneous, and his explanation improper. The 
charge further instructed the jury that they must receive the law from the court 
and be governed thereby, and in the absence of a clear showing to the contrary 
it will be presumed that they followed the language of the charge, rather than an 
erroneous interpretation thereof made by counsel. Davis v. Kennedy (Tex. Civ. 
App.) 245 S. W. 263; Moore v. Moore, 73 Tex. 382, 11 S. W. 396. Improper ar- 
gument is not in itself sufficient ground for reversal, unless there is reason to be- 
lieve that it affected the verdict, which is not made to appear in the instant case. 
International, etc., Ry. Co. v. Irvine, 64 Tex. 535; Texas Indemnity Ins. Co. v. 
Wilson (Tex. Civ. App.) 281 S. W. 291; Nacklinger v. Prewitt, 294 S. W. 977, 
decided by this court on April 27, 1927. 
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Finding no error of sufficient gravity to require a reversal, the judgment of 
the trial court is affirmed. 
Affirmed. 


SOUTHLAND LIFE INS. CO. v. NORTON. (No. 8985.) 
Court of Civil Appeals of Texas. Galveston. July 15, 1927. 
Rehearing Denied Sept. 20, 1927. 

297 Southwestern Reporter 1083. 

1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT MIS- 
REPRESENTATIONS IN APPLICATION FOR LIFE INSURANCE 
WERE NOT MATERIAL TO RISK, NOR MADE WITH INTENT TO 
DECEIVE (REV. ST. 1925, ART. 5043). 

In suit to recover as beneficiary in life insurance policy, evidence held sufficient 
to sustain findings that misrepresentations in application for insurance, pleaded as 
a defense against liability on policy, were not material to risk, and were not made 
with intent to deceive, and could not have reasonably induced issuance of policy so 
as to affect its validity, within meaning of Rev. St. 1925, art. 5043. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—APPLICANT’S FAILURE TO DISCLOSE PREVIOUS ILL- 
... NESS OR INJURIES WILL NOT BE DEEMED MATERIAL, UNLESS 
ae GENERAL HEALTH OR LESSENING LIFE EXPEC- 
ANCY 
Failure of applicant for life insurance to disclose previous illness or physical 
injuries in application for insurance will not, as matter of law, be deemed material 
to the risk, unless such illness or injuries was of nature affecting general health of 
applicant, and such as to lessen term of his life expectancy. 


(For other cases, see Insurance, Dec. Dig. § 291[1].) 


5. INSURANCE—TESTIMONY OF INSURER’S MEDICAL DIRECTOR AS 
TO EXERCISING MORE CARE IN PASSING ON APPLICATION FOR 
PARTICULAR INSURANCE CARRIED BY DECEASED HELD INAD- 
MISSIBLE. 

In suit on life insurance policy wherein defense was misrepresentations in ap- 
plication, testimony of medical director for insurer as to exercising more care in 
passing on application for particular type of insurance carried by deceased held in- 
admissible as being immaterial. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 


Appeal from District Court, Harris County; Roy F. Campbell, Judge. 

Suit by Margaret S. Nickles against the Southland Life Insurance Company, 
wherein Court Norton, as executor, was substituted as plaintiff after her death. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Seay, Seay, Malone & Lipscomb, of Dallas, and Hunt & Teagle, of Houston, 
for appellant. 

Gill, Jones & Tyler and McFarlane & Dillard, all of Houston, for appellee. 

PLEASANTS, C. J. This suit was originally brought by Margaret S. Nickles, 
beneficiary in an insurance policy upon the life of her. deceased husband, Charles 
C. Nickles, issued by appellant, to recover $10,000, the amount stipulated in the 
policy, and in addition thereto the statutory penalty of 12 per cent. and reasonable 
attorney’s fees, alleged to be $5,000. 

After the institution of the suit the original plaintiff died, and appellee, execu- 
tor, by proper proceedings became the plaintiff in the suit. 

As a defense to plaintiff’s cause of action and as ground for cancellation of 
the contract of insurance, the defendant pleaded false and fraudulent statements 
made by the insured in answer to questions propounded to him by defendant’s 
medical examiner, which were a part of the application for insurance and were 
relied on by the defendant in accepting the application and issuing the policy upon 
which the suit is brought. 

Plaintiff by supplemental petition excepted to defendant’s answer and specially 
pleaded that no part of the application or copy thereof was attached to the policy, 
which expressly provided that it should constitute the entire contract, and that no 


statements made by any person not embodied in the policy should be binding on 
the company. 
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The trial in the court below without a jury resulted in a verdict and judgment 
in favor of plaintiff for the full amount asked in the petition. 

The policy was issued on June 5, 1925, and the insured died on June 25, 1925, 
after an operation for locked intestines. 

The evidence shows that in his answers to questions propounded to him by 
defendant’s medical examiner, which were attached to and made a part of his 
application for insurance, the insured made the following statements: 

“No. 11. Name below all causes for which you have consulted a physician in 
the last 10 years—lIllness, number of attacks, date, severity and duration, and re- 
maining effects, attending physician’s name and address.” 

To which he gave the following answer: 

* “Influenza; one; 1918; mild; one week; none; Dr. Collard, Wichita Falls, 
exas.” / 

Oo 19. Have you now or have you ever had any other disease dfany in- 

jury?” 

To which he answered “No.” 

Following these answers, the assured made and signed this statement: 


“T hereby declare that all statements and answers as written or printed herein 
and in part 1 of this application are full, complete, and true, whether written by 
my own hand or not, and I agree that they are to be considered the basis_of any 
insurance issued hereon. I hereby authorize any physician or other person who 


has or may attend me to disclose to said insurance company any information thus 
acquired.” 


This examination of the assured was made-on May 19, 1925, the application 
having been made on the preceding day. A urinalysis of the insured made by Dr. 
Brumby, one of defendant’s medical examiners, disclosed that the insured at the 
time the application was made was afflicted with pyleo-nephritis, which is an in- 
flamed condition of the kidneys, indicated by the presence of albumen, pus, and casts 
in the urine. When this condition of the kidneys becomes chronic, it materially 
affects, if it does not destroy, the insurability of an applicant, but if the disease 
is acute and only temporary, the insurability of the applicant is not destroyed or 
necessarily affected. Dr. Brumby testified that after making the examination of 
the insured he unqualifiedly recommended him for insurance. 


When Dr. Brumby’s report and recommendation were examined by Dr. Mont- 
gomery, the medical examiner in chief for appellant, he discovered that the report 
contained no answer of the insured to question No. 19, before set out, and on June 
2d he wrote Dr. Brumby, calling his attention to this defect in the report, and 
requesting him to obtain and forward a written signed answer of the insured to 
this question. Upon receipt of this letter, Dr. Brumby went to the place of busi- 
ness of the deceased and again obtained his answer to the question, which was 
written by the doctor and signed by the assured. Dr. Montgomery also requested 
that further urinalysis of the applicant be made. Two such additional examina- 
tions were made by Dr. Brumby, neither of which disclosed the albumen, pus, or 
casts which appeared in the first examination. Upon receipt and examination of 
these additional reports of Dr. Brumby, the application was finally approved by Dr. 
Montgomery and the policy issued by the appellant. 

The averments of defendant’s answer, setting up the defense of fraud and mis- 
representation, charge misrepresentation only in the following particulars: 

“In response to question No. 11 under the second section of said application, 
the deceased, Charles C. Nickles, answered that during the last 10 years he had 
only consulted one physician, Dr. Collard, of Wichita Falls, Tex.; that such con- 
sultation was in reference to a mild attack of influenza which only lasted a period 
of one week. That said answer was not full, true, and correct in that in the year 
1921, the exact date of which is to this defendant unknown, the said Charles C. 
Nickles had consulted Dr. B. W. Turner, of Houston, Tex., and for a period 
of several weeks had been treated by said Dr. Turner for a disease known to the 
medical world as pyleo-nephritis bilateral, and also for an obstruction of the ureter; 
that said disease was an inflammation of both kidneys and pus in the urine. ‘That 
also in the vear 1921, the exact date being to this defendant unknown, the said 
Charles C. Nickles had consulted Dr. Alvis E. Greer, of Houston, Tex., and Dr. 
B. W. Turner for a disease of the stomach, and for a period of several weeks he 
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was treated by said doctors for a condition which they diagnosed as being duodenal 
ulcer, for which he was given a modified Sippy treatment. 

“That also in the latter part of the year 1924, or early part of the year 1925, 
the exact dates being to this defendant unknown, the said Charles C. Nickles con- 
sulted Dr. J. Mark O’Farrell for some acute trouble which Dr. O’Farrell diagnosed 
as being influenza. 

“That in response to question No. 12, the deceased had answered that he was 
then in good health, when, as a matter of fact, he was suffering from a kidney 
complaint and stomach trouble at the time of making said answers. 

“That in response to question No. 15 the deceased had answered that he had 
never been under observation, care, or treatment in any hospital, sanitarium, asylum, 
or similar institution, when, as a matter of fact, he had been under observation, care, 
and*treatment at the private sanitarium of Dr. B. W. Turner for the kidney com- 
plaint and also for the stomach trouble above set forth. 

“That in response to question No. 19, under the second section of said applica- 
tion, the deceased had answered that he had never had any other disease or injury, 
when, as a matter of fact, he had had the kidney complaint and the stomach trouble 
above set forth, which he failed to disclose in said application.” 

Dr. B. W. Turner, a witness for the defendant, testified : 

“T live at 1015 Lovett street, Houston, Tex. I knew C. C. Nickles during his 
lifetime. I had occasion to treat him. I had occasion to treat him in the year of 
1921, to treat Mr. Nickles. I saw him on the 9th of February, 1921, for the first 
time. I diagnosed the condition that he was suffering from. He had a peculiar 
condition that would be hard to explain to a jury the details of. It was a tem- 
porary obstruction of the drainage tube from the kidneys to the bladder. We call 
it pyleo-nephritis. When he came to see me in 1921 he had a disease of the kid- 
neys that I diagnosed as pyleo-nephritis. Both of the kidneys were involved, but 
the left was the most serious. To my knowledge there was no other involvement 
other than the two kidneys. He had a character of obstruction at that time in 
the tube. I call that a uretal obstruction. He came to see me in 1921, he had 
pylewnephritis with a uretal obstruction. That is what produced the pyleo-neph- 
ritis. Both kidneys were involved. I treated him from September until January, 
from September, 1921, to January, 1922. During that time I gave him approxi- 
mately eighteen treatments. I saw him eighteen times. IL saw him in my office 
the first time. I also treated him one time at the Baptist Hospital. I treated him 
by giving him a dilation of the urinal casing, the kidneys, and the pelvis. With 
reference to what manifestations would this disease make in the man’s condition, 
what symptoms would he have, they would be various symptoms in this case. He 
had some abdominal pain with pus and albumen in the urine. With reference to 
whether he suffered pain, it was more of a soreness. He had pus, albumen in his 
urine. While I was treating Mr. Nickles I told him what was the matter with 
him. I told him that he had this complaint that I testified about. I told him that 
he had a colon infection due to an obstruction of the tube of the ureter. The oc- 
casion of Mr. Nickles’ coming to me was because Dr. Alvis Greer referred to him 
to me. When a patient first calls on me and I have not treated him before, I obtain 
a history from him. I obtained a history from Mr. Nickles. He gave me a history 
of the pains in his stomach and back, chiefly constipation, with pains in the belly.” 

Dr. Greer, a witness for defendant, testified : 

“Yes; I did say something on the date of this operation, the day he died, about 
having previously treated the man. I had previously treated Nickles for a com- 
plaint prior to June 25, 1925. My records show I treated Mr. Nickles from the 
middle of June, 1921, to the 4th day of August, 1921, for chronic constipation.” 

With reference to the influenza treatment by Dr. O’Farrell, Dr. O’Farrell tes- 
tified as follows: 


“T treated him for influenza in so far as I could determine from the first and 
only visit I made. I made one visit. He had symptoms of the grip, and he was 
suffering some pain, and I prescribed some relief measures and did not see him any 
more, * * * I do not know if I took his temperature. * * * With reference to whe- 
ther I diagnosed the case, I did not think the ailment amounted to much, and I 
gave him only relief measures.” 


_ _It is not contended by appellant that the failure of the deceased to mention 
in his application his treatments by Dr. Greer and Dr. O’Farrell of the compara- 
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tively trivial complaints referred to in their testimony constituted material mis- 
representations, made with intent to deceive the defendant, nor is there any testi- 
mony that such misrepresentations were relied on by defendant’s medical examiners 
or influenced in any way their recommendation of the acceptance of the applica- 
tion for insurance. But Dr. Brumby and Dr. Montgomery each testified emphati- 
cally that he would not have recommended the acceptance of the application if he 


had been informed that the deceased had suffered from pyleo-nephritis in 1921 
and 1922, as testified by Dr. Turner. 


Upon the question of the character and effect of the pyleo-nephritis for which 
the deceased was treated by Dr. Turner in 1921 and 1922, in addition to Dr. Turn- 
er’s testimony which shows that the kidney involvement was due to the obstruc- 
tion in the ureter which was removed by Dr. Turner’s treatment and that such 
removal entirely relieved the deceased of his kidney trouble, it was further shown 
that while undergoing this treatment the deceased was not sick in bed a single day, 
and that he worked at his place of business for from 12 to 16 hours a*tlay and 
was never in a hospital until the day of his death. 


The undisputed evidence shows that deceased’s death was not caused by his 
diseased kidneys. Dr. Hill, who performed an operation upon the deceased shortly 
before his death to relieve him of locked intestines, testified: 


“There was no connection between pyleo-nephritis bilateral and the condition 
we found in this man when we operated on him.” 


This witness further testified, in substance, that he had been examining appli- 
cants for life insurance for 20 years and for 15 or 20 companies, and that he did 
not regard the past history of deceased, as shown by the testimony of Dr. Turner, 
as material in determining the insurability of deceased at the time his application 
was accepted by the appellant. He further testified that he would have rejected 
the application upon the urinalysis reports showing the specific gravity of deceased’s 
urine, but his testimony as a whole leaves no doubt of his expert opinion that the 
failure of deceased to disclose to Dr. Brumby his treatment by Dr. Turner for 
pyleo-nephritis in 1921 and 1922 did not materially affect his insurability. 


Dr. E. W. Toma, a witness for defendant, after qualifying as an expert in 
laboratory urinalysis examinations, testified in effect that in his opinion the urin- 
alysis reports would not indicate a case of chronic pyleo-nephritis, but an acute 
case; that in chronic pyleo-nephritis cases granular casts are found and generally 
in an acute condition hyaline casts; and that if the condition shown by the reports 
had been an old condition, it would not have cleared up in a week’s time and given 
two negative reports as in this case. 


This witness continued that he did not think there was any connection between 
the previous history of pyleo-nephritis and the pyleo-nephritis shown by these 
reports; that in the previous history there was an obstructed ureter, and this 
would be a toxic condition; that he would say that the former obstruction of the 
ureter, if it had ever existed, was permanently cured; that if there was not a per- 
manent cure there, we would expect to find granular casts; that if the obstruction 
was previously removed he would hardly think it would recur; that the urinalysis 
reports present a picture of an acute condition; that the result of a chronic pyleo- 
nephritis would give you a different picture; that with reference to whether an 
examiner would have been reasonable or unreasonable in turning this man down 
on his past history, he did not know where the past history would come in, in view 
of the present. 

Neither Dr. Brumby nor Dr. Montgomery gives any reason or scientific medical 
basis for their statement that the application would have been rejected if they had 
been informed of the pyleo-nephritis for which deceased was treaied by Dr. Turner. 

The evidence further shows that the deceased did not voluntarily apply to 
appellant for insurance upon his life, but his application for insurance was solicited 
and obtained by an agent of appellant who went to deceased’s place of business 
for that purpose. 

Upon this state of the evidence, the jury made the following findings in re- 
sponse to special issues submitted by the court. 

(1) That the defendant company, under all the facts and circumstances known 
to it at the time, would have issued the policy applied for by the deceased if his 
original application had disclosed that he had been treated by Dr. Turner from 
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September, 1921, to January, 1922, for pyleo-nephritis bilateral with a uretal ob- 
struction. 

(2) That the deceased did not know at the time he made his application for 
the policy that he had had and had been treated by Dr. Turner from September, 
1921, to January, 1922, for pyleo-nephritis bilateral with a uretal obstruction. 

(3) That the failure of deceased to disclose to defendant in his application 
for insurance the fact of his treatment by Dr. Turner from September, 1921, to 
January, 1922, for pyleo-nephritis bilateral with a uretal obstruction was not ma- 
terial to the risk assumed by defendant in issuing the policy. 

In response to issues 4, 5 and 6 submitted by the court, the jury made findings 
in reference to the failure of the deceased to disclose in his application the fact 
of his treatment by Dr. O’Farrell for influenza in’ February, 1925, identical with 
findings Nos. 1, 2, and 3 in reference to the pyleo-nephritis for which he was treated 
by Dr. Turner. 

In cesponse to special issue No. 7, the jury found that the deceased did not 
intend by any of the answers in his application to deceive the defendant and there- 
by obtain insurance from it. 

In response to special issue No. 8, the jury found that $5,000 was a reasonable 
fee for the services rendered and required of appellee’s attorneys. 

Under 41 propositions appellant, in a brief of more than 300 pages in which 
many cases from this and other states are cited and discussed, assails the judg- 
ment from many angles. It is unnecessary and impossible in an opinion of rea- 
sonable length to discuss these numerous propositions in detail, and we shall only 
aaees the questions presented which we deem material in the disposition of the 
appeal. 

Appellant’s first contention is that the trial court erred in submitting any issue 
of fact to the jury and in refusing to instruct the jury to return a verdict in favor 
of defendant. This contention is thus presented in appellant’s brief: 

“The undisputed evidence in the record showed clearly that the deceased, 
Charles C. Nickles, failed to make full, complete, and true answers in his applica- 
tion for a policy of insurance; that the misrepresentations which were thus pre- 
sented by his application were false and fraudulent, were known to him to have 
been false; that they related to material matters affecting the risk; that appellant 
relied upon same and would not have issued the policy in question had a full, com- 
plete, and true disclosure of the facts been made; and that appellant was entitled, 
under all the facts and circumstances in the record, to a peremptory instruction in 
its favor, and it was error to submit the case to the jury.” 

[1] We cannot agree with appellant in this proposition. The evidence before 
set out is sufficient to sustain the findings of the jury that the misrepresentations 
in the application for insurance pleaded by appellant as a defense against its liability 
upon the policy issued by it to deceased were not material to the risk, and were 
not made with intent to deceive, and could not have reasonably induced the issuance 
of the policy. 

Article 5043, Revised Statutes 1925, provides that misrepresentations in an ap- 
plication for life insurance shall not affect the validity of the policy issued on the 
application unless the matter or thing misrepresented was material to the risk or con- 
tributed to the contingency or event on which the policy became due, and that the 
question of whether the matter or thing misrepresented was material or contributed 
to the maturity of the policy is a question of fact to be determined by the court 
or jury trying the case. 

[2] It is a settled rule of decision in this state, sustained by the great weight 
of authority, that the failure of an applicant to disclose previous illness or physical 
injuries in his application for insurance will not, as a matter of law, be deemed 
material to the risk unless such illness or injuries was of such a nature as to affect 
the general health of the applicant and lessen the term of his life expectancy. This 
was the effect of the holding in the case of Insurance Company v. Evert (Tex. 


Civ. App.) 178 S. W. 643, in which case a writ of error was denied by our Su- 
preme Court. 


In the case of Billings v. Life Insurance Co., 70 Vt. 482, 41 A. 518, the Su- 
preme Court of Vermont, in discussing what character of previous illness should be 
held material in an application for life insurance, says: 

“ ‘TIIness,’ as used, means a disease or ailment of such a character as to affect 
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the general soundness and healthfulness of the system seriously, and not a mere 
temporary indisposition, which does not tend to undermine and weaken the con- 
stitution of the insured.” 

This language is quoted with approval by the United States Circuit Court 
of Appeals in the case of Miller v. Maryland Casualty Co., 193 F. 343, in which 
case it is held that a representation by an applicant that he had never been paid 
any indemnity for a previous accident or illness, when he had in fact been paid an 
indemnity for an operation for chronic appendicitis, was immaterial in the absence 
of proof that the operation had impaired his general health. 

In the case of Cady v. F. & C. Co., 134 Wis. 322, 113 N. W. 967, 17 L. R. A. 
(N. S.) 260, the Supreme Court of Wisconsin says: 

“It is considered that an affection, even though curable only by medical or 
surgical treatment, but nevertheless readily remediable and so not necessarily tend- 
ing to shorten life, before it has become so far developed as to have some bearing, 
in praesenti, upon the general health, is not a ‘disease’ as one would qlinarily 
understand that term; and that to go further and give to such term, as urged in 
the contract in question, its technical meaning, would be going too far.” 

Many other cases are cited in appellee’s brief from other states, and several by 
the United States Circuit Court of Appeals, which sustain the rule that in cases 
of this kind the materiality of the misrepresentations is a question of fact for 
the jury, unless the undisputed evidence shows that the undisclosed previous sick- 
ness of the applicant was of such character as tended to affect his general health 
and lessen his life expectancy. 

Some of the more recent cases in this state in which this rule has been fol- 
lowed are: Insurance Co. v. Gamble (Tex. Civ. App.) 257 S. W. 1005, Southern 
Surety Co. v. Butler (Tex. Civ. App.) 247 S. W. 611, and Southern Surety Co. v. 
Benton (Tex. Civ. App.) 267 S. W. 302. 

We think it clear that the evidence in this case does not conclusively show 
that the misrepresentations pleaded by the appellant were material to the risk, as 
that term is used in the statute above cited, and that the finding of the jury that 
the misrepresentations were not material is amply supported by the evidence. There 
is no evidence that the previous sickness, which was the matter misrepresented by 
the deceased, contributed to cause his death and the consequent maturity of the 
policy. 

The misrepresentations not being as to a matter or thing material to the risk, 
or which contributed to the maturity of the policy, the question of; the intent of 
the deceased in making them is immaterial. We think, however, the finding of the 
jury that the deceased’s failure to mention his previous treatment by Dr. Turner 
for pyleo-nephritis, caused by obstruction in his ureter, was not fraudulent and with 
intent to deceive the appellant is supported by sufficient evidence. 

But we are not prepared to commit ourselves to the proposition that, if the 
misrepresentations had been of a matter which was material to the risk assumed 
by appellant in issuing the policy, and the policy had been issued in reliance on such 
representation, appellant’s liability on the policy would be dependent on the inten- 
tion of the deceased in making the misrepresentations. Such a rule cannot be ap- 
plied to any other kind of contract, and no just reason occurs to us for an ex- 
ception in insurance contracts. It may be that the rule stated by appellee has be- 
come stare decisis in this state, but as the question is not material in this case we 
do not feel constrained to decide it. 


Our conclusions above expressed make it unnecessary for us to discuss the 
remaining propositions presented by appellant other than those complaining of the 
ruling of the trial court on the admissibility of testimony, of the charge of the 
court, and of the verdict of the jury upon the amount of attorney’s fees plaintiff 
was entitled to recover. 

[3] We do not think the court erred in permitting plaintiff to introduce the 
testimony of Mr. Tyler, to the effect that defendant’s witness, Dr. Brumby, had 
examined him for life-insurance at a date near the time he examined the deceased 
and had not in such examination correctly written the answers of the witness to 
all of the printed questions attached to the application. Dr. Brumby had testified 
that he asked and correctly recorded the answers of the deceased to all of the ques- 
tions contained in the application, and had further testified: 

“With reference to me speaking of having asked each:one of these questions 
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to a man, that I would not undertake to remember that now with the number that 
I handle, or do I know it from custom, that is my custom in answering those ques- 
tions. I handle on an average of 50 or 75 of these applications per month for the 
defendant company. This has been nearly a year ago. I have handled 600 or 700 
since this. * * * With reference to that being about 7,000 questions I have asked 
since this one of various applicants, my answer is, Probably so. I was as careful 
in this case as the average case. I always try to be careful and get the answer to 
every question. * * * With reference to whether I was any- more careful in this 
case or less careful than I was when I examined you for life insurance, my answer 
is, I do not know, I do not suppose any more so with you than with him. I do 
not think I was any less so (i. e. careful) with you than I was with him. I recall 
my examination of you for life insurance. I recall asking you every question in 
the blank.” 

In rebuttal of this testimony, appellee placed Mr. Tyler on the stand and elicited 
from tin testimony to the effect that Dr. Brumby did not, when he examined 
witness for insurance, correctly record the answers of witness to all of the ques- 
tions contained in his application, and that witness after reading 3 of these answers 
had corrected them. 

We think the testimony of Mr. Tyler was relevant to the issue of whether the 
deceased had in fact made false answers to the questions propounded to him by 
Dr. Brumby, and was not obnoxious to the objection of appellant that it was an 
attempt to impeach the witness upon a collateral immaterial issue. Dr. Brumby 
does not state in his testimony that he had any distinct recollection of the answers 
of ‘the deceased to all of the questions, but that it was his uniform custom to ask 
all of the questions contained in an application for insurance and to carefully 
record the answers, and that he was as careful in this case as in the average case. 
The fact that in Mr. Tyler’s case the doctor had not correctly recorded the an- 
swers tended to show that he may have inadvertently erroneously recorded the 
answers of the deceased in this case. , 

[4] Any evidence which tends to prove or disprove any fact involved in the 
issue before the court is relevant and material, and this is true of evidence which 
only tends to prove or disprove a link in a chain of circumstances from which the 
fact in issue may be reasonably inferred. Compagnie Des Meteaux Unital v. Vic- 
toria Mfg. Co. (Tex. Civ. App.) 107 S. W. 651; San Antonio Traction Co. v. Hig- 
don, 58 Tex. Civ. App. 83, 123 S. W. 732; Bell v. Swim (Tex. Civ. App.) 178 S. 
W. 850; Dudley v. Strain (Tex. Civ. App.) 130 S. W. 778; Railway Co. v. Mat- 
thews, 100 Tex. 63, 93 S. W. 1068. 

The trial court did not err in sustaining appellee’s objection to the proffered 
testimony of Dr. Montgomery that, as medical director for appellant, in passing on 
an application for term insurance (that being the kind of insurance for which the 
policy in this case was issued) he exercised more care than in passing on applica- 
tions for other forms of insurance, and that according to the standard established 
by his company an applicant for term insurance had to be first-class risk in every 
respect, which meant that the applicant must not have had any previous disease or 
illness which might leave some lasting impairment of any kind. 

[5] We think this testimony was immaterial, and appellee’s objection on that 
ground was properly sustained. The medical standard of insurability, which the 
witness would have shown was required of the deceased to obtain the insurance 
applied for by him, was no higher than the standard which the law, as we have 
before held, applies in determining whether the previous illness of the deceased, 
which was the matter misrepresented by him, was a mattér material to the risk. 
This is the rule in all kinds of life insurance, and it was not necessary or material 
for appellant to prove such standard in this case. 


[6] We cannot hold upon the evidence in the record that the amount found 
by the jury for attorney’s fees was unreasonable. The only evidence upon this 
issue was the testimony of Mr. Tyler and Mr. Battaile, both of whom are experi- 
enced and prominent attorneys, and qualified to give an opinion upon the reason- 
ableness of appellee’s claim for $5,000 attorney’s fees. Mr. Tyler, after stating 
the time and labor required in preparing the case for trial and in trying it in the 
district court, and the time, labor, and expense that would be required in briefing 
and arguing the case in the Court of Civil Appeals and the Supreme Court, its ap- 
peal being a reasonable certainty, testified that in his opinion a reasonable attorney’s 
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fee would be $5,000. Mr. Battaile, who testified for defendant, stated that he 
thought $500 would be reasonable compensation for the 2 days’ time in which 
plaintiff’s attorneys were engaged in trying the case in the district court. He fur- 
ther stated that he was confining his estimate of reasonable attorney’s fees to the 
trial in the district court. He was not asked and gave no opinion upon the ques- 
tion of what would be a reasonable compensation for the entire services of plain- 
tiff’s attorneys, including the services that would be requited of them in the ap- 
pellate court. Upon this state of the evidence, we cannot say that the finding of 
the jury was not supported by sufficient evidence, and we are therefore not author- 
ized to disturb their verdict. 

We have considered all of appellant’s assignments and propositions, and in 
our opinion none of them should be sustained. It follows that the judgment should 
be affirmed, and it is so ordered. 

Affirmed. 
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FIRE 


AMERICAN INS. CO. OF NEWARK, N. J. v. HAYS. (No. 148.) 
Supreme Court of Arkansas. July 11, 1927. 
296 Southwestern Reporter 724. 


1. INSURANCE—INSURANCE COMPANY’S LETTERS CONSENTING TO 
TENANT’S OCCUPANCY AND ACCEPTING PROMISE TO PAY 
PREMIUM INCREASE HELD WAIVER OF RIGHT TO FORFEITURE 
FOR CHANGE IN POSSESSION. 

Although fire insurance policy gave company right to forfeit policy for change 
in possession, its letters requiring insured to pay additional premium because of put- 
ting tenant in possession and accepting insured’s promise to pay increased 
premium waived right to forfeit policy, regardless of loss before due date of annual 
premium to which increase was to be added. 

(For other cases, see Insurance, Dec. Dig. § 392[4].) 


2. INSURANCE—AGREEING TO OCCUPANCY BY TENANT AND SEND- 
ING POLICY INDORSEMENT REQUIRING EXTRA PREMIUM HELD 
TO RENDER INSURANCE COMPANY LIABLE FOR LOSS DURING 
TEMPORARY VACANCY. 

Where insured put tenant in possession and notified insurance company and 
later accepted company’s proposition that he should pay increased premium because 
of such tenancy and stated he would pay it, if when premium became due he was 
not occupying property and still owned it, insurance company’s subsequent letters 
indicating its satisfaction with such statement and sending indorsement requiring 
increased premium because of tenancy, which he was requested to attach to policy, 
constituted contract for insurance and rendered company liable for loss during 
temporary vacancy. 

(For other cases, see Insurance, Dec. Dig. § 392[4].) 


3. INSURANCE—INSURANCE COMPANY CONSENTING TO RENTING 
PROPERTY HELD LIABLE FOR LOSS 4 DAYS AFTER TENANT 
VACATED, REGARDLESS OF FORFEITURE CLAUSE AND REFUSAL 
OF VACANCY PERMIT. 

Where, although insurance policy contained forfeiture clause for vacancy, 
company consented to tendency in return for extra premium, and on tenant’s moving 
out owner promptly applied for vacancy permit, which was refused, company 
was liable for loss occurring 4 days after tenant moved out and before owner 
had received answer to request for vacancy permit, regardless of clause of policy 
forfeiting it for vacancy 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 


4. INSURANCE—WHERE INSURANCE POLICY DESCRIBES PREMISES 
AS OCCUPIED BY TENANT, TEMPORARY VACANCY INCIDENT 
TO CHANGING TENANCY IS NOT WITHIN CLAUSE FORFEITING 
FOR VACANCY. 

Where insurance company describes premises as occupied by tenant, change of 
tenants is contemplated, and any temporary vacancy caused by or incident to such 
change is not within clause forfeiting policy for vacancy. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 


Appeal from Circuit Court, Ashley County; Turner Butler, Judge. 

Action by W. H. Hays against the American Insurance Company and another. 
From a judgment for plaintiff, defendants appeal. Affirmed. 

Compere & Compere, of Hamburg, for appellants. 

Y. W. Etheridge, of Hamburg, for appellee. 

Woop, J. This is an action by W. H. Hays against the American Insurance 
Company, of Newark, N. J., and the Fidelity & Deposit Company, of Maryland, 
on a fire insurance policy issued by the insurance company on November 3, 1924, 
insuring the plaintiff’s residence in the sum of $1,000 and his barn in the sum of 
$3 The insurance company will hereafter for convenience be called company. 


The residence of plaintiff at the time was occupied by the plaintiff, and the buildings 
(residence and barn) were situated on a farm three miles from Hamburg, Ashley 
county, Ark. The policy insured the property for a period of five years. The 
first premium of $21.60 was paid when the policy was issued and the suc- 
ceeding annual premiums were to be paid on the Ist of November of each 
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year thereafter until November 1, 1928. On September 16, 1925, the plain- 
tiff wrote the company that he was then living in St. Louis and requested 
the company, when the premium was due, to send him notice at No. 1268 Dela- 
ware avenue, St. Louis, on September 23, 1925, the company wrote the plaintiff that 
his note for $21.60 would be due on November 1, 1925. On October 24, 1925, the 
plaintiff sent his check for $21.60 to the company. On October 29, 1925, the com- 
pany wrote the plaintiff, acknowledging receipt of the check for $21.60 for premium 
due November 1, 1925, and stated that if he had rented his farm he would have to 
pay an additional premium per annum therefor of $2.32, making the annual premium 
$23.92. In this letter, as well as in the letter by the company to plaintiff of No- 
vember 13, 1925, the company tells the plaintiff that if he had a tenant occupying the 
property, he would have to pay the additional premium specified, and further 
states : 

“If a man pays his premiums he certainly wants protection, and we do not 
want you to do anything to violate the terms of policy contract without our 
consent.” 

On November 14, 1925, in answer to these letters, the plaintiff wrote gotifying 
the company that he had a tenant occupying the property, and stated: > 

“T understand from your letter that 1 am to pay an increase of $2.32 on the 
next installment due November 1, 1926, which I expect to pay if I am not occupying 
the property myself and still own the same.” 

On the 17th of November, 1925, the company wrote the plaintiff inclosing 
permission to occupy the property by tenant, specifying the extra premium of 
$6.96 to be paid therefor, and requested the plaintiff to attach the same to his 
policy. On December 4, 1925, the plaintiff wrote the company as follows: 

“T just received notice that my tenant whom I had on my place at Hamburg, 
Ark., moved out yesterday. Since I don’t think I can get my business arranged to 
get another in there before about the 20th of January, 1926, I am asking you if 
you will issue me a vacancy permit till. that time.” 

On December 7, 1925, the company wrote the plaintiff as follows: 

“In reply to your favor of the 4th instant, will say that we cannot grant 
vacancy permit, so if you will return your policy to us we will cancel the same, 
pro rata, and return your note and whatever amount cash that may be due you. 
Thanking you to let the policy come forward at once,” etc. 

On December 9, 1925, the plaintiff wrote the company as. follows: 

“T just received word that my house burned and all other buildings were 
destroyed by fire Monday night last, the night of December 7, 1925, so I think 
my policy covering house and barn is due.” 

Plaintiff gave the number of his policy. He again wrote the company on De- 
cember 21, 1925, to the same effect, stating that he had notified the company of the 
destruction of his property by fire and that he had not had any reply to his letter, 
that the policy was due, giving number of same. On December 22, 1925, the com- 
pany wrote the plaintiff, saying: 

“The matter with reference to the above policy. was referred to our special 
agent, Mr. Oscar Dillehay, Hall building, Little Rock, Ark., who, no doubt, will 
give attention to the same at his earliest convenience.” 

On January 7, 1926, the plaintiff wrote to Dillehay, stating that he had written 
to the company notifying it of the fire and loss about a month previous and had 
received an answer on December 22, 1925, stating that the company had referred 
the matter to him as special agent, and requesting him to send the plaintiff blanks 
for proofs of loss, concluding the latter by the following: 

“I will send the proof and estimate to you as I would like to have an early 
adjustment so I can build.” 

On January 20, 1926, the company wrote the plaintiff, stating, in substance, 
that its agent had visited the premises and found that the property was vacant 
“and had been vacant for some time.” This letter concluded as follows: 

“We refer you to the terms and conditions of your policy without waiving 
any terms and conditions policy and reserving all rights under terms of the policy, 
and neither admitting nor denying liability.” 

On January 22, 1926, the plaintiff wrote the company inclosing the plans of the 
buildings and cost of same, and requested the company to give him a definite answer 
in the matter. On January 26, 1926, the company answered, saying: 

“IT can only refer to the terms and conditions of your policy without waiving 
any of the terms and conditions of the policy.” 
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After this letter, the plaintiff sent in his proof of loss about January 26, 1926, 
and on the 2d of February, 1926, wrote the company stating that he had written it 
four times previously and that the company had ignored his letters, and notified the 
company that unless he heard from it in a short time he would put the matter in 
the hands of his attorney. This letter closed the correspondence. 

The company is a member of the Fire Prevention Bureau, which is a rating 
bureau for fire insurance companies in Arkansas, one of the rules of which is that 
when permission is given for premises to become vacant, by reason of the increased 
hazard by reason of such vacancy or unoccupancy, one-third of the insurance is 
suspended, and in case the property is destroyed by fire, through such vacancy, 
the company would be liable for not exceeding two-thirds of the amount of the 
insurance. The policy and a certified copy of the bond for the prompt payment 
of all claims with the Fidelity & Deposit Company, as surety thereon, were made 
exhibits to the complaint. 

The plaintiff instituted this action and set up the policy, alleged a compliance 
on his part with its provisions, and prayed judgment for the amount of the policy 
in the sum of $1,228.24, less the premium notes. Plaintiff also prayed for penalty 
and a‘ feasonable attorney’s fee. 

The' defendant answered and denied formally the allegations as to the de- 
struction of the property, and denied specifically that the plaintiff had complied 
with the terms of the policy as to notice and proof of loss, and that defendant had 
waived any proof of loss, and alleged that the plaintiff had wholly failed to com- 
ply with the terms of the policy, and therefore denied any liability on the policy and 
on the bond of the Fidelity & Deposit Company. 

The policy, among other things, contains this provision: 

“If the risk be increased in any manner, or if any change takes place in the 
title, possession, or interest of the assured in the above-mentioned property, * * * 
or if any of the above-mentioned buildings be or become vacant or unoccupied 
without the consent of an officer or the Southern Farm Department Manager of 
this Company indorsed hereon, then, in each and every one of the above cases, 
this entire policy shall be null and void.” 

The cause was by consent of parties submitted to the court sitting as a jury 
upon the above issues and facts, and the court rendered a judgment in favor of the 
plaintiff against the defendants in the sum of $1,228.24, the amount due under the 

olicy, with interest, and 12 per cent, penalty and an attorney’s fee in the sum of 

50, from which judgment is this appeal. 

[1] 1. It will be observed that the policy provides that if any change takes place 
in the possession of the ey without the consent of the insurance company the 
policy should be null and void. The policy and the correspondence between the 
appellee and the insurance company show that the appellee, after issuance of the 
policy, changed possession of the property without the consent of the insurance 
company. It appears from the policy that W. H. Hays insured his dwelling house, 
situated within 3 miles of Hamburg, Ashley county; his address in the policy is 
Hamburg, Ark., and his letter-to the company of September 16, 1925, states he was 
then living in St. Louis. There is nothing in the record to show that, up to this 
time, he had obtained the consent of the company to change possession of the prop- 
erty, and if the company had then declared a forfeiture of the policy, it would have 
been entitled thereto under the express terms thereof; but the company clearly 
waived this right to a forfeiture of the policy by its letters to appellee of October 
29, 1925, and November 13, 1925, and November 17, 1925, which show that the 
company consented to the occupancy of the property by tenant and accepted appellee's 
promise to pay the company an increase of $2.32 on the annual premium in con- 
sideration of the permission granted by it for appellee to have the premises occupied 
by tenant. We cannot therefore agree with learned counsel for the appellants 
in their contention that the appellee has not paid anything for the tenancy per- 
mit and made no promise to pay. On the contrary, appellee did promise to pay 
the increased premium which was not due until November 1, 1926, and before 
this premium became due the fire destroyed the property and the company has 
denied all liability under the policy. The parties agreed that, in case of recovery 
on the policy, the balance due on the unpaid premium note of $71.76 should be de- 
ducted from the amount due on the policy, and such was the judgment of the 
trial court. 

[2] 2. It appears from the letter of the insurance company to the appellee 
of October 29, 1925, that the company proposed to continue the insurance on the 
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property to the end of the term, with permission for tenant occupancy during 
that time upon appellee’s paying an increased premium of $23.92. At the next 
due date of the premium, which was November 1, 1926, the premium for the 
year 1925 had been paid, as the letter shows. Appellee accepted the company’s 
proposition in a letter of November 14, 1925, in which he states that he under- 
stood that he was expected to pay the increased premium for tenant occupancy 
and that he. would pay the some, if, at the time the premium became due, he was 
not occupying the property himself and still owned the same, and hoped that this 
would be satisfactory. The insurance company, by its letter of November 17, 

1925, indicated that this was satisfactory to the company by sending to the appel- 
lee an indorsement which they requested him to attach to his policy, which in- 
dorsement contained this provision: 

“In consideration of extra premium of $6.96, permission is granted for pro- 
perty under this policy to be occupied by good reliable tenant during remaining 
term of policy contract.” 

This concluded a contract between the insurance company and the appellee 
for the insurance of the property in controversy until November, 1929. This con- 
tract of insurance for tenant occupancy of the property insured was therefore in 
force and binding upon the parties on the 7th of December, 1925, when the loss 
occurred, unless, in the meantime, the appellee’s rights thereunder had been for- 
feited by reason of the fact that at the time the loss occurred the property was 
vacant. The letter of the appellee to the insurance company of December 4, 
1925, shows that the property became vacant on December 3, 1925, and the ap- 
pellee notified the insurance company by letter of that fact on the next day and 
requested a vacancy permit until January 20, 1926. The appellant replied to the 
letter on December 7, 1925, the day the fire occurred, and refused to grant ap- 
pellee permission to continue the policy if the property remained vacant and re- 
quested appellee to return the policy at once, saying: 

“We will send same, pro-rata, and return your note and whatever amount 
of cash may be due you.” 

[3] The policy provides: 

“Tf any of the above buildings be or became vacant or unoccupied without the 
consent of an officer or the Southern Farm Department Manager of this company 
indorsed hereon, * * * then this entire policy shall be null and void.” 

The crux of this lawsuit, therefore, is to determine whether or not, under the 
above facts, there was in law a vacancy, which, under the terms of the policy, 
wrought a forfeiture thereof. 

_ In Planters’ Fire Insurance Company v. Steele, 119 Ark. 597, 178 S. W. 910, 
Ann. Cas. 1917B, 667, the insurance company issued to Steele a policy of fire in- 
surance on his dwelling which he was then occupying as such. Afterwards he 
moved out without permission of the company and rented the same to a tenant. 
The tenant moved out and Steele made application to the company for a va- 
cancy permit. The company granted the permit for a period of 30 days. After 
the time for the vacancy permit had expired, Steele re-rented the house and it 
was again occupied by a tenant, who occupied the same until four days before 
the fire. The tenant moved out on July 11th, and the fire occurred on July 15th, 
and the house was vacant when the fire occurred. The vacancy permit had ex- 
pired before the tenant moved out of the house the last time, and Steele, the in- 
sured, did not ask for and did not obtain a renewal vacancy permit. 

Under the facts of that case we held that the policy was void for two rea- 
sons, first, becanse there was a change of occupancy within the meaning of the 
policy, the owner having moved out and having rented the property insured to a 
tenant who took possession thereof; and, second, because the house covered by 
the insurance was vacant at the time of the fire. In that case, at page 602 (178 
S. W. 911), we said: 

“There are authorities to the effect that where the insured property is oc- 
cupied by a tenant, it is impliedly contemplated by the parties to the contract of 
insurance that ‘any temporary vacancy caused by or incident to such change 
is not within the purview of the vacancy clause.’ 2. Cooley’s Briefs on Insurance, 
1675. That principal does not apply, however, in this case for the reason that 
the property was occupied as a dwelling, and it was contrary to the terms of the 
policy to change the character of the occupancy. Insurance Association vy. Dew- 
berry [69 Ark. 295, 62 S. W. 1047, 86 Am. St. Rep. 195], supra. Therefore, there 
could be no presumption that a temporary vacancy or period of unoccupancy was 
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within the contemplation of the parties. * * * The stipulation of the present 
policy was unconditionally to the effect that if the building become ‘vacant or un- 
occupied,’ the policy should be void, and it cannot be said that there was any per- 
iod of time contemplated at all for unoccupancy, for the reason that the policy 
also provides that any change of occupancy should also operate as an avoidance 
of the policy. No presumption could be indulged in the face of that express 
stipulation.” 

Learned counsel rely upon the above case and cite a great many authorities 
from other jurisdictions to support their contention that, under the terms of the 
policy, the property in controversy upon the disputed facts of this record was va- 
cant at the time of the fire, and therefore that the policy at that time was void. 
One of the leading cases which support the contention of counsel for the appel- 
lants is that of Ohio Farmers’ Insurance Company v. Vogel (Ind. App.) 73 N. E. 


612.2 In that case, the policy contained a provision similar to the one here under 
1Transferred to Supreme Court, 166 Ind. 239, 76 N. E. 977, 3 L. R. A. (N. S.) 966, 117 
Am, St. Rep. 382, 9 Ann. Cas. 91. 


review. The building insured was occupied by a tenant with the knowledge of the 
insurer. The tenant, without the knowledge of the assured, moved out of the 
building and 4 hours thereafter and before the assured had learned of it, and be- 
fore he had reasonable time to make application for a vacancy permit, and before 
he had opportunity to procure another tenant, the building was destroyed by fire. 
The court held, under those facts, that the building was vacant within the mean- 
ing of the policy at the time of the fire, and that the policy was void. The case 
is exhaustively treated and many authorities are cited to sustain the court’s views 
and the authorities holding otherwise are reviewed and distinguished to the sat- 
isfaction of the majority of the court. There was a dissenting opinion, however, 
in which the judge states that the appellee, the insured, “was entitled to a reason- 
able time in which to ascertain that the tenant had moved out and within which 
to procure the endorsement of a vacancy permit upon his policy,” and he cites 
a great many cases to support his conclusion. So, we concede that there is a 
great contrariety of view upon the question. 

[4] But we are in accord with Mr. Cooley, when he says: 

“It is a well-settled rule that, when the premises are described in the policy 
as occupied by a tenant, change ‘of tenants is contemplated by the parties, and 
therefore any temporary vacancy caused by or incident to such change is not 
within the purview of the vacancy clause.” 2 Cooley, Briefs on the Law of In- 
surance, page 1675. 

A great many cases are cited to support the text. 

In R. C. L. it is said: 

“According to the prevailing view, if a fire insurance policy is taken on tene- 
ment property, a provision for forfeiture in case the premises become vacant will 
operate only after a reasonable time has elapsed in which to obtain other tenants.” 
R: C. ta 9.8 Bee. 

See, also, 26 C. J. p. 216, § 263. Numerous authorities are cited to support 
the text above announced. 

In this connection we approve the doctrine announced by the Supreme Court 
of Wisconsin in Hotchkiss v. Insurance Co., 76 Wis. 269, 44 N. W. 1106, 20 Am. 
St. Rep. 69, as follows: 

“Under certain circumstances, premises may be vacant or unoccupied, when 
under other circumstances premises in like situation may not be so, within the 
meaning of that term in insurance policies. Thus, if one insures his dwelling 
house, * * * as occupied * * * as his residence, and moves out of it, leav- 
ing no person in occupation thereof, it thereby becomes vacant or unoccupied. 
But if he insure it as a tenement house, or as occupied by a tenant, it may fairly 
be presumed, nothing appearing to the contrary, that the parties to the contract 
* * * contemplated that the tenant was liable to leave * * * and that more 
or less time might elapse before the owner could procure another tenant, * * * 
and hence that the parties did not understand that the house should be considered 
vacant, and the policy forfeited, * * * immediately upon the tenant’s leav- 
ing it.” 

See, also, Insurance Co. v. Davis, 40 Neb. 700, 59 N. W. 700; Texas Fire 
Ins. Co. v. Kempner, 12 Tex. Civ. App. 533, 34 S. W. 393, 396. 

Now, it will be observed that the case of Planters’ Fire Insurance Co. v. 
Steele, supra, upon which consul rely, does not sustain appellant’s contention that, 
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in the contemplation of the parties to this contract, there was a vacancy of the 
property at the time of the fire. On the contrary, we think the doctrine there an- 
nounced, at least by implication, tends to support the views we here express. In 
that case the property was the dwelling of the insured and it does not appear that 
there was any consent to a change of occupancy of the property insured. As the 
court said, no “temporary vacancy or period of unoccupancy was within the con- 
templation of the parties,” but here, as we have shown, there was an express con- 
tract that the policy should cover the property when occupied by a tenant. So, it 
occurs to us that, under the facts of this record, it was in the contemplation of 
the parties that a vacancy might occur necessarily incident to a change of ten- 
ancy which would not affect the validity of the policy. When we consider the 
fact, which is undisputed and which the Insurance Company had knowledge of, 
that the appellee at the time of the fire was residing in St. Louis and that the pro- 
perty insured at Hamburg, Ark., was occupied by a tenant, that the property be- 
came vacant on the 3d of December, 1925, and the appellee notified the ansurance 
company of that fact the next day, certainly it cannot be said that the appellee 
was negligent in entering upon negotiations with the insurance company for a con- 
tinuation of his policy until he could have the premises reoccupied Before ap- 
pellee received an answer to this request for a vacancy permit, on December 7, 
1925, the fire occurred. It cannot be said that 4 days was an unreasonable time 
to conduct such negotiations, nor can it be said that 4 days was an unreasonable 
time incident to a change of tenancy. We think the argument unsound that the 
appellee did not intend to occupy the premises until January 20, 1926, because he 
requested the insurance company to give him a vacancy permit until that time. 
On the contrary, we doubt not that, if the insurance company had notified the ap- 
pellee, in answer to his request, that it would grant him a limited vacancy per- 
mit and after such time if the property were ‘still vacant the policy would be 
declared forfeited, appellee would have immediately arranged to reoccupy the 
premises either by himself or by a tenant. 

ur conclusion on the whole case therefore is that at the time the fire oc- 
curred there had been no forfeiture of the policy, that the same was in full force 
and effect, and that the appellants are liable thereunder for the amount of the 
judgment rendered against them in favor of ‘the appellee. 

The judgment is in all respects correct, and it is therefore affirmed. 


HODGES v. PLANTERS’ & PRONG i788) FIRE ASS’N OF GEORGIA. 
oO. , 
Court of Appeals of Georgia, Division No. 2. Sept. 10, 1927. 
139 Southwestern Reporter 362. 

1. INSURANCE—CLAUSE IN INSURANCE POLICY MORE FAVORABLE 
TO INSURED WILL BE ADOPTED OF TWO INCONSISTENT 
CLAUSES. 

Of two inconsistent clauses appearing in body of insurance policy, the one 
more favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—TRANSFER OF INSURED PROPERTY TO SECURE 
DEBT COULD NOT VOID POLICY UNTIL INSURER ELECTED TO 
CANCEL UNDER POLICY PROVIDING FOR CANCELLATION BY 
TRANSFER OF TITLE OR UNLESS APPROVED. 

Under fire policy providing for termination of insurance in case of change of 
title or ownership of property and for cancellation by president of association in 
case insured mortgages or deeds property unless mortgage or deed to secure 
debt is approved, transfer of title to property by insured to secure a debt will 
not ipso facto void policy, but policy cannot be voided until president of insurer 
elects to cancel. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 


4. INSURANCE—UNIMPEACHED TESTIMONY OF INSURED THAT 
SHE DID NOT RECEIVE LETTER CANCELING POLICY, MAILED 
BY INSURER, CONCLUSIVELY ESTABLISHED LACK OF NOTICE 
OF CANCELLATION. 

In suit on fire policy in which only evidence of notice by insurer to insured 
of intention to cancel policy was testimony of secretary and treasurer that letter 
of cancellation, properly stamped and addressed to insured, was deposited in 
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mails, positive testimony by insured that she never received notice of cancella- 
tion prior to destruction of property and was never called on to surrender policy, 
unimpeached and uncontradicted, conclusively showed that insured did not receive 
notice of cancellation. 


(For other cases, see Insurance, Dec. Dig. ‘§ 235.) 


5. INSURANCE—VERDICT FOR INSURER, SUED ON FIRE POLICY, 
HELD UNAUTHORIZED, UNDER EVIDENCE SHOWING POLICY 
HAD NOT BEEN CANCELED OR VOIDED AND LOSS WAS UNPAID. 
Where evidence in suit by insured on fire policy demanded inference that 

policy had not been voided or canceled, either by transfer of title or by nonpay- 

ment of assessments, but that policy at time of fire remained in force and insurer 
had failed to pay loss sustained, verdict for insurer was unauthorized. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Errer from City Court of Reidsville; C. L. Cowart, Judge. 

Action by Mrs. E. A. Hodges against the Planters’ & People’s Mutual Fire 
Association of Georgia, etc. Judgment for defendant, and plaintiff brings error. 
Reversed. 

A. S. Way, of Reidsville, for plaintiff in error. 

W. T. Burkhalter, of Reidsville, for defendant in error. 

SrepHENsS, J. [1, 2] 1. Of two inconsistent clauses appearing in the body 
of an insurance policy, the one more favorable to the insured will be adopted. 
Where a clause in a policy of fire insurance provides that “if, at any time, there 
shall be a change of title or ownership of the within described property, the 
obligation of the insured and the association shall cease,” and another clause 
further on in the policy provides that if the insured “shall mortgage or deed 
his * * * property to secure a debt or to obtain money, the said policy shall 
be canceled by the president of this association unless the secretary and treasurer 
and the president of this association approves of the said loan or mortgage or 
deed to secure debt, and also approve of the policy to remain in force,” a trans- 
fer of the title to the property by the insured to secure a debt will not ipso facto 
void the policy, but it cannot be voided on account of such a transfer until the 
president of the association elects to cancel it upon this ground. 

[3] 2. While the posting of a letter properly addressed and stamped will 
authorize an inference that the letter was afterwards received in due course of 
mail by the addressee, such posting has no value as tending to establish an in- 
ference that the addressee received it, and such an inference is not authorized, 
where there is positive, uncontradicted, and unimpeached testimony by the de- 
fendant that he did not receive the letter. Union Brokerage Co. v. Beall Bros., 
30 Ga. App. 748 (3), 119 S. E. 533; Strauss v. Pearlman, 15 Ga. App. 86, 82 S. E. 
578; Parker v. Southern Ruralist Co., 15 Ga. App. 334 (2), 83 S. E. 158. 

[4] 3. In a suit by the insured against the association to recover under the 
policy for a loss sustained, one of the grounds of defense relied upon by the 
defendant being that before the loss occurred the defendant had, by notice to the 
insured, canceled the policy, and the only evidence of notice by the association 
to the insured of an intention to cancel the policy being the testimony of the 
secretary and treasurer of the association to the effect that, in a letter properly 
stamped and addressed to the insured and deposited in the mails, he notified the 
insured of the cancellation of the policy by the association upon the ground of 
nonpayment of assessments, and it being positively testified by the insured that 
she had never been notified of the cancellation or forfeiture of the policy by the 
association prior to the date of the destruction of the insured property, and had 
never been called upon to surrender or deliver up the policy, and there being 
no evidence that any one other than the insured was in the habit.of opening or 
likely to open the insured’s mail, and there being no evidence tending to im- 
peach or otherwise contradict the evidence of the insured, it appears undisputedly 
and conclusively that the insured had, prior to the date of the loss, received no 
notice of the cafcellation of the policy. 

[5] 4. The evidence demanded the inference that the policy had ‘not been 
voided or canceled either by reason of a transfer or title to the property in- 
sured or by reason of a nonpayment of assessments by the plaintiff, but that at 
the time of the fire the policy was still in force; and there being undisputed evi- 
dence that the plaintiff had sustained the loss alleged, and that the defendant 
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had failed to pay the same, the verdict found for the defendant was- unauthor- 
ized by the evidence. ‘ 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 


NEIMAN v. HAWKEYE SECURITIES FIRE INS. CO. (No. 37863.) 
Supreme Court of Iowa. Sept. 20, 1927. 
215 Northwestern Reporter 244. 

1. INSURANCE—MERE NOTICE TO INSURER OF CHANGE OF OWNER- 
SHIP OF INSURED PROPERTY OR ASSIGNMENT OF FIRE POLICY 
DOES NOT CREATE NEW CONTRACT. 

Mere notice to insurance company of change of ownership of insured property 
or of assignment of fire insurance policy thereon does not create a new con- 
tract between insurer and assignee so as to make insurer liable on policy. 

(For other cases, see insurance, Dec. Dig. § 207[1].) 


2. INSURANCE—INSURER MAY CONSENT TO CARRY RISK NOTWITH- 
STANDING CHANGE OF OWNERSHIP, OR BY ITS CONDUCT BE 
ESTOPPED, OR MAY WAIVE RIGHT TO ASSERT FORFEITURE OF 
POLICY (CODE 1924, § 9018). 

Though fire policy provides that a change of ownership of insured property 
will defeat rights of insured or of assignee of the policy under Code 1924, § 9018, 
insurer may consent to carry the risk notwithstanding such change of title, and 
by acts and conduct through its duly constituted agent, in continuing to treat 
contract as binding with knowledge of facts, and inducing insured to act in that 
belief, may waive such provision or be estopped to assert it. 

(For other cases, see insurance, Dec. Dig. § 372, 388 [1].) 


3. INSURANCE—CHIEF TEST OF INSURANCE AGENT’S AUTHORITY 
IS RECORD OF FACTS DISCLOSING THINGS AGENT DID AND 
WHICH HE IS PERMITTED TO DO (CODE 1897, § 1750). 

Since enactment of Code 1897, § 1750, a distinction between a “soliciting” 
anda “recording” agent is negligible, chief test of insurance agent’s authority 
not being the statutory definition, terms of employment, or terms of policy 
procured for applicant, but the record facts disclosing the things which the agent 
did and the extent and nature of the business which he is permitted to do. 

(For other cases, see insurance, Dec. Dig. § 87.) 


4. INSURANCE—SOLICITING “AGENT” HELD NOT AUTHORIZED TO 
ro TERMS OR CONDITIONS OF FIRE POLICY (CODE 1924, 


Soliciting agent, without power to issue or sign policies or indorse riders 
employed and paid by insurance company’s general agent, held not an “agent” 
of insurance company within Code 1924, § 9004, having authority to waive any 
terms or conditions of fire policy. 

(For other cases, see insurance, Dec. Dig. § 375[2].) 

5. INSURANCE—FIRE POLICY CANNOT BE ASSIGNED BY INSURED 
BEFORE LOSS WITHOUT INSURER’S CONSENT (CODE 1924, § 9018). 
Under Code 1924, § 9018, fire insurance policy cannot be assigned by insured 

before loss to a stranger without insurer’s consent. 

(For other cases, see insurance, Dec. Dig. § 207[1].) 

6. INSURANCE—POLICY DOES NOT PASS TO PURCHASER BY SALE 
OF INSURED PROPERTY. : 

Policy is a personal contract, the insurer issuing it having right to say whom 
it will insure, and does not run with land nor pass to purchaser by sale of pro- 
perty insured. 

(For other cases, see insurance, Dec. Dig. § 215.) 


7. INSURANCE—SOLICITING AGENT’S KNOWLEDGE OF CHANGE OF 
OWNERSHIP OF INSURED PROPERTY HELD NOT IMPUTABLE TO 
INSURER SO AS TO MAKE IT LIABLE FOR FIRE LOSS. 

Where officer of insured corporation, after assignment of corporation’s pro- 
perty, including fire policies, to trustee for creditors, asked soliciting agent, who 
had no authority to waive any terms or conditions of policy, as to necessity of 
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making any changes, and was told by agent that he did not know and would find 
out, held that such agent’s knowledge of the change of ownership did not make 
insurer liable on the theory that agent’s notice was imputed to insurer and that 
it had waived policy provision defeating recovery on assignment of policy with- 
out its consent. 

(For other cases, see insurance, Dec. Dig. § 378[3].) 


Appeal from District Court, Polk County; Lester L. Thompson, Judge. 

Action on a fire insurance policy of $2,500, issued to the Electric Bakery 
Company, a corporation. Prior to the fire loss the insured property was trans- 
ferred by trust deed to Don E. Neiman, as trustee of the creditors of the company, 
and in his name, as trustee, this action was commenced and prosecuted. No 
consent was given by the insurance company to transfer the policy, but a waiver 
is pleaded. Upon the conclusion of the testimony, the trial court, on motion, 
directed the jury to return a verdict for the plaintiff in the sum of $2,500. Motion 
for new trial -was made and overruled, and judgment was entered against the 
defendant and the defendant appeals. Reversed. 

Sampson & Dillon, of Des Moines, for appellant. 

Stipp, Perry, Bannister & Starzinger, of Des Moines, for appellee. 

De Grarr, J. On March 18, 1924, in consideration of the sum of $33.40 paid to 
the defendant insurance company by the Electric Bakery Company, a policy of 
insurance was executed and delivered by said defendant to said company cover- 
ing its personal property and insuring for one year the said Electric Bakery 
Company against all direct loss or damage by fire to the extent of $2,500 on the 
bakery machinery, fixtures, supplies, and equipment contained in or attached to 
« certain building at 934 Sixth avenue, city of Des Moines. The policy -~is in 
conformity to the standard form prescribed by the Code of Iowa. 

A coinsurance and reduced rate clause was, upon the request of the insured 
on March 19, 1924, attached to the policy and signed by the Electric Bakery 


Company and by the Des Moines general agents of the insurer, Willcox-Howell- 
Hopkins & Mulock. 


It appears that the financial condition of the bakery company became some- 
what precarious during the early part of July, 1924, and notices were sent to its 
creditors by the manager of the company requesting them to attend a meeting 
of creditors July 7, 1924. This meeting was held and attended by creditors repre- 
senting about 75 per cent. of the outstanding claims. A creditors’ committee 
was appointed to supervise the operation of the business until an audit was 
made. At this time the officers of the bakery company were requested to have 
prepared a trust deed and to make a selection of a trustee. A trust deed was 
executed and accepted on the 21st day of July, 1924. Th deed was signed by the 
president and secretary of the bakery company and by Don E. Neiman, as trustee 
named in said deed of trust. This deed conveyed, transferred, and assigned un- 
to the said trustee all of the assets of the Electric Bakery Company “of any kind 
or nature whatsoever, more particularly of the goods, wares, merchandise, fix- 
tures, equipment, and buildings located at 934 Sixth avenue, city of Des Moines.” 
On the date of the execution of the trust deed, all of the property of the bakery 
company was turned over to Mr. Neiman, as trustee, including the fire insurance 
policies, and thereupon and pursuant to the terms of the deed all of the property 
of the bakery company passed to the trustee, who assumed complete manage- 
ment of the affairs of the company, employed the help, and directed the activities 
of said company. In brief, on and after July 21, 1924, the Electric Bakery Com- 
pany, asa corporation, ceased to function, although the corporation was not dis- 
solved or its franchise terminated. The fire loss in question, which was total and 
was in the sum of $39,271.75, occurred September 21, 1924. 

Plaintiff alleges in the petition: 


“That on or about the 21st day of July, 1924, the defendant was informed of 
the fact that a trust deed had been executed by the said Electric Bakery Com- 
pany to this plaintiff; that thereafter, with knowledge of said transfer, the de- 
fendant * * * retained the premium and did not cancel said policy nor return 
said premium, but through its agent, Sam Redstone, assured plaintiff’s repre- 
sentatives that plaintiff’s interests were fully protected: by said policy as written, 
* * * and requested that said insurance be made payable in case of loss to this 
plaintiff as trustee for the Electric Bakery Company.” 
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The defendant, in answer, admits the execution of the policy of insurance, 
but expressly denies that it was on the 2lst day of July, 1924, or at any other time 
thereafter, informed that said Electric Bakery Company had executed a trust 
deed as alleged in plaintiff’s petition, and expressly denies that it had any agent 
or representative by the name of Samuel Redstone authorized or empowered to 
say to the Electric Bakery Company or to the plaintiff herein or either of them 
by any representation, statement, or otherwise, that the interests of the said 
trustee were fully protected under the said policy. 

Defendant further expressly denies that at any time it consented to the as- 
signment of the said policy of insurance by the Electric Bakery Company to 
Don E. Neiman, as trustee, or that it at any time had knowledge of said as- 
signment, or that any agent had any knowledge of said assignment. It is upon 
this issue that we are primarily concerned on this appeal. 

Section 9018, Code 1924, (section 1758b, Code Supp. 1913) provides: 

“TV. Unless otherwise provided by agreement of this company this policy 
shall be void: * * * (f) If any change other than by death of the insured 
whether by legal proceedings, judgment, voluntary act of the insured or other- 
wise, take place in the interest, title, possession, or use of the subject of insur- 
ance, if such change in the possession or use makes the risk more hazardous; 
or * * * (i) if this policy be assigned before loss.” 

[1] It is conclusively shown that the defendant insurance company did not, 
by writing, consent to or acquiesce in the transfer or delivery of the insured 
property or to the assignment of the policy in suit. We are therefore not con- 
cerned with a new agreement created by the mutual consent of the parties. The 
contract of insurance, as made, was not modified. There was no new mind 
meeting as to the quoted policy provisions, supra. See Hawkeye Clay Works 
v. Globe & Rutgers Fire Ins. Co. (Iowa) 211 N. W. 860. Mere notice does not 
create a new contract. The rights of the plaintiff must be determined under 
the terms of the contract in evidence, unless the plea of waiver or estoppel is 
availing to the plaintiff. 

[2] It is a well-settled principle of insurance law that, although by the terms 
of the policy it is provided that a change of ownership of the insured property 
will defeat the rights of the insured or an assignee of the policy, the insurer may 
consent to carry the risk notwithstanding the change of title, and by acts and con- 
duct on its part, through’its duly constituted agent, may waive such provision or 
be estopped by its acts and conduct. In other words, if, with knowledge of the 
facts constituting a forfeiture of the policy, the insurer continues to treat the 
contract as:a binding contract and induces the insured to act in that belief, the 
forfeiture is waived. See Neiman v. City of New York Ins. Co. (Iowa) 211 
N. W. 710, with cases cited. It is quite obvious from the record that the instant 
policy contract was ‘assigned by the insured before the loss, and that there was 
no express consent on the part of the insurer to the assignment. 

The determination of this appeal must be found in the answers to certain 
vital questions. First. Who was Sam Redstone? Second. What authority and 
power did he have as an agent? Third. Is the notice or knowledge which 
came to Sam Redstone in the instant matter imputable to the defendant insur- 
ance company? 

It is undisputed that the firm of Willcox-Howell-Hopkins & Mulock was the 
general agent of the defendant insurance company in the city of Des Moines, and 
that Sam Redstone was an insurance solicitor employed and paid by the general 
agent. It is undisputed that the securing of the business in the instant matter 
was credited to Sam Redstone on the books of the general agent. It is undis- 
puted that Redstone did not issue or sign policies, had no authority to issue poli- 
cies, or to sign his name to any policy or indorsement or rider thereon. He was, 
in the strictest sense, a soliciting agent for the agency of Wilcox-Howell-Hop- 
kins & Mulock. He was paidja salary by the general agent. He was not em- 
ployed by the defendant insurance company. 

Was Redstone an agent of the insurance company within the definition of 
“agent” under statutory provision? Section 9004 reads as folows: 


“Any officer, agent, or representative of an insurance company doing busi- 
ness in this state who may solicit insurance, procure applications, issue policies, 
adjust losses, or transact the business generally for such companies, shall be held 
to be the agent of such insurance company with authority to transact all busi- 
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ness within the scope of his employment, anything in the application, policy, con- 
tract, by-laws, or articles of incorporation of such company to the contrary not- 
withstanding.” 

It is clear that Sam Redstone was authorized by the general agent of the 
defendant to do certain things prescribed by this statutory definition. He was a 
iicensed agent. He was authorized to solicit insurance and procure applications. 
The record is silent as to any other authority, but on the contrary negatives any 
other authority. The question of agency, under such circumstances, must be 
answered with respect to the business intrusted to him. Redstone did solicit the 
‘nsurance in question and got it. Through him the premium was paid to the 
general agent, and the policy, after its execution by the|\general agent, was de- 
livered to the insured by Redstone. This is what he did. 

[3] Did these acts make Redstone the insurance agency—the alter ego—of 
the recording agent? The distinction in this state between a soliciting and a 
recording agent is negligible. Funk vy. Anchor Fire Ins. Co., 171 Iowa, 331, 153 
N. W. 1048. There is no magic in the mere name “soliciting agent” or “general 
agent.” Johnson v. Farmers’ Ins. Co., 184 Iowa, 630, 168 N. W. 264. See, also, 
Gurnett v. Atlas Mutual Ins. Co., 124 Iowa, 547, 100 N..W. 542; Wensel v. Pro- 
perty Mutual Ins. Ass’n of Waterloo, 129 Iowa, 295, 105 N. W. 522; Bierman v. 
Guaranty Mutual Life Ins. Co., 142 Iowa, 341, 120 N. W. 963; Scrivner v. Anchor 
Fire Ins. Co., 144 Iowa, 328, 122 N. W. 942. 

It is apparent from our decisions since 'the enactment of section 1750, Code 
1897, that there is no talisman in the words “soliciting” or “recording” agent in the 
law of insurance. Under the earlier precedents many of the courts, including 
our own, construed policy limitations and conditions, with respect to the authority 
and acts of the agents of the insurers, quite strictly, and policy holders and 
beneficiaries thereunder seeking to establish waivers found little encouragement 
in the decisions. This strictness of construction is no longer followed. See 
McDonald v. Equitable Life Assurance Society, 185 Iowa, 1008, 169 N. W. 352. 


However, in establishing the authority of an insurance agent, a court can- 
not adopt the statutory definition as the legal yardstick; nor can it rely wholly 
upon the terms of the employment or the terms of. the policies which are pro- 
cured for the applicant. These matters, of course, are to be taken into considera- 
tion, but the record facts which disclose the things which the agent did do, and 
the extent and nature of the business which the agent is permitted to do, are 
of major importance. The real nub of this controversy involves the notice or 
knowledge which Redstone had of the change of ownership of the insured pro- 
perty, and whether or not his notice or knowledge, in the light of his authority, is 
to be imputed to the insurer and binding upon the insurer. 

Let us now turn to the record evidence bearing on the pleaded waiver. Mr. 


Ed. Danenbaum was the officer (treasurer) of the Electric Bakery Company, who 
was solicited in the first instance by Redstone, and who purchased, through Red- 
stone, the insurance in question. A few days after the sale and transfer of the 
insured property to Neiman, as trustee, Danenbaum had a casual conversation with 
Redstone at the office of the Electric Bakery Company, and it is the claim of the 
plaintiff that Redstone was requested to advise Danenbaum whether it was neces- 
sary to do anything in connection with the policy of fire insurance in question. 
The record is as follows: 


“Q. State what you told him (Redstone) about the transfer of your assets. 
A. I told him that we had transferred everything to the creditors’ committee, and 
asked him if there was any necessity to make any changes in the insurance policies, 
and he said that he didn’t know, but he would take it up with Willcox-Howell, 
and, if there was any necessity, he would make the change. 


“Q. State whether or not you said to him that you—did not say to him you 
wanted him to do whatever was necessary to keep your policy in force. A. I 
asked him to do whatever was necessary to keep the policy in force. 

“Q. State whether or not he said he would do that. A. He said he would 
take care of it.” . 

The trustee testified that he never had any communication from Redstone or 
the Willcox-Howell Agency regarding this fire or this policy, and that he did 
nothing in reference to this fire insurance policy until after the fire occurred. He 
then did, on the 12th day of November, 1924, send proof of loss to the defendant 
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insurance company. Redstone, at the time of the trial, was suffering from a stroke 
and unable to be present as a witness. : 

Unless it may be said, therefore, that Redstone was an agent with power 
and authority to do the thing which he said he would do, to wit, “do whatever was 
necessary to keep the policy in force,” and that the notice of transfer given him 
by Danenbaum was notice to the insurer, the defendant’s motion for a directed 
verdict should have been sustained. The waiver is predicated on the quoted con- 
versation. 

[4] Without further comment, we reach the conclusion that Redstone was not 
the agent of the insurer in the sense that he had authority, right, or power to waive 
any of the terms or conditions of the policy in suit. It is undisputed that he had 
no authority ‘to issue policies or to execute indorsements or riders thereon. He 
had no authority to transact the business generally for the company. It may also 
be stated that there is no evidence that either the general agent or the insurance 
company through any other agent or person had notice or knowledge of the trans- 
fer of the insured property, or that the policy had been assigned as an asset 
of the Electric Bakery Cofnpany to the trustee under the terms of the trust deed, 
and at this point it may be said that the policy was not specifically referred to in 
the trust agreement, nor was there any written assignment of this policy to the 
trustee until the 14th day of February, 1925, about eight months after the fire loss. 

[5, 6] It is fundamental that an insurance policy cannot be assigned by the 
insured before loss to a stranger without the consent of the insurer. Bartling 
v. German Mutual L. & T. Ins. Co., 154 Iowa, 335, 134 N. W. 864. An insurance 
policy is a personal contract, and the insurance company issuing a policy has the 
right to say whom it will insure. An insurance policy does not run with the 
land or pass to the purchaser by a sale of the property insured. See, also, New 
England Loan & Trust Co. v. Kenneany et al., 38 Neb. 895, 57 N. W. 759. 

[7] The instant policy of insurance was delivered to the trustee. It was a 
manual delivery. The trustee exercised control over it then and ever after. The 
trustee asked Danenbaum if he had had the policy transferred to the trustee, 
to which Danenbaum replied: “Mr. Redstone had looked after that.” The trustee 
had told Mr. Kauffman, the former secretary of the Electric Bakery Company 
and who was then acting as manager of the company under the appointment of 
the trustee, to take care of the insurance policies and see that the companies were 
notified of the execution of the trust deed. This conversation happened on the 
same day that the trust deed was executed. In fact the policies were turned over 
to Mr. Kauffman. He was explicitly told by the trustee to notify the insurance 
company “about the transfer of the insurance.” 

Kauffman did nothing. Neiman did nothing. Danenbaum, who, after the 
execution of the trust deed, had nothing to do with the assets of the bakery com- 
pany, casually met Redstone and asked him a legal question—whether there was 
any necessity to make any changes in the insurance policies. Redstone did not 
know, but he volunteered to state that he would take it up with Willcox-Howell 
and find out whether there was any necessity to make a change. Both parties were 
bound equally with knowledge of the law. Redstone as an agent, however, viewed 
as to his authority, was not an agent of the insurer to give legal advice, and he 
owed no such duty to the insured. Redstone furthermore, as an agent, had no au- 
thority to make the promised change if he finally determined the same was neces- 
sary, and the insurance company was not legally bound to make the change upon 
the request of anybody. : 

In the light of the entire record, we reach the conclusion that the plaintiff has 
failed to establish a case. 

The judgment entered is reversed. 


Evans, C. J., and Steevens, Albert, Morling, and Kindig, J. J., concur. 


. AMERICAN CENTRAL INS. CO. (No. 4237.) 
TO eheld Court of Appeals. Missouri. Aug. 13, 1927. 
Rehearing Denied Sept. 22, 1927. 
ist SANCE COMPANY, ATTEMPTING TO E 
ADER—INSURANCE ; HAV 
i Re DETERMINE AMOUNT OF LIABILITY, HELD NOT EN- 
TITLED TO INTERPLEAD. ‘ 
Where there was bona fide dispute between insured and insurance company 
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as to amount which company should pay, company, asking court to try case and 
to adjudge how much it should pay or accept as final its tender and then deter- 
mine issues between rival claimants of insurance company, was not entitled to in- 
terplead, and striking out part of its answer and cross-petition seeking to inter- 
plead was proper. 

(For other cases, see Interpleader, Dec. Dig. § 10.) 


2 INSURANCE—ON COMPANY’S REFUSAL TO PAY AMOUNT 
AGREED ON IN SETTLEMENT, INSURED HAS RIGHT TO SUE ON 
POLICY. 

Where insurance company refused to pay amount agreed on in compromise 
and settlement, insured had right to sue on policy. 
(For other cases, see Insurance, Dec. Dig. § 608.) 


Appeal from Circuit Court, New Madrid County; Henry C. Riley, Judge. 

Action by Mrs. Emma Thomas against the American Central Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed and remanded. 

Leahy, Saunders & Walther and Lyon Anderson, all of St. Louis, for appel- 
lant. 

Ward & Reaves, of Caruthersville, for respondent. 

BrabDLeY, J. This is an action on a fire insurance policy. Plaintiff recovered, 
and defendant appealeed. 

The petition is in conventional form, except that it involkes the penalty for 
alleged vexatious refusal to pay. The prayer asks judgment for $2,000, the face 
of the policy, with interest and penalty, but no penalty was recovered. It is al- 
leged in the amended answer that by the terms of the policy defendant was li- 
able only for the reasonable value of the property destroyed; that the value of 
the property destroyed and covered by the policy did not exceed the sum of $1,500. 

Further answering, defendant alleged that at the time the policy was issued 
a portion of the property insured was mortgaged; that defendant did not know 
of the existence of this mortgage at the time the policy was issued; that by the 
terms of the policy defendant was not liable for the loss of the insured property 
embraced within the mortgage; and that the policy is void as to the mortgaged 
property. The reply was a general denial. 

Error is assigned (1) on the action of the court in striking out a part of de- 
fendant’s original answer and the whole of what is denominated a cross-petition; 
and (2) on the instructions given for plaintiff. 

{1] In its original answer, defendant sought to convert the action from one 
at law to one in equity by pleading facts in the nature of a bill of interpleader. 
In addition to defenses at law, defendant in its original answer alleged that, when 
it was about to pay plaintiff on the agreed basis of $1,500, it was notified by 
Laura M. Langley that she held a mortgage on the insured property and was 
entitled to the proceeds of the policy, and warned defendant that, if it paid the 
amount due under the policy to plaintiff, she (Laura M. Langley) would sue 
defendant for the amount due under said policy; that R. B. Langley made a 
similar claim, stating that he too held a valid mortgage on the insured pro- 
perty and was entitled to the proceeds of the policy. Defendant further 
alleged in its original answer that it had no means of ascertaining the true facts 
or who was lawfully entitled to the fund due under said policy; that said fund 
was claimed by plaintiff and the Langleys; that defendant made no claim to said 
fund for itself, but that it waS a mere stakeholder, and that no act on its part 
had brought about the conflicting claims; that in order to make complete termin- 
ation of the conflicting claims it was necessary that the Langleys be made parties. 

The original answer concluded as follows: 


“Wherefore, defendant prays that the said Laura M. Langley and the said R. 
B. Langley be made parties to this suit and a writ of summons ordered to issue, 
returnable to the next term of this court, in order that the court may have before 
it all the parties interested in this suit; that the court order the said Laura M. 
Langley and R. B. Langley to set up their claims to said fund in an appropriate 
pleading, so that the court may, at the hearing of this suit, effect a complete de- 
termination of the rights of all the said parties. And defendant now brings into 
court and deposits with the clerk of this court the sum of $1,500, and herewith 
tenders said sum into court for whoever the court may determine is entitled to 
said fund.” 
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In what is denominated a cross-petition, filed at the time the original answer 
was filed, defendant sets out more in detail than in the original answer the al- 
leged facts upon which the theory of interpleader is founded. The cross-pe- 
tition concludes as follows: 

“Wherefore, defendant prays that said Laura M. Langley and the said R. B. 
Langley be made parties to this suit and that a writ of summons be issued, re- 
turnable to the next term of this court, directed to each of said parties, making 
them defendants in said cause; that the court enter an order directing plaintiff 
to amend her petition by making the said Laura M. Langley and R. B. Langley 
defendants in this suit and to amend her petition by tendering the issues of the 
validity of said mortgages and the right of Laura M. Langley and R. B. Langley 
to assert a claim under said policy and upon failure to do so dismiss plaintiff's 
suit; that the court enter an order that the said Laura M. Langley and the said 
R. B. Langley set up their rights to said fund, if any they have, in an appropriate 
pleading at the return term of the aforesaid writs; that the court decree specific 
performance of the agreement adjusting said loss, and that the court determine 
the rights of each party to said fund and construe the terms of the said mort- 
gages and of the policy of insurance herein involved in connection with said 
mortgages and determine the validity of the said mortgages and determine 
whether or not, under their terms, the holders thereof, or either of them, are 
entitled to any part of the proceeds of the said fund hereinbefore mentioned; 
that the lien of the said mortgages, if any, be determined and ordered satis- 
fied out of the fund hereinbefore mentioned, which defendant has deposited in 
vhe registry of this court; that the policy of insurance hereinbefore mentioned 
be ordered brought into court and cancelled by the clerk thereof and defendant 
stand discharged of all claims, whether legal or equitable, by reason of said policy 
now being asserted, or hereafter asserted, by either the plaintiff herein or 
the said Laura M. Langley or R. B. Langley; that the lien of said chattel 
mortgage, if any, on said fund, be foreclosed by the application of the fund 
paid into court by this defendant to the payment of the claims as the inter- 
est of the different parties “may appear; and that the plaintiff and the said 
Laura M. Langley and the said R. B. Langley be perpetually enjoined from pro- 
secuting any action at law or in equity for said fund, and for whatever further 
relief the court shall deem proper.” 

On motion, the whole of the cross-petition and all that portion of the original 
answer on the interpleader theory were stricken out. The insured property was 
destroyed by fire March 6, 1926. About a week thereafter defendant’s adjuster 
went to Gideon, Mo., where the fire occurred, for the purpose of adjusting the loss. 
During his investigation, he learned that plaintiff's husband on October 16, 1925, 
had given to R. B. Langley and Laura Langley a chattel mortgage on some gro- 
ceries which the adjuster considered as the same groceries covered by the policy. 
Upon learning this, adjustment was deferred until May 17th, at which time the ad- 
juster returned, and a settlement of $1,500 was agreed upon. But thereafter de- 
fendant refused to pay the $1,500 because of the Langley claims. The adjuster 
said that, in agreeing upon the $1,500 settlement, he eliminated the groceries; that 
his estimate was that the fair value of the property insured, exclusive of the gro- 
ceries, was $1,500. On the other hand, plaintiff contends that she consented to ac- 
cept $1,500 in settlement in order to avoid a lawsuit. Her contention was that 
the groceries were hers, that she paid for them with her own money, and that 
she did not authorize and did not know that her husband had given a mortgage 
on her groceries. Also plaintiff contends, and her evidence tends to show, that 
the reasonable value of the insured property, exclusive of the groceries, exceeds 
$2,000, the amount of the policy. 

[2] There is no contention made by defendant that the agreement to settle for 
$1,500 was on any basis except that the amount agreed upon was to be paid to 
plaintiff, certainly when defendant refused to pay the amount agreed upon in com- 
promise settlement plaintiff had the right to sue upon the policy, and this she did, 
but defendant says that the facts are such that interpleader proceedings should 
have been required upon its original answer and cross-petition. 

In 33 C. J. 440, it is said: 

“It is an undeviating rule that, where complainant raises any question as 
to the amount of the claim which is the subject of litigation, this alone will be fa- 
tal to the right to maintain a bill of interpleader. Where an understanding has 
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been entered into between the parties of which the amount may be afterward set- 
tled, the court may take jurisdiction of .a bill of interpleader. While a bill of 
strict interpleader is not defeated by a mere presentation of an issue touching the 
amount for which the complainant is liable, nor by an unfounded claim for more 
than is due, made, not in good faith, but merely to defeat the right to interplead, 
yet, if the issue is real and substantial and conflicting testimony renders a finding 
of fact difficult and uncertain, the bill fails.” 

This record discloses that there was a bona fide dispute betwen plaintiff and 
defendant as to the amount which defendant should pay. Plaintiff contends, and 
her evidence tends to show, that defendant is liable for the face of the policy, while 
defendant’s evidence tends to show, if the groceries be excluded, that it is liable 
for not exceeding $1,500. Defendant, by the interpleader proceedings, would have 
the court try the insurance case and adjudge how much it should pay, or ac- 
cept as final its tender of $1,500, and then determine the issues, if any there be, 
between plaintiff and the Langleys. We are clear that there is no foundation what- 
ever to support the theory of interpleader or any proceeding in the nature of a 
bill of interpleader. Novinger Bank v. St. Louis Union Trust Co., 196 Mo. App. 
335, 189 S. W. 826; Young v. Miller (Mo. App.) 182 S. W. 822; Pope v. Mo. 
Pac. R. Co. (Mo. Sup.) 175 S. W. 955. 

Plaintiff’s instruction No. 1, challenged by defendant is as follows: 

The court instructs the jury that, if you find and believe from the evidence 
in this case the plaintiff was the owner of the property mentioned in evidence and 
described in the insurance policy offered in evidence, and you further find that said 
property was burned and destroyed by fire on or about the 6th day of March, 
1926, then you will find the issues for the plaintiff in such sum as you may find 
and believe from the evidence was the reasonable, fair market value of said pro- 
perty at the time it was so burned and destroyed, not to exceed the sum of $2,000, 
the amount for which said property was insured, and you may further allow plain- 
tiff interest on said amount at the rate of 6 per cent. per annum from the 4th 
day of August, 1926, the date of the filing of this suit up to the present time.” 

(3, 4] This instruction is challenged on the grotind that it purports to cover 
the whole case, but omits the defense based on the mortgage. Where plaintiff's 
main instruction purports to cover the whole case, but omits some feature which 
is not an element of his cases, but is an element set up by the defense, the omission 
is cured by an instruction given for the defendant which includes the ommitted 
feature. State ex rel. Jenkins vy. Trimble, 291 Mo. 227, 236 S. W. 651; Jackson 
v. Black (Mo. App.) 264 S. W. 432. In the cause at bar, the defense based on the 
mortgage was not an element of plaintiff’s cause of action. It was solely a mat- 
ter of defense and plaintiff omitted this feature from her instruction. But there 
was no instruction given for defendant submitting the issue on the mortgage; there- 
fore plaintiff's instruction was erroneous. As we see it, there is no escape from 
this conclusion. 

Plaintiff’s instruction No. 3 is as follows: 


“The court instructs the jury that, if you find and believe the plaintiff, Em- 
ma Thomas, was the owner of the personal property mentioned in the evidence 
and covered by the policy of insurance offered in evidence, then the mortage offered 
in evidence, given by Will Thomas, constitutes no defense in this action for the 
amount of insurance as expressed in the policy.” 


Plaintiff’s Exhibit C, introduced in evidence, contains the items of the insured 
property. The value as shown by the exhibit was $3,403.35. The groceries listed 
in the exhibit, and alleged to be covered by the mortgage, amount to $847.40. There 
is no specific contention that plaintiff did not own the insured property, but de- 
fendant contends that plaintiff's husband had authority to execute the mortgage, 
and, if so, it was binding on plaintiff. As we understand the record, plaintiff's 
husband acted for her in the purchase of the groceries. Plaintiff at the time of the 
fire was conducting a boarding house and restaurant. The groceries and the fix- 
tures in the restaurant were purchased from R. B. Langley. The fixtures included 
a piano, soda fountain, and showcases. ‘These were purchased by Will Thomas, 
plaintiff’s husband, for himself, and they are not included in Exhibit C. It is not 
clear, but the inference is that the groceries were purchased by plaintiff’s husband 
for her at the same time that the fixtures were purchased. R. B. Langley was a 
witness for the defendant, and testified that he sold the furniture, fixtures, and 
groceries in the restaurant to Will Thomas; that the consideration was $3,500; 





Fire] Larkey v. Home Ins. Co. et al 1043 


that Will Thomas paid him by putting in an automobile at $1,000, paid $500 cash, 
and gave a mortgage to secure the remaining $2,000. According to Langley, the 
sale of the restaurant was on October 5, 1925. The mortgage was given October 
16th thereafter, and covered “the entire stock of groceries and fixtures now in the 
Commercial Hotel, formerly owned by R. B. Langley in the city of Gideon.” 
And the mortgage was given to R. B. Langley and Laura Langley. 

If Langley sold the groceries to plaintiff’s husband and not to plaintiff, then 
of course the husband had a right to execute the mortgage; or, if plaintiff gave 
her consent for the husband to mortgage the groceries, she would be bound. There 
is no evidence in the record that the groceries destroyed were the same or any part 
of the same groceries that were in the restaurant when the mortgage was given. 

[5] Under the description given in the mortgage, only the groceries in the 
Commercial Hotel at the time the mortgage was given were covered by the mort- 
gage. 11 C. J. 506; Jones on Chattel Mortgages (Sth Ed.) §§ 62 and 397. 

Plaintiff’s husband testified that his wife bought the groceries from Langley, 
but there is no explanation as to why he gave a mortgage on them. The record 
is rather meagre as to the things transpiring when the groceries were purchased, 
but we cannot say that there is no evidence that plaintiff’s husband did not have 
a right to mortgage the groceries in the restaurant or hotel building when the 
purchase was made from Langley. It is unnecessary to rule specifically on the cor- 
rectness of instruction No. 3, as on another trial the question of the purchase of 
the groceries and the mortgage thereon given by plaintiff’s husband may be fully 
explained, and, if necessary, the issue submitted under a proper instruction. 

The judgment should be reversed, and the cause remanded, and it is so ordered. 

Cox, P. J., and Bailey, J., concur. 


LARKEY v. HOME INS. CO. et al. 
Court of Chancery of New Jersey. Sept. 1, 1927. 
138 Atlantic Reporter 664. 
INSURANCE—INADEQUACY OF FIRE LOSS AWARD, MADE BY AP- 

PRAISERS APPOINTED AS POLICY PROVIDED, WAS NOT SUF- 

FICIENT BASIS TO PERMIT SETTING ASIDE AWARD. 

Where appraisers were appointed as provided in a fire insurance policy to es- 
timate assured’s loss and make an award based thereon, the fact that such ap- 
praisers greatly underestimated the loss and consequently fixed a low award did 
not alone constitute a sufficient basis to permit the court to set aside the award, 
where no charge of unfitness of appraisers or fraud or misconduct affecting their 
award was made. 


(For other cases, see Insurance, Dec. Dig. § 574[4].) y 

Bill by Barney Larkey, trustee in bankruptcy of Leo B. Weisgal, against the 
Home Insurance Company and others. Bill dismissed. 

E. R. McGlynn, of Newark, for complainant. 

Lum, Tamblyn & Colyer, of Newark, for defendant Girard Fire & Marine 
Ins. Co. 

Joseph T. Lieblich, of Paterson, for other defendants. 

Cuurcu, Vice Chancellor. This is a bill to set aside an award of appraisers, 
as a result of a fire loss sustained by Leo B. Weisgal in his shop, at 587 Broad 
street, Newark. 

The defendant insurance companies designated as their appraiser Harry H. 
Lieblich, who was engaged in a business similar to that of the complainant. The 
complainant designated his next door neighbor, Benjamin Hirschberg. The two 
appraisers chose John J. O’Keefe as the umpire. 

The appraisers had several sessions, and at one of them complainant and his 
attorney were present. The companies’ representatives did not appear. The ap- 
raisers could not agree, so each wrote out his summary of value and damage and 
submitted them to the umpire, with whom they had several conferences. The um- 
pire made an award in which he fixed the total value of the property at $4,911.50, 
and the loss at $2,947.50, and to this the company’s appraiser agreed. 

The appraisal clause in the insurance policies reads as follows: 

“In the event of disagreement as to the amount of loss the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the in- 
sured and the company each selecting one, and the two so chosen shall first se- 
lect a competent and disinterested umpire; the appraisers together shall then es- 
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timate and appraise the loss, stating separately sound value and damage, and, fail- 
ing to agree, shall submit their differences to the umpire; and the award in writ- 
ing of any two shall determine the amount of such loss; the parties thereto shall 
ay. F 

_ The theory on which it is sought to set aside the award may be summarized 
in the following excerpts from the bill and the brief of complainant: 

“That the appraiser and umpire who made said alleged award made abso- 
lutely no effort to ascertain the original cost of the property destroyed by the fire 
described in the complaint, or to what extent said property had depreciated, nor 
was any notice given to the assured of the time and place where the appraisers 
and umpire were to meet, nor was there any opportunity given to the assured to 
present any evidence or any facts to said appraisers and umpire upon which to 
base said award. 

“Complainant further showed by disinterested witnesses, who had actually in- 
spected the merchandise and fixtures before they were destroyed by fire, that the 
value of the merchandise and fixtures was very substantially in excess of the value 
fixed by the one appraiser and the umpire in the award and that testimony proved 
that the real value, based on actual evidence, was anywhere from twelve to thir- 
teen thousand dollars.” 

There is no question as to the fitness or honesty of the umpire and appraisers. 
Complainant’s own appraiser says, “O’Keefe, the umpire, is an honorable man.” 
From the testimony of complainant and his witness Thorner it appears that they 
parted with $500 for the purpose of hurrying along the appraisal. Who received 
it does not appear; certainly not the men who signed the award. Defendant con- 
tends that on account of this, their,own testimony, complainant does not come 
into equity with clean hands. 

While there may be merit in this objection, I think the case can be decided on 
other grounds. 

Complainant’s allegations, even if proved, do not constitute a sufficient basis 
for the setting aside of the award by this court. The law in the matter is well 
settled, and a few citations only need be mentioned here: 

“The proceeding here is not an ordinary arbitration where the parties hear 
witnesses and appear by counsel and act upon sworn evidence only; but it is 
strictly an appraisal and ascertainment in a particular manner of the amount of 
the loss, made by two or three parties, as the case may be, in which they act upon 
their own judgment, with such information as they may obtain in an informal 
way, and in which the appraiser chosen by each party is supposed and expected, 
in a restricted sense, to represent the party appointing him and within reason- 
able limits to see to it that no legitimate consideration favorable to the party 
sO appointing him is overlooked by the other appraiser.” American Central Ins. 
Co. v. Landau, 62 N. J. Eq. 93, 49 A. 745, cited with approval in Stout v. Phoe- 
nix Assur. Co., 65 N. J. Eq. 570, 56 A. 691. 

“Where arbitrators keep within the terms of the reference and there is no 
fraud, mistake, misconduct, undue influence or corruption, the award is conclu- 
sive on the parties since it is the decision of a tribunal of their own choosing.” 


Richardson v. Lanning, 26 N. J. Law, 130. 


“In the absence of misconduct or want of good faith in an arbitrator, the 
fact that the award seems too high or too low is not ground for judicial inter- 
ference.” Hewitt v. Lehigh & H. R. R. Co, 57 N. J. Eq. 522, 42 A. 329. 


“Where no fraud is proved against the umpire and one of the appraisers 
who made the award, the court will not remove the umpire or set aside the award, or 
the award has been made by an umpire duly appointed and one of the appraisers 
in accordance with the terms of the policy, the court will not weigh the technical- 
ities of the method of arriving at the award and making the appraisal, when the 
appraisers and umpire were admittedly competent and no injustice or fraud has 
been committed.” Caledonian Ins. Co. v. North Dutch Reformed Church, 95 
N. J. Eq. 496, 123 A. 242, affirmed 96 N. J. Eq. 342, 124 A. 703. 

“The modern rule is, that awards shall be interpreted favorably, and that 
every reasonable intendment shall be made in their support” and the court 
will “expound an award favorably, if possible.” Rogers and Brick v. Tatum, 25 
N. J. Law, 281. 

In Dennis v. Standard Fire Insurance Co., 90 N. J. Eq. 419, 107 A. 162, which 
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also sought to set aside an appraisement under a standard fire insurance policy, 

Vice Chancellor Backes said: 

_. “There is not a jot of evidence of unbecoming conduct upon the part of 
either the appraisers or the umpire to excite the slightest suspicion that any of 
them approached their task with ulterior motives, and the impression made on the 
mind by the testimony is that the three gave careful consideration to the con- 
flicting claims of the parties, and, conscientiously, reached‘ their verdicts. It was 
hardly to be expected that the appraisers would agree in all matters. They were 
partisans, within bounds, but were, nevertheless, unbiased and unprejudiced and 
disinterested within the meaning of the contract of insurance. Their attitude 
was that approved of by Vice Chancellor Pitney in American Central Insurance 
Co. v. Landau, 62 N. J. Eq. 93 [49 A. 743], where he said that ‘the appraiser 
chosen by each party is supposed and expected, in a restricted sense, to re- 
present the party appointing him, and within reasonable limits to see to it that 
no legitimate consideration favorable to the party so appointing him is overlooked 
by the other appraiser.’ The umpire, like the appraisers, is a business man of 
excellent character and standing, and was peculiarly qualified by long experience 
in the printing trade to pass judgment upon the value of the articles submitted.” 

Richardson v. Lanning, 26 N. J. Law, 130 (Potts, J.): 
The general rule is, that where parties agree to refer a matter to the judg- 
ment of others, their judgment is conclusive, unless fraud, collusion, or some 


plain, palpable mistake upon the face of the award hich i i 
or admitted by the arbitrators.” Per retslive Mae eee 


I will advise a decree dismissing the bill. 


BROUS v. IMPERIAL ASSUR. CO. 
Supreme Court, Trial Term, New York County. May 24, 1927 
224 New York Supplement 136 
INSURANCE—DESTRUCTION OF FINISHED GARMENTS DURING 

STRIKE, AFTER THREATENING TO KILL EMPLOYEES RESISTING, 

HELD RESULT OF “RIOT OR RIOT ATTENDING STRIKE” WITHIN 

POLICY (PENAL LAW, § 2090). 

Where,’ during garment workers’ strike, six persons, in furtherance of 
common unlawful intent to destroy garment manufacturer’s property, and act- 
ing in concert, unlawfully trespassed on manufacturer’s premises, and, after ter- 
rorizing his employees by indicating that they were armed and threatening to kill 
them if they resisted, destroyed finished garments, held that damage sustained 
was caused by “riot or riot attending strike,” within riot and civil commotion 
policy and definitions of riot under common law and Penal Law, § 2090. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Action by Harry Brous against the Imperial Assurance Company. Judgment 
directed for plaintiff. 

Alfred B. Nathan and S. Howard Imbrey, both of New York City, for 

laintiff. 
* Cardozo & Nathan, of New York City, for defendant. 

Watsu, J. This action is brought upon a policy of insurance issued by defend- 
ant to plaintiff for a term of one year, commencing October 5, 1926. The 
policy is what/is known as a riot and civil commotion policy, and, among other 
things, insures plaintiff against direct loss or damage caused to property con- 
tained in the premises 1370 Broadway, New York City, by (1) riot; (2) riot at- 
tending strike. Plaintiff is a manufacturer of dresses. He occupies part of a 
loft at the above address. During the pendency of a strike called by the Gar- 
ment Workers’ Union some of his employees, who were members of the union, 
were on‘ strike. On the morning of December 6, 1926, while the strike was in 
progress, three employees of the plaintiff arrived, as usual, at about 8 o'clock. 
Shortly thereafter two men came from the front elevator entrance and asked, 
“Where is Joe?” an employee of plaintiff. One of the plaintiff’s employees said, 
“What do you want with Joe?” Whereupon these two men, by gesture indi- 
cating that they were armed, such gesture consisting of each of said men having 
his right hand in his right coat pocket and pointing same toward these three 
employees, directed said employees to go into a small cage or inclosure “before 
we blow your brains out.” The employees entered the inclosure. The two 
men said nothing further, but remained in front of the entrance to said in- 
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closure. :\ Very shortly thereafter four more men came from the front entrance. 
These men went into the stockroom of plaintiff, adjoining the part of the loft 
in which the employees were then confined under guard of the other two. The 
tour men said nothing, but walked around the stockroom, where they remained 
about ten minutes, when they left by- way of the front entrance. Immediately 
thereafter the two men who had been guarding the three employees said to them, 
“Stay there or we will blow your heads off,” and then left by the rear entrance. 
About ten minutes after they had gone the employees left the inclosure where 
they had been confined and went into the steckroom. They then saw finished 
garments, merchandise of plaintiff, all cut, with acid on them lying on the floor. 
It is conceded that these marauders damaged plaintiff’s property and that the 
amount of such damage is $9,660. 

The only question is whether the damage so sustained was caused by a riot 
or a riot attending a strike. It seems that, in this case at least, there is no dis- 
distinction between the two clauses. From the foregoing facts it is apparent, 
and I so find, that there was a common intent on the part of the six intruders 
above mentioned to accomplish an unlawful act, to wit, the destruction of the 
property of plaintiff; that, in furtherance of such intent, and acting in concert, 
they unlawfully trespassed upon and assembled in plaintiff’s premises, and, after 
terrorizing plaintiff's employees by indicating that they were armed and threat- 
ening to kill them if they offered any resistance, the said invaders destroyed 
plaintiff’s property. This, in my opinion, constitutes a riot within the meaning 
of such word as defined in the dictionaries, under the common law, in the penal 
law of this state, and as construed and interpreted in the cases. The Century 
Dictionary defines the word “riot” as follows: 

“In law: An unlawful assembly which has actually begun to execute the 
purpose for which it is assembled by a breach of the peace and to the terror of 
the public. A riot cannot take place unless at least three persons are present.” 

Riot is similarly defined in Stephen’s Digest of Criminal Law (7th. Ed. 1926), 
and, as illustrating what constitutes a riot, it is there stated, where A, B, and C 
meet at A’s house for the purpose of beating D, and thereupon go to D’s house 
and make an attack upon him, this constitutes a riot. In Blackstone’s Com- 
mentaries (volume 4, p. 146) riot is given the following definition: - 

“A riot is where three or more persons actually do an unlawful act of vio- 
lence, either with or without common cause or quarrel, as if they beat a man, or 
hunt and kill game in another’s park, chase, warren, or liberty, or do any other 
unlawful act with force and violence, or even do a lawful act, as removing a 
nuisance in a violent and tumultuous manner.” 

Penal Law, § 2090: 

Riot Defined. Whenever three or more persons, having assembled for any 
purpose, disturb the public peace, by using force or violence to any other per- 
son, or to property, or threaten or attempt to commit such disturbance, or to do 
an unlawful act by the use of force or violence, accompanied with the power of 
immediate execution of such threat or attempt, they are guilty of riot.” 

In Marshall vy. City Buffalo, 50 App. Div. 149, 64 N. Y. S. 611, s. c., 63 App. 
Div. 603, 71 N. Y. S. 719, the court, after quoting the provisions of section 449 of 
the Penal Code, now section 2090 of the Penal Law, and also Blackstone’s de- 
finition of the word riot, says: 

““A riot,’ says Bishop (2 Crim. Law, § 1103), ‘is such disorderly conduct in 
three or more assembled persons actually accomplishing some object as is cal- 
culated to terrify others.’ According to Stroud (Judical Dictionary) and to 
Burrill (Law Dictionary) an unlawful act committed with force and violence by 
three or more constitutes a riot. In Commonwealth v. Runnels, 10 Mass. 518, 
6 Am. Dec. 148, Parker, J., observed: ‘The phrase in terrorem populi is used by 
Hawkins as descriptive of the offense denominated a riot; but it is clear that 
there may be a riot without terrifying any one. Lord Holt has given a distinc- 
tion, founded in good sense, between those indictments in which the words in 
terrorem populi are essential and those wherein they may be omitted. He says 
‘hat in indictments for that species of riots which consist in going about armed, 
etc., without committing any act, the words aforesaid are necessary, because the 
offense consists in terrifying the public; but in those riots in which an unlawful 
act is committed the words are useless. And upon consulting the precedents 
we find this distinction accurately observed; there being no averment of terror 
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where an actual violence is charged to have been riotously committed. * * *. 
To disturb another in the enjoyment of a lawful right is a trespass, and, if it is 
done by numbers unlawfully combined, the same act is a riot.’” 

The second trial of the Marshall Case resulted in a verdict being directed for 
the defendant, with exceptions to be heard in the first instance by the Appellate 
Division. In sustaining the exceptions and granting a new trial, the Appellate 
Division said (63 App. Div. 605, 71 N. Y. S. 719): 

“The evidence on the part of the defendant was addressed simply to showing 
that there was no actual fighting or unnecessary noise or rioting on the part of 
the persons who destroyed this property. There is. no dispute as to the fact 
that it was destroyed unlawfully. * * * The only effect of the evidence offered 
by the defendant, so far as we can see, was that the mob proceeded to accomplish 
the purpose for which they were gathered there as peacefully as might be in 
the absence of any opposition to their course. This, however, we do not regard 
aS very material evidence, when it appears that no attempt was made by the 
police or any one else to prevent the carrying out by the mob of their intention.” 

In Adamson v. City of New York, 188 N. Y. 255, 80 N. E. 937, the court 
quoted the definition of the term “riot” as used in the Penal Code and as de- 
fined by Hawkins and Greenleaf. It held that the facts before it did not es- 
tablish a riot for the reason that the acts complained of— 

“indicated any other purpose than that of proceeding with force or violence to 
accomplish their purpose, acting in concert and mutually assisting one another 
against any one who should oppose them.” 

In distinguishing the facts before it from those established in the Marshall 
and other cases in which it was held the acts constituted a riot, the court said: 

“In each of these cases there was present an element of concerted action 
and violence in attacking those who offered resistance to the execution of an 
unlawful plan, or of a large and tumultuous gathering against public peace and 
order which carried out its unlawful destruction of property with preparation 
and deliberation, or of unlawful conduct calculated to inspire terror and therefore 
coming within the particular statutory definition there applicable, and none of 
which features are here present.” 

Not only are the purposes lacking in the Adamson Case here present, but 
all the elements necessary to constitute a riot, under the definitions heretofore 
given, have been established. 


Judgment directed for plaintiff for $9,660, with interest from February 7, 1927. 


WHITEHEAD v. WILSON KNITTING MILLS. (No. 61.) 
Supreme Court of North Carolina. Sept. 28, 1927. } 

1. INSURANCE—MORTGAGE CLAUSE REQUIRING MORTGAGEE TO 
PAY PREMIUM IN CASE MORTGAGOR OR OWNER NEGLECTS 
TO DO SO HELD CONDITION AND NOT CONTRACT OR COVEN- 
ANT (C. S. § 6437). i . 

Standard mortgage clause in fire insurance policy, to effect that mortgagee 
will pay premiums on demand in case mortgagor or owner neglects to do so, 
held a condition precedent to recovery, and not a contract or covenant, since 
agent on refusal of mortgagee to pay premiums was at liberty to cancel policy 
by giving 10 days’ written notice in accordance with C. S. § 6437. 

(For other cases, see Insurance, Dec. Dig. § 182). 

Appeal from Superior Court, Wilson County; Nunn, Judge. — 

Action by J. S. Whitehead against the Wilson Knitting Mills. Judgment of 
partial recovery for plaintiff was remanded on appeal to the superior court with 
direction that a judgment of nonsuit be entered, and plaintiff appeals. Affirmed. 

Civil action to recover of defendant premiums paid by plaintiff on fire insurance 
policies, tried originally in the Wilson general county court, where there was a 
partial recovery for the plaintiff. On appeal to the superior court, the cause was 
remanded with direction that a judgment of nonsuit be entered in the case. 

The fact situation is as follows: 


(1) In March, 1920, J. T. O'Briant executed to the defendant a purchase- 
money deed of trust on land situate in Wilson county, to secure an indebtedness of 
$30,000, in which, among other things, “The said O’Briant agrees to and with the 
said knitting mills company, that he will cause the buildings located upon said 
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premises to be insured against loss or damage by fire in at least the sum of 
$25,000.00, and that he will pay all premiums thereon and that the said policy or 
policies shall be made payable to the said trustee for the benefit of the said 
knitting mills, and that if the said O’Briant shall fail, neglect or refuse to 
effect such insurance and to pay the premiums thereon, then the said knitting mills 
may effect such insurance and pay all premiums thereon, and all premiums paid by 
it shall be due and payable within 30 days from date of payment and shall be 
secured in same manner as the notes or bonds herein recited are secured.” 

(2) Pursuant to this stipulation, the said O’Briant, on March 25, 1920, procured 
and had the plaintiff, as agent, to issue to him three fire insurance policies of 
$10,000 each on the buildings located on the premises above mentioned. Each of 
said policies was issued for one year and contained, or had attached thereto, a 
“New York standard mortgage clause” in which, among other things, it was pro- 
vided that any loss or damage arising under said policy should be payable to the 
trustee, as his interest might appear, etc. 

(3) Upon the execution of the policies, they were delivered to the trustee, 
named in the deed of trust, who immediately forwarded them to the defendant 
at its main office in Tarboro, where they were received and accepted by the 
defendant, and have been in its possession ever since. 

(4) One of the provisions, appearing in the standard mortgage clause, at- 
tached to each of the policies, is as follows: 

“Provided that in case the mortgagor or owner shall neglect to pay any premium, 
due under this policy, the mortgagee (or trustee) shall, on demand, pay the 
same. 

(5) Though repeated demands were made upon J. T. O’Briant to pay the 
premiums on these’ policies, he neglectd to do so for more than 60 days; where- 
upon the plaintiff notified the trustee of the nonpayment of said premiums, and 
was advised that, in the opinion of the trustee, “both the mortgagor and the 
mortgagee are liable for the premiums.” 

(6) Acting upon the assumption of liability on the part of both O’Briant and 
the defendant for the payment of said premiums, the plaintiff, in accordance with 
local custom, paid, out of his own personal funds, the premiums, amounting in 
the aggregate to $495, to the companies issuing the policies. 

(7) Thereafter, on September 5, 1920, the plaintiff, for the first time, notified 
the defendant of the nonpayment of said premiums and demanded payment there- 
of. The defendant declined and refused to pay the same. The policies were not 
surrendered by the defendant, nor were they canceled by the plaintiff. They 
remained in full force and effect until March 25, 1921, the date of their expiration. 

(8) The plaintiff had the right at any time to cancel said policies, or to have 
them canceled, for nonpayment of premiums, also the right to cancel them, as to the 
interest of the mortgagee, by giving the mortgagee 10 days’ written notice of can- 
cellation. C. S. § 6437. Had this course been pursued, the defendant would have 
taken out other insurance and added the amount of premiums, required to be paid 
therefor, to O’Briant’s indebtedness under the terms of the deed of trust. 

(9) Plaintiff has been unable to collect for the premiums in question, and 
O’Briant is now financially unable to pay them. The plaintiff is seeking in this 
action to hold the Wilson Knitting Mills liable for the payment of said premiums 
under the terms of the policies and the deed of trust. 

From the order and judgment of the superior court, remanding the cause with 
direction that it be nonsuited, the plaintiff appeals, assigning error. 

John H. Jennings, of Wilson, for appellant. 

John L. Bridgers, of Tarboro, for appellee. 


Sracy, C. J. (after stating the facts as above). The appeal presents, for the 
first time in this jurisdiction, the question as to whether the clause, “provided that 
in case the mortgagor or owner shall neglect to pay any premium, due under this 
policy, the mortgagee (or trustee) shall, on demand, pay the same,” incorporated 
in the New York standard mortgage clause, attached to each of the policies, for 
the unpaid premium on which it is sought to hold the defendant liable, is to be 
construed as a covenant on the part of the mortgagee to pay any premium neg- 
lected or omitted to be paid by the owner or mortgagor, or merely as a condition 
which, if not fulfilled, will bar the mortgagee from any right of recovery for loss 
or damage under the policy of insurance. The plaintiff contends that the words 
in this clause import a contract on the part of the mortgagee to pay the premium 
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if the mortgagor fail or neglect to pay it, while the defendant says that the clause in 
question should be construed as a condition, and not as an agreement. 

According to the clear weight of authority in other jurisdictions, where the 
clause in question has been construed, it is held to be a condition, and not a cove- 
nant. In fact, in but two cases has a contrary conclusion been reached, and they 
have not been followed in the more recent decisions. 

Apparently, the earliest reported case, dealing with the matter, is St. Paul F. 
& M. Ins. Co. v. Upton (191) 2 N. D. 299, 50 N. W. 702. There it was said that 
the mortgage clause, like the ones now before us, amounted to a promise on the 
part of the mortgagee to pay the premium, due on the insurance policy, in case 
the mortgagor failed to pay it. 


This case was followed, with like result, in Boston Safe D. & T. Co. v. Thomas 
(1898) 59 Kan. 470, 53 P. 472. 

But as opposed to these North Dakota and Kansas cases, in which the clause 
in question was held to be a covenant and not a condition, the following South 
Dakota, New York, Rhode Island, Texas, California, and Wyoming cases, supported 
by two from Missouri, hold it to be a condition, and not a contract or covenant: 
Ormsby v. Phenix Ins. Co. (1894) 5 S. D. 72, 58 N. W. 301; Coykendall v. Black- 
mer (1914) 161 App. Div. 11, 146 N. Y. S. 631; Home Ins. Co. v. Union Trust 
Co. (1917) 40 R. I. 367, 100 A. 1010, L. R. A. 1917F, 375; Johnson, Sansom & Co. 
v. Forth Worth State Bank (Tex. Civ. App. 1922) 244 S. W. 657; Schmitt v. 
Gripton (Cal. App. 1926) 247 P. 505; Farnsworth v. Riverton Wyoming Refining 
Co. (Wyo. 1926) 249 P. 555. And in support of the same conclusion are the 
cases of Trust Co. v. Phcenix Ins. Co., 201 Mo. App. 223, 210 S. W. 98; Trust Co. 
v. German-American Ins. Co. (1919) 201 Mo. App. 223, 210 S. W. 98, both being 
disposed of in a single opinion. 

The position of the majority of the courts is perhaps as well stated in Coyken- 
dall v. Blackmer, 161 App. Div. 11, 146 N. Y. S. 631, as in any other case. The 
facts were that George Blackmer, as mortgagee of certain real property, became 
beneficiary under the standard mortgage clauses attached to a number of fire 
insurance policies, which, at the request of the owner and mortgagor, had been 
issued and delivered to the mortgagee by the insurance agent, the plaintiff in the 
case. Nine of the policies had been issued in 1907 for the term of three years, and 
renewed for a like term in 1910;; and two were for one year each. The action 
was brought against the executrix of the estate of the mortgagee. The mortgagee 
procured none of the policies, nor were they issued at his request, but all were 
mailed to and received and retained by him, whether with the knowledge of the 
contents of the policies and the attached riders did not appear, and was said 
to be perhaps not material. No part of the premiums was ever paid by the 
owner, and no demand for payment of any portion of the premiums was made by 
the plaintiff upon the mortgagee until some time in January, 1911. The plaintiff 
obtained from the insurance companies assignments of all causes of action against 
the defendant and brought suit thereon. Speaking to the question presented in that 
case, which is similar to the one raised in the case at bar, the court said: 

“The only question, therefore, before us is whether the plaintiff as matter 
of law is entitled to a recovery; that is, whether the clause, ‘provided that in case 
the mortgagor or owner shall neglect to pay any premium due under this policy, 
the mortgagee (or trustee) shall, on demand, pay the same,’ should be construed 
as a covenant upon the part of the mortgagee to pay the premium in the event of 
the neglect of the mortgagor to pay the same, or should be construed merely as a 
condition which if not complied with by the mortgagee would foreclose him of 
the right to a recovery given him in the preceding portion of the mortgagee 
clause, notwithstanding the happening of any of the prohibited matters specified 
therein, which under the conditions of the policy itself would render the policy 
void. It must be conceded that unless the clause in question constituted a covenant, 
no recovery can be had in this action. 


“We are of the opinion that the word ‘provided’ was used in the sense of 
‘if? or ‘on condition, and hence that the clause referred to should be construed as 
a condition and not as a covenant. The word ‘provided’ is defined by several au- 
thorities as follows: By Webster, ‘on condition; by stipulation; with the under- 
standing; if;’ by Cyclopedia of Law and Procedure, ‘on condition; by stipulation; 
the appropriate term for creating a condition precedent; sometimes used in the 
sense of “unless;”’ in Robertson v. Caw, 3 Barb. (N. Y.) 410, 418, ‘the appro- 
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priate term for creating a condition precedent ;’ in Locke v. Farmers’ Loan & Trust 
Co., 140 N. Y. 135, 148 (35 N. E. 578). ‘The word “provided” usually indicates 
a condition ;’ and to the same effect, Brennan v. Brennan, 185 Mass. 560 (71 N. E. 
80, 102 Am. St. Rep. 363); in Rich v. Atwater, 16 Conn. 409, 418, “The proviso, 
it is said, requires such a construction. There has been much nice discussion upon 
the word “provided.” 2 Co. 72. Cro. Eliz. 242, 385, 486, 560; Cro. Car. 128. It 
is certain, as is said by Judge Swift, that there is no word more proper to express 
a condition than this word “provided,” and it shall always be so taken, unless it 
appears from the context to be the intent of the parties that it shall constitute 
a covenant. [Wright v. Tuttle], 4 Day (Conn.) 326.’ Many authorities in other 
states might be cited to the same effect. 

“Unquestionably the mortgagee clause constituted a new agreement between the 
insurance company and the mortgagee, and was attached to the policy for the 
purpose of enabling the mortgagor to perform the covenant of insurance con- 
tained in the mortgage, and in consideration of the taking of the policy by the 
mortgagor. It must be interpreted in such manner as to carry out the intention of 
the parties, and for that purpose the whole clause must be considered. While 
the mortgagee clause was for the benefit of the mortgagee in the respect before re- 
ferred to, it was for the benefit of the insurance company in that it required the 
mortgagee to notify the company of any change of ownership or occupancy or in- 
crease of hazard which should come to his knowledge and to pay the premium for 
the increased hazard, otherwise the policy should be null and void. It also gave the 
insurance company, upon the payment of any sum to the mortgagee as loss or 
damage under the policy, the right, upon claiming that as to the owner no liability 
existed, to be subrogated to the extent of such payment, to all the rights of the 
mortgagee, or at its option to pay the mortgagee the amount of the mortgage and 
receive an assignment thereof and of all securities held as collateral to the mort- 
gage debt. 

‘The apparent meaning of the mortgagee clause is that the insurance, as to 
the interest of the mortgagee, shall not be invalidated by any act or neglect of the 
mortgagor if the mortgagee shall on demand pay any unpaid premium, and hence 
that if the mortgagee shall on demand neglect or refuse to pay the unpaid premium 
he shall no longer be entitled to avail himself of the stipulation that no act or 
neglect upon the part of the mortgagor shall invalidate the policy, but the in- 
surance of the interest of the mortgagee shall thereafter be governed by the policy 
itself, and this was doubtless the relation of the mortgagee and the insurance com- 
panies following the demand of the company for the payment of the premium 
in January, 1911, and the neglect of the mortgagee to pay the premiums.” 

In Home Ins. Co. v. Union Trust Co., 40 R. I. 367, 100 A. 1010, L. R. A. 
1917F, 375, the Supreme Court of Rhode Island, after construing the two provisos, 
contained in the standard mortgage clause, as conditions subsequent. had the fol- 
lowing to say in regard to the question now before us: 

“Under this construction of the two provisos, the effect of the mortgagee clause 
as a whole would be as follows: It would, as stated in the case of Smith v. Home 
Insurance Company, 25 R. I. 260 [55 A. 715, 105 Am. St. Rep. 882], constitute a 
separate contract between the insurance company and the mortgagee, entered 
into at the same time as the contract between the insurance company and the mort- 
gagor and based upon the same consideration. While it would come into existence 
as soon as the policy was delivered, it would not become active until some default, 
by nonpayment of the premium or otherwise, had been made by the mortgagor. 
Then it would come into full force and effect and would give the mortgagee an 
independent right against the insurance company, which would, however, be subject 
to certain conditions subsequent One of these would be that if any part of the 
premium remained unpaid, the mortgagee would have to pay it upon demand or it 
would lose its rights under its independent contract without being under any 
obligation to pay the unpaid premium if it preferred to let the policy lapse. 

“This construction protects fairly the interests of the insurance company and the 
mortgagee. The insurance company is entitled to the payment of the premium, on 
the delivery of the policy, and consequently has the power to protect itself fully, 
without recourse to the mortgagee. It is in a position, at all times, with full 
knowledge of the facts in rega-1 to the payment of premiums, to call for pay- 
ment from the mortgagor, and, if dissatisfied, can cancel the policy by giving the 
prescribed notice. On the other hand, the mortgagee, in many cases, has no means 
of knowing whether the premium has been paid, and as the insurance company 
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must first make demand on the mortgagee for payment before rights of- the 
mortgagee can ‘be affected by the failure of the mortgagor to pay, it would impose 
an unreasonable burden on the mortgagee to require it to keep constant watch on 
the condition of the account between the insurance company and the mortgagor in 
order to protect itself from liability for unpaid premiums.” 

We concur in the opinion of the majority of the courts that the 
clause in question is a condition and not a contract or covenant. To hold other- 
wise would be to render the mortgagee liable for such premiums even after 
its interest in the mortgaged premises had expired, either by foreclosure or pay- 
ment of the mortgage. 

With respect to the rights of the mortgagee under the “rider,” as it is called, 
generally known as the New York standard mortgage clause, it was said in 
Bank v. Ins. Co. 187 N. C. page 102, 121 S. E. 137: 

“That this clause operates as a separate and distinct insurance of the mort- 
gagee’s interest to the extent, at least, of not being invalidated by any .act or 
omission on the part of the owner or mortgagor, unknown to the mortgagee; and, 
according td the clear weight of authority, this affords protection against previous 
acts as well as subsequent acts of the assured” citing authorities for the position. 

It was held by a majority of the court in Johnson, Sansom & Co. v. Ft. Worth 
State Bank, decided by the Court of Civil Appeals of Texas in June, 1922, reported 
in 244 S. W. 657, that the insurance agent, plaintiff in the case, who had vol- 
untarily paid the premiums on the policies there in question, had no right of re- 
covery against the mortgagee, in the absence of a contract or promise on the part 
of the latter to pay the same, and this upon the principle that no right of action 
arises to one who voluntarily pays money for another, without any agreement, ex- 
press or implied, that it will be repaid. 21 R. C. L. 32. 

{2] It has often been said that the law will not aid a mere volunteer, or one 
who seeks to become a creditor without right or necessity for so doing. Crumlish 
v. Central Improvement Co., 38 W. Va. 390, 18 S. E. 456, 3 L. R. A. 120, 45 Am. 
St. Rep. 872, and note. 

When the defendant positively refused and declined to pay the premiums, on 

demand, the plaintiff was at liberty to cancel the policies, or have them canceled, 
and thus save to himself the pro rata part of the premiums then unearned. His 
failure to do so, on the facts of the present record, cannot fairly be chargeable to 
the defendant. 
_ .The case of Colby v. Thompson, 16 Colo. App. 271, 64 P. 1053, cited by appellant, 
is distinguishable, for there the mortgagee, on being notified of the nonpayment 
of the premium, directed the agent not to cancel the policy, and promised, inde- 
pendent of the provisions in the standard mortgage clause, to pay the premium 
in case the mortgagor failed to do so; and, in reliance on this promise, the policy 
was not canceled. 

After a thorough consideration of the record, we are constrained to believe 
that FB — of the superior court is correct and ought to be upheld. 

rmed. 


Connor, J., took no part in the consideration or decision of this case. 





HARTFORD FIRE INS. CO. OF HARTFORD, CONN., v. GLASS. 
(No. 20036.) 
Supreme Court of Ohio. June 22, 1927. 
Rehearing Denied Sept. 27, 1927. 
158 Northeastern Reporter 93. 

INSURANCE—INSURER HELD LIABLE UNDER POLICY, ALTHOUGH 

INSURED PROPERTY WAS MORTGAGED, WHERE INSURER’S 

AGENT KNEW OF INCUMBRANCE PRIOR TO ISSUING POLICY. 

Under fire policy containing provision against incumbrance by insured and 
also that insured is sole and unconditional owner of property, existence of chattel 
mortgage on portion of insured property did not wholly relieve insurer from 
liability thereunder, where insurer’s agent, procuring insurance, prior to and at 
time of issuance of policy had full knowledge respecting incumbrance, but failed 
to have consent thereto indorsed on policy. 
(For other cases, see Insurance, Dec. Dig. § 389[3].) 
Error to Court of Appeals, Greene County. 
Action by Rufus Glass against the Hartford Fire Insurance Company of 
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Hartford, Conn. Judgment for plaintiff was affirmed by the Court of Appeals, 
and defendant brings error. Affirmed—[By Editorial Staff.] 


Marcus Shoup, of Xenia, and Mooney, Bibbee & Edmonds, of Columbus, 
for plaintiff in error. 


Charles L. Darlington, of Xenia, for defendant in error. 


Per CurtAM. This action was brought by Glass in the court of common 
pleas of Greene county to recover on his policy of insurance in the Hartford 
Fire Insurance Company for a loss from fire. The policy was issued December 
25, 1923. The total amount of the policy was $7,000; being $3,000 on farmhouse, 
$2,000 on barn, $1,000 on household furniture, $500 on farm implements, and the 
remainder thereof on outbuildings. ; 


The company defended on the ground that a portion of the personal property 
covered by said policy was incumbered by chattel mortgage and that no indorse- 
ment assenting thereto had been made upon the policy. It sets up such fact as 
violative of the provisions of the policy against incumbrance and also of the 
provision in respect to unconditional and sole ownership of the property insured, 
and sets out the portion of the policy providing, in substance, that no agent or 
other representative of the company has power to waive any provision or con- 
dition of the policy except by indorsement thereon. 


The reply of the plaintiff, other than admissions that the policy contained 
the provisions set forth in the answer, was a general denial. The trial of the 
case resulted in a verdict for the plaintiff, which judgment was affirmed by the 
Court of Appeals. 


The principal question presented in this case is whether the existence of a 
chattel mortgage upon a portion of the personal property covered by this in- 
surance policy wholly relieves the insurance company from liability thereunder, 
when in fact the agent of the company who procured the insurance prior to and 
at the time of the issuance of the policy had full knowledge respecting such 
incumbrance, but failed to have consent thereto indorsed upon the policy. 

Substantially the same question was considered and decided by this court in 
the case of Foster v. Scottish Union & National Ins. Co., 101 Ohio St. 180, 127 
N. E. 865, and that decision, unless it is to be overruled, requires an affirmance 
of the judgment of the Court of Appeals. There is the same distinction between 
this case and Ohio Farmers’ Ins. Co. v. Titus, 82 Ohio St. 161, 92 N. E. 82, as 
was pointed out by the court in the Foster Case, and the reasoning of the court 
in the latter case is applicable and persuasive here. 


The recent case of Michigan Automobile Ins. Co. v. Van Buskirk, 115 Ohio 
St. 598, 155 N. E. 186, is distinguished from the Foster Case, as pointed out in 
the opinion, and may likewise be distinguished from this case in that the ex- 
istence of the chattel mortgage was not known either by the company or its 
agent when the policy was issued. 

Judgment affirmed. 


Day, Allen, Kinkade, Robinson and Matthias, JJ., concur. 


GREAT AMERICAN INS. CO., N. Y., v. HARRINGTON. (No. 17666.) 
Supreme Court of Oklahoma. Sept. 20, 1927. 
259 Pacific Reporter 582. 
(Syllabus by the Court.) 
i. INSURANCE—INSURER’S DENIAL OF LIABILITY ON GROUND OF 
NO LOSS HELD TO WAIVE FAILURE TO MAKE PROOF OF LOSS. 
In a suit upon a hail insurance policy where insured, immediately upon loss, 
notifies, in writing, the company of such loss, the nature and extent thereof, and 
the company, within 4 days, through its adjuster, makes an investigation of the 
crop and thereupon informed the insured that no loss had been sustained, and 
denied liability on that ground alone and did not suggest any defect in or the 
absence of proof of loss as a ground for such refusal to pay, the company there- 
by waived the right to insist upon the failure of the insured to make more exact 
proof of loss within 60 days according to the terms of the policy. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 
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2. INSURANCE—PETITION TO RECOVER ON HAIL INSURANCE 
POLICY HELD GOOD AGAINST DEMURRER BASED ON FAILURE 
TO ALLEGE PROOF OF LOSS WITHIN 60 DAYS. 

Where the petition of plaintiff alleged the insurance of his crop by defendant 
under a policy of hail insurance, and that the crop during the continuance of 
said policy was damaged by hail to such an extent as to bring it within the terms 
of the policy, that the insured immediately gave written notice of such loss, 
nature, and extent thereof to the company, which immediately thereafter made 
an inspection of the crop, and further, that a second notice by registered mail 
was sent the company and a second investigation of the loss was made by the 
company’s adjuster, and that the company thereupon immediately denied liability 
upon the sole ground that the crop of plaintiff had not been damaged by hail, 
and alleging further that the plaintiff did not make proof of loss within the 60 
days for the reason that the company denied liability solely upon the ground 
that no damage had been suffered by his crop and but for that fact proof of 
loss would have been made within the 60 days, and that the insured had complied 
with all the requirements of the policy, such a petition is good against a demur- 
rer grounded upon the contention that no proof of loss was made within the 
60 days. 


(For other cases, see Insurance, Dec. Dig. § 634[2].) 


3. INSURANCE—ON PROOF REASONABLY ESTABLISHING WAIVER OF 
PROOF OF LOSS, WAIVER BECOMES JURY QUESTION; WHERE 
INSURANCE COMPANY ADMITS ACTS PLEADED BY PLAINTIFF 
mare OF PROOF OF LOSS, WAIVER IS QUESTION FOR 
Where, in an action on an insurance policy, the plaintiff alleged certain 

specific acts of defendant constituting a waiver of proof of loss within the 60 
days as provided by the policy, and where there is proof reasonably tending to 
establish such facts, the question of waiver becomes an issue to be passed upon 
by a jury, but where the defendant in such case, in the introduction of his 
evidence, specifically admits, without qualification, the very acts pleaded by 
plaintiff as a waiver, then the question of waiver becomes one for the determin- 
ation of the court and the withdrawal by the court of this issue from the jury 
is not error. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Woods County; Arthur G. Sutton, Judge. 

Action by C. J. Harrington against the Great American Insurance Company, 
New York, to recover for loss alleged to have been caused by hail to plaintiff’s 
wheat crop. From a judgment for plaintiff, defendant appeals. Affirmed. 

Chase & King, of Alva, for plaintiff in error. 

Mauntel & Spellman, of Alva, for defendant in error. 

Bennett, P. C. C. J. Harrington brought suit in a justice court in Woods 
county, Okl., against the Great American Insurance Company, a corporation, 
to recover upon an insurance policy for an alleged loss to his crops by hail. 
Plaintiff recovered judgment, and an appeal was taken by defendant to the dis- 
trict court of Woods county where a trial was had before a jury. Again the 
plaintiff recovered and the insurance company has perfected its appeal there- 
from to this court for review. The parties will be referred to, repectively, as 
plaintiff and defendant as they appeared below. 

So much of the plaintiff’s bill of particulars as may be necessary to an 
«understanding of this cause is, in substance, as follows: 

Plaintiff alleges that the defendant is a foreign corporation licensed to do 
business in Oklahoma; second, that the defendant executed and delivered to him 
a policy of insurance covering his crop against loss by hail, a copy of which is 
attached to the petition; third, that on June 16, 1924, plaintiff’s wheat crop, which 
was covered by the insurance policy was struck by a heavy hailstorm with the re- 
sulting damage of 12 per cent. of the crop, that the plaintiff has fully complied with 
the provisions of the policy with respect to notifying the defendant of said loss 
and hailstorm, and that in response to said notice the defendant, through its agents, 
made an inspection of the crop so damaged, and that the defendant did then and 
there refuse to allow the plaintiff any loss under said contract of insurance. That 
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the plaintiff again notified the defendant by letter informing it of said loss and 
damage offering to submit proof of loss, and that thereupon again the defendant 
sent its agents to the fields of wheat and again pretended to make an examination 
and inspection of said loss and again refused to allow plaintiff any compensa- 
tion, saying that it was satisfied by its examination and inspection, and refused 
further proof or to consider the matter in any way and refused unconditionally 
to award or allow plaintiff any compensation for the said loss, claiming the 
loss did not amount to 5 per cent. 

Plaintiff further alleges and states that he has fully performed all the 
terms and conditions in said policy‘ required of this plaintiff; that said plaintiff 
did not make the 60-day proof of loss because the defendant stated that it would 
not allow or pay any loss if proof by affidavit and witnesses were furnished 
and knowing that such proof would not be considered by defendant; that the 
said hailstorm destroyed 12 per cent. of the insured value of the crop; that the 
said defendant bound itself to pay this plaintiff up to and including the sum of 
$1,600 if the said crop were damaged to such an extent; ‘that the defendant has 
failed to perform the terms of said contract, by reason of which the plaintiff 
has been damaged in the sum of $192. 

Defendant filed a general demurrer which was overruled, and thereafter 
filed answer by way of general denial, and further admitting the execution and 
delivery of the policy, and also denying that the wheat crop covered by said 
insurance policy was damaged by hail on June 16, 1924, or at any other time 
during the life of said contract, either to the extent contemplated in said policy 
or to any extent whatsoever, and also admitting that it had received informa- 
tion of the loss claimed by plaintiff on his crop, and that, in response thereto, 
it inspected the same and found that there was no damage to the said crop and 
therefore no liability. Defendant further says that it denies it refused proof 
of loss, but that it has been ready always to receive same. Defendant further 
declares the policy provides. that there should be no liability thereunder unless 
the damage from hail should equal 5 per cent. or more of its insured value, 
and the defendant says that no such damage was suffered and that the policy 
provides that, in case of loss og damage equal to 5 per cent. the defendant 
should not not be liable, unless the plaintiff within 60 days after the happen- 
ing of such loss should furnish proof of loss setting forth the number of the 
policy, location, description, and acreage of the land, and the amount of 
damage, etc., and that this provision in the said policy was not complied with 
by the plaintiff, and that such provision of the policy “never was at any time 
waived by this company or its representatives,” that the suit was not brought 
within six months next after the date of the alleged loss, and that by the terms 
of the contract the plaintiff is barred from maintaining his action. 

The substance of the testimony may be briefly stated as follows: 

Plaintiff, C. J. Harrington: Witness states that in 1924 his crop of wheat 
was covered by hail insurance policy, Plaintiff’s Exhibit A, which is introduced; 
that on June 16, 1924, he had a loss from hail; sent his claim to the Great Amer- 
ican Insurance Company at Topeka, Kan. The company immediately sent one 
of its adjusters, Mr. Rainey, to whom the wheat was pointed out. He drove 
through the field and witness showed him the injured wheat; that he asked 
what the damage was. Witness told him 10 per cent.; that this was estimated 
by going over the field and counting in various places 100 straws and then pick- 
ing out the damaged ones. This was done in several places. The adjuster looked 
at it but did not count any. The adjuster said he would settle by giving wit- 
ness 7 per cent. if the policy were surrenderd, but witness refused to settle 
under 10 per cent., and then asked the adjuster to send another adjuster to 
examine the wheat. This was done, and three other men came out, and wit- 
ness showed them the wheat. When they finished, they said they could not find 
anything different from the other adjuster. 

Cross-examination: That witness went over the field immediately after 
the hailstorm, June 16th, and examined all the field. Art King was with wit- 
ness during all the time. They counted 100 straws three or four times, in order 
to estimate the damage. Witness notified the company of the loss by registered 
mail either the day of or day after the damage. Rainey, the adjuster, was 
there twice the same day. He arrived to look over the field. He came back and 
told witness that he could not find any damage or loss within the terms of the 
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policy. Witness asked him to send another adjuster, and he did. A couple of 
days later they came. They drove out and examined some of the wheat. Wit- 
ness showed them the damaged wheat alone where the same was being cut. Wit- 
ness did not send them the sworn statement, but sent them a registered letter 
showing the loss; that the adjuster, Rainey did not think witness had that much 
loss. He was there twice that day and did not question anything except the 
amount of the loss. 

Artie King, witness for plaintiff, testified about the storm over the field 
June 16, 1924; that he went through the field, and that out of every 100 straws he 
counted there were from 8 to 12 straws broken down. .Went clear around the 
whole field and counted for loss a half dozen times, and it ran from 8 to 12 per 
cent loss. The wheat was shattered off. 

Cross-examination : Counted out 100 straws a half dozen times; took the drill 
rows and counted off these straws to find out what percentage was damaged, and 
— were from 8 to 12 out of each 100 damaged. This was the day after the 

ail. 

Herb Gold, witness for plaintiff, testified that he remembered the hailstorm 
of June 16, 1924, that came from the northwest and moved southeast and struck 
the wheat of plaintiff, C. J. Harrington, on both those places; that he made a 
personal examination; that he stacked the wheat in question during that harvest; 
made no special examination to determing the exact damage, but noticed that 
the wheat was damaged; also observed that when it was pitched on the stack 
a lot of the wheat heads were broken and some of the wheat shattered out. That 
particular hail was peculiar in that the hailstones were a little flat and round; 
it was a driving storm. Witness observed the damage done, and in going over 
the field to and from meals and in moving from one stack to the other made a 
mental calculation of the amount of loss, and that it seemed to be from 10 to 12 
per cent. 

Cross-examination: Witness does not remember definitely the day of the 
storm, but does remember that harvesting of that particular wheat began three 
or four days later. Observed damaged heads on the ground. Witness was at 
home when the hail came and observed the hailstones; it:was in the afternoon; 
that it was four days later when witness went over to help harvest the Harring- 
ton wheat. 

D. W. Harrington, witness for plaintiff, made an examination to determine 
the amount of the loss from hailstorm; examined it twice; once alone, and then 
once with the adjuster. They walked through the fields. Adjuster said he could 
not find 7 per cent. I found 12 per cent. From examination of stalks it ran 
from 9 to 15 per cent. Some of it was shattered, some bent over and some clear 
on the ground. Made the examination in four places in west field and two in the 
east field. The loss ran altogether from 8 to 16 per cent. 


Cross-examination: Made the examination about one hour after the storm. 
Some of the wheat was ripe, and some was not; it was not quite ripe enough 
to cut. Witness went through the field with the agent, Rainey, the afternoon 
uf June 19th. Examined the wheat at that time and counted it. After making 
the count, witness put down results; made four counts in the east field. When 
witness went out with Rainey, the adjuster, he did not count. He never did 
count. Just walked and talked and said there was not any damage. Adjuster 
was there the second time that day at 5:30 in the afternoon. 


J. L. Rainey, witness for the defendant, that is, special agent and adjuster 
for defendant company, went to the Harrington farm June 20, 1924, to examine 
wheat claimed to have been damaged by hail. Witness said to Harrington, 
“Let’s go down and find out what the loss is and count it out carefully,” to 
which Harrington said for witness to go and look at it, that he knew what the 
ioss was—1l0 per cent. That witness made an examination of the field, four 
counts by throwing a hat into the field and where it would light would take 
that particular row and count 100 straws down the row. Did that four times. 
Witness found only one straw broken by hail in the count, but found others that 
were down from other causes. Grasshoppers had caused the damage. Witness 
works on a salary and made a careful survey to determine the loss. Found 
loss in middle field one-fourth of 1 per cent. In another count found no straws 
broken from hail. In one count there were a few bent over from the grasshoppers. 
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Witness found that the damage was caused by grasshoppers instead of hail. Wit- 
ness looked about as he walked through the field to see if he could find any damage 
caused by the hail and could find none whatever. None in the east field. This was 
the 20th of June. The wheat was ready to harvest. There were some few green 
spots, but the other was ripe. After witness made these examinations, went back 
to see C. J. Harrington. Told him he could not find any hail loss. 

“Q. You may state whether or not you told Mr. Harrington at that time you 
found no loss sufficient to justify it under the policy? A. I did. 

“Q. You may state whether or not you gave any other reason at that time 
for not paying the loss? A. I did not.” 

Harrington at that time asked for another adjuster, and witness secured an- 
other adjuster and sent him to make further examination. 

Cross-examination: At that time after witness had examined the crop, he told 
Mr. Harrington on behalf of his company that he denied liability on the ground 
that there was no loss. 

M. C. Wycoff, witness for defendant: Witness was directed by Mr. Rainey, 
adjuster, to examine the wheat field of C. J. Harrington and made such examina- 
tion June 23rd. The wheat was being harvested at that time. Witness found 
a few straws that had been broken by grasshoppers, but found no loss from 
hail. Examined it four or five times. The loss from hail would’be less than 1 


per cent. Told him that he found no loss. Did not go back any more. That was 
the last examination. 


A. H. Roff, witness for the defendant: Was with Mr. Wycoff; could not find 
any loss from hail to speak of. There was a little hopper damage. Witness at 
no time found a hail loss equal to 5 per cent. in any of the fields. Some of the 
wheat was down from other causes, grasshoppers, black rot, etc. It would not 
amount to over 2 per cent. 

The foregoing reflects the testimony. 

At the beginning of the testimony defendant objected to the introduction of 
testimony for that the bill of particulars stated no cause of action. Same was 
overruled. At the close of the plaintiff’s testimony the defendant demurred on 
the ground that no proof of loss had been furnished within 60 days by plaintiff, 
properly sworn to, and no legal excuse had been offered for his failure to sup- 
ply it, and at the close of all the testimony the defendant moved for a directed 
verdict for that the evidence was insufficient, and also for that the proof of 
loss had not been furnished by plaintiff within 60 days, all of which demurrers 
and motions were overruled and exceptions allowed. Thereupon the issues were 
submitted to a jury whose verdict was for the plaintiff for $192, and after motion 
for new trial overruled, the case is appealed here. 


The defendant in its petition in error assigns ten grounds, but its argument is 
confined to three substantive heads: ( 


[1] 1. That said court erred in overruling plaintiff in error’s objection to the 
admission of evidence on the part of defendant in error. 


This involves the question of whether or not the petition states a cause of 
action. Defendant’s first contention under this head is that plaintiff did not fur- 
nish proof of loss within 60 days. Plaintiff’s petition states over and over again 
that he had complied with the provisions of the policy in notifying the defendant 
of said loss from hailstorm, first, by a general letter, and‘second, by a registered 
letter. The evidence is that the plaintiff did not reserve a copy of these state- 
ments, and we do not know just how formal and complete they were except we 
do know from the evidence that they were not sworn to. There is an allegation 
also that the defendant, in response to the first notice, made an inspection of 
said crop so damaged and did then and there refuse to allow this plaintiff any 
compensation or pay any loss under the policy; ‘that in response to the second 
letter, which was a registered letter informing defendant of the particulars of 
said loss and damage and offering to submit proof of loss, defendant again sent 
its) agents and adjusters and made another examination and inspection and re- 
fused to allow or award plaintiff any compensation for such loss, upon the 
ground and claim that the loss did not amount to 5 per cent. After this allegation 
the plaintiff avers that he did not make the 60-day proof of loss because the 

- defendant stated that it would not allow or pay any loss, if proof were furnished 
and that plaintiff, knowing that the same would not be considered, did not 
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furnish the same. It seems clear, therefore, that the facts are these: That the 
plaintiff immediately notified the defendant twice, and the defendant immediately 


* responded and made an examination of the plaintiff’s fields and alleged damage 


and notified him at the close of such examination that there was no loss what- 
soever, and that there was, therefore, no liability under the policy. This state- 
ment is, in effect and in substance, made clear by the plaintiff and his wit- 
nesses, and in addition it is made absolutely conclusive by the adjuster for the 
defendant, Mr. Rainey, in the following words, on direct examination: 

“Q. When you went back to see him, what conversation did you have with 
him? A. I told him I couldn’t find any hail loss. * * * 

“Q. You may state whether or not you told Mr. Harrington at that time 
that you found no loss sufficient to justify adjusting it under this policy. A. I did. 

“Q. You may state whether or not you gave any other reason at that 
time for not paying the loss. A. I did not.” 

And on cross-examination: 

“Q. You, at that time after you had examined it, told Mr. Harrington on be- 
half of your company that you denied any liability on the ground there was no 
loss? A. Yes, Sir.” 

The testimony of the defendant is that this adjuster went down for the sole 
purpose of adjusting this loss and made, as he says, a thorough examination of the 
crop to determine the amount of loss. The only thing under discussion between 
it and the plaintiff was the amount of this loss, the plaintiff claiming 10 per cent. 
loss, and the adjuster, though offering to pay 7 per cent. at one time, finally 
declares that there was no loss and no liability, and that he must decline, for 
his company, to pay anything on the sole ground that the plaintiff’s crop was 
not damaged. There was no mention of proof of loss or defective proofs of 
loss, or the absence of proofs of loss. There was a clean-cut denial of loss and 
a consequent denial of liability on the one fixed and definite ground, to wit, that 
the hail did not damage the plaintiff’s crop. 

Our first conclusion is that the offer to pay the 7 per cent. was a recogni- 
tion of its liability followed by a withdrawal of such recognition, and then at 
the close of the final examination of the crop a denial outright of liability based 
upon the contention that there was no damage. 

“Broadly stated, the rule is that, if the company denies liability for a loss, 
and refuses to pay it either for that or other reason, placing its refusal on a 
definite ground other than want of proofs of loss or a defect in their form 
or substance, it waives the right to insist on the failure to make requisite 
proofs as a defense to an action on the policy. * * *” 33 C. J. 32 (citing 
Royal Ins. Co. v. Martin, 192 U. S. 149, 24 S. Ct. 247, 48 L. Ed. 385; Continental 
Ins. Co. v. Parkes, 142 Ala. 650, 39 So. 204; Yates v. Thomason, 83 Ark. 126, 
102 S. W. 1112; Hartford Fire Ins. Co. v. Hammond, 41 Colo. 323, 92 P. 636; 
Taylor v. Glens Falls Ins. Co., 44 Fla. 273, 32 So. 887; Allen v. Phoenix Assur. 
Co., 12 Idaho, 653, 88 P. 245, 8 L. R. A. [N. S.] 903, 10 Ann. Cas. 328; Williams- 
burg City F. Ins. Co. v. Cary, 83 Ill. 453; Ohio Farmers’ Ins. Co. v. Vogel, 166 
Ind. 239, 76 N. E. 977, 3 L. R. A. [N. S.] 966, 117 Am. St. Rep. 382, 9 Ann. 
Cas. 91; Sinclair v. National Surety Co., 132 Iowa, 549, 107 N. W. 184, and many 
others cases). ~ 


The rule is further stated, on pages 33 and 34 of 33 C. J., as follows: 


“More specifically, where the company, within the time for presenting 
proofs of loss, denies liability or refuses to pay the loss, it thereby waives the 
necessity for proofs; and it is generally held that a denial of liability or a re- 
fusal to pay not predicated on the failure to furnish proofs is a waiver of any 
objection on that ground, irrespective of whether the denial precedes or follows 
the time within which proofs should have been furnished, although there is 
authority to the effect that if such a denial or refusal is first made after expira- 
tion of the time for furnishing proofs, it does not waive the delay in furnishing 
them. Similarily, a denial of liability or a refusal to pay on any other specified 
ground will be a waiver of objection on account of defects in the proofs fur- 
nished.” 

Proofs of loss as a condition precedent to the right to maintain an action on 
the policy may be thus waived. Shawnee Fire Ins. Co. v. Roll, 145 Ky. 113, 140 S. 
W. 49. Compliance with the statute requiring proof to be furnished within a 
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certain time may be thus waived. Dodge v. New York Life Ins. Co. (Mo. App.) 
189 S. W. 609. If the company denies liability on the ground that notice was 
not sent in time, it cannot defend on the ground that proofs of loss were not 
{urnished. Hughes v. Central Accident Ins. Co., 222 Pa. 462, 71 A. 923. 

The foregoing rule has been adopted and followed in Oklahoma. The third 
syllabus in the case of Federal Life Ins. Co. v. Lewis, 76 Okl. 142, 183 P. 975, 5 
A. L. R. 1637, is as follows: 

“The provision in the insurance policy requiring proof of total disability to 
be furnished the company within a certain definite time is waived by the com- 
pany denying liability within such time upon other grounds than failure to fur- 
nish proof of total disability.” 

In the above case the defendant denied liability to plaintiff upon the ground 
that he was not totally disabled and therefore did not come within the protect- 
ing clause of the policy, and the proof was that, when the plaintiff talked to the 
state agent with reference to his claim, that plaintiff was informed by the agent 
that he (plaintiff) did not come within the clause protected and provided for in 
the policy, and “at no time did the agent inform him in regard to the proof 
necessary, nor what proof was required, nor that the company would furnish 
blanks to make out his proof thereon, but denied liability, in that plaintiff did 
not come within that clause.” The holding of the court in the foregoing case 
is based upon Oklahoma Fire Ins. Co. v. Wagester, 38 Okl. 291, 132 P. 1071, and 
American National Ins. Co. v. Donahue, 54 Okl. 294,-153 P. 819. 

In the case of American National Ins. Co. v. Donahue, supra, plaintiff sued 
to recover upon an accident policy alleging that the assured had been accident- 
ally killed. Defendant answered by general denial, and their first contention 
was that the plaintiff failed to either plead or prove that they furnished proof 
of death as provided in the policy. 

“Plaintiffs admit that they furnished no proof of death as stipulated in the 
policy, but rely upon an alleged waiver, which they plead as follows: ‘And the 
plaintiff would show that due demand was made, that the company refused 
and still refuses to pay said loss or any part thereof, and that said demand was 
made more than 30 days prior to the institution of this suit.’” 

The court bases its ruling in the case upon Okl. Fire Ins. Co. v. Wagester, 
supra, and says further: 

“While we do not commend the loose and indefinite style of pleading a refusal 
to pay after demand that has been used in the case at bar, yet the exact point 
here raised, that plaintiffs have not pleaded a waiver, has been decided adversely 
to defendant’s contention by this court in the very recent case of Continental 
Ins. Co. v. Chance, 48 Okl. 324, 150 P. 114, where in almost the exact language was 
used in pleading a waiver that was used in the case at bar, and the court there 
said: ‘While it would have been better to have alleged directly that defendant 
had “denied liability,” instead of saying that it had “refused payment,” yet the 
refusing of payment by a solvent insurance company is the equivalent to deny- 
ing liability, and we think the rule that the facts relied upon to constitute es- 
toppel must be pleaded with definiteness and particularity is sufficiently complied 
with in pleading estoppel in a case like this, by simply alleging that payment had 
been refused, or better, that liability had been denied.’ 

“The only evidence introduced as to the waiver of proof by the refusal of the 
company to pay the loss was the very: brief statement of the plaintiff, Mrs. 
Donahue, who testified the suit was filed on March 27, 1912, which was more 
than 30 days after the death of her father, the insured, and that the company re- 
fused to pay the insurance 30 days after the demand was made. The company 
was represented at the trial by its attorneys, who did not cross-examine the 
witness, and made no inquiry whatever as to the nature of the demand or refusal 
and introduced no evidence on that point. Ought not this silence upon the part 
of the defendant be taken as conclusive that it was satisfied with the proof of- 
fered, as it saw fit not to deny it or gainsay it in any way? It does not comport 
with any idea of fairness, nor fill the requirements of a legal proceeding, which 
should have for its object the' quest of the real facts, to permit the defendant to 
remain silent when it ought to speak out, and then be heard to complain here 
for the first time that the proof was not sufficient.” 

The foregoing case presents an instance which is much weaker in point of 
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proof as to the waiver and immeasurably weaker in the matter of allegation of 
waiver than the instant case. 

In the case of Atlas Assur. Co. Limited, v. Leonard, 108 Okl. 150, at page 
152, 234 P. 771, 772, Judge Riley, delivering the opinion of the court, says: 

“A waiver of notice of loss was sufficiently pleaded by plaintiff; a pleading 
of waiver of proof of loss, though not artfully or carefully drawn, was to some 
extent mentioned wherein the petition recites ‘that he has complied with the 
terms of said policy with reference to notifying the defendant of the fire which 
destroyed said cotton, and with an alternative allegation that defendant has 
waived said requirement by having sent an adjuster to the scene of the fire and 
loss and having made an offer of settlement to plaintiff.’ Under the rule an- 
nounced in Harn et al. v. Paterson [58 Okl. 694, 160 P. 924], supra E. B. Lilly, 
adjuster of the insurance company, having testified at the request of insurance 
company as to his investigation of the loss, we will regard the petition of plain- 
tiff to have been amended to conform to the evidence adduced.” 

The rule in substance announced in Harn v. Paterson, 58 Okl. 694, 160 P. 
$24, is as follows: An amendment of a plea which ought to have been allowed, 
if leave to make it had been asked in the trial court, to conform it to the evi- 
dence adduced without objection or by the adverse party, will be regarded in 
this court as having been made (citing Carson v. Butt, 4 Okl. 133, 46 P. 596; 
First National Bank of Mill Creek v. Langston, 32 Okl. 796, 124 P. 308; Love v. 
Kirkbride Drilling & Oil Co., 37 Okl. 804, 129 P. 858). 

Judge Riley, in the Atlas Assurance Company Case, says, at page 153 (234 
A Fae S 

“The company’s conduct relative to the claim was sufficient to justify the 
delief on the part of insured that formal proof of loss would be waived. ‘The 
company did not deny, through the adjuster, liability on the ground of failure 
to establish a loss. The company caused to be made, on its own account, an 
independent investigation of the loss. Cooley’s Brief on Insurance, 3526: ‘If the 
company investigates the loss on its own account and so conducts itself with 
relation thereto as to show a satisfaction with the knowledge thus obtained, or to 
induce reasonable belief in the insured that it is so satisfied, and does not desire 
formal notice or proof, it will amount to a waiver of such formalities,’ ” 

In the Atlas Case he says further: 


“Slight evidence will raisd a waiver against the insurance company when 
the equities are in favor of insured” ( citing numerous cases). 

It was contended in the Atlas Case by the plaintiff in error that proof of 
loss was not alleged in the petition of insured, nor proved in the trial. The 
court says, at page 152 (234 P. 772): 

“From an examination of the petition we find that plaintiff avers that he has 
complied with the terms of the policy with reference to notifying the defendant 
of the fire, and with an alternative statement to the effect that defendant has 
waived said requirements, and concluding with a general allegation of perform- 
ance of the conditions precedent to maintaining the action.” 

The pleading was held sufficient. 


In the case of St. Paul Fire & Marine Ins. Co. v. Mittendorf et al., 24 Okl. 
651, 104 P. 354, 28 L. R. A. (N. S.) 651 ( which was a suit on a hail insurance 
policy), the court in the fourth syllabus holds: 


“Where, in an action on an insurance policy the petition alleged certain 
specific acts as a waiver of proof of loss, and in proof thereof uncontradicted evi- 
dence was introduced, without objection, sufficient to prove a waiver thereof upon 
other grounds, held, that the petition will be considered amended so as to conform 
to the facts proved, and a waiver so proved fairly in issue.” (Italics ours.) 

The court quotes from 16 Am. & Eng. Enc. of Law, at page 934, as follows : 

“Since the conditions of an policy, a breach of which by the assured will 
give rise to a forfeiture, are inserted for the benefit of the insurance company, 
they may be waived either pending the negotiations for the insurance, or after 
such negotiations have been completed and during the currency of the policy, 
and this either before or after the forfeiture is incurred; and, since forfeitures 
are not favored in the law, the courts are always prompt to seize hold to any 
circumstances that indicate an election to waive.” 
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The court, at page 660 (104 P. 358), continues: 

“But it is in effect contended that no question of waiver is before us, for the 
reason that the court did not charge thereon, and confined plaintiff to proof of 
joss as required by the terms of the policy as a condition precedent to his right 
of recovery. The point is not well taken. Examination of the record dis- 
closes that a waiver of said condition was pleaded by plaintiffs; that while they 
did not specifically predicate such waiver upon the fact that defendant received 
and retained the proofs furnished without objection, yet as such evidence was 
introduced by them without objection, in proof of waiver, we hold that their 
petition was, in effect, amended so as to conform to said facts proved (Capitol 
Ins. Co. v. Bank of Pleasonton, 48 Kan. 397, 29 P. 578; M. V. R. Co. v. Caldwell, 8 
Kan. 168; Mitchell v. Milhoan, 11 Kan. 461 [617]), and thereby put a waiver, 
based upon that ground, fairly in issue. Had defendant objected to the introduc- 
tion of said evidence for the reason that no waiver based upon that ground had 
been pleaded, plaintiffs would doubtless have amended so as to set it up. As it 
did not do so, but permitted the evidence to be introduced without objection, 
thereby treating waiver upon that ground as a proper issue, it is now too late 
to complain.” 

Even if the evidence of plaintiff did not clearly disclose that the proof of 
loss was waived within 60 days, or if his pleadings were informal, since the parties 
proceeded with the trial and defendant introduced evidence clearly supplying the 
omission in the proof, this could not help defendant. Bower-Venus Grain Co. 
v. Smith, 84 Okl. 105, 204 P. 265; Oklahoma Hospital v. Brown, 87 Okl. 46, .208 
P. 785; Stafford v. Bond, 106 Okl. 173, 233 P. 185; Bales v. Breedlove, 96 Okl. 
ao 222 P. 542; Smith vy. Cornwell & Chowning Lumber Co., 101 Okl. 86, 223 P. 

[3] Perhaps logically the contention by the defendant that the court erred 
in withdrawing the question of waiver from the jury should be discussed under 
another heading, but since the case of St. Paul Fire & Marine Ins. Co. v. Mit- 
tendorf, supra, decides that question, it might as well be referred to here. ‘The 
court says, at pages 661, 662 (104 P. 358), in the opinion: 

“It follows that, as there was no conflict in the evidence, the question of 
waiver was one of law for the court. Helvetia Swiss Fire Ins. Co. v. Edward 
P. Allis Co., 11 Colo. App. 264, 53 P. 242; Dwelling House Ins. Co. v. Dowdall, 
159 Ill. 179: 42 N. E. 606; Spring Garden, etc., Ins. Co. v. Evans, 9 Md. 1, 66 
Am. Dec. 30 [308]; Pretzfelder v. Merchants’ etc., Ins. Co., 123 N. C. 164, 31 S. 
It. 470, 44 L. R.A. 424.” 

[2] 2. It is next contended by the defendant that there is neither allegation 
nor proof that the waiver occurred within the 60 days. The petition of the 
plaintiff says that he did not make the 60-day proof of loss because the defendant 
stated that it would not allow or pay any loss, if proof by affidavit and witnesses 
were furnished, and knowing that such proof would not be considered by the 
defendant. If we interpret these words to mean that he was prevented from 
complying with the 60-day proof after the expiration of the 60-day period, it 
would lead to an absurdity. That he was prevented during the 60 days from 
complying with the 60-day proof is the apparent and obvious meaning of the 
language and is too clear for argument. The statement that the evidence does 
not show the waiver within the 60 days is at variance with all the proof on the 
case. The proof is that the hail was on the 16th of June. The first examination 
by adjuster was on the 20th of June; part of the wheat was being harvested, and 
before the harvest was complete the other adjuster made his examination, and af- 
ter the adjuster’s examination he had the conversation with the plaintiff, where- 
in he told the plaintiff that there was no loss and therefore no liability, and con- 
sequently he would not pay. 

3. The next assignment argued by the defendant is that the court erred in 
overruling the demurrer of the defendant at the close of all the testimony. 
We have examined the evidence with care, and, while there are many points of 
contradiction, we are convinced and so hold that there is abundant testimony 
which warrants a recovery, and the defendant’s contention is not well taken. 

Under the third assignment the defendant complains of instruction No. 3 
given by the court to the jury, the objection being that it withdrew from the jury 
everything except the question as to whether or not there was a loss within the 
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terms of the policy and, if there was such a loss, the amount of damage. It is 
not necessary to argue at length this position. Defendant's adjuster, clothed 
with the apparent power to deal with and settle this controversy, testified over 
and over again that there was no loss, no damage, no liability, and on that ac- 
count he would not only pay the plaintiff. This denial was unequivocal, and no 
reasonable man could draw any inference therefrom except that the company 
would not pay because there was no loss. There was nothing for a jury to pass 
upon. That was plaintiff’s allegation in his petition. That was the defendant’s 
counsel’s statement in his opening address, that was the evidence of the defend- 
ant’s adjuster. The question of waiver therefore was one for the court and which 
he promptly and properly decided, and the only question remaining was whether 
the damage amounted to 5 per cent. of the value of the crop, and if so, how much 
was the damage? That matter was left to the finding of the jury, under proper 
instruction. For all of which reasons, it is adjudged that the finding and judg- 
ment of the court below should be and the same is hereby affirmed. 
Teehee, V. P. C.,, and Reid, Leach, and Foster, CC., concur. 


TRAKAS v. GLOBE & RUNG ile) INS. CO. OF NEW YORK. 
(No. é 
Supreme Court of South Carolina. Aug. 29, 1927. 
139 Southeastern Reporter 176 
1. INSURANCE—INSURER’S WAIVER OF “IRON SAFE CLAUSE” AND 

PROVISION PROHIBITING KEEPING AND USE OF GASOLINE ON 

PREMISES HELD FOR JURY. 

In action on fire insurance policy, evidence held for jury on question whether 
defendant had waived “iron safe clause” of policy and provision prohibiting the 
keeping and use of gasoline on the premises. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE—FORFEITURES OF INSURANCE CONTRACTS ARE NOT 

FAVORED. 

It is well settled that forfeitures of insurance contracts are not favored by the 
_ courts, 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—CONTRACT INSURING STOCK OF MERCHANDISE 
AND FIXTURES AND FURNITURE HELD NOT INDIVISIBLE, 
HENCE INSURED COULD RECOVER INSURANCE ON MERCHAN- 
DISE, NOTWITHSTANDING VIOLATION OF PROVISIONS AFFECT- 
ING ADDITIONAL INSURANCE ON FIXTURES. 

Policy insuring stock of merchandise for $1,000 and fixtures and furniture in 
storeroom for $1,500 held not an entire and indivisible contract, and hence in- 
surer’s violation of provision limiting additional insurance on fixtures did not 
preclude recovery on policy so far as it covered stock of merchandise. 

(For other cases, see Insurance, Dec. Dig. § 336[7].) 

4, INSURANCE—CONTRACT INSURING DIFFERENT ITEMS SEPA- 
RATELY VALUED OR INSURED IS DIVISIBLE, NOTWITHSTAND- 
ING PREMIUM BE ENTIRE. . ; 

Where property insured consists of different, items which are separately valued 
or insured for separate amounts, the contract is divisible and a breach of war- 
ranty or condition as to the one item will not effect the insurance on the remainder 
of the property, even though the premium be entire. 

(For other cases, see Insurance, Dec. Dig. § 336[7].) 


Appeal from Common Pleas Circuit Court of Cherokee County; S. T. Lan- 
ham, Special Judge. 

Action by S. P. Trakas against the Globe & Rutgers Fire Insurance Company 
of NewYork. Judgment for plaintiff, and defendant appeals. Affirmed. 

Butler & Hall, of Gaffney, for appellant. 

Brown & Boyd, of Spartanburg, and G. W. Speer, of Gaffney, for respondent. 

Biease, J. From a verdict and judgment for the plaintiff for $1,000, in an 
action on a policy of fire insurance, obtained in the court of common pleas of 
Cherokee county, with Hon. S. T. Lanham, special judge presiding, the defendant 
has appealed. 
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The policy provided $1,000 of insurance on a stock of merchandise, and $1,500 
on fixtures and furniture, contained in the same storeroom, all of which, along 
with the building, were totally destroyed by fire. 

The defendant asked for a directed verdict in its favor on the whole case. 

The trial judge granted this motion as to the claim of $1,500 insurance on the 
furniture and fixtures, but submitted the claim of $1,000 for the insurance on 
the stock of goods to the jury. 
_ A number of the defenses interposed, and some of the grounds of the mo- 
tion for a directed verdict are not involved in the appeal, and it would needlessly 
incumber the opinion to state them. We refer only to those before this court 
for consideration: 

_ The answer pleaded violation of the terms of the policy on the part of the 
plaintiff as to the “iron safe clause,” and the one which prohibited the keeping 
and use of gasoline on the premises. 

_ We gather from the record that the breaches of the written contract, men- 
tioned above, were conceded by the plaintiff, but he countered with the assertion 
that, as to these, there had been a waiver on the part of the defendant. 

[1] The essential facts brought out in the testimony, necessary to be stated 
here, and those upon which plaintiff depends to show waiver, were as follows: 
Plaintiff, a Greek, had, in Gaffney, a mercantile business similar to those so gen- 
erally conducted by citizens of the Isles where “burning Sappho loved and sang,” 
who have sought, and so often found, fortunes in “the land of opportunity in the 
West.” It was an establishment of this kind, with its fruits, nuts, candies, a “hot 
dog” stand, and a peanut parcher, with other fixtures, furniture, and merchandise, 
that was burned, although “Pete,” the Greek, emphatically disclaimed any negli- 
gence on his part as to the cause of the fire—and there was absolutely no evi- 
dence showing that “burning Sappho” had anything to do with the burning. The 
agent of the insurance company, the defendant here, had his office just two doors 
from Pete’s place. He solicited the insurance and wrote the policy almost a year 
before the fire occurred. He looked well through all the merchandise and at the 
fixtures before the policy was written. He knew Pete did not have an iron 
safe, and was kind enough to offer to keep the insurance policy for the insured 
in his office, but this offer Pete declined, as he preferred for the paper to be 
kept in his lock box at the bank. The agent saw the books, invoices, and inven- 
tories in the wood<n desk on a counter in the front part of the store. The agent 
and Pete were, evidently, good friends, for the former was in the “candy kitchen” 
almost every day from the date the policy was delivered until the fire destroyed 
the insured property. The peanut parcher was operated with gasoline, and a little 
of that liquid, from 1 to 2 gallons, was kept on hand for that purpose. There was 
never any complaint from the agent, or any one else, that plaintiff was violating 
the terms of his policy until after the fire occurred and the plaintiff wanted his 
insurance money. Pete’s testimony must have been true, for the record before 
us fails to show any denial by any person, and the agent did not testify. 

Since a peanut parcher, like an iron safe, is easily seen, it must be apparent 
that the agent knew that the safe was not in the place of business and that the 
parcher was there. It is a matter of common knowledge to those who know any- 
thing about a Greek “candy kitchen” that a peanut parcher is always put at the 
front of the store, and where the municipal authorities will permit, it is put on 
the street, so that passers-by will inhale the delicious aroma and be tempted to 
purchase. The agent of the Insurance Company undoubtedly must have known 
that this parcher was operated with gasoline, for that fluid has an odor peculiar 
to itself. 

[2] It is well established in this state that forfeitures of insurance con- 
tracts are not favored by the courts and the law as to waivers of such forfeitures 
thas been announced many times. We do not think it necessary to undertake a 
review of all these cases, or feel that it is worth while to even cite them. Un- 
der the testimony given, the trial judge was right in leaving the issue made to 
the jury for settlement. ; 


The policy of the defendant permitted additional insurance on the fixtures of 
not exceeding $500, and not exceeding $1,000 on the merchandise. After delivery 
of that policy, plaintiff procured other insurance with another insurance company 
to the amount of $1,500 on his fixtures and $1,000 on the stock of merchandise. 
‘There was, therefore, according to the terms of the defendant’s policy, excessive 
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insurance to the amount of $1,000 on the fixtures. The total insurance on the 
merchandise was within the limitation of defendant’s policy. There was no evi- 
dence showing any waiver by the defendant as to the forfeiture of the policy on 
that account. Accordingly, the trial judge directed a verdict in favor of the de- 
fendant as to the insurance carried on the fixtures, and there was no appeal by 
the plaintiff therefrom. 

[3] The defendant, in its answer, and by its motion for a directed verdict, 
took the position that the policy must be treated as an “entire contract,” and that 
it was not susceptible of being divisible; and, that the procuring of the exces- 
sive insurance on the fixtures, without the consent of defendant and without evi- 
dence of waiver of the provisions of the contract, worked a forfeiture of the 
whole policy, and the plaintiff was not entitled to recover even for the insurance 
on the merchandise. The presiding judge disagreed with the defendant’s view, 
and his ruling thereupon is questioned in this appeal. 

According to Ruling Case Law, “there may be said to be three distinct rules 
on this question (the divisibility of an insurance contract), each having the sup- 
port of respectable authority.” As stated in this well-recognized authority, the 
first rule is that: 

“Where the amount of insurance is apportioned to distinct items, but the 
premium paid is gross, the contract is entire.” 

The second rule is that: 

“Where the property insured consists of different items which are separately 
valued or insured for separate amounts, the contract is divisible, and a breach of 
warranty or condition as to one item will not affect the insurance on the re- 
mainder of the property, even though the premium be entire.” 

: on third rule which is middle ground between the two doctrines above stated, 
is that: 

“The questions of the severability of the contract in such cases depends upon. 
the nature of the risk; i. e., that where the property is so situated that the risk 
on one item cannot be affected without affecting the risk of the other items, the 
policy must be regarded as entire; but where the property is so situated that the 
risk on each item is separate and distinct from the risk on the other items, so 
that what affects the risk on one item does not affect the risk on the others, the 
policy must be regarded as severable.” .14 R. C. L. par. 114, pp. 939-941. 

[4] In our opinion, the second rule stated above is the proper and reasonable 
one, and it has some support in two cases, at least, which have been before this 
court, although the exact point seems not to have been decided. 

In Stokes v. Liverpool & London & Globe Ins. Co., 130 S. C. 521, 126 S. E. 
649, it was held that a single fire insurance policy could be issued to the owner 
of building and the owner of machinery therein, so as to entitle the two to join 
in action thereon. Mr. Justice Cothran, in a concurring and dissenting opinion in 
that cause, said this: 

“I do not think that situation presents any obstacle to either collecting the 
amount of insurance carried upon their respective properties. 26 C. J. 19, note 
13a, citing Peck v. [New London County Mut.] Ins. Co., 22 Conn. 575. It is 
as if each had taken out a separate policy covering his or her separate property, 
for it appears that the insurance agent had knowledge of the situation and united 
both in the same policy as a matter of convenience.” 


In the case of Spradley v. Georgia Home Ins. Co., 112 S. C. 151, 98 S. E. 
285, the policy insured a frame building for $700 and a piano for $300. The cir- 
cuit judge, the late Hon. Ernest Moore, held that the policy was susceptible 
of division on its face, and the inference was that the insurance was as to sep- 
arate items. This court approved the holdings of Judge Moore. 


In the case at bar, plaintiff, in all likelihood, could have received from the 
defendant two policies of insurance, one on his merchandise, and another on 
its fixtures and furniture. The company, as a matter of convenience, saw fit 
to issue him only one policy. Therein, they saw fit to limit the additional in- 
surance, which the insured could obtain, to $1,000 on his merchandise, and $500 
on the fixtures and furniture. The insured did not violate the clause as to 
additional insurance in so far as the merchandise was concerned, even if 
he did violate it as to fixtures. If there had been two policies, one covering the 
fixtures alone, and the other covering the merchandise alone, while the insured 
could not recover for the insurance on the fixtures, there could be no question 
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about his right to recover as to the insurance on the merchandise. Therefore, it 
appears to us that it would be an injustice to hold that, since the company insured 
both classes of property in the same policy, but stated the items separately, the 
insured cannot recover for the loss of his merchandise, when he only secured 
ra insurance thereon which the defendant’s own policy permitted him 
to do. 

[5] Error is also imputed to the trial judge because in his charge to the jury 
he used the following language: 

“The plaintiff admits, in the testimony here, and in argument, the violation 
of the several provisions of the policy, but, said he, by his testimony here, and 
through the argument of his counsel, after the defendant became cognizant of 
those violations of parts of the policy, the defendant waived its right to demand 
a forfeiture of the policy.” 

Careful reading of the whole charge of the trial judge will show that when 
he used the language complained of, he was endeavoring to explain to the jury 
the issues in the cause on trial. It was conceded by both parties to the ac- 
tion that the plaintiff had violated the written conditions of the contract, in that 
he had not kept an iron safe, and that he had kept and used a small amount of 
gasoline on the premises, and that he had procured more insurance on his fixtures 
and furniture than he was allowed to do, all of which the defendant had alleged. 
The plaintiff claimed, however, that two of these breaches of the policy had been 
waived by the defendant. The defendant, of course, denied any waiver on its 
part. The circuit judge merely instructed the jury as to the issues before them 
for settlement. The entire charge, when taken into consideration, shows that the 
language complained of was not harmful to the defendant. It was not a charge on 
the facts, as alleged by the appellant, for, repeatedly, the jury was instructed 
that the question of waiver was one for them. 

It is the judgment of this court that all the exceptions be overruled, and the 
judgment of the lower court be and the same is hereby affirmed. 

Watts, C. J., and Cothran, Stabler, and Carter, J. J., concur. 

CorHraAN, J. But for the cases of Spradley v. Georgia Home Ins. Co., 112 
S. C. 151, 98 S. E. 285, and Royal Ins. Co. v. Martin, 192 U. S. 149, 24 S. Ct. 
247, 48 L. Ed. 385, I would take a different view upon the question of the entirety 
of the contract. I am constrained by these decisions to concur. 


BANKERS’ & SHIPPERS’ INS. CO. OF NEW YORK v. SHARBER 
GROCERY CO. (No. 11797.) 
Court of Civil Appeals of Texas. Fort Worth. May 28, 1927. 
Rehearing Denied July 9, 1927. 
297 Southwestern Reporter 474. 

1. INSURANCE—AFTER GOOD-FAITH FAILURE OF ARBITERS TO 
AGREE AS TO THIRD MAN, PARTIES HELD NOT REQUIRED TO 
APPOINT OTHER ARBITERS. : ; <r 
Where fire insurance policy made no provision as to procedure in case of dis- 

agreement between arbiters chosen by insured and insurer as to the selection of 

a third man, and where arbiters appointed failed to agree as to a third man after 

effort made in good faith so to agree, parties held not required to appoint other 

arbiters or do anything further towards arbitration. 
(For other cases, see Insurance, Dec. Dig. § 575.) 


Appeal from District Court, Denton County; W. S. Moore, Judge. 

Action by J. E. Sharber and another, doing business under the name of the 
Sharber Grocery Company, against the Bankers’ & Shippers’ Insurance Company 
of New York. From a judgment for plaintiff's, defendant appeals. Judgment 
reversed, and cause remanded. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

Hopkins & Koons, of Denton, for appellees. 

Buck, J. J. E. Sharber and §S. A. Bailey, doing business under the name of 
Sharber Grocery Company, filed suit in the district court of Denton county on 
an insurance policy, insuring the plaintiffs against loss by fire, in the sum of $800, 
on a soda fountain. The policy had a provision as follows: 

“In event of disagreement as to the amount of loss the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the in- 
sured and this company each selecting one, and the two’so chosen shall first se- 
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lect a competent and disinterested umpire; the appraisers together shall then es- 
timate and appraise the loss, stating separately sound value and damage, and 
failing to agree, shall submit their differences to the umpire; and the award in 
writing of any two shall determine the amount of such loss; the parties thereto 
shall pay the appraiser, respectively selected by them, and shall bear equally the 
expenses of the appraisal and umpire.” 

Defendant pleaded this provision in abatement, as follows: 


“Now comes the defendant in the above entitled and numbered cause and 
makes and files this, its plea in abatement, and for such plea says that the policy 
sued on by plaintiffs provides, in substance, that in the event of disagree t be- 
tween the parties as to the amount of loss, the same should be fixed by appraisers, 
one to be selected by the assured and one to be selected by the company, and the 
two so chosen to select an umpire, the appraisers together to estimate and appraise 
the loss, stating separately sound value and damage, and, failing to agree, shall 
submit their differences to the umpire, and the award in writing of any two shall 
determine the amount of such loss, provided that no amount shall be due under 
the policy until 60 days after the ascertainment, estimate of satisfactory proof of 
loss therein required have been received by the company, including an award of 
appraisers, when appraisal has been required; and further providing that no suit 
or action on the policy should be sustained in any court of law or equity, until 
after full compliance by the assured with such requirements. 


“Defendant would show that following the fire complained of by the plaintiff, 
a disagreement arose as between plaintiff and defendant relative to the amount of 
said loss, and pursuant to such disagreement appraisers were appointed, pursuant 
to the terms of said policy, but said appraisers have never returned an award in 
writing, as required by the terms of said policy, on which account, and because 


no proof of loss has been made, nothing is due or owing under the policy nor can 
plaintiff maintain this suit thereon. 


“Therefore defendant prays that its plea in abatement be sustained, and for 
general relief.” 


The evidence showed that the insurance company appointed A. L. Hartshorn, 
a citizen of Fort Worth, and the plaintiffs appointed George M. Hopkins, the at- 
torney for plaintiffs.- They could not agree on the amount of loss sustained by 
‘ plaintiffs, nor could they agree on the third man to act as umpire. Mr. Hart- 
shorn suggested a number of names for umpire, some of whom were engaged in 
the secondhand furniture business in Fort Worth, and one of whom lived in Dallas 
county, where the company had its agency, and Mr. Hopkins suggested the names 
of several men who lived in Denton county, and one, the former owner of the 
soda fountain destroyed by fire, who was living in Dallas county at the time of 
the dispute. The final result was that they failed to agree on the third man. The 
company finally offered to appoint another arbiter if the plaintiffs would do like- 
wise, but the plaintiffs objected to the arbiter proposed by the insurance com- 
pany and made no further effort to appoint an arbiter. 


The fire occurred February 10, 1926; on the same day the plaintiff made out 


and filed with the defendant proof of loss. Suit was filed May 27, 1926, over 
three months after the fire. 


The court submitted to a jury certain special issues, in answer to which the 
jury found: 

“(1) That the defendant issued its policy of insurance on or about September 
8, 1925, whereby it insured the plaintiffs against loss or damage ‘by fire in the 
sum of $800 on the soda fountain and fixtures. (2) That the soda fountain and 
fixtures so covered by said policy were destroyed by fire on February 10, 1926. 
(3) That the market value thereof was $800. (4) That proof of loss was made in 
due time. (5) That A. L. Hartshorn was not a disinterested appraiser. (6) That 
after the fire loss occurred, a disagreement arose between plaintiffs and defendant 
as to the amount of such loss. (7) That the defendant made a demand on plain- 
tiffs to appraise the amount of the loss, such demand being made after the dis- 
agreement, and on February 25, 1926. (8) That plaintiffs named an appraiser 
also, who was George M. Hopkins. (9) That defendant notified plaintiffs of its 
willingness to appoint another person, and called on them to do likewise, but that 
plaintiffs did not accept said proposition.” — 

Upon this verdict, the court rendered judgment for plaintiffs for $800, with 
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6 per cent. interest thereon from April 27, 1926, and overruled defendant’s plea 
in abatement. From this judgment the defendant has appealed. 
Opinion. 

During argument in_ the trial court, the counsel for plaintiffs used arguments 
to which the defendant objected, although the trial court, in approving the bills 
of exception reserving the exceptions, stated that no request was made by coun- 
sel for defendant for the court to instruct the jury to disregard the argument of 
which complaint was made. The arguments were as follows: 

“(1) That the arbitration provision in the insurance policy is a curse that 
ought to be kept out of them by the law, because the companies are adroit and 
know what they are doing and are qualified to do it, and if they can cut you 
down on your loss by putting in an outside appraiser they will do it. 

“(2) Mr. French [referring to defendant’s adjuster] says he [referring to 
A. L. Hartshorn] has appraised for him [French] possibly three or four times 
in the last seven years.” 

And then counsel stated that French testified that he probably had personal 
knowledge of not more than 5 per cent. of the losses in Fort Worth and Dallas. 
Continuing, counsel for plaintiffs said: 

“French does not know anything about 95 per cent. of the cases, yet he has 
used Hartshorn in seven years three or four times. If Hartshorn participated in 
the other losses to the same extent, for other adjustments of other losses, as he 
does for French, he would have served in twenty losses—5 per cent. is one-twen- 
tieth of 100 per cent.—twenty times in the last six or seven years, which would 
have been about eighty times that he served. Don’t you think that would have 
made him a professional appraiser? Would he be disinterested? 

“If you go into arbitration, you had better go into it with an arbitrator ap- 
pointed by you who knows how to take care of you; if you don’t, then an ex- 
pert fellow like Hartshorn will come along and pick some man who will be 
favorable to him, some man he can control, some man over whose eyes he can 
pull the wool, and put it over you, and you will not get one-fourth of what you 
are entitled to in that appraisement.” 

[1] The policy does not provide what shall be done in case of a disagreement 
between the two arbiters chosen, as to the selection of a third man or an umpire. 
Nor does the Texas law require that such provision be incorporated in the fire 
insurance policy, or stipulate as to what shall be done in case the arbiters dis- 
agree as to the selection of a third man. In the absence of such provision, and 
in the absence of any statutory authority requiring further efforts to be made 
towards the arbitration, we are inclined to believe and so hold that if the two 
arbiters appointed by the plaintiff and the insurance company fail to agree as 
to the third man, after efforts made in good faith to so agree, that the parties 
are not required to’ appoint other arbiters, or do anything further towards an ar- 
bitration. Therefore we do not believe that the question of arbitration entered into 
this case as tried. 

(2, 3] We are further of the opinion that at least some of the arguments used 
by counsel, and heretofore quoted, were reasonably calculated to influence the minds 
of the jury and create a prejudice against the defendant. It is customary for 
those who appoint an arbiter to appoint some one who they believe will look after 
their interest. While the practice should be, and in this case the provision in the 
policy required the parties seeking an adjustment by arbitration, to appoint com- 
petent and disinterested arbiters, yet we do not think there is any evidence to 
show that Hartshorn was not an honest and competent man and tried to do his 
duty as an arbiter. Even though he had had some experience in arbitration in 
matters of this kind, yet such experience did not disqualify him to act in this 
case. Certainly it could not reasonably be charged that he was more inclined 
towards the contentions made by defendant than the arbiter chosen by the plain- 
tiffs was inclined towards the plaintiff’s contentions. Moreover, while ordinarily 
one objecting to the argument of counsel or to the admission of testimony ought 
to request the court to instruct the jury not to consider the same, yet our courts 
have often reversed judgments for improper argument where no such request 
was made. Western Union Tel. Co. v. Perry, 95 Tex. 645, 69 S. W. 131. This 
holding is doubtless based in part on the presumption that the trial court, hav- 
ing overruled the objection to the argument, would also overrule the motion to 
instruct the jury not to consider the argument. 
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[4] Moreover, there are other questions raised, which, we believe, show error. 
While George M. Hopkins was testifying for plaintiff, he was asked: 

“What do you know about the professional services of Mr. A. L. Hartshorn 
as an appraiser?” 

The defendant objected on several grounds, ome of which was the testimony 
sought to be elicted was hearsay. The witness, over objection, was permitted to 
answer : 

“And I have seen in our reports of appealed cases (I don’t remember the 
case) an instance or two in which Mr. Hartshorn was selected as an appraiser 
by insurance companies.” 

Whereupon counsel for defendant moved the court to strike the answer. The 
court modified the bill of exception reserving the assigned error, by the state- 
ment that he stated at the time of the objection and the statement of the wit- 
ness that he got some of his information from other people: 

I am sustaining the objection to all of it that he testifies to, that he got the 
information from other people.” 

Then certain questions to and answers of the witness Hopkins are recited in 
the bill concerning a land transaction. 

_. We are unable to determine whether the ruling of the court that he sus- 
tained the objection to all the testimony which the witness got from other peo- 
ple was meant and understood by the jury and did sustain the objection to that 
part of the testimony reserved in this bill or not, yet certainly such testimony was 
hearsay. Since. however, we have concluded for reasons heretofore stated, that 
the judgment below must be reversed and the cause remanded, it will not be ne- 
cessary to discuss this question further. 

[5] We are further of the opinion that at least L. B. Lloyd did not qualify 
as an expert witness to testify as to the reasonable market value of the soda foun- 
tain involved in this suit. He did own the fountain formerly and sold it to 
plaintiff Sharber, but he had lived in Dallas since 1924, and it is not shown that 
he knew anything about the appearance and condition of the fountain at the time 
po fire. This is a necessary element entering into the market value of the 
article. 


For the reasons stated, the judgment is reversed and the cause remanded. 


UNITED STATES FIRE INS. CO. OF NEW YORK vy. FARRIS. (No. 548.) 
Court of Civil Appeals of Texas. Waco. June 30, 1927. 
297 Southwestern, 575 

1. INSURANCE—HUSBAND OCCUPYING PROPERTY AS HOMESTEAD 
IN WHICH WIFE HAD LIFE INTEREST HELD NOT “SOLE AND 
UNCONDITIONAL OWNER,” WITHIN FIRE ROLICY (REV. ST. 1925, 
ARTS, 4614, 4616, 4623). a’ . ‘ 6 cate j 

band occupying property with his wife as a homestead whic is wife 
sable eee for herself oe her sister for life, without the power of sale, held 
not to be “sole and unconditional owner” within the terms of a fire insurance 

policy, especially in view of Rev. St. 1925, arts. 4614, 4616, 4623. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

2. INSURANCE—HUSBAND OCCUPYING PROPERTY AS HOMESTEAD, 
IN WHICH WIFE HAD LIFE INTEREST, HELD NOT INVESTED 
WITH “FEE-SIMPLE TITLE” WITHIN FIRE POLICY (REV. ST. 1925. 
ARTS. 4614, 4616, 4623). : $a an ; 

Husband occupying property as a homestead, which his wife held in trust for 
herself and her sister, with remainder to the survivor, or to children, held not in- 
vested with “fee-simple title’ within the requirements of fire insurance policy, in 
view of Rev. St. 1925, arts. 4614, 4616, 4623. ‘ 

(For other cases, see Insurance, Dec Dig. § 282[5].) 


3. INSURANCE—PERSON HOLDING PROPERTY IN TRUST FOR HER- 
SELF AND SISTER, WITHOUT POWER OF SALE HELD NEITHER 
“SOLE NOR UNCONDITIONAL OWNER” WITHIN FIRE POLICY. 
Person holding property in trust for herself and her sister, without the power 

of sale, the remainder to the survivor for life, and, if either should die leaving 

children, then to the children, held neither “sole nor unconditional owner” within 
the requirements of a fire insurance policy. — 
(For other cases, see Insurance, Dec. Dig. § 282[3].) 
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4. INSURANCE—STATUTE PROVIDING THAT MISREPRESENTA- 
TIONS IN INSURANCE CONTRACTS WILL NOT BE DEFENSE, UN- 
LESS MATERIAL, HELD INAPPLICABLE TO OWNERSHIP PROVIS- 
ION IN FIRE POLICY (REV. ST. 1925, ART. 5043). 

Rev. St. 1925, art. 5043, providing that false statements in contracts of in- 
surance will not constitute defense, unless material, held inapplicable to a provis- 
ion in a fire insurance policy providing that the insured must be sole and uncon- 
ditional owner of the property insured. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 


5. INSURANCE—NONCOMPLIANCE WITH OWNERSHIP REQUIRE- 
MENTS OF FIRE POLICY HELD TO PRECLUDE RECOVERY. 
Where insured was not sole and unconditional owner of property covered in 

fire insurance policy, and not owner in fee simple of land on which insured build- 

ing was situated, as required by policy provision, held that the policy was void, 
and there could be no recovery for loss. 
(For other cases, see Insurance, Dec. Dig. §282[1].) 


7. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SUPPORT FIND- 
ING: THAT AGENT ISSUING FIRE POLICY KNEW INSURED DID 
eae PROPERTY AND WAIVED OWNERSHIP REQUIRE- 
Evidence that agent issuing fire insurance policy without written application 

made no inquiry concerning title, and knew that the insured occupied the premises 

as a home, held insufficient to support a finding that the agent knew that the in- 
sured was not the sole and unconditional owner, and hence waived ownership re- 
quirements of the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from District Court, Hill County, Horton B. Porter, Judge. 

Suit by C. F. Farris against the United States Fire Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded. 

E. G. Senter, of Dallas, for appellant. 

Collins & Dupree, of Hillsboro, for appellee. 

GALLAGHER, C. J. Appellee, C. F. Farris, instituted this suit against appel- 
lant, United States Fire Insurance Company of New York, in the district court 
of Hill county to recover on a fire insurance policy issued to him by appellant 
covering a dwelling house, a barn, and certain household furniture. He alleged 
that the dwelling house, insured for $700 and the barn, insured for $300, were to- 
tally destroyed, and that the household furniture insured for $450 was partially 
destroyed. Appellant pleated that the policy sued on provided that: 

“This entire policy, unless otherwise provided by an agreement indorsed herein 
or added hereto, shall be void if the interest of the insured in the property be other 
than unconditional and sole ownership; or if the subject of insurance be a build- 
ing on ground not owned by the insured in fee simple.” 

Appellant further pleaded that appellee was not the sole and unconditional 
owner of: the property insured, and that said buildings were not situated on ground 
owned by the insured in fee simple; that same constituted a breach of such pro- 
vision in the policy; and that by reason thereof said policy never became a valid 
or binding obligation. Appellant tendered to appellee the entire premium received 
by it for the issuance of such policy. Appellee pleaded in reply to said defense 
that all the property covered by said policy was in his possession, and that he had 
an insurable interest therein; that the dwelling house was used and occupied by 
him and his wife as a home, and that the household furniture was used by them - 
therein, and that the premises upon which said buildings were situated consti- 
tuted his homestead. He also pleaded that appellant’s agent, at and before the 
time he issued the policy sued on, knew the status of the title to the property 
covered thereby, and knew that said premises and the improvements thereon were 
used and occupied by him and his wife as a homestead. 

The case was tried before the court on an agreed statement of facts. Said 
agreed statement of facts shows that the policy sued on wag issued to appellee in 
his own name; that the same was issued without any written application; and 
that no representations with reference to title or possession were made in connec- 
tion with the issuance thereof. Said statement further shows that all the property 
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covered by said policy was situated on a tract of farming land consisting of 250 
acres; that said land, as well as a part of the household furniture, were formerly 
the property of J. A. Lowe, deceased; that said Lowe devised all his property, 
real and personal, to his niece, Miss Mamie Davis, subject to the limitations and 
charges imposed by his will; that, according to the provisions of said will, said de- 
visee was to have charge of his estate and control the same, but was to pay to her 
sister, Miss Mattie Davis, one-half of the net annual revenues arising therefrom 
so long as her said sister should live; that said will further provided that, in 
event of the death of said Miss Mamie Davis, the estate should pass to her said 
sister, but that if either should die, leaving a child or children surviving, such 
child or children should succeed to the estate; that said will further declared that 
it was the purpose of the testator that his net estate should constitute a trust fund 
for the use and benefit of said two sisters, but that no land should be sold so long 
as either of them should live. Said agreed statement further shows that Miss 
Mattie Davis was living at the time of trial; that she was married, and resided in 
a distant state, and had never lived on said property since the death of the testator; 
and that she had never exercised any management or control over the same; that 
shortly after the death of said testator Miss Mamie Davis married appellee, C. 
F. Farris; that she and her husband moved onto said property, and have used 
and occupied the same as a home ever since; that a part of the household furni- 
ture destroyed was acquired and held under said will; and that a part thereof was 
acquired by appellee since his marriage. Said statement further shows that the 
dwelling house and barn were each a total loss, and that household furniture of 
the value of $372.25 was destroyed. Said statement further shows that said policy 
was issued without a written application, and without inquiry or representation 
about the title of the property covered thereby, but that the agent knew appellee 
and his wife personally, and knew they occupied the premises as a home. The 
policy sued on was introduced in evidence and contained the provision pleaded and 
relied on by appellant. The court rendered judgment against appellant in favor of 
appellee for the sum of $1,372.25, ~~ is here presented for review. 
inion. : 


[1, 2] Appellant contends that the agreed statement of facts shows that ap- 
pellee was not the sole and unconditional owner of the property destroyed, and 
that he did not own in fee simple the ground on which the buildings were situated, 
and that such showing precludes a recovery by him, and requires a reversal of 
the judgment . The insured is the sole owner of property covered by a policy of fire 
insurance when no other person has any interest therein, and he is the uncon- 
ditional owner thereof when the quality of his estate therein is not limited or -af- 
fected by any condition. Rochester German Ins. Co. v. Schmidt, 89 C. C. A. 
333, 162 F. 447, 450, 451; Hartford Fire Ins. Co. vy. Keating, 86 Md. 130, 38 A. 
29, 31, 63 Am. St. Rep. 499. Appellee claimed no interest in any of the property 
devised to his wife by the will of said testator, except such as accrued to him by 
virtue of his relation to her and the use and occupancy of the premises as a home- 
stead. Our statutes now give the wife the sole control and management of her 
separate property, and the management, control, and disposition of the rents and 
revenues thereof. R. S. arts. 4614, 4616 and 4623; Arnold v. Leonard, 114 Tex. 
536, 544-547, 273 S. W. 799, 804, 805. The use and. occupancy of the separate 
property of the wife as a homestead does not constitute the husband the sole and 
unconditional owner of the improvements thereon, nor invest him with the fee- 
simple title to the land upon which they are situated. Sun Insurance Office v. 
Beneke, (Tex. Civ. App.) 53 S. W. 98, 101 (writ refused) ; German-American 
Ins. Co. v. Paul, 2 Ind. T. 625, 53 S. W. 442, 444; Bacot v. Phenix Ins. Co., 96 
Miss. 223, 50 So. 729, 25 L. R. A. (N. S$.) 1226, 1228-1230, Ann. Cas. 1912B, 262, 
and authorities there cited; 14 R. C. L. p. 1055, §232; 26 C. J. p. 180, §219. We 
do not mean to say that the homestead right is not sufficiently substantial to con- 
stitute an insurable interest. See Continental Fire Ass’n v. Wingfield, 32 Tex. 
Civ. App. 194, 73 S. W. 847, 848; Bacot v. Phenix Ins. Co., supra; 26 C. J. p. 36; 
Rolater y. Rolater (Tex. Civ. App.) 198 S. W. 391, 393; Kludt vy. German Mut. 
Fire Ins. Co., 152 Wis. 637, 140 N. W. 321, 45 L. R. A. (N. S.) 1131, 1135, 1136, 
Ann. Cas. 1914C, 609. 

[3] Such an interest can be fully covered and protected under the express 
terms of the provision relied on by appellant in this case, by an agreement in- 
dorsed on or added to the policy. We merely hold that one vested alone with the 
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homestead right in land belonging to the wife as her separate estate cannot in- 
sure the improvements thereon as the sole and unconditional owner thereof and 
as having title to such land in fee simple. Appellee’s wife was by the terms of 
the will vested with the legal title and the right to control and manage said pro- 
perty, but she was expressly prohibited thereby from selling the same. She, how- 
ever, held said property, both real and personal, in trust for the equal use and 
benefit of her sister and herself. Said will provided that, if she died before her 
sister, her interest should pass to her sister, unless she left a child or children sur- 
viving her, and that in such event her share of the property should pass to such 
child or children. Her ownership of the property was therefore neither sold nor 
unconditional. Fireman’s Fund Ins. Co. v. Wilson (Tex. Com. App.) 284 S. 
W. 920, 921 par. 4; Fire Association of Philadelphia v. Calhoun, 28 Tex. Civ. App. 
409, 67 S. W. 153, 154; Rochester German Ins. Co. v. Schmidt, supra; 26 C. J. 
pp. 178-9, §§ 216-218. 

[4, 5] Appellee in this connection invokes the provisions of article 5043 of 
the Revised Statutes, and contends that, in event he is held not to have been the 
sole and unconditional owner of the property insured, such fact it no bar to a 
recovery by him, in the absence of proof that the same was material to the risk, 
or contributed to the loss or destruction of said property. Said statute has been 
held not to apply to the stipulation here under consideration. National Fire Ins. 
Co. v. Carter (Tex. Com. App.) 257 S. W. 531-532, and authorities there cited. 
The provision in the policy sued on that the same should be void, if the insured was 
not the sole and unconditional owner of the property covered thereby, and the 
owner in fee simple of the land on which the insured buildings were situated, 
was valid, and, unless waived, precluded a recovery for the loss or destruction of 
any property of which he was not sole owner. Cresent Ins. Co. vy. Camp, 64 
Tex. 521, 526-528; Springfield Fire & Marine Ins. Co. v. Whatley (Tex. Civ. App.) 
279 S. W. 287, 288; Springfield Fire & Marine Ins. Co. v. Green (Tex. Civ. App.) 
36 S. W. 143, 144; Home Insurance Co. of New Orleans v. Smith (Tex. Civ. 
App.) 32 S. W. 240; Simonds v. Fireman’s Fund Ins. Co. (Tex. Civ. App.) 35 
S. W. 3002 See, also. Insurance Co. of North America v.-O’Bannon, 109 Tex. 
281, 284, 285, 206 S. W. 814, 1 A. L. R. 1407; Insurance Co. of North America 
v. Wicker, 93 Tex. 390, 396, 55 S. W. 740; Merchants’ & Bankers’ Fire Under- 
writers v. Williams (Tex. Civ. App.) 181 S. W. 859, 861, 862. 

[6, 7] The trial court filed conclusions of fact. Such findings were not ex- 
cepted to by appellant nor challenged by any assignment of error filed in the trial 
court. Appellee contends that such findings show a waiver of the stipulation with 
reference to sole and unconditional ownership, and that appellant is bound thereby, 
and cannot assail the same for the first time in this court. That said stipulation 
can be waived, and that it is waived by the issuance and delivery of a policy in- 
suring property when the agent isuing and delivering the same knows at the 
time that the insured is not such an owner, is well established. St. Paul Fire & 
Marine Ins. Co. v. Kitchen (Tex. Com. App.) 271 S. W. 893, 894, and author- 
ities there cited. Appellant, however, in its motion for a new trial, expressly at- 
tacked the judgment of the court on the ground that it was without support in 
the evidence, and contended that the agreed statement of facts showed that the 
insured was not the sole and unconditional owner of the property covered by 
said policy. The court overruled said motion. In stich cases it is the duty of this 
court to consider and pass upon the sufficiency of the evidence to sustain the judg- 
ment notwithstanding the findings of fact filed by the trial court are not chal- 
lenged by separate and specific assignments of error and are in themselves sufh- 
cient to support such judgment. Fleming v. Pellum (Tex. Sup.) 287 S. W. 492; 
Pellum v. Fleming (Tex. Civ. App.) 283 S. W. 531, 534; Temple Hill Develop- 
ment Co. v. Lindholm (Tex. Com. App.) 231 S. W. 321. The facts shown by the 
agreed statement upon which this case was tried are insufficient to support a find- 
ing that the agent who solicited the insurance, and issued and delivered the policy 
to appellee, had such information with reference to the ownership of said property 
as would constitute such action on his part a waiver of said provision. 

The judgment of the trial court is reversed and the cause remanded. 
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GREAT AMERICAN INS. CO. v. MARBURY. (No. 558.) 
Court of Civil Appeals of Texas. Waco. July 5, 1927. 
297 Southwestern Reporter 584. 

1. INSURANCE—APPRAISAL OF FIRE LOSS, NOT CONSIDERING PRO- 
“neste Tot DESTROYED, HELD INCOMPLETE AND NOT 
An appraisal of fire loss, purporting to have been made under the terms of 

the policy, which did not consider property which was totally destroyed, held 

incomplete and not binding. 
(For other cases, see Insurance, Dec. Dig. § 574[1].) 


2. INSURANCE—WHERE NEITHER PARTY ASKED THAT VALIDITY 
OF APPRAISER’S AWARD BE SUBMITTED TO JURY, COURT HELD 
TO HAVE POWER TO DECIDE AWARD WAS INVALID. 

In an action on an insurance policy, where the company set up an ap- 
praiser’s award which the insured claimed was invalid, where neither party asked 
that the validity of the award be submitted to the jury, held that the court had 
the power to find that the award was invalid. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


Error from District Court, McLennan County; Giles P. Lester, Judge. 

Suit by Mrs. Gertrude Marbury against the Great American Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

Weatherby & Rogers, of Waco, for defendant in error. 

SranForD, J. Suit by defendant in error on an insurance policy issued to 
her, insuring her household goods, furniture, etc., against loss by fire in the 
amount of $1,500. It was alleged the household goods were of the value of $3,- 
000, and on January 5, 1926, said property was destroyed by fire, so the policy 
became due in the amount of $1,500; that she furnished proof of loss, etc.; that 
defendant failed to pay any part of said amount. Defendant, after general de- 
murrer and general denial, pleaded specially the provisions of the policy giv- 
ing the company the right to an appraisal of the loss and damage, and that such 
an appraisal had been made in the sum of $250, and that same was binding upon 
plaintiff and was the limit of her right of recovery, etc. By supplemental peti- 
tion plaintiff specially denied that the appraisal fixed the amount of her loss at 
$250, alleging said appraisers’ failed and refused to perform their duties, in that 
they appraised the damages to only a few pieces of the furniture that they 
could see the remains, of, and refused to appraise any part of her property 
which had been totally destroyed by said fire and which they could not see and 
said appraisers so reported in their report but that defendant fraudulently sought 
to take advantage of the failure of the appraisers to perform their full duty by 
appraising the property which was totally destroyed as well as the damage to 
such as was only partially destroyed and which they could see and sought to 
make plaintiff believe that said appraisers had appraised her complete loss at 
$250 and that defendant accepted the report of said appraisers as a full com- 
plaince with the provisions of said policy and denied liability on said policy 
and refused to pay any part thereof and in no event would defendant agree that 
its liaility could be fixed at a greater sum than $250 by reason of which facts 
the defendant waived any further appraisal under the terms of the policy and 
the defendant is now estopped to set up any proceedings by way of appraisal as a 
prerequisite to the bringing of this action, The court submitted to the jury only 
one issue, as follows: 

“What was plaintiff’s loss as a result of the fire on January 5th, 1926, to her 
personal property contained in residence No, 1103 North Fifth street?” aie 
—to which the jury answered, “$1,500;” on which finding, and such additional 
findings as the court was warranted, under the pleading and evidence, in making, 
iudgment was rendered for plaintiff for $1,500, together with 6 per cent. interest 
on same from March 7, 1926, to date of judgment, or a total of $1,545, which 
judgment plaintiff in error presents here for review. 

Plaintiff in error will hereinafter be referred to as the insurer and defendant 
in error as the assured. The insurer presents only four propositions. Under 
the first two it contends, in effect, that, the award by the appraisers having 
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been duly returned pursuant to the terms of the policy sued on, and being in 
due form without basis of being set aside, said award was presumptively valid 
and should have been enforced by the trial court. Under the remaining third 
and fourth propositions, it contends, since the jury did not pass upon any issue 
involving the validity of the award which was returned, the trial court erred in 
setting said award aside. In other words, that the trial court had no authority 
to set aside said award, without a verdict of the jury authorizing such action. We 
will consider all these propositions together. The record discloses that the agent 
of the insurer inspected the household goods before issuing the policy for $1,500. 
The evidence is sufficient to show said goods were worth $3,100 and that said 
agent who wrote the policy for $1,500 told the assured at the time he wrote same 
that she was not taking a sufficient amount of insurance. The evidence is also 
sufficient to show that the insured had occupied this same house since 1911, and 
that the same insurance agency had written insurance on said furnishings since 
1911. The evidence is also sufficient to show that said house was almost com- 
pletely destroyed by the fire, except two rooms, and also the greater part of 
said furnishings were completely destroyed—burned up. “The fire occurred Jan- 
uary 5, 1926. The assured, right: soon after the fire, delivered to the insurer’s 
agent an itemized statement of the furnishings covered by the policy, including 
that completely destroyed, as well as that of which some remains or remnant 
could be found. The insurer kept this statement and produced it upon the trial. 
Appraisers were appointed and qualified, and on May 5, 1926, made what they 
termed their award, and what the insurer contends is a valid award, binding upon 
the assured. The award fixed the damage at $250, reciting: “On all items in 
evidence, sound value, $250, loss and damage $250.” 

All of said appraisers testified on the trial, and the evidence is uncontradicted, 
that they took no account of said furnishings that were burned. They refused 
to appraise anything except what they could see, one of them testifying: 

“We made no account of burned stuff at all; that was the agreement of the 
three of us. We refused to appraise anything except what we could see the re- 
mains of there. There was very little stuff there, just pieces of it—first one pieec 
and another, maybe a rocker, a davenport and things like that.” 

Another of the appraisers testified: 

“We undertook to appraise only such part of the loss as we could identify 
from the remains.” 

The third appraiser testified: 

“We were just appraising the furniture that was there, that came out of the 
house; I don’t know how much was in the house.” 

[1] The policy covered: 

“Household furniture, useful and ornamental beds, bedding, linen, wearing 
apparel of family, printed books, pictures, paintings, engravings and their 
frames, musical instruments, plate and plated ware, china, glass and crockery 
ware, watches and jewelry in use, sewing machines, trunks, valises, bicycles, 
firearms, sporting goods, fuel and family stores.” 


[2-5] As above stated, the evidence is sufficient to show the greater part of 
said goods were completely destroyed—reduced to ashes and debris. The award 
upon its face shows said appraisers did not undertake to appraise the entire loss, 
but only the damages to the “items in evidence,” and that they took no account 
of what was totally destroyed. If all of said furnishings had been reduced to 
ashes and said appraisers had reported no loss, no one, we think, would contend 
such report was binding on the assured. The pleading and evidence were ample 
to authorize said purported award to be set aside or ignored. The insurer makes 
no contention to the contrary. It is evident said attempted appraisal was not 
complete and therefore not binding on any one. Security Ins. Co. v. Kelly 
(Tex. Civ. App.) 196 S. W. 874; American Fire Ins. Co. v. Bell, 33 Tex Civ. 
App. 11, 75 S. W. 321; Milwaukee Mechanics’ Ins. Co. v. West Development Co. 
(Tex. Civ. App.) 275 S. W. 203; Phoenix Ins. Co. v. Moore (Tex. Civ. App.) 
46 S. W. 1131; Adams v. N. Y. Ins. Co., 85 Iowa, 6, 51 N. W. 1149; Joyce on In- 
surance (2d Ed.) vol. 5, p. 5458. As above stated, the court submitted only one 
issue, to wit, the amount of the insured’s damage, which the jury found to be 
$1,500. The insurer made no objection to this issue submitted by the court, and 
makes no contention that the finding of the jury is not sustained by the evi- 
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dence. In its last analysis, this appeal involves only one question, to wit. Not 
having submitted such issue to the jury, did the court have the right to find 
the purported award to be void and to set aside or ignore same? As no issue as 
to the validity of said award was submitted or requested by either side to be sub- 
mitted, the court had such right, and it was, we think, his duty to pass upon said 
issue; and, as the pleading and evidence warranted a finding that said award 
was void, and should be ignored or set aside, and as such finding on the part of 
che court was necessary to sustain the judgment rendered, this court will pre- 
sume the court made such finding. Article 2190; Vernon’s Statutes 1925; Phoe- 
nix Ins. Co. vy. Moore (Tex. Civ. App.) 46 S. W. 1131; Southern Cotton-Oil Co. 
v. Wallace, 23 Tex. Civ. App. 12, 54 S. W. 638; Mabry v. Kennedy (Tex. Civ. 
App.) 108 S. W. 177; M., K. & T. Ry. Co. of Texas v. Norris (Tex. Civ. App.) 
184 S. W. 261; Lancaster v. Campbell (Tex. Civ. App.) 218 S. W. 550; Citizens’ 
National Bank v. Hentz (Tex. Civ. App.) 259 S. W. 618. It is true as the insurer 
contends, that, where a cause is submitted on special issues on one or more 
theories, the trial court is not authorized to render a judgment on a theory 
entirely different from that submitted to the jury. Insurance Co. v. Richards 
(Tex. Civ. App.) 278 S. W. 488, and cases there cited. But this exception to the 
general rule has no application to this case. 

We have considered all of plaintiff in error’s assignments, and overrule same. 

The judgment is affirmed. 


GOUIN v. NORTHWESTERN NAT. INS. CO. OF MILWAUKEE, WIS. 
(No. 20640. 


Supreme Court of Washington. Sept. 21, 1927. 
259 Pacific Reporter 387. 


1. INSURANCE—PROVISION OF POLICY FOR SELECTING UMPIRE BY 
APPRAISERS IN CASE OF FAILURE TO AGREE HELD TO AU- 
THORIZE SELECTION IMMEDIATELY AFTER APPOINTMENT AND 
BEFORE DISAGREEMENT. 


Provision of insurance policy that appraisers shall select competent and dis- 
interested umpire, and that appraisers together shall then estimate and appraise 
loss, and failing to agree submit differences to an umpire held to permit selec- 
tién of an umpire immediately after their appointment and before any disagree- 
ment. 

(For other cases, see Insurance, Dec Dig. § 571.) 


2. INSURANCE—AWARD BY UMPIRE UNDER FIRE POLICY WITHOUT 
DISAGREEMENT BETWEEN APPRAISERS HELD NOT INVALID. 


Under provision of fire insurarice policy authorizing appraisers to select um- 
pire and to submit differences in case of failure to agree, award signed by um- 
pire held not invalid though there was no disagreement between appraisers, since 
it was as much the award of the appraisers as though the umpire had not joined 
therein. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


3. INSURANCE—UNDER FIRE POLICY PROVIDING FOR SELECTION 
OF UMPIRE BY APPRAISERS, INSURED NEED NOT BE CONSULT- 
ED IN SELECTION OF UMPIRE BY APPRAISERS. 


Under provision of fire insurance policy for selection of umpire by appraisers 
for purpose of estimating and appraising loss, it is not necessary that insured be 
consulted as to selection of umpire, or given opportunity to ratify or object to 
person selected. 

(For other cases, see Insurance, Dec. Dig. § 571.) 


4. INSURANCE—APPRAISERS’ AWARD HELD NOT VOID BECAUSE 
TAKING NO EVIDENCE AS TO AMOUNT OF LOSS SUFFERED. 
Under provision of fire insurance policy authorizing appointment of appraisers 

to estimate loss, award by appraisers is not void because they took no evidence 

as to amount of loss suffered, since manner of action is not prescribed, and they 
may pursue such course as judgment dictated. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 


= 
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5. INSURANCE—INSURED HELD NOT PREJUDICED BY FAILURE OF 
NOTICE OF TIME AND PLACE OF APPRAISEMENT, WHERE HE 
WAS PRESENT AND POINTED OUT PROPERTY DAMAGED. | 
Failure of appraisers to give insured notice of time and place of appraisement 

held not to have operated to prejudice of insured, where evidence showed that he 

was present at time and place and pointed out property damaged. 
(For other cases, see Insurance, Dec. Dig. § 572.) 


6. INSURANCE—THAT INSURED CLAIMED TOTAL LOSS HELD NOT 
TO DEFEAT INSURER’S RIGHTS TO APPRAISEMENT, UNDER 
TERMS OF POLICY. 

That insured at all times claimed a total loss and evidence tended to show 
total loss held not to defeat insurance company’s rights to appraisal in accordance 
with terms of policy, in that claim of total loss is as subject to dispute as though 
claim was for less. 

(For other cases, see Insurance, Dec. Dig. § 567.) 


7. INSURANCE—CITY’S REQUIREMENT FOR RECONSTRUCTION OF 
BUILDING HELD NOT WITHIN INSURANCE POLICY CREATING 
LIABILITY FOR ACTUAL VALUE NOT EXCEEDING COST OF RE- 
PAIR OR REPLACEMENT. 

Requirement of city ordinance as to reconstruction of building in case of dam- 
age of more than 50 per cent., requiring a practically new and more costly building, 
held not within contemplation of insurance contract expressly providing liability 
only to actual cash value of property destroyed, in no event to exceed cost of 
repair or replacement. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

Department 1. 

Appeal from Superior Court, King County; Findley, Judge. 

Action by George Gouin against the Northwestern National Insurance Com- 
pany of Milwaukee, Wis. Judgment for plaintiff for a less amount than asked, 
and plaintiff appeals. Affirmed. 

Arthur C. Dresbach, of Seattle, for appellant. 

John W. Heal, Jr., of Seattle, for respondent. 

FuLLeRTON, J. On September 29, 1924, the appellant, Gouin, was the owner of 

certain real property situated in the city of Seattle, on which there was a build- 
ing used as a dwelling house. On that day he applied to the respondent, North- 
western National Insurance Company, for insurance on the house, and a policy of 
insurance was issued to him, insuring the building against damage or loss by 
fire in the sum of $4,500. On February 10, 1925, he applied for and was given 
insurance on the contents of the building in the sum of $1,000. Each of the policies 
contained conditions to the effect that the insurance company should not be liable 
beyond the actual cash value of the property at the time any loss or damage oc- 
curred, which loss or damage should be ascertained with proper deductions for 
depreciation however caused. With reference to the building, the insurance con- 
tract provided that in no event should the company be liable in excess of the cost 
required to repair or replace the building with material of like kind and quality of 
that with which it was originally constructed; that it should be optional with the 
company to repair, rebuild, or replace the property destroyed with property of like 
kind and quality; and that— 
“in the event of disagreement as to the amount of loss, the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the insured 
and this company each selecting one, and the two so chosen shall first select a com- 
petent and disinterested umpire; the appraisers together shall then estimate and 
appraise the loss, stating separately sound value and damage, and, failing to agree, 
shall submit their differences to the umpire; and the award in writing of any two 
shall determine the amount of such loss; the parties thereto shall pay the appraiser 
respectively selected by them and shall bear equally the expenses of the appraisal 
and umpire.” 

A fire occurred in the building on August 1, 1925, in which fire the building 
and its contents were partially destroyed. The appellant claimed a total loss and 
made proofs to the company to that effect. The company disputed the claim and 
offered a stated sum in satisfaction of the loss. This the appellant refused to 
accept, whereupon the company demanded an appraisement of the loss in accord- 
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ance with the terms of the policies. Each of the parties thereupon selected an 
appraiser and these two an umpire, and the persons so selected proceeded to make 
and did make an appraisement of the loss. Their report was unanimous. They 
awarded to the appellant as damages to the building the sum of $1,475.95, and as 
damages to the personal property the sum of $336.25. The company tendered the 
aggregate of these sums to the appellant in satisfaction of the loss, which tender 
the appellant refused. 

The appellant thereafter instituted the present action to recover upon the 
insurance policies. In his complaint, he set out the policies in substance and effect, 
alleged a fire during the life of the policies, alleged that the insured property was 
totally destroyed and that its value exceeded the amount of the insurance. He 
then allleged : 

“VI. That immediately after said fire occurred defendant, by its agents and 
representatives, began a series of proceedings arranged in systematic order, de- 
signed and planned to cause fear and doubt in plaintiff’s mind and thereby prevent 
him from recovering that amount which was due to him from defendant, and to 
defeat and defraud him of said sum in the following manner:: 

“(a) By.getting him to visit the office of the fire chief of the city of Seattle, 
and while there embarrass him with suggestive questions tending to frighten him, 
should he insist on a remuneration for damages. 

“(b) By refusing to provide him with the blank forms it required to conform 
to the provisions of the policy, upon which to make the necessary proof of loss in 
accordance with the custom of insurance companies in case of fire, thereby causing 
him to employ help, well knowing the difficulty attached thereto, and the possibility 
that the plaintiff would not comply with all the terms of the policy with which 
terms he was not familiar, and which defendant knew or should have known, and 
that plaintiff accepted the policy without reading it, relying upon the statement of 
defendant through it agents and representatives. 

_ “(c) By threatening to refer to events of the past in a manner to cause him 
fright and to be willing to drop the claim he had against the company. 

“(d) By demanding an appraisal of an undisputed claim which defendant had 
merely refused to pay. 

“(e) By offering to pay him a compromise sum when the defendant’s in- 
consistent proceedings were pointed out to it, and said offer was made without 
Sngeeins the loss or damage allowed, or that portion thereof which was reject- 
ed, if any. 

£3) By refusing to carry out the plans suggested by plaintiff of going over 
the losses item by item in such manner as to reach a speedy conclusion of the 
existence of the loss if a controversy should arise, plaintiff having offered to fur- 
nish proof on all property and show its value, should defendant elect to replace or 
repair or pay the expenses for putting said structure in a habitable condition, 
although defendant had formerly agreed upon such method and had undertaken 
to carry the agreement to a conclusion when it discovered that but little difference, 
if any, arose in the said canvas. 

“(g) By manipulating an attempt at an appraisal causing the appointment of an 
umpire when there was no definite controversy between the persons chosen to 
make an appraisal. 

“ch) By appointing one as umpire without plaintiff’s knowledge or consent, or 
submitting his name for approval. 

“(i) By manipulating the whole procedure after the umpire was chosen, by 
excluding plaintiff from the building, and holding secret meetings, refusing to take 
testimony which plaintiff offered and secretly taking testimony prejudicial to 
plaintiff, without giving him an opportunity to present the exact facts thereof. 

“(j) By preparing an instrument calling it, “The appraisal proceedings held 
under this claim,’ ‘signed’ by ‘umpire,’ the amount being $1,475, well knowing that 
plaintiff had no knowledge of an appraisal having been made or any award made 
whatsoever, which said letter is in words and figures as set forth in Exhibit A 
hereto attached and made a part hereof. 

“(k) By refusing to allow anything for putting the building in repair, under 
the laws of the state of Washington and the restrictions and requirements under the 
ordinances of the city of Seattle.” 


He further set out an ordinance of the city of Seattle, which provides, in sub- 
stance, that when any building is damaged by fire the superintendent of buildings 
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of the city shall estimate the damage thereto, and if he finds it in excess of 50 
per cent. the damaged portion shall not be reconstructed, except in accordance with 
the Code of the city relating to the construction of new buildings, and alleged that 
the superintendent did examine the damage to the building, determined that it was 
damaged to exceed 50 per cent. of its value, and prescribed the manner in which 
it could be reconstructed; and that the cost of such reconstruction would “be at 
least $4,000, otherwise plaintiff has sustained the full loss of the building.” 

The company, answering the complaint, denied the matters alleged by which it 
was sought to charge it with fraud or malfeasance, and denied that there was a 
total loss by the fire. It alleged affirmatively the clause of the contract of insurance 
providing for the appointment of appraisers to determine the amount of the loss 
where the loss was partial; and further alleged the appointment of the appraisers, 
their award, and a tender of the amount of the award to appellant. The reply to 
the affirmative matter in the answer was in the nature of a plea in avoidance. 
The appellant denied knowledge of the conditions of the contract set out in the 
answer, denied that any disagreement arose over the amount of the fire loss, and 
alleged that there was no necessity for the appointment of appraisers; further 
alleging that he was forced by the company to name an appraiser, that he was not 
notified or given an opportunity to ratify or object to the selection of an umpire, and 
was denied the opportunity to give evidence before the appraisers as to the amount 
of his loss. He made no charge impeaching the honesty, impartiality, or good faith 
of the appraisers or umpire, other than what might be inferred from the allega- 
tions of his complaint to the effect that they were controlled by the appellant, and 
the allegation in his reply that he was denied the opportunity to give evidence of 
his loss by the appraisers. 

On the issues so framed, a trial was entered upon by the court sitting with a 
jury. At the conclusion of the evidence, the trial court, on motion of the com- 
pany, instructed the jury to return, and they did return, a verdict in favor of the 
appellant for the amount of the award returned by the appraisers. Judgment was 
entered on the verdict, and it is from this judgment that the appeal is prosecuted. 

The appellant introduced evidence at the trial tending to show that the build- 
ing was destroyed by the fire in such a degree as to prevent its reconstruction, 
and evidence tending to show that the personal property was damaged from the 
same cause to an amount in excess of the insurance thereon. He also introduced 
testimony to the effect that the city officials of the city of Seattle refused to per- 
mit a reconstruction of the building on its original lines, but required a cement or 
stone foundation, and required certain of the rooms to be finished with plastering 
in place of the cloth and paper by which they were originally finished; the officials 
contending that the building, because of the fire and because of its decay from 
long use, was damaged in excess of 50 per centum of its value. He also testified 
that he had been refused permission to offer testimony before the appraisers as to 
the amount of loss, and testified that he had appointed an appraiser on the demand 
of the insurance company under protest. But further than this, we find no evi- 
dence tending to substantiate the allegations of his complaint or:reply. The evi- 
dence does not disclose that anything unusual occurred between himself and the 
insurance company after the fire loss was suffered. On the contrary, it appears 
that the ordinary course was pursued. The appellant made proofs of his loss, 
claiming a total destruction of the property and a loss in excess of the amount 
of the insurance. The company disputed the claims, contending that there was but 
a partial loss, and sought to adjust the differences in an amicable manner. Fail- 
ing in this, they caused the loss to be appraised by their adjuster, and offered to 
pay to the appellant the amount the adjuster determined the amount to be. On 
the refusal of the appellant to take this sum, they demanded an appraisal by ap- 
praisers under the terms of the policy. There is nothing tending to show that 
the company in any way interfered with or sought to control the action of the 
appraisers; and nothing tending to show that the appraisers did not act inde- 
pendently, impartially, and in accordance with their honest judgment. Unless, 
therefore, there is some legal reason why the award should be set aside, there was 
no error in the action of the trial court. 


{1, 2] The appellant, however, suggests a number of legal reasons which, he 
contends, avoids the award. The first to be noticed is that there was no cause for 
the selection of an umpire. The argument is that the umpire is to act only in 
the case the appraisers selected disagree, and that there is no room for his selection 
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until such a disagreement arises. But as we read the provision of the policy relat- 
ing to the selection of an umpire, the appraisers acted in accordance therewith. 
The provision is that the appraisers, after their selection, “shall first select a 
competent and disinterested umpire,” and that the appraisers “together shall then 
estimate and appraise the loss, stating separately sound value and damage, and, 
failing to agree, shall submit their differences to the umpire.” This clearly, we 
think, permits the selection of an umpire immediately after their appointment, and 
before any disagreement arises between them. It is true that in this instance there 
was no disagreement between the appraisers, and true that the umpire signed the - 
award. But this does not invalidate the award. It is as much the award of the 
appraisers as it would have been had the umpire not joined therein. . 

[3] The next is that he was not consulted as to the selection of an umpire, or 
given an opportunity to ratify or object to the person selected. But this was not 
necessary. ‘The power to select an umpire is vested in the appraisers selected, and 
the insured has no more voice therein than has the insurer. If the umpire, after his 
selection, is called upon to participate in the appraisal proceedings, and he takes sides 
with the appraiser opposed to the claims of the insured, doubtless the insured may 
in this form of action question his honesty and good faith, and have the award 
set aside if he can show that he acted from bias or prejudice, or acted partially 
or dishonestly. But even these objections are not open to the appellant in this pro- 
ceeding. As we have shown, there was no disagreement between the appraisers 
and no action on the part of the umpire which in any way affected the amount 
of the award. 

[4] The next is that the award is void because the appraisers took no evidence 
as to the amount of the loss suffered. But the contract under which they were 
selected does not prescribe their manner of action, and they were permitted to 
pursue such a course in this regard as their judgment dictated. Doubtless, they 
could lawfully have heard witnesses as to value, or as to any other matter of 
which they were in doubt, but there is no legal requirement that they do so. They 
are selected as experts and may use their own judgment as to the manner they will 
proceed in ascertaining the amount of the loss. 

[5] The next is that the appellant was not given notice of the time and place 
cf the appraisement. But, if this was a necessary requirement, he has suffered no 
wrong .from its omission. His own testimony shows that he was present at the 
time and place, and there is undisputed evidence that he pointed out the property 
damaged. 


[6] The next contention is, if we understand the appellant, that because he at 
all times claimed a total loss, and his evidence tended to show a total loss, there 
was no room for an appraisal, since the statute in such cases fixes the amount 
of the insurance as the measure of the loss. But the contention is not tenable. The 
insurance company was as much entitled to dispute his claim of total loss as it 
would have been entitled to dispute his claim had he claimed less than a total 
loss. ‘The company could therefore plead as a defense to his action the plea 
it did interpose; namely, that the question as to the amount of the loss had been 
submitted to a tribunal agreed upon between them to determine the question, and 
that the tribunal agreed upon had made such an award. In other words, the ap- 
pellant cannot in this action plead and offer evidence to prove a total loss and thereby 
deprive the company of its defense that the differences between them have been 
determined in the manner agreed upon in the contract of insurance. 


[7] The appraisers, in making up their estimates of the appellant’s loss, did 
not take into consideration the action of the officials of the city of Seattle. They 
allowed the appellant only the sum they found that it would cost to reconstruct 
the building in the manner that it was originally constructed, and did not allow 
the sum it would cost to reconstruct it according to the changes required by the 
city officials. The appellant urges that this action of the appraisers is so’ far 
a departure from their duties as to avoid their award. But we cannot so con- 
sider it. Since the parties agreed in the contract of insurance that the amount 
of any loss by fire should be determined by appraisers in case of a disagreement, it 
would seem that the award of the appraisers would be binding on both parties, what- 
ever might be the nature of the items of loss they considered or refused to con- 
sider in making their award. But assuming that the appellant may question the 
award in this respect, we cannot conclude that the item of loss here claimed was 
within the contemplation of the contract of insurance. As we have noted, the 
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contract expressly provided that the insurance company should not be liable be- 
yond the actual cash value of the property destroyed, and that in no event should 
it exceed what it would cost to repair or replace the building with material of 
like kind and quality as that of which it was originally constructed. The require- 
ment of the city went far beyond this. They required the foundations of the build- 
ing to be entirely reconstructed and of different materials from that originally 
used; they required the upper parts of the building to be finished in a different 
manner than that in which it was originally finished; in fine, they required a prac- 
.tically new and more costly building. This we cannot conclude was within the 
contemplation of the contract. 

The award having been fairly and honestly made, it was binding upon the 
parties. It cannot be successfully attacked by either party merely because the 
party may feel that it is unjust to him. Our conclusion is, therefore, that the 
trial court did not err in instructing the jury to return a verdict in the appellant’s 
favor for no more than the amount of the award, and that its judgment should 
be affirmed. It is so ordered. 

Mackintosh, C. J., and Mitchell, French, and Main, JJ., concur. 





Acc.] Griffin Fuel Supply Co. v. Automobile Ins. Co. of Hartford 1079 


ACCIDENT 


GRIFFIN FUEL SUPPLY CO. v. AUTOMOBILE INS. CO.: OF 
HARTFORD, CONN. (No. 17928.) 
Court of Appeals of Georgia, Division No. 2. Sept. 12, 1927. 
139 Southeastern Reporter 367. 

1. INSURANCE—INSURED SUING ON POLICY OF MARINE INSURANCE 
MUST ALLEGE AND SHOW LOSS RESULTED FROM PERIL IN- 
SURED AGAINST. 

In suit on policy of marine insurance indemnifying insured against loss sus- 
tained by reason of adventures and perils of waters named in policy, insured must 
allege and show that loss resulted from one of perils insured against. 


(For other cases, see Insurance, Dec. Dig. § 645[2].) 


Error from Superior Court, Chatham County; P. W. Meldrim, Judge. 

Suit by the Griffin Fuel Supply Company against the Automobile Insurance 
Company of Hartford, Conn. Petition was dismissed, and plaintiff brings error. 
Affirmed. 

John E. Schwarz and Kravitch & Wiseman, all of Savannah, for plaintiff in 
error. 

Lawton & Cunningham, of Savannah, for defendant in error. 

Jenkins, P. J. [1] 1. Where suit is brought on a policy of marine insurance 
by which the defendant company contracts to indemnify the insured against loss 
sustained by reason of the adventures and perils of the waters named in the 
policy, the plaintiff must allege and show that the loss sued for resulted from 
one of the perils insured against. 38 C. J. p. 1173, § 520; Lipshitz v. New Zeland 
Insurance Co., 34 Ga. App. 825(3), 832, 132 S. E. 131. 

[2-4] 2. Where it is apparent, taking without question the statements of 
the petition as made, that there can be no right of action, a general demurrer is 
sufficient, and it need not point out wherein the petition is defective. Harrell v. 
Atkinson, 9 Ga. App. 150, 153, 70 S. E. 954. A special demurrer, complaining that 
the cause of action is imperfectly or inadequately stated, must “put its finger 
upon the very point,” and a demurrer styling itself a general demurrer, in that 
it attacks the petition as a whole, cannot be construed as special in its nature 
and effect unless it points out the particular defect in the pleading attacked. 
Southern Ry. Co. v. Chambers, 126 Ga. 404, 409, 55 S. E. 37,7 L. R. A. (N. S.) 
926. In the instant case, the petition, alleging that the vessel insured by the 
policy was sunk while in the possession of the plaintiff, and while being watched 
by a watchman, and while tied up to a wharf in the waters named in the policy, 
“without fault on the part of petitioner and from a cause against which peti- 
tioner was insured and indemnified against by the defendant company under its 
policy of insurance,” would not have been subject to a demurrer upon the mere 
general complaint that it failed to set forth a cause of action, but, since the de- 
murrer, although styling itself as general, in that it attacks the petition as a 
whole, points “its finger upon the very point” of complaint, by setting forth 
that “the petition does not allege the cause of the sinking or specify the peril 
to which the sinking was due, and does not “allege facts which show that the 
loss was due to one of the perils insured against,” and since the court by its 
order specifically approved this special ground of complaint, and by its order 
afforded the plaintiff opportunity to cure by amendment the defect thus specifical- 
ly complained of, the demurrer will be treated as special in its nature and 
effect, so as to take the case without the operation of the general rule that a 
petition is not to be dismissed on general demurrer when it sets forth a cause 
of action, although imperfectly. See, in this connection, McDonald vy. Georgia 
Sou. & Fla. R. Co., 138 Ga. 15, 74 S. E. 691; McSwain v. Edge, 6 Ga. App. 9, 11, 64 
S. E. 116; Wrightsville & Tennille R. Co. v. Vaughn, 9 Ga. App. 371, 375, 71 S. E. 
691; Civil Code (1910), § 5631. 


[5] 3. The plaintiff having failed to avail himself of the opportunity given 
him to cure the defect set forth by the demurrer, the court did not err in dis- 
missing the petition, and it is unnecessary to deal with the other grounds of the 
demurrer. 

Judgment affirmed. 


Stephens and Bell, JJ., concur. 
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BARBOUR v. INTERSTATE BUSINESS MEN’S ACC. ASS’N. 
Supreme Judicial Court of Maine. Sept. 7, 1927. 
138 Atlantic Reporter, 527. 

2. INSURANCE—VERDICT OF $59885 FOR PLAINTIFF SUING ON 
HEALTH INSURANCE POLICY, AND CONFINED TO HOUSE BY 
SICKNESS NOT MORE THAN 7 WEEKS, HELD EXCESSIVE AND 
REDUCED TO $410. 

Under health insurance policy contracting to pay $50 per week while insured 
was confined to house under constant care of physician, and for period not ex- 
ceeding 10 weeks when he was not confined to house but unable to perform busi- 
ness and was under treatment of physician to pay indemnity of $20, verdict of 
$598.85 for sickness confining insured to house not more than 7 weeks under care 
of physician, and preventing him from working 3 or 4 weeks thereafter, held 
excessive and reduced to $410. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

On Motion from Supreme Judicial Court, Knox County, at Law. 

Action by George A. Barbour against the Interstate Business Men’s Accident 
Association. Verdict for plaintiff. On motion. New trial granted, unless plain- 
tiff files a remittitur. 

Argued before Wilson, C. J., and Philbrook, Dunn, Deasy, and Sturgis, JJ. 

Charles T. Smalley, of Rockland, for plaintiff. 

Alan L. Bird, of Rockland, for defendant. 

PER CurraM. The plaintiff was insured against illness in the defendant 
company under a policy which provided that, if insured shall be continuously 
confined within the house undex the constant care of a regular physician, the 
association will pay a weekly indemnity of $50; and for such period, not exceed- 
ing 10 weeks, that the insured shall not be confined to the house, but shall be 
compelled to réfrain from performing any act of Business and be under the 
constant treatment of a regular physician, the association will pay a weekly 
indemnity of $20 

[1] The plaintiff’s policy lapsed for a period for nonpayment of premium, 
but was reinstated August 7, 1926, but by its terms did not cover any illness oc- 
curring within 10 days after such reinstatement. The physician’s statement sent 
to the company September 27, 1926, stated that the plaintiff’s illness began on 
August 11, 1926. Later the plaintiff notified the company that this was an error, 
as his illness did not begin until August 18, or the day following the 10-day period. 
The jury heard the evidence upon this question, and found for the plaintiff. 
Upon this point, we think the verdict cannot be disturbed because of any error 
here. 

[2] The jury awarded a verdict of $598.88. This, we think, is clearly ex- 
cessive. At the maximum, he was not confined to the house under the care of 
a physician more than 7 weeks. While he testified that he was unable to work 
until the middle of December following, his physician testified that he did not 
attend him after November Ist, and there is no testimony that he did, and during 
this period he worked 5 days for his old employer. 

Upon a review of the evidence taken most strongly in the plaintiff’s favor, 
we think it cannot support a verdict for more than $410. 

New trial granted, unless the plaintiff on or before the September term files 
a remittitur of all over $410. 


McPECK vy. TRAVELERS’ EQUITABLE INS. CO. (No. 5296.) 
Supreme Court of North Dakota. Aug. 23, 1927. 
215 Northwestern Reporter 217. 
(Syllabus by the Court.) 

1. INSURANCE—REAL QUESTION IN ACTION ON ACCIDENT POLICY 
HELD TO BE WHETHER INSURED WAS ENGAGED IN MORE 
HAZARDOUS OCCUPATION THAN AT ISSUANCE OF POLICY. 

In an action on an insurance policy containing the following provision, viz.: 
“This policy * * * contains the entire contract of insurance, except as it may 
be modified by the company’s classification of risks and premium rates in the 
event that the insured is injured * * * after having changed his occupation to 
one classified by the company as more hazardous than that stated in the policy, 
except ordinary duties abotit his fesidence or while engaged in recreation, in 
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which event the company will pay only such portion of the indemnities provided 
in the policy as the premium paid would have purchased at the rate within the 
limits $0 fixed by the company for stich more hazardous occupation,” the real 
question is not so much as to whether or not the insured has abandoned the 
occupation stated in the policy, but whether or not at the time of injury he was 
engaged ia another and more hazardous occupation. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


2. INSURANCE—ACCIDENT POLICY CONSTRUED TO PERMIT RE- 
COVERY ONLY OF INDEMNITY FOR WHICH PREMIUM WOULD 
PAY IN OCCUPATION AT TIME OF INJURY. 

If at the time of the accident the insured was engaged in the occupation 
named in the policy, or and casual act that was incidental to the main occupation, 
he is entitled to recover the indemnity which his premium pays for in that occupa- 
tion, but, if at said time he is engaged in a more hazardous occupation or in any 
act incidental to such hazardous occupation, he is entitled only to the indemnity 
which his premium will purchase in such more hazardous occupation. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


3. INSURANCE—WHERE ONE INSURED AS COOK WAS KILLED GOING 
TO MINE WHERE EMPLOYED, ONLY INDEMNITY WHICH PRE- 
MIUMS WOULD PURCHASE IN SUCH OCCUPATION WAS RE- 
COVERABLE. 

An insured who gives his occupation in an insurance policy as that of cook, 
and is killed while en route to a coal mine on spur railroad track leading to the 
mine, and belonging to the mining company where he is employed as a miner, 
and has been working for two months, such act of ‘walking to the mine was 
incidental to the main employment in the mine, and the insured can only recover 
the indemnity the premiums paid will purchase in such occupation. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


Appeal from District Court, Morton County; H. L. Berry, Judge. 

Action by Bertha A. McPeck against the Travelers’ Equitable Insurance 
pene From a judgment for plaintiff, defendant appeals. Modified and 
-affirmed. 

W. H. Stutsman, of Mandan, for appellant. 

Sullivan, Hanley & Sullivan, of Mandan, for respondent. 

Burke, J. This is an action on an accident insurance policy, and the 
material facts stipulated are as follows: On the 26th day of $e ptember, 1916, 
the Bankers’ Casualty Company of Minneapolis, Minn., issued an accident in- 
surance policy to J. E. McPeck residing at North McGregor, Iowa, being des- 
ignated in the policy as first cook, in the employment of White & Bush Board- 
ing Company. 

On January 27, 1923, the Travelers’ Equitable Insurance Company was auth- 
orized to and did assume all policies, and liabilities on all policies, of the said 
Bankers’ Casualty Company, including the liability upon the policy in this action. 
The consideration for said policy was a $4 policy fee and a monthly premium 
of $2, and which policy insured the life of J. E. McPeck against death resulting 
directly and exclusive of all other causes, from bodily injuries during the life of 
said policy, through external, violent, and accidental means, in the sum of $1, 000 
if death should occur within a year from the time of the issuance of. thé policy, 
and further provides each consecutive year’s renewal by the payment of the pre- 
mium adds an additional 10 per cent. of the amount of such indemnity of $1,000 
up to 50 per cent. of said amount. On the 26th day of January, 1923, the de- 
fendant reinsured all the policy liabilities of the Bankers’ Casualty Company of 
Minneapolis; that the said J. E. McPeck at the time he made application gave 
his occupation as that of first. cook, e pieves by the White & Bush Boarding 
Company, at: North McGregor, Iowa. The policy was issued to him as a first 
cook, and he was classified as a professional cook in ‘class B of the classification 
manual, then and now on file and approved by the insurance department of the 
state of Iowa; that said policy contained the following provision: 


“This policy includes the endorsements and attached papers, if any, and 
contains the entire contract of insurance, except as it may be modified by the 
Company’s classification of risks and prethium rates in the event that the insured 
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is injured or contracts sickness after having changed his occupation to one clas- 
sified by the Company as more hazardous than that stated in the policy, except 
ordinary duties about his residence or while engaged in recreation, in which event 
the Company will pay only such portion of the indemnities provided in the policy 
as the premium paid would have purchased at the rate but within the limits so 
fixed by the company for such more hazardous occupation.” 

That more than a year prior to his death, and without notifying the Bankers’ 
Casualty Company or the defendant, McPeck moved to Zap, N. D., and there 
became proprietor of a hotel for the accommodation of coal miners employed in 
that vicinity, and assumed the duties of cook in the hotel. He continued to 
make monthly. payments to the Bankers’ Casualty Company, which company knew 
of the change of residence and accepted the premiums, but neither the defendant 
nor the Bankers’ Casualty Company knew that McPeck had in any manner 
changed his occupation. It is conceded that the business of proprietor of a 
hatel and cook therein is not an occupation classified by the company as more 
hazardous than that of first cook, as stated in the policy. On or about the 6th 
day of December, 1922, until the 6th day of February, 1923, and during said 
period each day, excepting Sunday and occasional holidays and nights when the 
mine was not in operation, McPeck’s daily routine was as follows: At 4:30 in 
the morning he assisted in the preparation of breakfast, and upon the completion 
of breakfast he retired and slept until about 10 o’clock in the forenoon, when 
he arose and assisted in the preparation of the noon meal for the patrons of 
the hotel, after which he retired and slept until about 5 o’clock in the afternoon, 
when he arose and assisted in the preparation of the evening meal at the hotel, 
and then proceeded to the mine of the Lucky Strike Coal Company at Zap, where 
at 7 in the evening he took up his employment of shoveling slack coal under- 
ground, until about 4 in the morning, when he returned to the hotel and assisted 
in the preparation of breakfast. His income for the operation of said hotel was 
about $5 per day and for his labors at the mine $7.50 a night for full shift of 8 
hours. On February 6, 1923, in the evening, and after completing his duties at 
the hotel, the said J. E. McPeck left the hotel, was proceeding on his way to 
the said coal mine, carrying his dinner pail, and with the intent and purpose of 
shoveling slack coal in the mine underground, and, while walking upon the spur 
track belonging to said mine, which connects said mine with the main line of the 
Northern Pacific Railway at Zap, which spur is about a quarter of a mile in length, 
the said McPeck had proceeded only a short distance upon said spur track 
towards said mine when an engine of the Northern Pacific. Railway Company, 
to which was attached a string of freight cars, backed up and on the said spur 
track for the purpose of being loaded with coal, and ran down and killed the 
said J. E. McPeck. 

On the 10th day of March the defendant mailed a draft for $180 to the 
beneficiary under said policy, the plaintiff herein, and tendered to the beneficiary 
also the sum of $1.60 unearned premium, which drafts were never presented for 
payment or returned to the defendant, and the plaintiff refused to accept no 
sum less than the full amount claimed, viz., $1,500, for which amount demand was 
duly made and was refused. 

It is conceded that the occupation of an underground miner is more hazar- 
dous than that of a professional cook, as stated in the policy. The occupation 
of said professional cook is classified in class B manual filed with the insurance 
department in the state of Lowa, and under this classification the payment of $2 
per month premium entitled the beneficiary to collect the sum of $1,000 indemnity, 
and the occupation of underground miner in class X of said manual $1.75 per 
month premium entitled the beneficiary upon the accidental death of insured to 
collect the sum of $120 and no more. 

The trial court made findings of fact and conclusions of law favorable to 
the plaintiff, and from judgment thereon defendant appeals. 

The defendant claims that McPeck was not working as a cook at the time 
of injury, but was working as a coal miner at said time, an occupation ten times 
more hazardous than that of cook, as classed and fixed in the classification 
manual of the defendant company, filed in the office of the insurance department 
of the state of Iowa, and that that classification entitles the beneficiary to but 
$120, plus 50 per cent. additional, and $1 unearned premiums. Respondent claims 
that the insured was not working as a coal miner at the time of the accident; 
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that he was killed while walking on the “spur” railroad track going to the mine; 
and that it is the identical act engaged in at the time of the injury that de- 
termines the liability. The trial court found, and respondent admits, that the 
insured was employed in an additional employment distinct from that named 
in the policy, but since the assured was killed on the railroad the occupation of 
working in the mine had not commenced. Respondent concedes in his brief 
that : 

“If he (the insured) had arrived at the mine and had been shoveling coal in 
the mine, this court might well say that such act on his part for the period of a 
little less than 60 days might be acts that were contemplated in the reduced lia- 
bility clause. This leaves only the questions, Had the more hazardous employ- 
ment commenced, and was the walking on the railroad track an incident to the 
hazardous employment?” 

As authority for the claim that the work in the coal mine had not com- 
menced, respondent relies upon the case of Attna Life Ins. Co. v. Frierson (C. C. 
A.) 114 F. 56. In that case, however, “the facts found, by the court below were 
that two applications were made at the same time, one for a 6 months’ policy, and 
the other for an annual policy. The latter was desired only in case the policy 
would cover a trip such as he expected to make. The soliciting agent agreed to 
accompany these applications with ‘a letter fully explaining the facts as to the 
purposed trip.’ This the agent did. Upon this accompanying part of the ap- 
plication the general agent acted. Clearly, this statement accompanying the ap- 
plications must be regarded, as both parties then intended, as a part of the ap- 
plication itself. The letter and the formal application should be regarded as 
together constituting one document.” The company did attempt to cancel the 
policy, but the attempt was never perfected. “The agent did not communicate 
with the assured and withdraw the annual policy as directed. Upon the contrary, 
in the due course of business he remitted the full premium for 12 months to the 
manager at Cincinnati who received it without objection, and remitted it to the 
chief officer at Hartford where it was received and retained. No further effort 
was made to cancel the policy. The proposal submitted by the assured to accept 
_an annual policy, provided it would cover his contemplated journey, was accepted 
by the company’s agent, and the act of this agent, when submitted to the com- 
pany, was ratified by the receipt and retention of the premium with full knowledge 
of the facts. The receipt and retention of the premium at the home office of the 
company, after determining to recall the policy because unwilling to take the 
risk incident to the journey and business contemplated by the assured, was a 
distinct election to ratify the contract and continue the policy.” Knickerbocker 
L. Ins. Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689; Globe Mut. L. Ins. Co. v. Wolff, 95 
U. S. 326, 24 L. Ed. 387; Madden v. Brown, 97 Mass. 148. “What we have 
said applies as well to the defense that the assured lost his life through adventures 
in the wilds, uninhabited or uncivilized regions. The assured lost his life by 
a storm while a passenger on board a steam vessel while crossing Kuskokwim 
Bay on the coast of Alaska. He with others had been carried from Seattle as 
a passenger upon an ocean steamer to a point off Koskokwim Bay where they 
took the Jessie for the purpose of continuing the journey to the gold fields of Alaska. 
The journey was not completed which the company knew he had in contemplation. 
It cannot be said that he was at the time of his death engaged in adventures in a wild, 
uncivilized region. He was crossing a well-known arm of the sea and had not 
reached the river which it was purposed to ascend. His adventure in a wild and 
uncivilized region had not begun. The policy also provided that if the insured is 
injured in any occupation or exposure classed by this company higher than. the 
premium paid for this policy covers, the sum insured and weekly indemnity will be 
only such amounts as said premium will purchase at the rate fixed for such increased 
hazard. The contention is that the insured had changed his occupation from that of 
a lawyer, as stated in the application, to that of a prospector miner.- But there are 
no facts upon which to base this defense; if the assured had lived to begin his work 
of prospecting for mines, there might be some room for the contention now made. 
That he intended to engage in prospect mining is not enough to bring this provision 
of the policy into effect; the company must show that he was actually engaged in an 
occupation, at the time he sustained his injury, classed higher than the premium 
paid, for the policy. This the company has not done, for it is clear that he lost 
his life in a storm while a passenger on a steamer crossing the Koskokwim Bay. 
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The journey which he contemplated when he applied for insurance and about 
which he informed the company had not been completed when he met death.” 
It is clear that this decision is based upon the contract of insurance. The com- 
any issued a policy which covered the trip contemplated by the assured, and he 
ost his life before the journey was completed and, of course, the company was 
liable upon the policy. 

McPeck had been working in the mine for two months at the time he was 
killed, and it cannot be said that his employment as a miner had not commenced 
at the time of the accident. Unlike the case of Atetna Life Insurance Company 
y. Frierson, supra, the defendant company in the instant case did not know that 
the insured was employed as a miner and it was not necessary for the insured 
to inform the company of such employment. Under the policy the insured could 
engage in or change his occupation to one classified by the company as more 
hazardous than that stated in the policy, but in such case the company would 
pay only such portion of the indemnities provided in the policy as the premium 
paid would purchase at the rate fixed by the company for such hazardous occupa- 
tion. As stated in the case of Bothell v. National Casualty Co., 59 Wash. 209, 109 
P. 590, the policy automatically adjusts itself to. the occupation of the insured, 
and gives him such indemnity as the premium paid by him will purchase in the 
occupation in which he is engaged when injured. 

The respondent relies on the case of Zantow v. Old Line Accident Insurance 
Co., 104 Neb. 655, 178 N. W. 507. In this case the court said: 

“The provision in the policy providing for reduced benefits in case the insured 
should change his occupation to a more hazardous one, * * * does not apply. 
* * * Tt cannot be said that the insured, a farmer, who as incidental to his 
occupation, raised live stock for market, and would therefore at some time ship 
it to market, had, within the meaning of the clause just mentioned, changed his 
occupation from farmer to stock shipper by the one act of accompanying this 
stock in shipment, even though he had previously sold it to another.” 

{1, 2] The foregoing statement is unquestionably the law supported by the 
great weight of authority. 1 C. J. 438, § 82, states the rule as follows: 

“If the injury to or death of insured occurs while he is engaged in a more 
hazardous occupation than that under which he is classified, then no recovery can 
be had, or if a recovery can be had, it can be only for the amount provided for 
injuries, or death incurred while engaged in such hazardous occupation. In such 
case the real question is not so much as to whether or not the insured has 
abandoned the occupation stated in the policy, but whether or not at the time 
of the injury he was engaged in another more hazardous occupation.” 


In the case of Gotfredson vy. German Commercial Accident Co., 218 F. 582, 
134 C. C. A. 311, L. R. A. 1915D, 312, the insured’s statement in the policy was 
that he was in the trucking business; his occupation and duties are as follows: 
“Proprietor, no manual labor.” While moving from one location to another, and 
during the absence of the man who operated the elevator, the insured undertook 
to operate it and was injured in an accident from which he died. In interpreting 
we meaning of the words “occupation, proprietor, no manual labor,” the courts 
said: 


“Considering their apparent intent, it would seem that their natural and 
necessary meaning would include mere casual acts, even though the acts involve 
temporary manual labor. It must be kept in mind that these words were used to 
describe the occupation, the regular business, of the applicant. Occupation is a 
yery comprehensive term. It compasses the incidental as well as the main re- 
quirements of one’s yocation, calling [and] business.” Everson v. General -Acci- 

ent, Fire & Life Assur. Corp., Ltd., of Perth, Scotland, 202 Mass. 169, 175, 88 N. 
ff. 658; Union Mut. Acc. Ass’n v. Frohard, 134 Ill. 228, 234, 25 N. E. 642, 10 L. R. 
A. 383, 23 Am. St. Rep. 664. 


It is clear from these decisions that the term “employment” includes not only 
the main requirements of the occupation, but also everything that is an incident 
or connected with it. 

The marketing of stock raised by the farmer is just as much an incident of 
farming as the marketing of grain, and the casual marketing of grain or live 
stock by the farmer is a necessary incident of farming, and so, too, the use of 
an elevator by the trucking company was incidental to that business. 
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In the case of Thorne y. Casualty Co. of America, 106 Me. 274, 76 A. 1106 the 
court said, in construing a similar provision in a policy, that: 

The provision “does not contemplate the inhibition of acts [the] performance 
of which is necessarily implied from the vocation named in the policy, but applies 
to a regular occupation engaged in by insured in a class other than that named 
in the policy.” 

To the same effect are Smith v. Massachusetts Bonding & Insurance Co., 179 
N. C. 489, 102 S. E. 887, and Ebeling v. Bankers’ Casualty Co., 61 Mont. 58, 201 
P. 284, 22 A. L. R. 777. In the last case, the case of Zantow v. Old Line Accident 
Insurance Co., and the case of Thorne v. A2tna Life Insurance Co., 155 Minn. 271, 
193 N. W. 463, the policies construed include a provision not included in the policy 
in the case at bar. Although the Thorne Case was decided against the insurance 
company because the company had not complied with the law of the state in 
reference to the printing of the provision in bold face type and with greater 
prominence than any other portion of the text of the policy, respondent insists 
that some of the reasoning in the opinion applies to this case. 

In the Thorne Case, the insured at the time he made application was an at- 
tendant in an insane asylum, and also a newspaper reporter. He gave his oc- 
cupation as that of a newspaper reporter. He followed the occupation of an 
attendant in the asylum at night and that of a newspaper reporter during the 
day. The court said: 

“In walking home the insured was exposed only to such risks as were com- 
mon to all persons going about on the roads and streets in Hastings. Such risks 
did not grow out of his employment at the asylum * * * and hence it is ex- 
tremely doubtful whether the situation is the same as though the injuries he 
sustained had been inflicted upon him by a patient in the asylum.” 

We are not impressed with this argument. 

In the case of AStna Life Insurance Co. v. Dunn, 138 F. 629, 71 €. C. A. 79, 
the insured gave his occupation as a druggist. His drug store burned down, and 
his time was thereafter occupied in settling the business, collecting accounts, and 
fire insurance. He filed on a homestead in Oklahoma and only looked after the 
affairs of the farm. He did not work himself. He had no machinery, no horses 
‘that were broken, had to hire all the work done, and as soon as he could prove 
up and sell the homestead he intended to resume the drug business, His wife 
testified that on the day of the accident she and her husband “drove to farm- 
house to see about renting some machinery for putting in the wheat. Then we 
drove to Lone Wolf to-get our mail, and then home. At the house I got out of 
the buggy, and Mr. Dunn was going to drive to a farmhouse where a gentleman 
lived whom Mr. Dunn often hired to assist in the work.” On this trip he was 
thrown from the buggy and killed. Like the case of Thorne v. Aitna Insurance 
Co., supra, the insured in driving on the roads was exposed only to such risks 
as were common to all persons going about on the roads, but the court held 
that the insured was engaged in the more hazardous occupation of farming, and 
could only recover the reduced indemnity. In that case the insured was injured 
while going to get some one to work on the farm. 

[3] In the instant case the insured did not start out to get some one to work 
in the mine, he went to the mine to work in it himself, and can it be said that, if an 
accident happens when he is on the road to get some one to work, the principle is 
any different if the accident happens when he is on the road to do the work himself ? 
In the case at bar, the insured in walking upon the spur track leading to the mine 
was exposed to greater risk than the insured in the Thorne Case, who was injured 
while walking on the roads or streets in the city of Hastings. Roads and streets are 
built and kept in repair so as to be safe for public travel, but a spur leading to a 
coal mine is a private road, not intended for public use, and is exceedingly danger- 
ous to walk on, in the dark (it is common knowledge that between the 6th of 
cember and on the 6th of February it would be dark in that latitude at 7 o’clock in 
the evening), when the mine is operating night and day, getting out and shipping 
coal to supply the demand for coal in the ane sada but that is not the test. 

It seems to be the settled law that the right to recover on such a policy 
depends upon whether the accident or injury happened while the insured was 
engaged in the occupation in which he was insured, or some casual employment 
that was incidental to the main occupation. 

In the case at bar the insured was injured while on the spur of the Lucky 
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Strike Coal Mine Company, while he was en route .to the coal mine where he 
was employed in shoveling coal, and had been so employed for two. months. 
Certainly he was not employed as a cook at the time, nor was his, walking on the 
spur track of the coal mine company incidental or connected in any way with 
that.of the occupation of a cook, and it seems clear that it was a necessary inci- 
dent of the occupation of working in the coal mine. It was a part of the nightly 
routine, under the stipulation, for the insured.to walk over that spur track every 
night to the mine. Suppose that the insured had two policies,.one for the ac- 
cupation of cook, and one for the occupation of a coal miner, and he was killed, 
while walking to work, in the mine. Under which policy could there be a re- 
covery? It seems clear that the recovery would have to be under the policy 
which insured his employment in the mine.. The fact is that he was. insured in 
his employment in the mine just as certainly as if he had taken out an additional 
policy. The policy under which recovery is: sought covers every kind of employ- 
ment that is mentioned in the insurance company’s manual, and it automatically 
adjusts itself to the occupation of the insured and gives him such indemnity as the 
premium paid by him will purchase in the occupation in which he is engaged 
when injured. We are of the opinion that the insured was injured while engaged 
in a more hazardous employment than that of cook, and he is entitled to recover 
only such amount as his premium would pay for in the more hazardous occupation, 
which is conceded to be $180. As thus modified, the judgment is affirmed. 
Birdzell, C. J., and Burr, Christianson, and Nuessle, JJ., concur. 


FEDERAL SURETY CO. v. WAITE. (No. 11822.) 
Overt of Civil Appeals of Texas Fort Worth. June 4, 1927. 
Rehearing Denied July 2, 1927. 
297 Southwestern Reporter 312. 
1. INSURANCE—INSURED TOTALLY INCAPACITATED FROM. DOING 
‘USUAL WORK, THOUGH LEAVING HOME. DURING ILLNESS TO 

VISIT DOCTOR AND FOR WALKS COULD RECOVER UNDER 

POLICY PROVIDING FOR CONTINUOUS CONFINEMENT TO 

HOUSE. Hae > ; ; 

Under insurance policy, providing for payment to insured during time when 
insured shall be totally and continuously disabled by illness from performing all 
duties of occupation and shall be strictly and continuously confined within house 
under physician’s care, insured was entitled to recover for loss of time occasioned 
by sickness totally incapacitating her from. performing usual work, though she left 
home three times a week for purpose of seeing her doctor and walked around 
outside on doctor’s advice. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


2. INSURANCE—REQUIREMENT THAT INSURED BE CONTINUOUSLY 
CONFINED IN HOUSE TO RECOVER FOR TOTAL DISABILITY 
HELD EVIDENTIARY AND NOT PREREQUISITE TO RECOVERY. | 
Under policy providing for payment of sick benefits in case of total disability 

from performing usual work, requirement that insured shall by reason of illness be 

strictly and continuously confined within house under care of qualified physician is 
evidentiary only of total incapacity and is not a prerequisite to recover for total 
incapacity. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


3. INSURANCE—PETITION UNDER INSURANCE POLICY TO RECOVER 
FOR TOTAL INCAPACITY HELD SUFFICIENT WITHOUT ALLEG- 
ING CONFINEMENT TO HOME DURING ILLNESS. 

Petition for recovery under insurance policy, alleging total loss of time and 
incapacity to labor during sickness, held sufficient without alleging that by reason 
of sickness insured was confined to her home during period for which recovery 
was sought. 

(For. other cases, see Insurance, Dec. Dig. § 525.) 


6. INSURANCE—RECOVERY FOR TOTAL INCAPACITY SHOWN WITH- 
OUT DISPUTE CANNOT BE REVERSED FOR FAILURE TO ESTAB- 
LISH EVIDENTIARY FACT OF CONFINEMENT TO HOUSE STIPU- 
LATED IN POLICY. 

Under policy providing for sick benefits during total incapacity and continuous 
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confinement in house under care of physician; where facts of total incapacity and 
loss of time are established without showing continuous confinement to home, re- 
versible error cannot be predicated on insured’s: failure to prove evidentiary fact 
of confinement to house 

(For other cases, see Insurance, Dec Dig. § 525.) 

Appeal from Tarrant County Court; P. W. Seward, Judge. 

Suit by Sadie B. Waite against the Federal Surety Company. Judgment: for 
plaintiff, and defendant appeals. Affirmed. 

Burgess, Burgess, Chrestman & Brundidge and L. E. Elliott, all of Dallas, for 
appellant, Federal Surety Company, to recover upon its insurance policy No. A 

Frank R. Graves and W. L. Coley, both of Fort Worth, for appellee. 

Conner, C. J. The appellee, Sadie B. Waite, instituted this suit against the 
appellant, Federal Surety Company, to recover upon its insurance policy No. A- 
21717. She alleged that by the terms of the policy the company had agreed to pay 
the sum of $100 per month for such time as plaintiff should be incapacitated from 
performing the usual duties of her vocation and the sum of $50 per month for 
such time as plaintiff might be partially incapacitated from performing such duties 
on account of any illness. She specifically averred: — 

“That while said policy was in full force and effect plaintiff became ill and 
wholly incapacitated from performing the duties of her vocation and continued 
such total and partial incapacity for a period of seven months and that by reason 
thereof defendant became liable to plaintiff and promised and agreed to pay plain- 
tiff the sum of $600.” 


The appellant company answered by a general demurrer and a general denial 
and the following special answer: 

“Specially answering defendant would show to the court that it has offered 
to pay plaintiff and has tendered to her, and her attorney, all that she is entitled 
to under any policy written by this defendant for plaintiff; that defendant has 
tendered to plaintiff the sum of $146.44, and here now tenders into court the 
said sum of $146.44, in full settlement of its liability to plaintiff and under the policy 
described in plaintiff’s petition as its No. A-21717.” 

The trial was before the court without a jury, and the court found that 
appellee was entitled to indemnity under the terms of the policy at the rate of $100 


. per month beginning April 5, 1925, and ending September 1, 1925, four months and 


twenty-five days, aggregating the sum of $483.33, together with interest at the rate 
of 6 per cent., amounting to the further sum of $32.50. From the judgment so 
rendered, the insurance company has appealed. 

The issuance of the policy, payment of premiums, etc., as alleged by plaintiff, are 
not disputed; the only controversy being whether the appellee, by her testimony, has 
brought herself within the terms of the section of the policy upon which the judg- 
ment rests. The policy by its terms declares that it is given against loss of life, 
limb, etc., resulting from a purely accidental event, and— 

“against loss of time from sickness which is contracted and begins not less than 
fifteen days after the date of this policy—all in. the manner and to the extent 
hereinafter provided. 

“Part VIII. Indemnity for Illness—In the event that the insured while this 
policy is in force shall suffer from any bodily illness, or disease, which is contracted 
and begins during said time, the company will pay for loss of time necessarily re- 
sulting therefrom as follows: 

“A, Said monthly illness indemnity for the period of time, not exceeding 
twenty-four months, during which the insured shall be totally and continuously dis- 
abled by such illness, or disease, from performing each and every duty pertaining 
to his occupation, and shall also by reason of such illness be strictly and continu- 
ously confined within the house and therein be under the regular care of, a legally 
qualified physician. 

“B. One-half said monthly illness indemnity will be paid for such period, not 
exceeding two months, as the insured by reason of a nonconfining sickness or by 
reason of convalescence from a confining sickness shall be totally and continuously 
disabled from performing each and every duty pertaining to his occupation and 
shall also be under the regular care of a legally qualified physician, though not con- 
fined within the house.” 

The only evidence offered on the trial was that of plaintiff, consisting of the 
policy from which we have quoted, and of her own testimony. In substance, 
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She testified that she was a stenographer and had applied for and received the 
policy of insurance from which we have quoted and paid the premiutn thereon; that 
she became ill on April 5, 1925, while the policy was in force; that her illness 
was a breakdown from overwork, and continued from April 5th until the Ist of 
September, during which time she was not able to do any work; that the first 
physician she had with her was Dr. Chase; that “I was incapacitated froth per- 
forming any of my work of my usual vocation from the Sth of April until the 
Ist of September. I was confined at home; I was under the care of a physician 
. until the 4th of August, anyway.” She further testified that she was in the hospital 
one week; that after the Ist of Septernber she started to work, but was not 
able to do more than 50 to 75 per cent. thereof; that she had never been able to 
go back and do all of her work as she did before her illness. 
On cross-examination she testified : 


“The doctors removed my tonsils, too; I was at the hospital one day for that; 
I was there an additional week afterwards. I was never visited by doctors at my 
house. The doctors wouldn’t come to my house to see me. I went to see the doctor, 
1 went to the doctor’s office about once a week, and after I left the hospital I 
went back to the hospital three times a week for two months for treatment. I left 
the hospital June 4th. Prior to that time I went to see Dr. Chase about once a 
week, and then from June 4th I went to see Drs. Horn & Ott three times a week fot 
two months. I was in the hospital while I had my tonsils removed, and then 
my sister took me home and waited on me at my room, and when my sister left 1 
went back to the hospital and stayed there a week. I had to go to town to make 
these trips to the hospital. After a little while I went to town for other things. 
After a while the doctor told me to exercise. Dr. Chase told me that, while I was 
being treated by him, I did go out and walk around 4 little bit—not very much, 
Then after I came out of the hospital I was going to town three times a week to 
see the doctor. I did not go to town for other things; that is, only to change 
cars. I had to go to town to change cars to go to the hospital. I didn’t do any 
funning around town. I didn’t make a trip to Dallas during that time. When 
I came to town, if I had a prescription, I would have it put up, and I stopped 
to eat my lunch—change cars right near there where the café was, and where the 
drug store was. I didn’t go around any of the department stores; not until later. 
As I got my strength I went around more. I began to get stronger when I left the 
hospital, but I didn’t run around town when I first left the hospital. I can’t 
tell you just what date. I had made other errands, but when I first left the hos- 
pital I didn’t run around town any. I left the hospital the 4th of June. Prior to 
the titne I left the hospital I had gone out on the advice of Dr. Chase. I had gone 
out walking around prior to the time I went to the hospital. And I had gone 
to see Dr. Chase and visit him in his office.” 


It was admitted that the defendant had tendered to the plaintiff and into 
court the sum of $146.44. 


The fact that appellee was wholly incapacitated during the period alleged from 
performing each and every duty pertaining to her occupation is not disputed, but 
appellant’s contention is that the evidence fails to show that she was “strictly and 
continuously confined within the house and therein be under the regular care of a 
legally qualified physician,” and hence is not entitled to recover under section A of 
the policy, quoted above, but. is only entitled to recover under the terms of section B 
of the policy, as quoted. In compliance with which and in satisfaction thereof, 
its tender of payment had been made. 


On the contrary, appellee’s contention is to the effect that the policy construed 
as a whole protected her from loss of time resulting from illness so that she could 
not perform the duties pertaining to her occupation, and that the reason and spirit 
of the contract is that, for the premium paid, if appellee became totally and continu- 
ously disabled, by reason. of illneess and disease from performing her duties as 
stenographer, she should be paid for that time, by the appellant, $100 per month. 
In support of appellant’s contention, the following authorities are cited: Cooper v. 
Phoenix Accident & Sick Benefit Ass’n. 141 Mich. 478, 104 N. W. 734; Dunning v. 
Mass. Mut. Acc. Ass’n, 99 Me. 390, 59 A. 535; Bradshaw v. Am. Benevolent Ass’n, 
112 Mo. App. 435, 87 S. W. 46; Sawyer v. Masonic Protective Ass’n, 75 N. H. 
276, 73 A. 168; Pirscher v. Casualty Co., 131 Md. 449, 102 A. 546, L. R. A. 
1918B, 996; Olinger v. Mass. Protective Ass’n (Mo. App.) 278 S. W. 86; Rocci v. 
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Mass. Acc. Co., 222 Mass. 336, 110 N. E. 972, oy Cas. 1918C, 529; Bucher v. 
Great Eastern Casualty Co. (Mo. App.) 215 S. 494. 

In behalf of appellee, we have considered vibe following authorities: So. 
Surety Co. v. Diercks (Tex. Civ. App.) 250 S. W. 755; Musser v. Great North- 
ern Life Ins. Co., 218 Mo. App. 640, 266 S. W. 325; Jennings v. Brotherhood 
Acc. Co., 44 Colo. 68, 96 P. 982, 18 L. R. A. (N. S.) 109, 130 Am. St. Rep. 109; 
Mutual Ben. Ass'n v. Nancarrow, 18 — App. 274, 71 P. 423; Scales v. Masonic 
Protective Ass’n, 70 N. H. 490, "48 A. 1084. 

The cases cited do not seem to be entirely harmonious. Those cited in behalf of 
appellant adopt a more literal construction of the terms of the policy. The general 
trend of those cases may be illustrated by the cases of Cooper v. Phoenix Acc. & 
Sick Benefit Ass’n, by the Supreme Court of Michigan, Bradshaw v. Benevolent, 
Ass’n and Olinger v. Mass. Protective Ass'n. all cited above. 

The case last mentioned was one in which the policy provided that, if the 
plaintiff suffered from disease resulting in continuous total disability for at 
least five days, requiring the attendance of a physician, and confining the insured 
within the house or hospital, the defendant would pay the insured $25 per week 
continuously during such disability, and that, if plaintiff should be totally dis- 
abled by disease for at least five days, but not confined within the house or 
hospital, defendant would pay for a period of such disability, not exceeding 26 
weeks, $12.50 per week. he plaintiff claimed total disability confining him in 
the house and requiring the regular and personal attendance of a licensed physician 
from October 16, 1922, to December 20, 1923. He testified, in substance, that his 
sickness incapacitated him from performing his usual labors, and that he remained 
in the house except when he would go to Kansas City for treatment and when 
he would walk up town from his home in Marceline; that this was a distance of 
four blocks; that between treatments while in Kansas City he would “walk a 
little while and come back”; that he felt better by taking a little exercise; that 
he would walk a couple of blocks and be tired; that he at all times was able ‘to 
walk around a little and go outside of the house except when he was down for 
twelve days at home, after which he recuperated and went back to the doctor; that 
his physician advised him to keep out of doors as much as possible: The court, 
in ruling upon the case, stated that from the testimony it appeared that, except 


- for the period of twelve days when the plaintiff was confined to his home, he 


was able to be out unassisted, and at all times to walk around a little outside of 
the house, make trips to Kansas City on the train during the entire period of his 
illness; that he was able to go to the doctor”’s office, and none of his physicians 
treated him at his home. He reported to the company that he had not been con- 
fined to the house; that he felt better when he exercised; and there was no 
evidence that he was ever in the hospital. The court, among other things, said: 

“Of course, the clause concerning confinement to the house does not_mean 
that plaintiff must spend every minute in the house in order to recover. But in 
order to be entitled to $25 per week indemnity, he must have been confined to 
the house in a substantial sense. [Citing cases.] * * * It is apparent that 
plaintiff was not confined substantially to his home in the sense used in the 
policy.” 

In the case of Bradshaw v. Benevolent Association, the policy provided for 
an indemnity “should the member, by reason of sickness or disease, be wholly in- 
capacitated from transacting any and every kind of work or business, and as a 
result thereof be entirely and continuously confined in bed and under the charge 
and subject to the personal calls of some regular qualified physician.” The 
plaintiff in that case had a nervous breakdown or attack of neurasthenia. He 
was under the attention of a physician throughout his sickness, and wholly. inca- 
pacitated to attend to any business, but was never, even when at his worst, con- 
fined to his bed. It is true, he rested occasionally in bed during the daytime, . 
but spent most of the hours of the day out of doors. In this he acted under the , 
advice of his physician, who thought it was better for him to be in the open air 
than in the house. Plaintiff testified that during the month of June, when he was 
worse than at any other time, he went to St. Louis to consult a physician, and in 
May took a trip to Texas and remained ten days He was never confined to his 
bed constantly, but sometimes stayed in bed two or three days out of a week. The 
court held that the evidence failed to bring the plaintiff within the requirement 
that he should be confined to his bed; that to so hold would be to ignore one 
clause of the policy. 
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In the case of Sawyer v. Masonic Protective Ass’n, by the Supreme Court of 
New Hampshire, it, was held that a plaintiff shown to have been totally dis- 
abled for labor, but able to walk a quarter of a mile to a barber shop, did not 
bring himself within. the provision of a benefit. certificate, providing that a dis- 
ability, to constitute a claim for sickness, should require absolute, necessary, and 
continuous.confinement to the house for not less than 14 days, etc 

In volume 4 of Cooley’s Brief .on the Law.of Insurance, p. 3293 it is said 
that policies promising indemnity for disability due to an injury or disability due 
to ill health sometimes require that the disability shall be such as to necessitate 
confinement to the house. It is said that such condition is valid, citing the cases 
of Dunning v. Mass. Mut. Acc. Ass’n, 99 Me. 390, 59 A. 535, and Bishop v. U. S. 
Casualty Co., 99 App. Div. 530, 91 N. Y. S. 176. Following the statement, how- 
ever, are numerous cases in which the construction of such provision in policies 
are not. so rigid. 

Turning to the cases cited in behalf of appellee, we find that in the case of 
Scales v. Masonic Protective Ass’n, 70 N. H. 490, 48 A. 1084, by the Supreme 
Court of Massachusetts it was held, quoting from the headnotes, that: 

“Where a benefit certificate provided that plaintiff should receive sick bene- 
fits if he were sick so as to be ‘totally disabled, and absolutely, necessarily, and con- 
tinuously confined to his house,’ he was entitled to such benefits where he was 
totally disabled by sickness, but remained in the open air much of the time, un- 
der direction of his physician, since defendant’s liability depended on the disability 
of the insured, and not on his confinement to the house, which was merely an 
evidentiary fact, and not a condition precedent.” 

In the case of Mutual Ben. Ass’n v. Nancarrow, by the Colorado Court of 
Appeals, 18 Colo. App. 274, 71 P. 423, it was held that one was confined to the 
house within the provision of an accident policy when by reason of sickness there 
was complete and enforced withdrawal from business and work, though he may 
occasionally be able to leave the house and take the car to his doctor’s office. 

In the case of Jennings v. Brotherhood Accident Co., 44 Colo. 68, 96 P. 982, 
18 L. R. A. (N. S.) 109, 130 Am. St. Rep. 109, by the Supreme Court of Colo- 
rado, the policy sued on provided that: 

“A disability, to constitute a claim for indemnity for sickness only, shall be 
continuous, complete and total, requiring absolute, necessary confinement to the 
house for not less than fourteen consecutive days.” 

It appears from the testimony that during a considerable portion of the per- 
iod for which plaintiff claimed sick benefits he was out nearly every day, by advice 
of his physician, when the. weather was favorable, and that he was not actually 
confined to his bed on account of sickness during that time. It did appear, how- 
ever, that during this period he was not able to perform any labor, or pursue his 
usual calling. The court said: 

“The intention of the parties to a contract of insurance is indemnity, and this 
intention is to be kept in view and favored in construing its provisions. Having 
indemnity for its object, a policy of insurance is to be construed liberally to that 
end, and for this reason conditions and provisos therein will be strictly construed 
against the insurers, because their object is to limit the scope and defeat the pur- 
pose of the principal contract.” 

In the case of Musser v. Great Northern Life Ins. Co., 218 Mo. App. 640, 
266 S. W. 325, the Kansas City Court of Appeals held that the insured was con- 
fined in the house, within the legal meaning of a health policy, though taken out 
by a brother at the doctor’s direction about twice a.month. 


In the case of Southern Surety Co. v. Diercks (Tex. Civ. App.) 250 S. W. 
755, the policy contained the following stipulation: 


“If any sickness contracted by the insured during the term of this policy, when 
the insured is regularly treated by a legally qualified physician, necessarily and 
continuously confines the insured within the house, necessitating treatment thereat 
for a period beginning during said term, and prevents the insured throughout 
the period of such confinement from performing any and every kind of duty 
pertaining to his occupation, the company will pay the insured for the period of 


such confinement not exceeding twelve consecutive months the monthly indemnity 
specified in part 1.” 


As explanatory of this provision of the policy, the trial court gave the fol- 
lowing instruction : 
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“Confinement to the house does not necessarily mean a constant literal re- 
straint within the house; and an occasional visit to the offite of her physician for 
treatment, or taking exercise and walking as a part of the plaintiff's treatment, 
would not necessarily mean that she was not at such times confined to her house 
as contemplated by the policy or contract in evidence in this case.” 

Error was assigned to the explanatory charge quoted, but on appeal to the 
Court of Civil Appeals at Texarkana, the charge was approved in an opinion by 
Mr. Justice Hodges, and a writ of error was refused by our Supreme Court. 

[1, 2] We approve the more liberal construction adopted by our own case 
last cited and those cited in connection therewith. The purpose that must have 
been in the mind of the insured at the time of the taking out of her policy was 
that she would thereby be indemnified for loss of time for the period specified 
if occasioned by sickness which would totally incapacitate her from performing 
her usual work. And the policy construed as a whole, it seems to us, would na- 
turally create such an impression. We think it is evident, as said in one of the 
cited cases, that the requirement that the insured must be confined within her 
house or home is but evidentiary. The only legal purpose for the insertion of 
such a requirement would seem to: be that thereby a total loss of time and in- 
capacity to labor would be shown with certainty. While such confinement in the 
house might present undoubted evidence of a loss of time and incapacity to labor, 
in this case the court has found the fact that plaintiff by reason of her sickness 
was in fact totally incapacitated to labor and lost the time for which indemnity 
was awarded, and this finding is not questioned, and must therefore be accepted 
by us as an undisputed fact. It cannot therefore be said that appellant has been 
prejudiced by the failure of plaintiff to literally prove confinement to her home 
during the entire term of her disability. 

[3, 4] Appellant insists that appellee’s petition will not support a recovery 
under paragraph A of the policy above quoted. While the petition, as will be 
seen from the quotations we ‘have made therefrom, fails to allege that, by rea- 
son of her sickness, appellee was confined to her home during the period for 
which she sought a recovery, she does allege total loss of time and incapacity 
to labor during that period, which in general terms, is sufficient if our construc- 
tion of the policy is correct. It cannot, in any view of the case, be said that ap- 
_pellant’s general demurrer should have been sustained. The allegation at all 
events would bring the plaintiff within paragraph B of the policy. Appellant pre- 
sented no special exception, and the record fails to show that the court’s ruling 
on the general demurrer was requested or had, and there is no assignment to 
any action of the court relating thereto. We think it now too late, after verdict 
and judgment, to justify a ruling on our part sustaining appellant’s contention in 
the particular last mentioned. cot 

On the whole, we think the judgment must be affirmed, and it is so ordered. 


On Motion for Rehearing. 


[5] Appellant in its motion for a rehearing insists that our construction of 
the policy renders clause B of part VIII, upon which appellant relies, wholly 
superfluous, and upon a casual consideration is might so appear, but we do not 
think it necessarily so in all cases. The general rule is that, in the absence of 
fraud, accident, or mistake, parties are sued in accordance with the terms of the 
contract construed as a whole, and with effect given to all of its parts when that 
can be done. We find no fault in this general rule, but in all cases the purpose 
and true intent of the parties to the contract is to be diligently sought, and in the 
ascertainment of such purpose the contract as a whole, the situation of the par- 
ties, and the circumstances under which the contract was executed, should be con- 
sidered. ‘ ‘ , = ae ‘ 

[6] So considering the contract of insurance in question, it is clearly one o 
indemnity. Its major purpose was to indemnify appellee for loss of time, occa- 
sioned by a total incapacity to labor arising from sickness. The insurance com- 
pany had the clear right to prescribe the kind and character of evidence which 
would with the greatest certainty establish the fact of loss of time so occasioned 
when claimed. This it did in the present case by in effect requiting proof of a 
sickness necessitating confinement in’ the home and attendance therein of a physi- 
cian. These’ provisions are termed “evidentiary”’in some of the decisions and 
have no other reason fairly assignable for their presence in the contract. Where 
the facts of total incapacity and loss of time are otherwise established without dis- 
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pute, or contest, as in the case here, reversible error should not be made to rest 
alone on the mere failure to establish the vital fact by the evidentiary instru- 
mentalities prescribed in the contract. It would be doubtless otherwise im cases 
where the loss on, time and incapacity to labor is questioned or left in doubt. In 
such cases the indemnifying company can well be said to have the right to in- 
sist upon the character and method of proof it had taken the precaution to pre- 
scribe. 
We conclude that the motion for rehearing should be overruled. 


SALLEY v. AMICABLE LIFE INS. CO. (No. 9005.) 
Court of Civil Appeals of Texas. Galveston. June 15, 1927. 
Rehearing Denied July 6, 1927. 

297 Southwestern Reporter 612. 

1. INSURANCE— IN INSURANCE AGENT’S SUIT FOR COMMISSIONS, 
POLICY KEPT BY AGENT HELD UNDELIVERED WHERE 
NEITHER AGENT NOR THOSE INSURED HAD COMPLIED WITH 
CONDITIONS. 

Insurance agent held not entitled to commissions under agency contract 
making company rules a part thereof, where the agent kept the policy and 
neither he nor those insured, at time of cancellation, had compiled with condi- 
tions which the company made necessary to effective delivery, notwithstanding 
contention that the agent held the policy for those insured. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 


2. INSURANCE—IN INSURANCE AGENT’S SUIT FOR COMMISSIONS, 
PLEADINGS ALLEGING ARBITRARY REJECTION OF APPLICA- 
aa ALLEGING BAD FAITH HELD SUBJECT TO DE- 
Pleadings jin suit by insurance agent for commissions, which alleged that 

company rejected applications arbitrarily, held subject to demurrer, where not 

alleging that such rejection amounted to bad faith. 
(For other cases, see Insurance, Dec. Dig. § 84[6].) 


3. INSURANCE—INSURANCE COMPANY NEED NOT DISCLOSE TO 
AGENT REASON FOR REJECTING APPLICATIONS, WHERE 
AGENCY CONTRACT INCORPORATES RULE STATING THAT COM- 
PANY WILL NOT DISCLOSE REASONS. 

Under contract of agency which incorporated the rules of the company, in- 
cluding rule stating that the company would not disclose the reason for declin- 
ing applications, an insurance company may reject applications for insurance 
without being bound to justify or explain such action to its agent claiming com- 
missions. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 


Appeal from District Court, Harris County; Roy F. Campbell, Judge. 

Suit by R. C. Salley against the Amicable Life Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Affinmed. 

R. H. Ward and Gordon O. McGehee, of Houston, for appellant. 

Maurice Hirsch and Ben J. Brown, both of Houston, and Williams, Wil- 
liams, McClellan & Lincoln, of Waco, for appellee. 

Graves, J. Pursuant to a written contract of agency for it in procuring con- 
tracts of life insurance, appellant sued appellee to recover commissions on nine 
applications theretofore obtained by him during July and August, 1925, those of 
Ruth Rayburn, H. Clyde Smith, Carey E. Smith, and Pessell Fowler for $25,000 
each, those of Clay Fowler, Matt Moss and A. A. Huffstatler for $100,000 each, 
that of Thomas G. Hyslop for $75,000 and that of John B. Stribling for $50,000. 
Policies upon the Rayburn, Hyslop, and Clyde Smith applications were issued 
and mailed to appellant, together with some accompanying papers and directions, 
to be delivered upon the performance of certain conditions; the remaining six 
applications were rejected outright. : 


Under the contract of employment, appellant was to get 90 per cent. of the 
first year’s premiums on the insurance he procured if they were collected within 
30 days, but if not, then 85 per cent. He alleged that all the nine persons so 
presented were good, insurable risks; that Rayburn, Hyslop, and Clyde Smith 
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nad been so accepted after proper medical reports, and the policies on their 
lives accordingly issued and sent to him by mail for unconditional delivery, 
but thereafter before he had delivered them to the beneficiaries, the appellee, 
without giving him any reason therefor, demanded their return to it for can- 
cellation, with which demand he finally protestingly complied, not, however, 
having obtained the beneficiaries’ consent thereto; that the other six applications, 
although favorably passed upon by the appellee under approving reports from 
its doctors, and after notice to him that the policies thereon. would be issued in 
due course, had subsequently, without giving him any excuse therefor, been by 
it illegally, unlawfully, and arbitrarily rejected, and no policies at all issued there- 
under; and that the company had wrongfully refused to pay him the agreed 
commissions on all of the nine applications, to his damage in the several speci- 
fied amounts thereof. 

In reply, as its brief here summarizes the matter, the appellee “set out in 
detail the terms and provisions of the contract between appellant and appellee, 
including rules and regulations of the company, which are made a part of the 
contract, and applied the contractual provisions both by way of demurrer and 
as defenses on the merits. It also pleaded and relied upon the general custom 
and usage of insurance companies to exercise the absolute and unqualified right 
to accept or reject any application for life insurance without being bound to 
justify such action or to inform the applicant, agent, or any other persons of 
the reason for such action, and this custom or usage was invoked in aid, if need 
be, of its contention that the written contract in question expressly conferred 
the absolute right to reject or accept without question proposed insurance risks. 
Appellee denied any wrongful or arbitrary purpose in declining the applications 
sued on herein, and asserted that it had no motive to injure or oppress appellant. 
It justified its action, if such were required, on grounds of common business pru- 
dence and good faith. For special answer concerning the three policies that were 
written on the lives of Ruth Rayburn, Thomas G. Hyslop and H. Clyde Smith, 
appellee pleaded that, prior to any delivery of the policies, it received additional 
information affecting the desirability of said parties as life insurance risks, which 
caused it to honestly conchide that it should not issue insurance on the lives of said 
parties. It alleged the discovery by it that these three applicants, as well as the 
other six, were part and parcel of a speculative scheme, and were separately and 
collectively dangerous risks from an insurance standpoint.” 

The answer at length detailed the averments concerning the alleged inter- 
relation among, as well as appellee’s reasons for declining, all the applications. 

The trial court sustained the general demurer to so much of appellant’s cause. 
of action as sought recovery upon the six rejected applications and dismissed the 
same, but permitted a jury hearing uopn that affecting the three issued policies; 
at its conclusions, however, a verdict in favor of the appellee was instructed, and 
from the resulting judgment the appeal proceeds. 

[1] At the outset of appellant’s brief the correctness of the adverse judgment 
as a whole is said to be dependent upon whether or not the court erred in giv- 
ing the peremptory instruction in favor of the insurance company as to the 
commissions claimed on the three issued policies; accepting that statement as 
both binding and true, it is only necessary to determine that question. 

Considering the entire evidence, we conclude the action was not erroneous. 
Appellant’s contrary position, as the resume of his pleadings has presaged, rests 
upon the contention that there was, as between himself and the insurance com- 
pany, what amounted in law to a delivery of these policies to the beneficiaries, 
thereby leaving in it no right of recall or subsequent rejection and entitling him 
to his commissions; but we think the undisputed facts show there was no such 
delivery. The contract of agency declared upon provided that the rules, regu- 
lations, and instructions of the company should be a part thereof, that the 
agent’s stipulated commissions thereon were to be allowed when the first year’s 
premiums on issued policies that had been deliverd and accepted by the insured 
were collected and paid to the company in cash, that the agent should not pay, 
allow, or offer applicants for insurance any rebate of premium or other induce- 
ment not specified in the policy, but that he should, satisfactorily to the com- 
pany, solicit all applications for insurance in it in accordance with its written or 
printed rules, and, under no condition, should he deliver or allow the delivery of 
any policy unless the applicant was in good health at that time. 
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The applicable rules, regulations, and instruction thus made part and par- 
cel of the agreement sued upon, in so far as material, further required that all 
three of these applicants should sign written acceptances of their policies, as well 
as prescribed forms of assignment thereof to the concern that was to pay the 
first year’s premiums thereon, and that Hyslop was to sign an amended applica- 
tion, all of which papers were attached to and sent along with the policies 
themselves to the appellant. 

The evidence wholly fails to show any waiver whatever of any one of these 
express conditions precedent to a delivery of the policies to the beneficiaries, ex- 
cept that requiring payment of the premiums in cash, in lieu of which the com- 
pany seems to have agreed, subject to strict compliance in other respects, to 
accept a financing of them to be effected by a corporation known as the Pro- 
ducers’ Credit Company. But not even that was carried out, as likewise were 
none of the unwaived requirements. 

In substance, the most that may be justifiably said under the evidence to 
have transpired is this: A personal arrangement was made between the ap- 
pellee’s president and appellant that the latter might send in the applications of 
these people with the understanding that they would give him their notes for 
the first year’s premiums, which he would assign in consideration of money he 
had received from it to the Producers’ Credit Company, a corporation of Llano, 
Tex., to which concern also’the applicants were all indebted, and that the policies 
when issued would be accompanied by blank assignment forms whereby those 
insured might assign them to the credit company, as its interest appeared, where- 
upon it in turn would pay to appellee the premiums thereon for the first year; 
that the applications having been sent in to appellee, it issued the policies there- 
on, and, respectively, on August 21, 28, and September 5, 1925, mailed them to 
the appellant, inclosing with them two kinds of receipt forms to it therefore— 
one applicable for cash, the other for note premium-payments—blank assign- 
ments of the policies to the credit company, which upon the face thereof pro- 
vided that they should first be signed by the assured and duplicates thereof 
filed in the insurance company’s home office before it should be required to 
notice them, as well as an amended application in the particular case of Mr. Hy- 
slop, all of which papers it directed him in making delivery to have the bene- 
ficiaries execute, peremptorily specifying that the Hyslop policy must not leave 
his possession until the amended application had been duly signed, witnessed, 
and returned promptly to its home office; that the policies and these accompanying 

- documents were received in due course of mail by appellant and held in his pos- 
session undelivered, without any of the specified acts upon the part of any of the 
applicants or the credit company having been performed, and without remittances 
by notes or cash for any of the premiums or further communication from him con- 
cerning the same, until September 15, 1925, when the appellee by letter demanded 
their return to it for cancellation. 

No notes for the premiums were ever executed by any of the beneficiaries, no 
communication between any of them and the agent after their applications were 
first given is shown, other than the telephone conversation with Miss Rayburn 
infra, nor was it ascertained that any of them were in good health either at the 
time the policies were so sent to the agent for conditional delivery, or at anytime 
before they were turned to the company for cancellation. 

As the appellee’s brief well puts the matter: ; 


“Not a scintilla of evidence would show that the company had agreed with 
him that he could extend credit on any other basis than by note. Not a scintilla 
of evidence would show that the company ever waived its requirement that the 
agent prior to delivery should ascertain that the applicant was in good health. 
Not a scintilla of evidence would support a finding that the company ever 
waived its requirement that the applicants should sign the written acceptances in- 
closed with the policies. Not a scintilla of evidence shows that it ever withdrew its 
express stipulation that the amended specification should be signed before the Hy- 
slop policy was delivered. Not a scintilla of evidence shows that it ever agreed 
to recognize the contract to assign the policies to the Producers’ Credit Com- 
pany unless and until the applicants had received the policies, settled the prem- 


iums therefor, and executed the regular form of assignment which was inclosed 
with the policies.” 
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It is true appellant testified that, after receiving the policies, he wrote all the 

applicants of that fact, saying that he was holding them until the other six poli- 
cies were issued, when all the nine would be delivered at one time to the credit 
company; also that he told Miss Ruth Rayburn, secretary and general manager 
of that company, the same thing by telephone, and that she said that was satis- 
factory. But there is not anywhere in his testimony any explanation of his fail- 
ure to live up to his contract in the indispenable particulars referred to, nor any 
intimation that, after so receiving them, he was holding these policies as the 
agent of the beneficiaries; on the contrary, it clearly appears from his corres- 
pondence with the company and otherwise that he neither so assumed to act nor 
regarded himself, because he invariably refers to deliveries to be made in the fu- 
ture and to having been prevented from making them by the acts of the ap- 
pellee; he neither told the beneficaries he was holding the policies for them, nor 
did they in turn agree to receive them and request that he hold them in their 
behalf, merely that he would receive them and would make delivery at a later date; 
he therefore fails to make an analogous case to that of Insurance Co., v. Brown 
(Tex. Civ. App.) 166 S. W. 660 upon which he relies. Likewise the other discrep- 
ancies as pointed out differentiate the facts here from those controlling the other 
cases appellant invokes, principally those of Life Ass’n v. Harris, 94 Tex. 36, 57 
S. W. 635, 86 Am. St. Rep. 813; Insurance Co. v. Blysard (Tex. Civ. App. 207 S. W. 
162; Denton v. Insurance Co. (Tex. Civ. App.) 231 S. W. 438. 
_ Rather, when rightly applied, do all these authorities support our conclu- 
sion that the facts here appearing conclusively demonstrate that the antecedent con- 
ditions had never been met and that no delivery of the policies, constructive or 
otherwise, had been effected—in a word, that the entire matter was still tenta- 
tive and executory at the time they were recalled; a discussion of them is deemed 
unnecessary. 

Certainly no one of these applicants was shown to have done anything that 
would have bound him to receive the policy from the company, or pay it the prem- 
iums therefor, and, in such circumstances, either party may refuse to be bound 
by = proposal and call off the transaction. Cooley’s Brief on Insurance, vol. 1, 
p. : 

[2] If appellant’s admission should not be taken as disposing of that part of 
his action based upon the six rejected applications, then we think the demurrer to 
it was rightly sustained, mainly because, after making the contract sued upon, 
which included the company’s rules and regulations, a part of his pleadings, he 
nowhere alleges that the rejection was the result of such unusual and unwillful act 
as amounted to bad faith on the appellee’s part; only that it was “arbitrary, with- 
out any just or legal cause, justification, or excuse, and in violation of the con- 
tract.” 

In addition to those previously mentioned, the contract by this inclusion of 
the rules also contained among several others, trending toward the same general 
effect, these express provisions: 

“The agent shall see that full and explicit. answers are given to all questions 
so that the officers of the company may form independent judgment on the appli- 
cations.” 

“The company will not disclose the reason for declining an application; nei- 
ther will the application be returned. to the agent or the applicant.” * * * 

“Doubtful risks, border line cases, and such as may have been previously 
rejected, postponed or limited for insurance, and similar cases, must be submit- 
ted to the home office before taking a regular application,” etc. 

[3] Under such a contract, it would seem that that the insurance company 
had the right, at least within the limits of good faith and in the exercise of an 
honest judgment, to select its own risks and reject applications for insurance, 
without being bound to justify that action to the party who so contracted with 
it by the statement of its reasons therefor. Mutual Life Ins. Co. of New York 
v. Hodnette (Tex. Civ. App.) 147 S. W. 615. See, also, Lea v. Union Central 
Life Ins. Co., 17 Tex. Civ. App. 451, 43 S W. 927; Currier v. Life Ass’n (C. C. 
A.) 108 F. 737; Moore v. Security Trust Co. (C. C. A.) 168 F. 496. 

There was no error in receiving the testimony complained of; it was admis- 
sible upon the question of the appellee’s good faith in the action it took. 

The judgment of the trial court has been affirmed. 

Affirmed. 
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AUTOMOBILE 


NEWARK FIRE INS. CO. v. REESE. (No. 18147.) 
Court of Appeals of Georgia, Division No. 1. July 28, 1927. 
Rehearing Denied Aug. 12, 1927. 
139 Southeastern Reporter 158. 
1..INSURANCE—VERDICT FOR $525 IN SUIT ON AUTOMOBILE FIRE 
POLICY, FOR $600 HELD NOT FINDING THAT INSURER WAS JUS- 
TIFIED IN RESISTING CLAIM. 
In suit to recover on automobile fire insurance policy in principal sum of $600, 
verdict for only principal sum of $525 was not equivalent to finding that insurer 
oe justified in resisting claims as sued for, where salvage value of automobile was 


(For other cases, see Insurance, Dec. Dig. § 670.) 


2. INSURANCE—INSURED MAY RECOVER DAMAGES AND ATTOR- 
NEY’S FEES AGAINST INSURER DENYING ANY LIABILITY ON 
FIRE POLICY, THOUGH VERDICT IS SUBSTANTIALLY LESS THAN 
AMOUNT CLAIMED. 

In suit on automobile fire insurance policy, fact that verdict is substantially less 
than amount claimed does not preclude insured from recovering damages and at- 
torney’s fees, where insurer denied any liability whatsoever. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Error from City Court of Newman; W. L. Stallings, Judge. 

Action by L. S. Reese against the Newark Fire Insurance Company. Judg- 
ment for plaintiff, defendant’s motion for new trial was overruled, and defendant 
brings error. Affirmed. 

Spalding, MacDougald & Sibley, of Atlanta, and Hall & Jones, of Newman, for 
plaintiff in error. 

Stanford Arnold, of Newman, for defendant in error. 

BioopwortH, J. 1. In view of the amendment to the petition, for no reason 
alleged does the excerpt from the charge of the court, of which complaint is made 
in the first ground of the amendment to the motion for a new trial, require a re- 
hearing of the case. 

[{1, 2] 2. The second special ground of the motion alleges error “because the 
pfincipal sum sued for in this case was $600, the amount named in the policy, 
while the verdict was for only the principal sum of $525, which was subtantially 
less than the amount claimed, and was equivalent to finding that movent was justi- 
fied in resisting the claim as sued for.” This ground is without merit. The suit 
was for $600, the amount of a policy of fire insurance on an automobile. It was 
agreed that the salvage value of the automobile was $75. The verdict was for 
$525. Under the ruling in Central Manufacturing Mutual Ins. Co. v. Graham, 24 
Ga. App. 199 (4), 99 S. E. 434, even though the verdict was “substantially less 
than the amount claimed,” this would not preclude the insured from recovering 
damages and attorney’s fees, since the insurance company denied any liability what- 
soever. 

[3] 3. The ground of the motion based on newly discovered evidence is with- 
out merit. The alleged newly discovered evidence was not discovered for more than 
5 years after the automobile was burned, and related to an alleged conversation 
between the plaintiff and a person who had been dead more than 5 years before the 
affidavits relative to this testimony were made. The only effect of the alleged newly 
discovered evidence would be to impeach the plaintiff. 

“ “Though the witness sought to be impeached by newly discovered evidence 
was the only witness against the prisoner upon a vital point in the case, if the sole 
effect of the evidence would be to impeach the witness a new trial will not be grant- 
ed.’ Arwood v. State, 59 Ga. 391 (1); Levining v. State, 13 Ga. - i Wright 
v. State, 34 Ga. 110 (2); Jackson v. ‘State, 93 Ga. 190, 18 S. E. Haynes v. 
State, 18 Ga. App. 741 (3); 742, 743, 90 S. E. 485, and cases cited. a Key v. State, 
21 Ga. App. 795 (1), 95 S. E. 269. 

Judgment affirmed. 

Broyles, C. J., and Luke, J., concur. 
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INTERMOUNTAIN ASS’N OF CREDIT MEN v. MILWAUKEE 
MECHANICS’ INS. CO. (No. 4640.) 
Supreme Court of Idaho. July 9, 1927. 
258 Pacific Reporter 362. 

2. INSURANCE—ORDINARILY, IN ACTION ON INSURANCE POLICY 
COVERING NUMEROUS SEPARATE ARTICLES, DEFENDANT IS 
ENTITLED TO BILL OF PARTICULARS. 

Ordinarily, in an action on insurance policy covering numerous separate articles, 
defendant is entitled to bill of particulars, especially where no separate items or 
values are set forth in complaint, and particularly where policy provided insured 
should furnish proof of loss and insurer should have access to books and records. 

(For, other cases, see Insurance, Dec. Dig. § 644.) 


4. INSURANCE—REFUSAL TO REQUIRE BILL OF PARTICULARS IN 

ACTION ON FIRE POLICY HELD ABUSE OF DISCRETION. 

Where complaint in action on fire insurance policy stated no particulars what- 
ever of items, values, or cost of property destroyed, refusal of court to require bill 
of particulars constituted an abuse of discretion. 

(For other cases, see Insurance, Dec. Dig. § 644.) 


6. INSURANCE—PLAINTIFF ASSIGNEE SUING ON FIRE POLICY, AL- 
LEGING THAT IT WAS CREDITOR OF INSURED, WAS PROPERLY 
PERMITTED TO MAKE PROOF THEREOF. 

Where plaintiff assignee suing on fire insurance policy alleged that it was suing 
as trustee for insured creditors and that plaintiff was creditor, which allegation was 
denied, it was not error to permit plaintiff to prove such matter as alleged. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


7. INSURANCE—INABILITY OF ASSIGNEE OF FIRE POLICY TO FURN- 
ISH BOOKS OF ACCOUNT, INVENTORIES, AND RECORDS DOES 
NOT, OF ITSELF, PRECLUDE RECOVERY. 

Inability of assignee of insured to furnish books of account, inventories, and 
record of stock destroyed does not, of itself, deprive it of right to recover on fire 
insurance policy, since loss may be established by any competent evidence. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

9. INSURANCE—BATTERIES HELD COVERED BY POLICY ON STOCK 
OF “AUTOMOBILE ACCESSORIES.” 

Batteries held covered by fire insurance policy on stock of “automobile acces- 
sories,” they being plainly within intention of policy as being appliances, extra parts, 
or equipment of such stock. 

(For other cases, see Insurance, Dec. Dig. § 163{5].) 


10. INSURANCE—ASSIGNEE OF FIRE POLICY HELD ENTITLED TO 
INTEREST FROM DATE OF INSURER’S LETTER DENYING LIA- 
BILITY (C. S. § 2551.) 

Under C. S. § 2551, providing for allowance of interest on money after it be- 
comes due, assignee of fire insurance policy was entitled to interest from date of 
insurer’s letter denying liability, under policy providing for payment 60 days after 
satisfactory proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from District Court, Bannock County; Robert M. Terrel, Judge. 

Action on a fire insurance policy by the Intermountain Association of Credit 
Men against the Milwaukee Mechanics’ Insurance Company. Judgment for plain- 
tiff, and defendant appeals. Reversed, and remanded for a new trial. 

Martin & Martin, of Boise, for appell ant. 

B. W. Davis, of Pocatello, for respondent. 


Tay or, J. Plaintiff brought this action as assignee of a fire insurance policy 
issued to one D. W. Long, to recover for a loss sustained by him by a fire Decem- 
ber 26, 1921.. This appeal is from a judgment for the full amount of the policy. 

Appellant assigns numerous errors, some of which it will be unnecessary to 
discuss, sorhe of which are not argued or in their support any authorities cited. 
Four assignments of error will be treated: (1) The overruling of a special demur- 
rer for uncertainty; (2) the refusal of the court to require plaintiff to furnish a 
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bill of particulars; (3) errors in the admission of evidence; (4) error in an in- 
struction that interest should be allowed from the date of the fire. 

[1] Appellant demurred. upon two grounds of uncertainty, only one of which is 
argued, to wit, that it cannot be ascertained “what tires, or tubes, or appliances, or 
duplicate and extra parts, equipment, material, robes, and supplies were in the 
building * * * nor * * * what said materials cost.” The complaint alleged the furn- 
ishing of proof of loss pursuant to the policy. The demurrer admitted, for the 
sake of the argument, that such proof of loss was furnished, which must be pre- 
sumed at that stage to have been in accordance with the requirements of the policy 
as to particularity, which, if so, would have justified the ruling. 

This action was commenced May 7, 1923. Upon July 19, 1923, defendant served 
notice of a demand. for bill of particulars, which was not furnished. Upon Septem- 
ber 22, 1923, appellant filed, with three supporting affidavits, a motion for an order 
requiring “the plaintiff to furnish to the defendant a statement setting forth the 
number and kind and cost price to D. W. Long of the articles described in plain- 
tiff’s complaint, and especially paragraph 4 thereof.” This motion was denied. 

[2] If it be said that the requiring of a bill of particulars is discretionary with 
the court (31 Cyc. 571), yet, in an action upon an insurance policy covering, as 
this one did, mumerous separate articles, the defendant is ordinarily entitled to a 
bill of particulars (26 C. J. 507), especially where no separate items or values are 
set forth in the complaint, and especially in view of the provisions of the policy 
that the insured shall furnish proof of loss, and that the insurer, as often as re- 
quired, shall have access to the books, records, vouchers, etc. 

Respondent’s contention that the granting of such motion is discretionary is 
answered in one of its own citations, to the effect that: 

“The chief office of a bill of particulars is to amplify a pleading, and more 
minutely specify the claim or defense set up. Another object * * * is to prevent 
surprise on the trial, by furnishing that information which a reasonable man would 
require respecting the matters against which he is called upon to defend himself. 
** *” 3 Encyc. of Pl. & Pr. pp. 519, 520, quoted in Blackburn v. Washington Gold 
Mining Co., 19 Wash. 361, 53 P. 369. 

[3] Whether or not the defendant may have had information as to the con- 
tents of the building, it was entitled to know with some particularity what plaintiff 
was going to claim at the trial to have been destroyed, and the values to be claimed 
for the articles, so far as plaintiff could give such information. A bill of particu- 
lars is not for the purpose of discovering evidence, not to find what the plaintiff 
knows, but what he claims. 

[4] It appearing that no such information was furnished, the complaint stating 
no particulars whatever of items, values, or costs, we deem the refusal of the court 
to require a bill of particulars as an abuse of discretion. No showing was made 
whatever that plaintiff could not furnish some of this information, or had made 
any effort whatever, or that the books or records were not available to it or in 
its possession, which would disclose some, if not all, of the information asked for. 

The insured notified defendant’s local agent of the fire immediately following 
it, and the company, on a telegram from the agent, sent an adjuster to Gooding, 
He did not communicate with Long, nor did Long render any proof of loss as 
required by the policy, or at all. Long, on March 20, 1922, assigned to the plain- 
tiff any interest he had in the policy, and upon that date plaintiff wrote defendant 
of the assignment. No proof of loss was furnished by plaintiff until after con- 
siderable correspondence with the defendant, when the plaintiff sent to defendant a 
purported proof of loss about January 5, 1923. The defendant, by letter, immedi- 
ately denied liability, and denied liability in its answer. 


[5] The plaintiff, having pleaded a long course of dealing and correspondence 
between it and the defendant, by which plaintiff claimed that defendant had waived 
proof of loss, at the trial offered, and was permitted over objection to introduce, 
numerous letters and telegrams, Exhibits B to U. The introduction of these ex- 
hibits is assigned as error. It is urged by respondent that appellant did not make 
objections which properly present error for review, but the record plainly discloses 
the contention of appellant as to each of these exhibits, and that the court know- 
ingly ruled upon such objections. As a part of the objection to these exhibits, 
the defendant admitted that it had waived its right to require proof of loss, and 
contended that the exhibits thus became immaterial. Respondent contends that 
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these exhibits were admissible (1) for the purpose of showing a waiver (2) as 
a part of the res geste, and (3) as establishing a date from which the plaintiff 
was entitled to interest upon the recovery. Even if appellant had not conceded 
that the waiver was established, there was much in these letters and telegrams 
of hearsay and irrelevant and prejudicial matter, and only such letters or portions 
thereof as tended to establish a waiver or to fix a date from which to compute 
interest, without being subject to the other objections, should have been admitted. 
The fact that the plaintiff’s own letters contained at the same time competent proof 
in a series of letters to establish waiver or to supply the necessary connection 
between letters of the defendant furnished no excuse for such a deluge of self-serv- 
ing, immaterial, and prejudicial volume of hearsay as was admitted; nor was the 
evidence offered piecemeal, or any offer made of material and admissible portions 
of the letters, but after identification they were offered as Exhibits B to U. 

Respondent contends that the letters were part of the res geste, and admiss- 
ible as such. Counsel cites no authority or reason for such contention, nor do we 
find any. Respondent contends that these letters were admissible to establish a 
waiver, and thus advance the date from which interest would accrue: upon the 
amount found due. Even this contention would not justify the receipt of the mass 
of immaterial and prejudicial matter received. 

Under various authorities, interest is allowable from (1) the date of the fire; 
(2) the date of proof of loss; (3) 60 days after proof of loss; (4) denial of 
liability; (5) commencement of the action; (6) the verdict. Such portions only 
of this correspondence would be material for this purpose as might bear upon 
the establishment of a date for the running of interest, correct upon the law and 
facts of this case. Nor could the date of the commencement of interest depend 
upon any of the vast amount of correspondence offered, other than the letter re- 
turning the proof of loss and denying liability (Exhibit T). 

Appellant contends that the court erred in deciding that it was unnecessary 
for plaintiff to prove for whom it was acting as trustee. Appellant takes an in- 
consistent position for upon the trial its counsel objected to such evidence as im- 
material. There is no occasion to pass upon this assignment, in view of a new trial. 
The plaintiff was the assignee of this policy, with a proper assignment thereof, 
and a judgment in this action, it being shown that the plaintiff was in possession 
of the policy assigned to it as trustee, would protect this defendant against any per- 
son for whom the plaintiff brought the action. The plaintiff had the complete legal 
title to the cause of action, and could legally discharge the defendant from its 
obligation. 30 Cyc. 78. 


[6] Assignment of error No. 10 is a complaint that the court erred in permit- 
ting a witness to testify that Long had any creditors, and that this suit was 
brought and maintained by plaintiff as trustee for the creditors. True, the special 
demurrer raised the point that the complaint did not name the creditors, but that 
has not been argued here. The plaintiff alleged that there were creditors, and the 
defendant denied this allegation. We deem it wholly immaterial that there were 
creditors, but under the pleadings as they stood, and defendant’s contention, it 
was not error to permit plaintiff to prove this matter as alleged. 

{7, 8] Appellant contends that the court erred in permitting the witness Nichols, 
one Barker, and one Kobold to testify to various statements as to the amount of 
stock, automobile tires, and accessories in the stock of Long in the building at 
times remote from the time of the fire. Much of this evidence was erroneously 
admitted. True, the inability of a plaintiff to furnish books of account, inventories, 
and records of the stock destroyed will not of itself deprive the plaintiff of the 
right to recover. A plaintiff may establish his loss by any competent evidence, 
but the inability to furnish the best evidence should be apparent to the court be- 
fore permitting some of the loose statements of quantity of stock and value which 
were permitted. There was no showing of inability of the plaintiff to establish, 
by books, records, inventories, and the like, of what this stock consisted and its 
value, and in the absence of such proof much of the testimony was erroneous. Nor 
can the testimony of the volume of stock at previous dates be considered, of itself, 
proof of value, when, as here, a going concern, between those dates and the fire, 
was engaged in selling from this stock, and no proof was offered of sales or ‘re- 
plenishment between the dates given by the witnesses as to what appeared to them 
at that time to be the value of the stock and the date of the fire. The evidence of 
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the witness Kobold as to having assisted in taking an inventory, and his being per- 
mitted to testify to the value stated by Long some 30 days before the fire, was 
the admission of the purest hearsay and highly prejudicial. We do not hold that, 
when properly connected up with proof of sales and replenishment, evidence may 
not be given of the value of a stock of goods at a time prior to the fire, but such 
proof is not competent without establishing the elements which would go to in- 
crease or decrease or arrive at the true value of the stock at the time of the -fire. 
Much of the evidence as to values was indefinite, but if properly connected up by 
proof of sales and replenishment, the question would be one more of its weight, 
than of admissibility. 

[9] Appellant argues that batteries were not covered by this fire insurance. 
They are plainly within the intention of the policy as either “appliances,” “extra 
parts,” or “equipment” of such a “stock of automobile accessories.” 

[10] The policy herein provided that payment should be due 60 days after 
satisfactory proof of loss was submitted. Under C. S. § 2551, “interest is allowed” 
on “money after the same becomes due.” When, as here, the defendant admits 
that, by Exhibit T, it denied liability, and thereafter, by answer, affirmed such 
denial, the plaintiff was entitled to interest from the date of the letter. Plaintitf 
was not entitled to interest from the date of the fire, nor until it had furnished 
proof of loss or established a waiver thereof. 26 C. J. 374. This action does not 
come within the rules controlling allowance of interes upon unliquidated claims 
for damages, but rather those applicable in an action for money due upon contract. 

The judgment is reversed, and the cause remanded for a new trial. Costs to 
appellant. 

Wm. E. Lee, C. J., and Budge and T. Bailey Lee, JJ., concur. 


PISCIOTTE v. INDEMNITY CO. OF AMERICA. (No. 26405.) 
Supreme Court of Louisiana. July 11, 1927. 
113 Southern Reporter 840. 

1. INSURANCE—AUTOMOBILE THEFT POLICY, REQUIRING EQUIP- 
MENT WITH CERTAIN TRANSMISSION LOCK AND LOCKING OF 
CAR WHEN UNATTENDED, CONSTITUTED WARRANTY TO USE 
SUCH LOCK. 

Provision of policy of automobile theft insurance, requiring insured in. con 
sideration of reduction premium to equip car with “Sargeant lock,” which was trans- 
mission lock, and to lock automobile when unattended, held to constitute war- 
ranty that insured would use such locking device rather than ignition lock when 
leaving car unattended. 


(For other cases, see Insurance, Dec. Dig. § 334[1].) 


2. INSURANCE—CONFLICTING EVIDENCE HELD TO SUPPORT FIND- - 
ING THAT INSURED AUTOMOBILE WAS NOT LOCKED AS RE- 
QUIRED BY POLICY AT TIME OF THEFT. 

In action under automobile theft policy to recover value of stolen automobile, 
conflicting evidence as to whether plaintiff had locked car as required by policy at 
time of theft held to support trial court’s finding that car was not locked. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Civil District Court, Parish of Orleans; Mark M. Boatner, Judge. 

Action by Carlos Pisciotte against Indemnity Company of America. Judgment 
for defendant, and plaintiff appeals. Affirmed. 

Spearing & Mabry, of New Orleans, for appellant. 

Lemle, Moreno & Lemle, of New Orleans, for appellee. 

St. Paul, J. [1] ‘Plaintiff sues for the value of his stolen automobile insured 
against theft by defendant. The defense is that he breached the following war- 
ranty clause of the policy, to wit: 

“In consideration of a reduction in premium, it is warranted by the insured that 
the automobile insured under this policy will be continuously equipped with a lock- 
ing device, known as ‘Sargeant Lock.’ The insured undertakes during ‘the currency 
of this policy, to use all diligence and care in maintaining the efficiency of said 
locking device and in locking the — when leaving it unattended.” 


It is clear that the meaning of said warranty is that the insured shall make use 
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of said locking device when leaving the automobile unattended. For a “locking 
device” which is merely to be attached to an automobile, but not to be used to 
secure the automobile when left unattended, answers no conceivable purpose, and 
therefore would not be an inducement for a “reduction in premium” upon a policy 
insuring against the theft of the ae to which it is attached. 

I 


The locking device known as the “Sargeant Lock,” secures the “transmission” 
mechanism of the automobile; it is different form the “switch,” which operates 
the “ignition” and which may also be locked. The “Sargeant lock” is locked by 
pressing down a push-button in the bottom of the car; it is unlocked by means of 
a key inserted in a keyhole, also at the bottom of the car. The “switch” is locked 


and unlocked by means of a key inserted in a keyhole on the dashboard of the car, 
right in front of the driver. 


II. 

Plaintiff testifies that when he left his car he locked “the transmission,” but 
did not try the gear shift to see if the lock would hold, and does not know 
whether the lock took effect; that he did not tell the defendant’s adjuster and its 
attorney that he had not locked the transmission, but on the contrary had told them 
that he had locked the transmission,, but had not locked the switch. His wife and 
a young lady friend of hers, who were with him, testify that plaintiff, as he got out 
of the car, asked them to wait a moment so that he could “close the car.” 

On the other hand, the adjuster for the defendant and his attorney testify that 
plaintiff told them he had locked only the switch, and had not locked the “trans- 
mission.” And the adjuster testifies further, that plaintiff told him that “he never 
used that lock [i. e. the transmission lock], for the reason that he is very stout 
and it was difficult for him to stoop down to lock [unlock?] it. * * * And he even 
stooped down to show me how difficult it would be for him to use a key—to turn 
the key.” 

IV 


[2] In this conflict of testimony the trial judge, who saw and heard the wit- 
nesses, evidently believed those for the defendant; and we see no manifest error 
in his having done so. Their testimony is even corroborated by a physical fact— 
the ease with which the thief drove off with the car. For a disinterested witness, 
who actually saw the theft committed (but without realizing, at the time, that it 
was a theft), testifies that the thief stepped into the car almost immediately after 
the plaintiff left it, and that he simply took his seat at the wheel and drove off 
without difficulty or even hesitation. 

[3, 4] And this court has repeatedly and uniformly held that the burden rests 
on the appellant to show that the judgment appealed from is erroneous; that in 
cases involving only issues of fact the finding of the trial judge or jury will not 
be disturbed unless there be manifest error and such error pointed out; that a mere 
pointing out of conflicting evidence is not a pointing out of error. Hanton v. N. O. 
&C.R. L. & P. Co., 124 La. 562, 563, 50 So. 544; Winn v. StrickJand, 151 La. 235, 91 
So. 719; Wall v. Dudley, 152 La. 911, 94 So. 441; Davitt v. Long-Bell Farm Land 
Corporation, 162 La. 59, 110 So. 88; Grau v. Consolidated Dredging & Mfg. Co., 
162 La. 205, 110 So. 202. 

Decree 


The judgment appealed from is therefore affirmed. 


CLOWER v. FIDELITY-PHENIX FIRE INS. CO. OF NEW YORK. 
(No. 19769.) 
St. Louis Court of Appeals. Missouri. June 7, 1927. 
Rehearing Denied June 21, 1927. 
296 Southwestern Reporter 257. 

1. INSURANCE—ADDITIONAL FIRE AND THEFT INSURANCE ON 
AUTOMOBILE IN VIOLATION OF TERMS OF FIRST CONTRACT 
WILL AVOID POLICY. 

Additional insurance on automobile for fire and theft in violation of terms of 
first contract will avoid policy, since overinsurance by concurrent policies on same 
property tends to cause carelessness on part of insured and opens door to fraud. 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 
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4. INSURANCE—SEPARATE POLICIES OF FIRE AND THEFT INSUR- 
ANCE ON AUTOMOBILE HELD BY MORTGAGOR AND MORTGAGEE 
DO NOT CONSTITUTE PROHIBITED “ADDITIONAL INSURANCE.” 
To constitute “additional insurance” prohibited by policy of fire and theft in- 

surance covering automobile, both policies must be on same subject-matter and on 

same interest therein, so that mortgagor and mortgagee may have separate poli- 
cies covering their separate interests. 


(For other cases, see Insurance, Dec. Dig. § 336[3].) 


5. INSURANCE—PROVISION IN CHATTEL MORTGAGE COVERING 
AUTOMOBILE, REQUIRING INSURANCE BY MORTGAGOR, HELD 
NOT TO AUTHORIZE MORTGAGEE TO SECURE INSURANCE TILL 
MORTGAGOR DEFAULTED. 

As respects additional insurance, provision in chattel mortgage on automobile 
that mortgagor should keep car insured with loss payable to mortgagee, and that 
mortgagee might obtain such insurance and add premium to mortgage debt if mort- 
gagor neglected to obtain it, held not to authorize mortgagee to secure such insur- 
ance until mortgagor was in default after notice or demand. 

(For other cases, see Insurance, Dec. Dig. § 336[3].) 


6. INSURANCE—MORTGAGEE OF AUTOMOBILE OBTAINING INSUR- 
ANCE WITHOUT NOTICE TO MORTGAGOR HELD NOT MORT- 
GAGOR’S AGENT, AND INSURANCE DID NOT VIOLATE PROVIS- 
ION IN MORTGAGOR’S POLICY AGAINST ADDITIONAL INSUR- 
ANCE. 

Insurance on automobile obtained by mortgagee without notice to mortgagor 
held to be on mortgagee’s interest and not to constitute violation of provision against 
other insurance in policy issued mortgagor, on theory that mortgagee was mort- 
gagor’s agent. 

(For other cases, see Insurance, Dec. Dig. § 336[3].) 


7. INSURANCE—CONTRACT OF INSURANCE COVERING AUTOMOBILE, 
MADE ON BEHALF OF INSURED WITHOUT AUTHORITY, MAY BE 
RATIFIED BY INSURED EVEN AFTER LOSS. 

Contract of insurance covering automobile, made on behalf of insured, though 
without authority, may be ratified by insured even after loss has occurred, provided 
insurer has not meanwhile withdrawn its previous assent. 

(For other cases, see Insurance, Dec. Dig. § 112.) 


8 INSURANCE—MORTGAGOR’S RATIFICATION, AFTER LOSS, OF IN- 
SURANCE PROCURED BY MORTGAGEE OF AUTOMOBILE HELD 
NOT TO RENDER SUCH INSURANCE VIOLATION OF MORT- 
GAGOR’S POLICY PROHIBITING ADDITIONAL INSURANCE. 
Contract of insurance covering automobile, made by mortgagee without notice 

to mortgagor, which did not violate provision in mortgagor’s policy prohibiting 

additional insurance, could not be ratified by mortgagor after loss so as to make 
it violation of such provision. 
(For other cases, see Insurance, Dec. Dig. § 336[3].) 


9. INSURANCE—WHETHER INSURED VIOLATED PROVISION PROHIB- 

ITING ADDITIONAL INSURANCE HELD FOR JURY. 

In action on policy of fire and theft insurance covering automobile, whether 
insured violated provision prohibiting additional insurance in that mortgagee had 
taken out policy covering its interest, in addition to that taken out by mortgagor, 
held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 

13. INSURANCE—PENALTY FOR INSURER’S VEXATIOUS REFUSAL TO 
PAY SHOULD NOT BE INFLICTED UNLESS REFUSAL WAS WILL- 
FUL AND WITHOUT REASONABLE CAUSE. 

Penalty for insurer’s vexatious refusal to pay after loss should not be inflicted 
unless evidence and circumstances disclose that such refusal was willful and with- 
out reasonable cause, as facts would have appeared to reasonably prudent person 
before trial. 


(For other cases, see Insurance, ec. Dig. § 602.) 
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14. INSURANCE—ALLOWANCE FOR INSURER’S VEXATIOUS REFUSAL 
TO PAY LOSS AND ATTORNEY’S FEES HELD ERRONEOUS, WHERE 
LIABILITY WAS DOUBTFUL. 

Where evidence as to existence of prohibited additional insurance on automo- 
bile was conflicting, insurer had such reasonable cause to refuse to pay loss that 
allowance in judgment for vexatious refusal to pay and for attorney's fees was 
error. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Audrain County; N. M. Pettingill, Judge. 

Action by F. E. Clower against the Fidelity-Phenix Fire Insurance Company 
of New York. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded, with directions, if remittitur is filed, to enter judgment for plaintiff; other- 
wise, reversed and remanded for new trial. 

Leahy, Saunders & Walther, of St. Louis, A. C. Whitson, of Mexico, Mo., 
and Lyon Anderson, of St. Louis, for appellant. 

Clarence A. Barnes, of Mexico, Mo., for respondent. 

Bennick, C. This is an action on a ‘policy of fire insurance, issued he defend- 
ant, insuring plaintiff’s automobile against loss by fire and theft. The verdict of 
the jury was in favor of plaintiff, and assessed the amount of his recovery on the 
policy at the sum of $500, together with the sum of $50 as a penalty for vexatious 
delay and the sum of $100 for attorney’s fees. From the judgment rendered on 
such verdict, defendant, after an unavailing motion for a new trial, has duly per- 
fected this appeal. 

The petition was in conventional form, alleging that the policy was issued on 
August 1, 1924, whereby plaintiff’s automobile was insured against loss by fire 
and theft to the amount of $500, for a term of one year; that on December 21st 
following, the said car was totally destroyed by fire; and that the car at the time 
was of the value of $500, or more. 

Defendant’s answer, in addition to a general denial, pleaded that, by the terms 
of the policy, plaintiff warranted that there was no other insurance covering the 
insured property, and that it was provided therein that no recovery could be had, 
if, at the time of the loss, there was any other insurance covering such loss that 
would’ attach if such prior insurance had not been effected. It was then alleged 
that, at the date of the issuance of the policy in suit, and at the time of the fire, 
there was a policy covering the said automobile, issued by the Export Insurance 
Company, and that by reason thereof the policy in suit had become void. It was 
further averred that the policy had been avoided by reason of the concealment 
by plaintiff of the fact of the other insurance. 

Although no reply was filed, it appears that the case was tried as though the 
new matter in the answer was at issue. 

The evidence disclosed that on June 26, 1924, plaintiff purchased from the J. 
E. Lyon Motorcar Company, of Mexico, Mo., a Star coupe, the list price of which 
was $735, which sum included certain extra equipment, consisting of bumpers and 
an extra tire. It developed, however that the total purchase price of the car was 
$781, the sum of $46 in excess of the list price representing a service charge cover- 
ing the interest on the unpaid balance, and the premium on insurance to be taken 
out in conformity to certain provisions in the chattel mortgage. Plaintiff paid 
part cash, and gave his note to the J. E. Lyon Motorcar Company for $390.50, for 
the balance due with interest, and at the same time executed to such company a 
chattel mortgage on the car to secure payment of the note. By the terms of such 
chattel mortgage it was provided that the mortgagor should keep the automobile 
insured against loss or damage by fire and theft, the loss to be payable to said 
mortgagee, as the mortgagee’s interest might appear, and that, in case the mort- 
gagor should neglect or refuse to obtain such insurance, the mortgagee might, at 
its option, obtain the same, all sums of money thus expended to be repayable upon 
demand from said mortgagor to said mortgagee. 

On the same day, the J. E. Lyon Motorcar Company sold the note to the Com- 
mercial Credit Trust, a finance company with its principal offices in Chicago, III, 
and also assigned to ‘the latter all its right, title, and interest in and to said chattel 
mortgage and the property covered thereby. Thereafter, and as of June 26, 1924, 
the Commercial Credit Trust secured a contract of insurance from the Export 
Insurance Company, issued under a master policy, which covered the risk against 
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damage or loss by fire and theft upon any and all cars on which the finance com- 
pany held mortgages. Such contract purported to cover the risk on plaintiff’s car 
to the extent of $580, and provided that the loss should be payable to the Com- 
mercial Credit Trust and others, although not enough of the policy was read into 
the record to disclose what parties the term “others” would include. It was the 
usual custom upon the issuance of a master policy for the finance company to send 
what was termed a certificate of insurance to each mortgagor, although in this case 
plaintiff did not receive such certificate, nor did he have any recollection of having 
been informed at the time he purchased the car that it would be covered by insur- 
ance. 

On July 29, 1924, plaintiff paid the amount of the note in full to the J. F Lyon 
Motorcar Company, by whom the proceeds were immediately transmitted to the 
Commercial Credit Trust and thereupon plaintiff drove the car to Palmer, IIl., where 
he took up with one of defendant’s agents the question of securing insurance on 
his car from defendant company. On August 1, 1924, he obtained the policy upon 
which this action was brought. At the time of procuring same, plaintiff was un- 
aware thaf there was other insurance upon his car, and in his testimony he did 
not recall that defendant’s agent, in taking his application, had asked him about 
other insurance. Subsequently, plaintiff returned to Missouri, and on December 
21, 1924, his car was destroyed by fire in the city of Auxvasse, having a salvage 
value thereafter of $10. 

Shortly after the loss had occurred, plaintiff for the first time learned of the 
outstanding insurance with the Export Insurance Company and informed such com- 
pany of his loss on or shortly before January 19, 1925. However, the certificate of 
insurance from such company was not obtained by plaintiff until in the following 
May. The defendant company was also informed of the loss, and on January 21, 
1925, one of its adjusters interviewed plaintiff relative to the matter. It was in 
this interview that defendant first became advised of the prior insurance in the Ex- 
port Insurance Company. The adjuster testified that during this discussion he 
informed plaintiff that he was entitled to the return of his premium, but it appears 
that the premium was retained by defendant until September 14, 1925, when the 
same was deposited in court after this action had been brought. 

In the policy in suit there was the following condition and stipulation: 

“No recovery shall be had under this policy 1f at the time a loss occurs there 
be any other insurance covering such loss which would attach if this insurance had 
not been effected.” 

{1] The first point made and most earnestly urged by defendant is that the 
court erred in refusing to give the peremptory instruction in the nature of a demur- 
rer to the evidence requested by it at the close of the whole case. With com- 
mendable frankness learned counsel state in their brief the essence of their con- 
tention; namely, that the evidence showed conclusively that plaintiff had violated 
the clause of the policy forbidding double insurance, and that there was no attempt 
on his part to establish a waiver of such breach by defendant. If such contention 
is well taken, plaintiff clearly may not recover, because the law is well settled that 
additional insurance in violation of the terms of the contract will avoid the policy, 
since overinsurance by concurrent policies on the same property tends to cause care- 
lessness on the part of the insured and opens the door to fraud. 


(2, 3] In determining the correctness of the court’s ruling on the demurrer 
at the close of all the evidence, the rule to be applied is the same as in other ac- 
tions—that plaintiff must be given the benefit of all evidence that was adduced in 
his behalf as well as of all evidence favorable to him offered by defendant, in 
addition to which he must be allowed the benefit of reasonable inferences of fact 
on all the proof. Moreover, plaintiff’s evidence must be regarded as true, if not 
impossible or entirely beyond reason, and defendant’s evidence must be taken as 
false, where it is contradicted by that of plaintiff; and the court may not draw 
inferences of fact in defendant’s favor to countervail or overthrow inferences 
tending to support plaintiff’s cause of action. 

[4] To constitute insurance of the sort prohibited, both policies must be upon 
the same subject-matter and upon the same interest therein. Both the mortgagor 
and the mortgagee have separate and distinct insurable interests in property covered 
by a mortgage, and, so long as the policy held by each covers only such respective 
interest, the provision in the policy against other insurance is not violated. 
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Though the above is the general rulé, it has, nevertheless, been held, upon most 
réspectable authority, that insurance procured by a mortgagee, covering his own 
and the owner’s interésts, but obtained without the knowledge, coftsent, or authority 
of the owner, is not such other insurance as to void a policy subsequently obtained 
by the owner himself. Titus v. Glens Falls Insurance Co., 81 N. Y. 410; Doran 
v. Franklin Fire Insurance Co., 86 N. Y. 635; Cannon v. Home Insurance Co., 49 
i a 1367, 22 So. 387; Cowart v. Capital City Insutance Co., 114 Ala. 356, 20 

0. ’ 

This holding seems to be entirely logical and eminently fair. Applied to the 
facts of the case at bar, we find abundant testimony, though contradicted, that plain- 
tiff was unaware of the existence of the policy taken out by the Commercial Credit 
Trust from the Export Insurance Company until long after his loss had occurred. 
Accordingly, leaving out of consideration the element of plaintiff's knowledge, if it 
is to be held that the Commercial Credit Trust obtained its policy of insurance 
with plaintiff’s consent or authority (and assuming only for the sake of argument 
that it covered his interest), such conclusion must be reached by virtue of the provi- 
sion in the chattel mortgage that plaintiff should keep the automobile insured, the 
loss to be payable to the mortgagee, as such mortgagee’s interest might appear, 
and that, in the event plaintiff should neglect or refuse to obtain such insurance, 
the mortgagee might, at its option, obtain the same and add the amount o. the 
premium therefor to the mortgage debt. 

[5] In construing such clause, however, the cases we have cited above hold in 
no uncertain terms that such clause is inoperative as affording authority to the 
mortgagee to secure insurance upon the owner’s intefest until such time as the 
owner is actually shown to have been in default after notice or demand. While it 
is true that plaintiff in the case at bar did not take out insurance at the time the 
purchase was made and the chattel mortgage executed, it was not shown that any 
demand was made upon him to do $0, and furthermore, he had no opportunity to 
become in default in respect to such obligation, for the reason that the Commercial 
Credit Trust, the assignee of the mortgagee, obtained its policy of insurance as of 
the very day of the sale. 


[6] Accordingly, in its final analysis, the whole question resolves itself into one 
of agency. On demurrer, it is our duty to believe plaintiff’s testimony that the 
matter of insurance was not discussed with him at the time the car was purchased. 
But even under defendant’s theory of the transaction, there is no contention that 
plaintiff himself was actually expected to obtain such policy. Thus, it does not 
conclusively appear that the Commercial Credit Trust was authorized, either undef 
the chattel mortgage, in the absence of a default on plaintiff’s part, or otherwise, 
to procure a policy of insurance covering plaintiff’s interest in the car and upon 
his account. Furthermore, it was provided in the Export policy that upon the 
occutrencé of loss the proceeds should be payable to the Commercial Credit Trust 
(whose insurable interest in the car, incidentally, had ceased to exist prior to the 
issuance of the policy in suit by reason of the fact that the mortgage debt had 
been extinguished), so that upon the authority of the cases cited herein, which to 
our minds represent the best thought upon the question, we are inclined to the view 
that such Export policy was, in effect, insurance by the Commercial Credit Trust 
upon its own interest and account, ahd that its act in having procured such policy 
cannot be so far regarded as the act of plaintiff as to have constituted a violation 
of the provision against other insurance in the policy issued by defendant. 


[7, 8] Defendant, however, makes the further suggestion that, assuming that 
the Export policy was taken out without the knowledge or consent of plaintiff, he 
nevertheless afterwards ratified it by making claim thereunder, arid is now estopped 
to argue that it was not a policy insuring his interest. The cases we have cited 
above dwell at considerable length upon this proposition. The fact is that plaintiff 
did nothing affecting the Export policy until after the rights and obligations of both 
parties to this action had become fixed by reason of the loss.. We appreciate, how- 
ever, that a contract of insurance made on behalf of an insured, though without 
authority, may be ratified by such insured, even after a loss has occurred, provided 
the insurer has not meanwhile withdrawn its previous assent, although, so far as our 
search has disclosed, we have found this rule to have been applied only in those 
cases in which the insured was seeking to recover under the policy, the unauthorized 
procurement of which he was held to have ratified. But here the reason for the 
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stipulation in the policy against other insurance had ceased. Plaintiff’s conduct 
subsequent to the loss could have exerted. no influence on the action of defendant 
in respect to the creation or continuance of the risk, for the reason that the policy 
had matured by reason of the loss and had ceased to exist except for the purpose 
of collection. The moral hazard was no longer to be considered, and these ele- 
ments could not be restored by ratification. The logical conclusion is, therefore, 
that, if the fact of the original procurement of insurance by the Commercial Credit 
Trust did not render the contract sued on void at its inception, such fact could 
not, after the loss, have such operation by relation. 

[9] It follows, therefore, that for the reasons expressed the case was prop- 
erly one for submission to the jury. 

[10, 11] It is next argued that the court erred in giving to the jury plaintiff's 
main instruction covering his theory of the case. The complaint made is that 
this instruction erroneously submitted a question of law to the jury, in that it 
required the jury to find that, at the time the policy in suit was issued by defend- 
ant, “there was no prior existing contract of insurance on.said car for plaintiff's 
benefit.” There is no doubt that the essentials of a contract should be determined 
by the court, and that an instruction is subject to criticism, and in certain instances 
may be prejudicially erroneous, when it leaves it for the jury to say whether the 
undisputed facts in evidence, or the facts found by the jury from the evidence, 
constitute a contract. But in the particular instance before us, the existence of a 
prior contract of insurance was a matter of defense which it was incumbent upon 
defendant to prove, and, consequently, the unqualified characterization by plaintiff 
of the Export policy as a contract of insurance, in so far as it may have affected 
him, was a concession upon his part and rendered the instruction more favorable 
to defendant than it had the right to expect. 

[12] Certain other points with reference to the court’s refusal to give instruc- 
tions requested by defendant have been assigned as error, but, inasmuch as they 
have not been preserved by counsel in their brief and argument, they may be re- 
garded as having been: waived. Mercantile Trust Co. v. Dulle (Mo. Sup.) 282 
S. W. 414; Compton v. Louis Rich Construction Co. (Mo. Sup.) 287 S. W. 474; 
Sitts v. Daniel (Mo. App.) 284 S. W. 857. 

[13] Finally, defendant urges that it was error to submit to the jury the issue 
of vexatious refusal to pay, and we cannot escape the conclusion that such objec- 
tion is well taken. It is agreed that the penalty for vexatious refusal to pay should 
not be inflicted unless the evidence and circumstances disclose that such refusal 
was willful and without reasonable cause, as the facts would have appeared to a 
reasonably prudent person before the trial. Non-Royalty Shoe Co. v. Phoe- 
nix Assurance Co., 277 Mo. 399, 210 S. W. ‘37; Berryman v. Southern 
Surety Co., 285 Mo. 379, 227 S. W. 96; Miller v. Firemen’s Insurance Co., 


206 Mo. App. 475, 229 S. W. 261; Zimmerman v. Southern Surety Co. (Mo. App.) 
241 S. W..95. 


[14] In this case the evidence was conflicting as to plaintiff's knowledge of 
the existence of the Export policy and that the same covered his interest at the 
time the policy in suit was obtained. Furthermore, it may not be denied that there 
is authority to support defendant’s contention that the Export policy constituted 
such other insurance as to have avoided this policy.. Perry v. Liverpool & London 
& Globe Insurance Co., 34 N. B. 380. Such being true, in view of all the circum- 
stances in the case, we think that defendant had reasonable cause to refuse to pay 
the loss and the right to litigate the questions involved, without being penalized 
for so doing. It follows, therefore, that the judgment is excessive to the extent 
of the allowance of $50 for vexatious refusal to pay and $100 for attorney’s fees. 

Accordingly, the commissioner recommends that, if plaintiff will within 10 days 
remit the sum of $150, the judgment of the circuit court be reversed and the cause 
remanded, with directions that a new judgment be entered in favor of plaintiff 
and against defendant in the sum of $500, with interest at the rate of 6 per cent. 
per annum from March 17, 1926, the date of the original judgment; that, other- 
wise, the judgment be reversed, and the cause remanded for a new trial. 

Per Curiam. The foregoing opinion of Bennick, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is, accordingly, reversed and the cause re- 
manded, with directions as recommended by the commissioner, provided the plaintiff 
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enters a remittitur of $150 within 10 days; otherwise, the judgment is reversed 
and the. cause remanded for a new trial. 


Daues, P. J., and Becker and Nipper, JJ., concur. 


FINN v. INDEMNITY CO. OF AMERICA. (No. 4256.) 
Springfield Court of Appeals. Missouri. July 6, 1927.‘ 
; 297 Southwestern Reporter 175. 

3. INSURANCE—MEASURE OF DAMAGES UNDER AUTOMOBILE 
THEFT POLICY WAS REASONABLE CASH .VALUE OF AUTO- 
MOBILE IMMEDIATELY BEFORE IT WAS STOLEN. 

In suit on insurance policy to recover for loss of automobile by theft, measure 
< damages was reasonable. cash value of automobile immediately before it was 
taken. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


Appeal from Circuit Court, Lawrence County; Charles L. Henson, Judge. 

Suit by Jesse W. Finn against the Indemnity Company of America. From a 
judgment for plaintiff, defendant appeals. Reversed and remanded. 

James E. Sater, of Monett, for appellant. 

D. S. Mayhew, of Monett, for respondent. 

Baitey, J. This is a suit on an insurance policy to recover for the loss of an 
automobile by theft. The cause was filed in the Barry county circuit court, but 

was transferred to the Lawrence county circuit court on a change of venue, where 
it was tried to a jury, resulting in a verdict and judgment for plaintiff in the sum 
of $757.20. Defendant has appealed. 

The facts are that plaintiff purchased the car in question in April, 1924, from 
the Le Grande Garage at Sedalia, paying $1,000 therefor, including a car “traded 
in” as part of the purchase price. The car was insured October 17, 1925, with 
defendant company. The abstract of the evidence fails anywhere to indicate the 
amount of insurance, although what purports to be a complete copy of the insur- 
ance policy was offered in evidence. However, referring to the instructions and 
printed briefs, it seems conceded that the car was insured against theft in the 
sum of $800. It also seems to be conceded that the car was stolen in Sedalia, Mo., 
- the night of January 7, 1926 although the record is also somewhat hazy on 
that point. 

Much of the testimony in this case related to the question as to whether plain- 
tiff notified defendant’s agent that there was a mortgage or lien for the purchase 
price against the automobile insured and on the further question as to whether 
or not plaintiff had locked the car when he left it unoccupied, on the night it was 
stolen. The policy offered in evidence does not show that the insurance contract 
provided either that an‘ undisclosed mortgage would render the policy void or 
that a failure to lock the car would deprive plaintiff of the right to recover on 
the policy in case of theft. But those facts likewise seem to be conceded. On the 
foregoing issues we believe plaintiff made a case for the jury, and defendant seems 
to concede as much, although error is assigned in overruling its demurrer to the 
evidence. 

{1] It is first urged that the court erred in permitting plaintiff to testify as 
to the value of the car. Plaintiff tesified, by way of qualification, that he had had 
seven or eight cars, and that he knew what the car in question cost. He was then 
asked, over defendant’s objection, what was the value of the car at the time it was 
stolen, to which question he answered, “It was worth about as much as when I 
bought it.” He then stated that he gave $1,000 for the car, which statement was 
stricken out on motion of defendant. Thereupon, without objection, he stated that 
at the time it was stolen the car was worth the amount he had had it insured 
for, which, it seems, was $800. 

Defendant contends that plaintiff failed to qualify so as to be a competent wit- 
ness on the value of the car. The contention would be tenable were plaintiff not 
the owner of the car. In none of the cases cited by defendant was the question 
of the competency of the owner of personal property to testify as to its value 
involved. In Wolff v. Hartford Fire Insurance Co., 204 Mo. App. 491, 223 S. W. 
810, where it was shown that a witness (not the owner) had personally owned three 
machines during a period of five years, and that he had had a machine wrecked 
and had been attorney for different automobile concerns, and that he had ridden 
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several times in the automobile in question, it was held such facts did indicate that 
the lawyer witness possessed sufficient knowledge or skill to qualify as an expert 
as to the value of the car. Just what is requisite to qualify as an expert on the 
value of an automobile, the St. Louis Court of Appeals, which rendered the opinion, 
does not decide; but it is quite clear that being a lawyer is not one of the quali- 
fications. The same court has consistently held that the owner of an automobile, 
without further qualification, may: testify as to its reasonable value, the weight and 
value of such testimony being a matter for the jury. Klein v. St. Louis Motor 
Car Co. (Mo. App.) 237 S. W. 848; Grath v. Wilson Motor Car Co. (Mo. App.) 
253 S. W. 776. The right of the owner of a chattel to testify as to its value, 
although he may not possess sufficient knowledge or skill to testify as an expert 
on the subject, is recognized by the great weight of authority. 11 R. C. L.,.art. 57, 
pp. 639, 640; 8 Ann. Cas. p. 832, note 1; Goldstein v. Northern Pacific R. R. Co, 
37 N. D. 602, 164 N. W. 143, L. R. A. 1918A, 612; Midland Valley R. R. Co. v. 
Lawhorn, 81 Okl. 288, 198 P. 586; Wicklund v. Allraum, 122 Wash. 546, 211 P. 
760; Seyfarth v. St. L. & I. M. Ry. Co., 52 Mo. 449; Utz v. Ins. Co., 139 Mo. App. 
552, 123 S. W. 538; Cantling v. Railroad Co., 54 Mo. 385, 14 Am, Rep. 476. The 
theory seems to be that the owner of a chattel has such familiarity with his prop- 
erty that he may generally be presumed to know what it is worth. Cross-examina- 
tion may of course reveal that such presumption is not well founded, and the own- 
er’s testimony may be worthless. No such showing was made in the case. at bar, 
and we hold plaintiff's testimony was competent and of some weight in determining 
the value of the car at the time it was stolen. 

[2] Error is assigned in the giving of plaintiff’s instructions Nos. 1, 2, and 3. 
Instruction No. 1, among other things, informed the jury that, if they found that 
“the car, at the time it was insured, was worth the sum of $1,000 and that it was 
worth the sum of $800 at the time said car was stolen,” etc., then their verdict 
should be for plaintiff “in such sum as you may find and believe from the evidence 
he is entitled to, not to exceed the sum of $800,” etc. Instruction No. 2, for plain- 
tiff, after detailing the facts necessary for a recovery as in instruction No, 1, con- 
cluded as follows: 

“Then your verdict will be for the plaintiff in such sum as you may find from 
the evidence a reasonable market value for said car at the time it was taken,” 

Instruction No. 3 was as follows: 


“The court instructs the jury that in arriving at the value of the car in ques- 
tion you will take into consideration the reasonable fair market value of the car 
at the time that same was insured on October 17, 1924, and the fair market value 
of the car just prior to the time said car was stolen, and, if you find and believe 
from the evidence that the car at the time it was stolen, if it was stolen, was worth 
$800 or more, then you will find for the plaintiff in such sum as you think was a 
fair market value for it at that time, not to exceed the sum of $800, with interest 
thereon at the rate of 6 per cent. from the 15th day of May, 1925.” 


We are unable to discover upon what theory instructions Nos. 1 and 3 in- 
formed the jury that they must find the car was worth $800 at the time it was 
stolen. That certainly was not a condition precedent to plaintiff’s right to recover. 
Plaintiff was entitled to recover a sum not to exceed $800, based on the value of 
the car at the time it was stolen, and, if the car was worth $800 at that time, the 
jury would have been justified in returning a verdict for that amount; but they 
should not have been required to find the car was worth $800 at the time it was 
stolen. When considered with instruction No, 2, these instructions would likely 
confuse the jury as to the law of the case, and, if the jury were to find for plain- 
tiff at all, which was most likely under the evidence, such statements tended to 
place a fictitious value on the automobile at the time it was taken. To our minds 
it was an unjustifiable comment on the evidence, and the three instructions as a 
whole were misleading and inconsistent. 

[3, 4] The measure of damages in this case would be the reasonable cash value 
of the automobile immediately before it was stolen. The policy itself so provided, 
The general rule is that, where personal property is totally destroyed or lost, if 
such destroyed or lost property has a market value, the measure of damages is 
the reasonable market value thereof at the place where it was destroyed or lost. 
Spooner v. Railroad, 23 Mo. App. 403; Gilwee v. Pabst Brewing Co., 195 Mo. App. 
487, loc. cit. 490, 193 S. W. 886; Farber v. American Automobile Co., 191 Mo. App. 
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307, 177 S. W. 675; Joyce v. St. Paul Fire & Ins. Co. (Mo. App.) 211 S. W. 390. 
We do not believe the jury was properly instructed on the measure of damages, 
and the error was not cured by defendant’s instructions. 

Other assignments relate to the alleged excessiveness of the verdict and to a 
question of vexatious delay.. These points need no discussion further than to say 
we find no evidence of vexatious delay on the part of defendant, and the trial court, 
in effect, so instructed the jury. 

For the reasons stated, the judgment is reversed, and the cause remanded for 
new trial. 

Cox, P. J., and Bradley, J., concur. 


SCHWARTZ y. H. H. MONDON, INC., et al. (No. 401.) 
Supreme Court of New Jersey. Aug. 27, 1927. 
138 Atlantic Reporter 516. 
2. INSURANCE—IN AUTOMOBILE THEFT POLICY, WARRANTY OF 

LOCKING AUTOMOBILE IS NOT MERELY PROMISSORY. 

In automobile theft insurance policy, warranty as to locking automobile is not 
merely promissory. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

Appeal from District Court of Passaic. 

Action by Samuel Schwartz against H. H. Mondon, Inc., and the Bankers’ 
& Shippers’ Insurance Company. Nonsuit granted as to the first-named defendant. 
From a judgment for the last-named defendant, plaintiff appeals. Affirmed 

Argued May Term, 1927, before Parker, Minturn, and Campbell, JJ. 

Joseph J. Weinberger, of Passaic, for appellant. 

Edward F. Merrey, of Paterson, for appellees. 

Per Curiam. This is an action seeking recovery under an automobile theft policy 
which was issued August 26, 1924, and expired August 26, 1925. It was contended 
that the car was stolen August 2, 1925. It was found the next morning 
within a few blocks of the place from which it was said to have been 
stolen. Suit was brought to recover $492. A _ nonsuif was granted . to 
H. H. Mondon, Inc., toward which action there is no objection raised. The 
trial judge, sitting without a jury, found for the other defendant and against the 
plaintiff. From this judgment the plaintiff below appeals. 

{1] The first ground for reversal is that the trial court erred in permitting 
the introduction in evidence of article 7 of a book of the rules of the Underwriter’s 
Association. The complaint is that the authenticity of this book was not established, 
and that it was effective from a date which was subsequent to the date when. the 
policy in question was issued. 

All that this exhibit: established was how an approved locking device is marked 
or labeled, and that such a device u a Studebaker car (which the car in ques- 
tion was) is on the transmission. This was entirely immaterial for any purpose 
in the case. There was no controversy over the question as to whether or not the 
lock on the car in question was one approved by the Underwriter’s Laboratories, 
Inc. There was testimony aside from this exhibit—unchallenged—that the locking 
device on the car in question was on the transmission. Plaintiff below admitted 
that upon this car there was a transmission lock, an ignition lock, and door locks, and 
that he locked the ignition only when he left his car parked in the public street 
at the place from which it was said to have been stolen. Any error in the admis- 
sion of this exhibit was therefore harmless. 

[2] The remaining ground for reversal is that the trial court erred in giving 
judgment for the defendant below because the locking provision or rider in the 
policy is merely in the nature of a promissory warranty that the car was locked, 
and there was no evidence to show what kind of locking device was required. 

The requirement of such a warranty has been passed upon by the Court of 
Errors and Appeals, a to the contention of appellant, in Billet v. Pennsyl- 
vania Fire Ins. Co., 101 N. J. Law, 546, 129 A. 209. 

There was evidence supporting the court’s finding. 

The judgment will therefore be affirmed, with costs. 
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HAMILTON FIRE INS. CO., INC.,.v. GREGER et al. 
Court of Appeals of New York. July 20, 1927. 
158 Northeastern Reporter 60. 
1. INSURANCE—AUTOMOBILE INSURER PAYING LOSS CAUSED BY 
Lichen BECAME SUBROGATED TO ANY CLAIM AGAINST RAIL- 
AD. 

Where an insurance company indemnified its insured for the destruction of 
his automobile by a train, it became subrogated to any claim for the destruction 
of the automobile which the insured had against the railroad. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


2. INSURANCE—INSURER INDEMNIFYING INSURED FOR AUTOMO- 
BILE STRUCK BY TRAIN HELD NOT ENTITLED TO REPAYMENT 
WHERE INSURED COMPROMISED ACTION AGAINST RAILROAD 
FOR VARIOUS DAMAGES ON GROUND INSURED RECEIVED MON- 
EY TO TTS; USE, 

Where insurer indemnified insured for destruction of his automobile by a train 
and thereby became subrogated to any claim of insured against the railroad, and 
insured subsequently compromised action against the railroad for personal injuries 
and property damage, insurer held not entitled to repayment from the insured on 
ground that he had received from railroad moneys which equitably belonged to 
insurer; the moneys received not being shown to be in full payment for damages 
for which insurer had paid. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


3. INSURANCE—INSURER INDEMNIFYING INSURED FOR AUTOMO- 
BILE STRUCK BY TRAIN DOES NOT LOSE RIGHTS AGAINST RAIL- 
ROAD, WHERE RAILROAD OBTAINS RELEASE FROM INSURED 
FOR LESS THAN FULL DAMAGES, WITH KNOWLEDGE OF INDEM- 
NIFICATION. 

Where an insurer indemnifies an insured for the destruction of his automobile 
by a train and thereby becomes subrogated to any claim of the insured against the 
railroad, and the insured subsequently executes a release to the railroad, insurer 
does not lose its cause of action against the railroad if the railroad pay less than 
full damages and obtain the release with knowledge of the payment by the in- 
surer. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


4. INSURANCE—WHETHER RELEASE. FROM INSURED TO RAILROAD 
WAS INTENDED TO RELEASE AUTOMOBILE INSURER’S CLAIM 
AGAINST RAILROAD HELD QUESTION OF FACT. 

Where insurer had indemnified insured for destruction of his automobile and 
thereby became subrogated to part of his claim against the railroad, whether a 
release given by insured to the railroad was intended to release the claim of the 
insurer against the railroad held a question of fact. 

(For other cases. see Insurance, Dec. Dig. § 606[1].) 


5. INSURANCE—INSURED WHO RELEASES INSURER’S CLAIM 
AGAINST WRONGDOER IS LIABLE ONLY FOR LOSS CAUSED. 
Where an insurer indemnifies an insured for the destruction of his automo- 

bile and thereby becomes subrogated to part of his claim against the wrongdoer, 

and the insured subsequently releases the insurer’s claim against the wrongdoer, the 
insured is liable to the insurer only for the damages caused thereby. 
(For other cases, see Insurance, Dec, Dig. § 606[1].) 


6. INSURANCE—INSURER CAN RECOVER FOR INSURED’S RELEASE 
OF ITS CLAIM AGAINST WRONGDOER ONLY IF IT SHOW IN- 
SURED COMMITTED WRONG AND THAT IT COULD HAVE RE- 
COVERED ON CLAIM. 

In action by insurer who indemnified its insured for the destruction of his auto- 
mobile by a train, based on the wrongful release by the insured of its claim against 
the railroad, the insurer must show that in fact the insured committed a wrong, 
and also the damages caused thereby, and in order to prove damage it must show 
that it might have recovered against the railroad. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 
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Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Hamilton Fire Insurance Company, Inc., against Maurice N. 
Greger and another. The Special Term denied plaintiff's motion for a summary 
judgment against the named defendant, the Appellate Division, First Department, 
reversed the order and granted’ the motion (218 App. Div. 536, 218 N. Y. S. 534), 
and defendant appeals. Judgment of Appellate Division reversed, and order of 
Special Term affirmed. 


Andrew J. Ewald, Maurice Block and Harrison W. Gebhardt, all of New York 
City, for appellant. 

Theodore Kiendl and John F. Woods, both of New York City, for respondent. 

LEHMAN, J. [1] Upon motion of the plaintiff, summary judgment has been 
entered in favor of the plaintiff against the defendant Maurice N. Greger, for the 
recovery of the sum of $2,000 which the plaintiff had previously paid to the de- 
fendant under a policy of insurance issued by it. Under the terms of the policy, 
the insurance company agreed to indemnify the defendant Greger against loss by 
reason of the destruction of an automobile owned by him. On or about April 1, 
1923, the automobile was destroyed in a collision with a train operated by the defend- 
ant New York, Susquehanna & Western Railroad Company, and on the 3d day of 
May, 1923, the insurance company paid to the assured the sum of $2,000. The re- 
ceipt for that payment recites that it was “in full of all claims and demands for 
loss and damage by collision on the Ist day of April, 1923, to the property insured 
by policy No. 40230.” 


There is no contention that the insurance policy was not valid or that Greger, 
the assured, could not have compelled the insurance company to pay him the sum 
of $2,000 which he has received. The right which the insurance company asserts 
for the return of the moneys so paid is predicated upon the subsequent payment to 
Greger by the railroad company of a sum of money in satisfaction of a claim for 
damages caused by the collision through which the automobile was destroyed. 


When the insurance company paid to the assured the loss for which it had 
agreed to indemnify him, it, of course, became subrogated to any claim for the 
same damages which the assured might have against a wrongdoer who has caused 
the damage. Ocean Accident & Guarantee Corporation v. Hooker Electrochemi- 
cal.Co., 240 N. Y. 37, 147 N. E. 351. The receipt, which Greger gave to the in- 
surance company at the time he received the stipulated indemnity from it, expressly 
recognizes the company’s right of subrogation and. contains a formal assignment 
of all claims against third parties to the extent of the amount of the payment. 

[2] In August of the same year Greger began an action against the New York, 
Susquehanna & Western Railroad Company for damages caused by the collision 
in which his automobile was destroyed. The complaint in that action states that, 
as a result of the collision, “the automobile of the plaintiff was destroyed and plain- 
tiff, who was riding therein, was thrown out and his collar bone broken, his arm 
dislocated at the shoulder and elbow and plaintiff received other severe lacerations 
about the face, left hand, and elbow and other parts of his body. * * * That said 
injuries are permanent, and -plaintiff underwent great pain and suffering as a re- 
sult of said negligence. His clothing was destroyed and in divers other respects 
he suffered considerable damage and will continue to suffer damage in the future.” 
Greger settled and discontinued his action against the railroad company, receiving 
in satisfaction the sum of $3,000. At that time he executed a release to the rail- 
road company “from all debts, claims and demands whatsoever, and particularly 
such as have arisen by reason of, or in any manner grow out of but in no wise 
limiting this release for all damages sustained as a result of an automobile owned 
and operated by me colliding with a train of the defendant on or about April 1, 
1923, at Rochelle avenue, Rochelle Park, Bergen county, N. J., and for which suit 
was instituted by my attorneys, Messrs. Mackay & Mackay, by summons dated 
August 20, 1923, in the Bergen county circuit court.” The release further recites: 

“T understand and intend that this release shall operate to discharge the said 
New York, Susquehanna & Western Railroad Company and said other lines and 
companies from all claims or demands arising under the laws of any state or of 
the United States, including all claims and demands that I may now have; or that 
I, or my executors, administrators, or assigns hereafter may have by reason of 
said accident, under all or any or either of said laws.” 

When the insurance company learned that Greger had begun and thereafter 
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settled an action against the railroad company for damages suffered in the same 
accident in which the insured automobile was destroyed, it began this action against 
Greger and the railroad company. In its complaint it alleges that the automobilé 
was destroyed by the negligence of the railroad company, and that the railroad 
company settled the action brought against it by Greger “after being informed of 
the fact that Maurice N. Greget was insured against any dathages to his autorho-. 
bile as a result of a collision.” The theory of the complaint, at least against the 
railroad company, is that in spite of the settlement of the action and the release, 
the insurance company’s claim by subrogation against the railroad company is still 
in existence; yet because of this settlement, summary judgment has been awarded 
in favor of the insurance company against the defendant Greger for the amount 
which the insurance company has previously paid to Greger, in accordance with the 
terms of its own contract of insurance. 


If the affidavits filed in support of the plaintiff’s motion for summary judgment 
showed without dispute that the plaintiff had received from the railroad company 
full payment of the same damages for which he had been indemnified previously 
by the insurance company, then, doubtless, recovery against Greger for the amount 
paid to him might be sustained, upon the theory that the law will create an impli- 
cation of a promise to repay an amount paid as indemnity for damages suffered, 
when the party, who caused such damages, has also made good the damages to 
the injuréd party. Darrell v. Tibbitts, 5 Q. B. Div. 560. Indeed, if such circum- 
stances exist in the present case, the plaintiff insurance company would not be com- 
pelled to resort to the device of a promise implied in law; for Greger’s claim 
against the railroad company for damages caused by the destruction of his automo- 
bile has been transferred to the insurance company to the extent of $2,000, and 
any payment thereafter made by the railroad company upon the claim which be- 
longs to the insurance company would be held by the insured for the benefit of 
the insurance company. Weber v. Mortis & E. R. Co., 35 N. J. Law, 409, 10 Am, 
Rep. 253; Hartford Accident & Indemnity Co. v. Chartrand, 239 N. Y. 36, 145 
N. E. 274. The affidavits in this case do not, however, show that the railroad 
company has paid to the insured the damages for which he has already received 
indemnity from the insurance company. Even after the insurance company was 
subrogated to the claim of Greger, the insured, against the railroad company for 
the destruction of the automobile, Greger still had the right to proceed against 
the railroad company to recover for his own benefit any damages for personal 
injuries or to other property which were caused by the same accident. The com- 
plaint in the action brought by Greger against the railroad company included a 
claim for personal injuries and for injury to property other than the automobile. 
Indeed the complaint is so phrased that it is not entirely clear that it was intended 
to include any claim for the loss of the automobile. Even a judgment entered upon 
a general verdict in an action which was brought to recover every loss suffered by 
negligence of the railroad company might not allow the inference that the judg- 
ment included the full sum paid to the insured for the loss of the automobile. 
Costello v. New York Cent. & H. R. R. Co., 238 N. Y. 240, 144 N. E. 514. Here 
no verdict was rendered, and it is not claimed that the amount paid by the rail- 
road company to Greger represented more than a compromise of a disputed lia- 
bility, and no inference can be drawn that it constituted a full payment for damages 
suffered. The judgment in the present action in favor of the insurance company 
against Greger can therefore not be sustained upon the theory that Greger has 
received from the railroad company moneys which equitably belonged to the in- 
surance company. 


{3, 4] It is urged that it may be sustained on the ground that by the release 
to the railroad company the defendant Greger has destroyed the right of action 
which the insurance company had against the railroad company. The release has 
certainly not destroyed the right to recover against the railroad company which 
the insurance company obtained by subrogation when it paid Greger for the loss 
sustained by the destruction of the automobile, if the railroad company paid less 
than the full damages caused by its negligencé and obtained the release with knowl- 
edge that the insurance company had paid to Greger part of these damages under 
the insurance policy. Fire Ass’n of Philadelphia v. Wells, 84 N. J. Eq. 484, 94 
A. 619, L. R. A. 1916A, 1280, Ann. Cas. 1917A, 1296; Ocean Accident & Guarantee 
Corporation v. Hooker Electrochemical Co., supra. There is evidence in this case 
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from which it might be inferred that the railroad company did acquire such knowl- 
edge from an examination of Greger held at its instance. There is, indeed, a 
question of fact whether in view of all the circumstances, including the form of 
the complaint and of the release, the parties to the release ever contemplated that 
the railroad company should be released from any claim already transferred to the 
insurance company for damages to the automobile. Connecticut Fire Ins. Co. v. 
Erie Ry. Co., 73 N. Y. 399, 29 Am. Rep. 171. 

[5, 6] Even if it should appear that in fact the release was taken by the rail- 
road company without knowledge that the insurance company was subrogated to 
part of Greger’s claim against the railroad company arid was intended to cover all 
the damages suffered by Greger, it would still appear that the insurance company 
should recover only for the loss it has sustained by that release. If Greger has 
acted wrongfully and in derogation of the rights of the insurance company, he 
should pay the damages which he has caused. After payment of the insurance 
money, the insurer became the equitable owner of any right of action of the assured 
to recover the same damages against the person primarily liable. The courts of 
some other jurisdictions have held that a release given by the assured to an al- 
leged wrongdoer before payment by an insurance company of the damages caused 
by the alleged wrongdoer constitutes a defense to an action upon the policy, re- 
gardless of whether or not recovery might have been had against the wrongdoer 
if no release had been given. Sims v. Mutual Fire Ins. Co., 101 Wis. 586, 77 N. W. 
908. We are not called upon to decide whether in the same circumstances we 
would reach a like conclusion. Here the insurance company asserts a claim against 
the assured for wrong and damages alleged to have been caused to it by the as- 
sured. See Vooth v. McEachen, 181 N. Y. 28, 73 N. E. 488, 2 Ann. Cas. 601; Mc- 
Aleenan v. Massachusetts Bonding & Insurance Co., 232 N. Y. 199, at page 205, 
133 N. E. 444. It must in such case show that in fact the wrong has been com- 
mitted and also the damages caused thereby. In order to prove damage, it must 
show that in fact it might have recovered against the railroad company as a wrong- 
doer. There is no such proof in this case. For all these reasons the judgment: 
of the Appellate Division should be reversed, and the order of the Special Term 
affirmed, with costs in the Appellate Division and in this court. 

Cardozo, C. J., and Pound, Crane, Andrews, Kellogg, and O’Brien, JJ., concur. 

Judgment accordingly. 


BEHA, SUPERINTENDENT OF INSURANCE, v. BREGER, 
AND 38 OTHER CASES. 
Supreme Court, Albany County. August 1, 1927. 
223 New ¥ork Supplement 726. 

2. INSURANCE—NEW RIGHTS AND LIABILITIES OF CORPORATION 
AND POLICY HOLDERS HELD NOT CREATED BY LAW FIXING 
RIGHTS AND LIABILITIES AS OF DATE OF ENTRY OF ORDER 
DIRECTING LIQUIDATION (INSURANCE LAW, § 63, SUBD. 3). 
Insurance Law, § 63, subd. 3, providing that rights and liabilities of corpora- 

tion and its policy holders shall be fixed as of date of entry of order directing liqui- 

dation, does not create right in corporation or impose liability on policy holder 
which has not come into existence and which depends on contingencies that have 
not been performed. 

(For other cases, see Insurance, Dec. Dig. § 63.) 


3. INSURANCE—LIQUIDATION OF MUTUAL COMPANY AND TRANS- 
FER OF AFFAIRS TO PUBLIC OFFICER DOES NOT CREATE LIA- 
BILITY AGAINST POLICY HOLDER CONTRARY TO CONTRACT. 
Fact that there has been a liquidation of mutual casualty company, and that 

corporation affairs are in hands of public officer, cannot, of itself, create liability 

against policy holder contrary to his contract. 
(For other cases, see Insurance, Dec. Dig. § 63.) 


4. INSURANCE—LIQUIDATOR OF MUTUAL COMPANY REPRESENTS 
CORPORATION, 4A.ND, TO REQUIRE POLICY HOLDER TO PERFORM 
CONTRACT, LIQUIDATOR MUST ALSO PERFORM. 

In proceedings by superintendent of insurance as liquidator of mutual casualty 
company against policy holders to recover assessments, liquidator represents cor- 
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poration and stands in its place, and to require policy holder to perform his con- 
tract liquidator must also perform. 


(For other cases, see Insurance, Dec. Dig. § 71[2].) 


5. INSURANCE—INTENTION TO CHANGE POLICY HOLDER’S CON- 
TRACT AND STATUTE REGARDING NOTICE OF ASSESSMENTS 
CANNOT BE IMPUTED TO LEGISLATURE, BUT MUST BE CLEARLY 
EXPRESSED (INSURANCE LAW, §§ 63, 346). 

Policy holder in mutual company, taking out policy under Insurance Law, 

§ 346, providing for notice to policy holders of assessments within one year after 

expiration or cancellation of policy, was advised in plain terms as to extent of his 

liability, and no intention to change or enlarge that liability can be imputed to Legis- 
lature by section 63, in absence of clear and express provision to contrary. 
(For other cases, see Insurance, Dec. Dig. § 71[2].) 

6. INSURANCE—POLICY HOLDER OF MUTUAL COMPANY, TO BE 
LIABLE FOR ASSESSMENTS, MUST HAVE BEEN NOTIFIED WITH- 
IN YEAR AFTER EXPIRATION OR CANCELLATION OF POLICY 
(INSURANCE LAW, § 346, AS AMENDED BY LAWS 1922, C. 417). 
Superintendent of insurance, as liquidator of mutual casualty company, as well 

as insurance company, to recover assessments against policy holders, must give no- 

tice of assessments within year after expiration or cancellation of their policies, 
as provided by Insurance Law, § 346, as amended by Laws 1922, c. 417, as condition 
precedent to policy holders’ liability for assessments. 

(For other cases, see Insurance, Dec. Dig. § 71[2].) 


7. INSURANCE—“EXPIRATION”. REFERS TO TERMINATION OF POL- 
ICY BY LAPSE OF POLICY PERIOD, WHILE “CANCELLATION” 
REFERS TO ACT OF PARTIES TERMINATING POLICY DURING 
POLICY PERIOD. 

Term “expiration,” in insurance policy, refers to termination of policy by 
‘lapse of time covering policy period, while term “cancellation” refers to termina- 
tion of policy by act of either or both parties prior to ending of policy period. 

(For other cases, see Insurance, Dec. Dig. § 71[2].) 


8. INSURANCE—NOTICE OF ASSESSMENT TO POLICY HOLDER WITH- 
IN YEAR AFTER DATE OF ENDING OF POLICY PERIOD HELD 
SUFFICIENT (INSURANCE LAW, § 346). 


Under Insurance Law, § 346, providing that policy holder must be notified of 
assessment within one year after expiration of his policy, notice within one year 
after date of ending of policy priod would be sufficient. 

(For other cases, see Insurance, Dec. Dig. § 71[2].) 


9. INSURANCE—POLICY, IF INTENDED TO MAKE CANCELLATION 
DATE SAME AS EXPIRATION DATE FOR PURPOSE OF ASSESS- 
MENT CANNOT PREVAIL OVER STATUTE, REQUIRING NOTICE 
OF ASSESSMENT WITHIN YEAR AFTER EXPIRATION OR CAN- 


CELLATION (INSURANCE LAW, § 346, AS AMENDED BY LAWS 
1922, C. 417). 


Policies in mutual company, providing for cancellation’ by either party by giv- 
ing five days’ written notice, and that date of cancellation shall then be end of 
policy period, if intended to consider date of cancellation as date of expiration for 
purpose of assessment, where policy was canceled, cannot prevail over terms of 
Insurance Law, § 346, as amended by Laws 1922, c. 417, providing that policy hold- 
= must be notified of assessment within year after expiration or cancellation of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 71[2].) 


10. INSURANCE—NOTICE OF ASSESSMENT IN MUTUAL COMPANY, 
MADE WITHIN YEAR.FROM DATE OF EXPIRATION WRITTEN IN 
POLICY, WAS SUFFICIENT (INSURANCE LAW, § 346, “AS AMEND- 
ED BY LAWS 1922, C. 417). 


Under Insurance Law,’ § 346. providing that policy holder in mutual company 
must be notified of assessment within year after expiration of his policy, amended 
in 1922 (Laws 1922, c. 417), to require notice within year after expiration: or can- 
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cellation, notice within year from date of expiration written in policy is sufficient 
as to all policies issued prior to amendment. 


(For other cases, see Insurance, Dec. Dig. § 71[2].) 


11. INSURANCE—PRIOR TO 1922, ASSESSMENT AGAINCT POLICY 
HOLDERS IN MUTUAL COMPANY ON LIQUIDATION HELD NOT 
PERMITTED TO BE CALCULATED ON BASIS OF EARNED PRE- 
MIUMS (INSURANCE LAW, § 341). 

Insurance Law, § 341, prior to 1922, subjecting policy holders. in mutual com- 
pany to contingent liability, in case of liquidation, not less than twice amount of 
premium written in policy, based on member’s proportionate share of losses and 
expenses incurred while he was member, did not permit assessment to be calculated 
on earned premiums, rather than whole original premium. 

(For other cases, see Insurance, Dec. Dig. § 71[1].) 


12, INSURANCE—NOTICE ADVISING POLICY HOLDER THAT ASSESS- 
MENT IS REQUIRED, BUT NOT THAT ASSESSMENT HAS BEEN 
LEVIED, HELD INSUFFICIENT IN DETERMINING LIABIL- 
ITY FOR ASSESSMENT (INSURANCE LAW, § 346). 

Notice to policy holder, sought to be held liable for assessments levied by liqui- 
dator, under Insurance Law, § 346, merely advising policy holder that 200 per cent. 
assessment is required to be levied, but not that any assessment had been levied, does 
not put policy holder on guard that his actual liability was thereby determined. 

(For other cases, see Insurance, Dec. Dig. § 71[2].) 


Action by James A. Beha, Superintendent of Insurance of the State of New 
York, as liquidator of the National Automobile Mutual Casualty Company, against 
Jacob Breger, heard with 38 other actions to recover assessments levied by the 
liquidator under Insurance Law § 346, and under contracts to provide funds for 
the payment of defunct company’s obligations. On motions of defendants to dis- 
miss complaints at opening of trial, and on defendants’ motions for judgment at 
close of trial. Judgment and order to conform with opinin. 

Thirty-nine actions tried at March Trial Term, brought by the superintendent 
of insurance as liquidator of the National Automobile Mutual Casualty Company 
against policy holders of the company, to recover assessments levled by the liqui- 
dator under section 346 of the Insurance Law, and under policy contracts, to pro- 
vide funds for the payment of the defunct company’s obligations. On motions of 
defendants to dismiss complaints at opening of trial, and on defendants’ motions 
for judgment at close of trial. 

Clarence C. Fowler, of New York City (Mrs. P. E. Glantzberg, of New York 
City, of counsel), for plaintiff. 

Ferdinand I. Haber, of New York City, for defendants, 

RussEtu, J. The above case, together with 38 others, have been divided into 
four groups, and each group has been tried separately. The object of these actions 
is to recover from policy holders of the National Automobile Mutual Casualty Com- 
pany, now in liquidation, assessments made by the liquidator, pursuant to the Insur- 
ance Law. 

[1] At the opening of the trials, motions were made by the defendants to dis- 
miss all the complaints, on the ground that they did not state facts sufficient to 
constitute a cause of action. These motions were properly made at the trials: 
Klippel v. Weil, 204 App. Div. 323, 198 N. Y. S..13. 

The main question presented is whether the assessment, made by the liquidator, 
is governed by section 346 of the Insurance Law, or by section 63 of the Insurance 
Law. The defendant contends that the assessments made by the liquidator must 
have been levied under and pursuant to section 346 of the Insurance Law, and that, 
unless policy holders were notified of their assessments within one year after the 
expiration or cancellation of their policies, as provided by statute, then there is no 
liability for such assessment. Defendants also contend that certain of the com- 
plaints are defective, in that no allegation is made of the notification of such assess- 
ment within one year, but, on the contrary, it affirmatively appears in the complaints 
that such notice was given after that period. 

The plaintiff claims that section 346 fixes the contingent mutual liability of 
policy holders, and that the provision as to notice is'a mode or method of pro- 
cedure to be followed by the corporation when levying an assessment as a going 
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concern, but does not prescribe the mode or method of procedure to be followed by 
the superintendent of insurance in the liquidation of the corporation. 

[2] Section 63 of the Insurance Law relates generally to the procedure on 
liquidation. It makes no specific mention of assessments. The only provision which 
may relate to assessments is that of subdivision 3 of that section, to the effect that 
the rights and liabilities of a corporation and its policy holders shall, unless other- 
wise directed by the court, be fixed as of the date of entry of the order directing 
liquidation. The effect of this provision is not to create a right in the corporation 
or impose a liability on a policy holder which has not come into existence, and 
which depends upon contingencies that have not been performed. The effect and 
purpose of this provision is simply to adjust rights and liabilities as of the date 
of the entry of the order of liquidation, and as fixed by law. 

[3,4] In so far as section 346 of the Insurance Law is concerned, that section 
fixes the contingent mutual liability of policy holders, and provides the method of 
procedure which must de followed in order to actually impose and collect an assess- 
ment based upon such contingent liability. The fact that there has been a liquida- 
tion of the corporation, and that the corporation affairs are in the hands of a pub- 
lic officer or representative of the court, cannot in and of itself create a liability 
against a policy holder contrary to his contract. The liquidator represents the cor- 
poration and stands in its place. If he insists that the policy holder perform his 
contract, the liquidator on his part must also perform. I find nothing in’ section 
63 which dispenses with the procedure outlined in section 346 to impose and collect 
an assessment. In order to modify the plain language of the contract, and of sec- 
tion 346 under which the contract was apparently written, such an intention must 
be clearly experssed. 

[5] Section 346 is plain in so far as notice is concerned. A policy holder in a 
mutual company, taking out a policy under that section, was advised in plain terms 
as to the extent of his liability, and no intention to change or enlarge that liability 
can be imputed to the Legislature, in the absence of a clear and express provision 
to the contrar.y. 

[6] My conclusion is that the liquidator, as well as the insurance company, in 
order to recover assessments, must give notice within the year, and that this is 
a condition precedent to the liability of the policy holder. Therefore, if such no- 
tice has not been given, either by the corporation or by the liquidator, there is no 
liability on the part of a policy holder to pay the assessment. 

As section 346 stood in 1916, and up to April 1, 1922, it was necessary that 
the policy holder be notified of the assessment within one year after the expiration 
of his policy. In 1922, section 346 was amended, so as to provide that such notifi- 
cation must be made within a year after the expiration or cancellation of the policy. 
Laws 1922, c. 417. 

The plaintiff claims that, prior to 1922, when a policy was canceled, it expired, 
within the meaning of the statute on the date of expiration written in the policy, 
and not at the time of cancellation. The defendant contends that, prior to 1922, 
when a policy was actually canceled, it.then expired, even though under the terms 
of the policy a later date of expiration was therein written. 

[7] The terms “expiration” and “cancellation” have a settled meaning of the 
law of insurance. “Expiration” refers to the termination of a policy by lapse of 
time covering the policy period; “cancellation” refers to the termination of a policy 
by act of either or.both of the parties to it, prior to the ending of the policy per- 
iod. It is in this sense that “cancel” and “cancellation” frequently occur in the 
Insurance Law and in policies of insurance. 


[8] Attributing this meaning to the terms “expiration” and “cancellation,” evi- 
dently the statute meant, when it read that a policy holder should pay and be liable 
to pay an assessment if notified within one year from the expiration of the policy, 
that notice within one year after the date of the ending of the policy period would 
be sufficient. Of course, a policy which is canceled never actually expires, in the 


sense that it ends by lapse of time covering the period for which it is originally 
written. 


Actual expiration could not have been intended by the Legislature. If such 
were the intention, then, when a policy was canceled, notice might be given during 
an indefinite future period, and still technically be within one year after expiration. 
On the other hand, if a canceled policy never actually expires, within the meaning 
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of the law of insurance, there is the alternative of releasing a policy holder, be- 
cause the notice cannot be given within any definite term as contemplated by the 
statute. 

Either result is unreasonable, and an unreasonable result suggests a wrong con- 
struction. If it is held that notice within a year after the end of the policy period— 
that is, notice within one year from the date of expiration written in the policy— 
is sufficient, the intent of the Legislature, in view of the original statute and the 
amendment in 1922, is carried out. 

[9] The policies here in question provide that they might be canceled at any 
time by either of the parties by giving five days’ written notice to the other parties, 
stating when thereafter cancellation would be effective. The policies further pro- 
vide that the date of cancellation shall then be the end of the policy period. If 
the parties to the contract meant by this that the date of cancellation would be 
considered the date of expiration for the purpose of an assessment, where a policy 
was canceled, the policy cannot prevail over the terms of the statute. 

[10] I hold, therefore, that notice within a year from the date of expiration 
written in the policy is sufficient, as to all policies issued prior to the 1922 amend- 
ment. 

A further question is raised by the defendants in relation to the basis of the 
assessment before and after the 1922 amendment. Defendants claim that any assess- 
ment must be based on the premium earned up to the time of cancellation, rather 
than the whole original premium. 

Prior to 1922, each member was subject to a contingent liability, not less than 
twice the amount of, and in addition to, the premium written in the policy. The 
basis of an assessment under this contingent liability was the member’s proportion- 
ate share of losses and expenses incurred while he was a member. Thus an assess- 
ment or assessments were limited in the aggregate to twice the premium, and must 
be based on the proportionate part of losses and expenses incurred only while the 
policy holder was a member. Prior to 1922, nothing was said in the statute about 
earned premiums, nor was there any limitation in the assessment based on earned 
premiums. However, there was this limitation: The assessment must be on account 
of losses and expenses incurred only while the policy holder was a member. Losses 
and expenses incurred after cancellation could not be used as a basis of the assess- 
ment; the policy holder was no longer a member. Insurance Law, § 341. 

[11] In 1922, this method of assessment was changed. The contingent liability 
of the member remained the same. Instead of a policy holder being liable for his 
proportionate share of losses and expenses incurred while he was a member, the 
basis of assessment was the deficiency in assets over liabilities. ‘The member’s share 
was determined by applying to the premium earned during the period to be cov- 
ered by the assessment the ratio of the total deficiency to the total premiums earned 
during such period. I find nothing in the statute, prior to 1922, which permits the 
assessment to be calculated on earned premiums. 

A further question is presented as to the sufficiency of the notice of assessment. 
The notice of June 5, 1924, complies with the statute. 

[12] The notice of June 28, 1923, is insufficient. It simply advises a policy 
holder that a 200 per cent. assessment is required to be levied—not that any assess- 
ment had been levied. Such a notice simply conveys the idea that an assessment 
must be made, but would not put the policy holder on his guard that his actual 
liability was thereby fixed and determined. 

The foregoing apparently disposes of all of the cases, either on the pleadings 
or on the merits. If any other question must be decided to dispose of any case, I will 
take it up on notification by the attorneys. 

Judgment and order may be entered to conform with this opinion. 
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BULL DOG AUTO FIRE INS. (Ne 7796) CHICAGO, ILL., v. JURESKI. 
oO. t 
Court of Civil Appeals of Texas. San Antonio. June 8, 1927. 
296 Southwestern Reporter 672. 

1. CONTINUANCE—INSURERS HELD ENTITLED TO CONTINUANCE TO 
SECURE TESTIMONY OF AUTOMOBILE OWNER IN PASSENGER’S 
ACTION AGAINST INSURER AND OWNER; PLAINTIFF NOT 
DIVULGING WHEREABOUTS. 

In passenger’s action against owner and insurer of automobile while being used 
to transport passenger to bus depot, insurer’s application for continuance to secure 
testimony of owner, reciting due diligence in attempting to procure owner and that 
plaintiff, knowing his whereabouts, had refused to divulge same to defendant, 
was sufficient as matter of law, and overruling of application was abuse of discre- 
tion requiring new trial. 


(For other cases, see Continuance, Dec. Dig. § 26[8].) 


2. INSURANCE—NEW TRIAL FOR NEWLY DISCOVERED TESTIMONY, 
WHICH, IF ESTABLISHED, WOULD RELIEVE INSURER OF LIA- 
BILITY FOR INJURIES IN AUTOMOBILE ACCIDENT, HELD ERRO- 
NEOUSLY REFUSED. 

In passenger’s action against owner and insurer of automobile while being used 
to transport plaintiff to bus depot, motion for new trial for newly discovered 
evidence by driver of automobile not testifying at trial, showing that he was by- 
stander calling for plaintiff to accommodate stranger to insurer and insured, and 
used car then owned by stranger to suit, which, if established, would relieve in- 
surer of liability, held erroneously refused. 


(For other cases, see Insurance, Dec. Dig. § 671.) 


Appeal from District Court, Bexar County; R. B. Minor, Judge. 

Action by Ben Jureski, as next friend of May Jureski, minor, against the Bull 
Dog Auto Fire Insurance Association of Chicago, Ill., and another. Judgment 
for plaintiff, and defendant named appeals. Reversed and remanded. - 

Seeligson & Seeligson, of San Antonio, for appellant. 

P. H. Long and Edwin Sehorn, all of San Antonio, for appellee. 

Smith, J. The Red Ball Bus Lines and the Union Bus Lines each maintains 
a station in San Antonio, on North Alamo street and West Travis street, respect- 
ively. Both concerns operate lines of motorbusses between San Antonio and var- 
ious outside points. They are engaged exclusively in the transportation of inter- 
city passengers, as distinguished from intracity traffic. 

Miss May Jureski, a minor is employed in the city of San Antonio, but her 
parental home is in Bandera, where she sometimes spends the week-end, usually 
making the trips via the Union Bus Lines. She planned to go to Bandera for such 
purpose on October 2, 1925, and about 2 o’clock in the afternoon called the Union 
Bus Station to arrange for the trip. She testified: 

“I was a passenger in an automobile on the 2d day of October, 1925, and I be- 
came a passenger in that automobile because I was going home on a trip to Bandera 
to spend the week-end. I called the Union Bus Station, and asked for the Bandera 
driver, and told him I wanted to go to Bandera, and if he would call for me; he 
said, ‘Yes;’ and he sent a car to the house; and the fellow that came was a stranger 
ot me and told him (me) that the Bandera driver was busy and had sent him for 
me.” 

On the way from the young lady’s room to the bus station, the car in which 
she was riding collided with another car, and: she was injured. 

Subsequently this suit was brought by Miss Jureski, through her father as next 
friend, against F. C. Spease, alleged to be the owner of the car in which she was 
riding, and the Bull Dog Auto Fire Insurance Association of Chicago, IIl., alleged 
to have issued an insurance policy in favor of Spease for the benefit of persons 
injured while riding as passengers in said car. In a jury trial, after Spease was 
dismissed, Miss Jureski recovered judgment against the insurance association for 
$2,500, the maximum amount recoverable under the terms of the policy sued on. 
The association has appealed. 


As stated by appellant, the jury found, in response to special issues: 
That “the car in which May Jureski was riding at the time of the accident 
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was the same car described in the policy of insurance issued to F. C. Spease by 
appellant; that the driver of the car was the agent of F. C. Spease at the time 
of the accident; that said driver was guilty of negligence which caused the accident 
complained of by appellee, and the ensuing injuries to May Jureski, and that $2,500, 
if paid now, would reasonably compensate May Jureski for such injuries.” 

It is not deemed necessary in this opinion to set out the facts of the case, ex- 
cept as they relate to the contentions of appellant that the court should have 
granted appellant’s first application for continuance, or, in the alternative, its mo- 
tion for new trial upon the ground of newly discovered evidence. 

The insurance policy upon which recovery was had was issued by appellant 
to one F. C. Spease on August 26, 1925, to cover a Nash touring car bearing state 
license No. 51—081, and factory No. 57738, while operated by the insured as an 
interurban bus from 116 North Alamo street, San Antonio, which was the Red Ball 
Bus Station. The evidence in the case is deemed sufficient to support the finding 
of the jury that this was the car in which Miss Jureski was riding at the time she 
was injured. The evidence shows, or is uncontroverted, however, that Spease dis- 
continued his bus service late in September, or a few days prior to this accident, 
and failed to pay the installment of premium due on the policy on September 26. 
A few days later, on October 1, the Red Ball Bus Lines, under whose sponsorship 
Spease had been operating his bus, notified the insurance association that Spease 
had ceased to operate his bus, or at least that he was no longer operating in con- 
nection with the Red Ball Lines or out of its station. In consequence of this notice, 
and in pursuance of a provision of a city ordinance, the insurance association gave 
written notice to the mayor of the city of San Antonio of the cancellation of the 
Spease policy, giving as a reason for the cancellation that the insured automobile 
had been “withdrawn from service.” ‘This notice of cancellation was given in the 
forenoon of October 2, whereas, the accident in question occurred at 2:15 or 2:20 
on the afternoon of the same day. The company had no notice of the accident, 
and its officials and agents never heard of. it until this suit was filed, more than 
three months after it occurred. They have never seen nor heard from Spease since 
the policy was issued to him, and, although both appelee and appellant had made 
him a party defendant in, their pleadings, he could not be reached by process, made 
no appearance, and was dismissed by appellee. 

These facts, together with other related facts in the record, raise grave doubts 
of appellant’s liability in this case. The record embraces no evidence showing that 
Spease, the insured, was operating this or any other vehicle at the time of the ac- 
cident, or that he even owned this car, except as the fact may be inferred from the 
further fact that five or six weeks before the accident the policy was issued to 
Spease to cover a car bearing that state license number, and this inference is 
weakened by the fact that the state highway records of Bexar county showed that 
a car of the same description, and bearing the same license number but a different 
factory number, was issued to and still stood in the name of one Crawford. More- 
over, the record affirmatively shows that on the occasion of the accident the offend- 
ing car was not being operated by Spease, but by one Lonnie Lowrance, and that, 
instead of being operated from the Red Ball Station on North Alamo street, as 
stipulated in the insurance policy, was operated from the Union Bus, Lines, on West 
Travis street. No attempt was made upon the trial to show that. Lowrence used 
the car as Spease’s agent or employee, or with his knowledge or consent; on the 
contrary, the record at large negatives this fact. We have gone into the facts in 
detail, not as bearing so much upon the merits of the whole case as. upon appellant’s 
first application for a continuance, which was overruled. This application was 
grounded upon the absence of Spease’s testimony. Appellant alleged the material- 
ity of that testimony, which is obvious; that appellant had used due diligence to 
locate Spease for the purpose of securing his testimony, as well as the facts show- 
ing the diligence claimed, and set out the facts expected to be proven by the witness: 


[1] It was further alleged in the application, and does not appear to have been 
denied, that— 


“It (appellant) has cited F. C. Spease to appear and answer as a defendant 
in this cause, and has asked process to be served on said F. C. Spease, and has 
inquired of plaintiff and plaintiff's attorneys.as to the whereabouts of the said F. C. 
Spease, and plaintiff and plaintiff’s attorneys, admitting that they know the where- 
abouts of the said F. C. Spease, have refused to divulge same to this defendant.” 
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It is unnecessary to decide that the application was sufficient as a matter of 
law, and that, in overruling the application, the court abused the rather wide dis- 
cretion accorded trial courts in such matters; but we do conclude that the evidence 
adduced upon the trial rendered it incumbent upon the court to grant a new trial 
on account of the ruling upon the application for continuance. 

(2] On the day of the accident, the car in which Miss Jureski was injured was 
parked at the Union Bus Station, on West Travis street, and not at the Red Ball 
Station, on North Alamo street, from which, under the terms of the insurance pol- 
icy, it was required to operate. It was from the Union Station, in response to Miss 
Jureski’s call, that the car was sent out for her. It was not driven by Spease, 
the insured, who, apparently from the record, had ceased to operate a bus service, 
but by one Lonnie Lowrance. Lowrance did not testify upon the trial, nor was his 
connection with the matter known to appellant, but was known to appellee, who did 
not disclose it until the trial was actually in progress. It was then too late to 
procure his attendance at the trial, although appellant at once made diligent search 
for him, and did in fact locate him in Houston a few days later, after the conclu- 
sion of the trial and rendition of the judgment here appealed from. Appellant 
then procured his affidavit of the facts of the transaction, set up the facts, and at- 
tached the affidavit to its motion for new trial, to show newly discovered evidence. 
The affidavit is as follows: 

“My name is Lonnie Lowrence, I make this as my true and voluntary statement. 

“On or about October 2, 1925, I dropped into the Union Bus Station. Shortly 
before this time I worked on a switchboard on the night shift, checking in busses 
and passengers. I did not drive any bus for any one at any time, out of either the 
Red Ball or the Union Bus Station; on that day, October 2, 1925, I was in the 
Union Bus Station about 1 p. m., when a call came-in to the station for the Bandera ° 
bus driver. The call came in from a passenger who wished to go to Bandera. The 
regular driver of the Bandera bus line was busy checking baggage. When the call 
came in from the Bandera passenger, he asked me to go back and take a car and 
go out beyond Labor street, and some three or four blocks south of Goliad and 
bring this passenger, who was a girl friend of his, to the bus station. Te car being 
used as a regular Bandera bus was not in the station at this time, but was being re- 
paired for preparation for making the run. I took a Nash touring car to go after 
the passenger on this catch call. It belonged to a man named C. Clay, who was 
driving this Nash and a Studebaker on the Cotulla run. I took this car at the re- 
quest of the Bandera bus driver. The regular bus to Bandera was a Buick sedan. 

“IT do not know F. C. Spease. I have never known a man by that name, and 
I have never driven a car for any such person. I did not drive on this trip by any 
request of Mr. F. C. Spease. I have never heard of a man by that name. This 
was the first and only time I ever drove this Nash touring car, and I drove the car 
on this call at the request of the regular Bandera bus driver, who asked me to go 
to the rear of the Union Bus Station and take some car and bring his friend, May 
Jureski, to the station in time to make connection for the Bandera bus, which was 
in a garage having some minor repairs made on it. The driver of the Bandera 
bus was not named Spease, arid the name of Spease was not mentioned in any con- 
nection in my hearing that day. 

“When the accident occurred, I was going north on Labor to turn west on 
Goliad, and was about the center of Goliad street, when the car driven by the negro 
headed into the car I was driving. The negro was driving an old Dodge touring 
car, and had turned as if to go south into Labor. Miss Jureski was riding in the 
front seat with me at the time of the accident.” 


This unusual circumstance resulted in Lowrance, a bystander, making the call 
at the instance and for the accommodation of a stranger to the insurer and insured, 
using this car, apparently then owned by a stranger to this litigation, for the pur- 
pose. These facts, if established to the satisfaction of court or jury, would relieve 
appellant of liability, since they show the car to have been the property of another 
than Spease, the insured, and to have been driven at the time, not by Spease or 
his agent or employee, but by a total stranger to him and without his knowledge 
or consent. We think it clear that under the unusual facts of the case the trial 
court abused its discretion, if not in refusing the application for continuance, then 
certainly in not granting appellant’s motion for new trial. If in a fully developed 
case appellee is entitled to recover, she will not be materially injured by another 
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trial; whereas, if in such trial appellant would be entitled to recover, then it would 
be irreparably injured by an affirmance. 

Appellant vigorously contends that under the evidence actually adduced, and 
even in the absence of the testimony of Spease, the insured, and Lowrance, the driver 
of the car causing the injuries complained of, appellee failed to show liability upon 
appellant. However, we refrain from deciding or further discussing these conten- 
tions or the sufficiency of the evidence adduced, in view of another trial. Numerous 
other questions are presented in the appeal, but need not be discussed or decided. 

The judgment is reversed, and the cause remanded. 


STANDARD ACCIDENT INS. CO. OF DETROIT v. RICHMOND. (No. 3422.) 
Court of Civil Appeals of Texas. Texarkana. July 1, 1927. 
Rehearing Denied July 7, 1927. 

297 Southwestern Reporter 879. 

1. INSURANCE—INSTRUCTION THAT “SUITABLE REPAIRS AND RE- 
PLACEMENTS” MEANT REPAIRS SUCH AS WOULD RESTORE IN- 
JURED AUTOMOBILE AS NEARLY AS POSSIBLE TO PRIOR CON- 
DITION HELD NOT ERROR. 

In suit on automobile collision insurance policy, an instruction that the words 
“suitable repairs and replacements,” as used in policy, meant such repairs and re- 
placements as would restore the automobile “as near as may be possible” to its 
prior condition held not error as placing undue burden of repair upon company. 


(For other cases, see Insurance, Dec. Dig. § 502.) 


2. INSURANCE—AGREEMENT, IN AUTOMOBILE COLLISION POLICY, 
TO MAKE “SUITABLE REPAIRS AND REPLACEMENTS” HELD TO 
MEAN COMPANY WOULD RESTORE CAR TO VALUE IT HAD BE- 
FORE INJURY. 

In automobile collision insurance policy, company’s agreement to make “suitable 
repairs and replacements” on injured automobile held to mean company would make 
the car equal in value to what it was before the injury. 


(For other cases, see Insurance, Dec. Dig. § 502.) 


3. INSURANCE—IN ACTION ON AUTOMOBILE COLLISION POLICY, 
ASKING WITNESS WHETHER NEW BODY WAS REQUIRED TO 
“SUITABLY REPAIR AND REPLACE” HELD NOT ERROR. 

In action on automobile collision insurance policy, asking witness, a mechanic, 
whether a new body was necessary in order to “suitably replace and repair” auto- 
mobile as required by policy held- not objectionable, in view of facts. 


(For other cases, see Insurance, Dec. Dig. § 661.) 


Appeal from District Court, Red River County; R. J. Williams, Judge. 

Action by W. S. Richmond against the Standard Accident Insurance Company 
of Detroit. Judgment for plaintiff, and defendant appeals. Affirmed. 

Thomas, Frank, Milam & Touchstone, of Dallas, for appellant. 

Edgar Wright, of Paris, for appellee. 

Hodges, J. The appellee, plaintiff in this suit, was the owner of an automobile, 
on which he carried a policy of insurance against injuries caused by collisions. 
His car was injured within the terms of the policy, and he brought this suit to 
recover his damages. He alleged that the car was practically new and immediately 
before the injury was worth the sum of $1,695; that as a result of the injury it 
was rendered worthless. He set out in detail the parts damaged and the repairs 
that would be required to restore the car to its original condition, together with 
the cost of those parts and repairs. Those aggregated the sum of $1, 695, the value 
of the car immediately before injury. He asked judgment for that sum. In the 
alternative, he prayed for such portion of that sum as would indemnify him against 
the loss sustained. 

[1, 2] The court admitted to the jury two issues of fact. In the first, the’ jury 
was asked to find the intrinsic value of the automobile at the time of and immedi- 
ately before the injury. This was placed at $1,695. In the second, he asked the 
jury what amount of money would be the actual cost of making! suitable repairs 
and replacements on the automobile and its operating equipment attached thereto 
immediately after the injury. The answer to this was $1,195. In connection with 
these interrogatories, the court gave the following: 
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“In answering the above and foregoing questions, you are instructed that the 
words ‘suitable repairs and replacements,’ as used in the policy of insurance in- 
suring the plaintiff’s automobile and operating equipment attached thereto, means 
such repairs or replacements as are proper to restore the car in appearance, useful- 
ness, utility, and durability as near as may be possible to the condition it was in prior 
to sustaining injury.” 

Appellant complains of this definition of “suitable repairs and replacements.” 
The specific objection is that, in using the words “as near as may be possible to 
the condition,” etc., he placed an undue burden on the defendant, because defendant 
was only required to restore the car to substantially the same condition it was in 
before the accident. The injury being one for which the appellant was liable under 
the terms of the policy, the appellee had the right to claim full compensation for 
his loss. That loss was the difference between the value of the car before and 
after the injury. Appellant had, in effect, contracted to do all that reasonably could 
be done to restore the car to its original condition in the way of making repairs 
and replacements, or to pay the full amount of the damages sustained. The testi- 
mony indicates that the principal damage was to the body of the car. Witnesses 
testified that this could not be restored to its original condition by merely being 
rpeaired. It was damaged to the extent that this was impossible, they stated. Ap- 
pellant contends that it was only required to pay the cost of restoring the car to 
substantially the same condition it was in before the injury. That is true, if the 
words “substantially the same” mean a condition which made the car equal in value 
to what it was before the injury. Anything less than that would not be adequate 
compensation for the loss sustained. The use of the word “possible” did not, under 
the facts of this case, require the appellant to do more than it had contracted to do. 
The evidence showed that the car had been used but little, and the jury found that 
its value just before the injury was equal to its purchase price, $1,695. The verdict 
of the jury showed an allowance of $500 as the value of the car and its parts after 
the injury. Evidently the jury concluded that some of those parts were uninjured 
or could be repaired. While the appellee was on the stand testi‘ying in his own 
behalf, he was interrogated as to the condition of the body of the car after the 
injury and the effect of attempting certain methods of repair; also, as to how the 
engine operated after the injury. Objection was made to his answers because he 
was not an expert on those subjects. The evidence justified the court in concluding 
that he was qualified to give the answers made. 

(3, 4] Plaintiff’s witness E. L. Kirksey was asked, in substance, whether or 
not it required a new body in order to suitably replace and repair the automobile. 
That was objected to because it was immaterial, irrelevant, inflammatory, arid preju- 
dicial and had no bearing on the case and was the very issue the jury was to de- 
termine. The bill of exceptions shows that the objection was overruled, and the 
witness answered, “I think the only suitable way to fix that- would be to replace 
it with a new one.” In passing upon the assignment presenting that objection, 
it is only fair to look to the statement of facts for the purpose of ascertaining what 
that witness did say. The statement of facts was agreed to, and in cases of con- 
flict between it and the bill of exceptions should control. Wiseman v. Baylor, 69 
Tex. 63, 6 S. W. 743; W. U. Tel. Co..v.,Gresman (Tex. Civ.:App.) 223 -S. W. 
1052. The witness was a mechanic, familiar.with automobiles. He had inspected 
this car after the injury, and in the trial testified at some length as to its condition. 
The following excerpt shows the connection in, which the answer objected to occurs: 

“Tt would be hard to make a suitable repair with that body that.is on there and 
put it in as good shape as it was before it was turned over and damaged. It would 
be almost impossible to make that repair and put it back in that shape, because you 
would have to go in there and tear all that metal work off the..outside of the 
frame to get it before you could tell the extent of the injury, and. vou could hardly 
get that metal—that covering—back on there like it was before.. You could ‘not 
ascertain the damage to the frame without taking it off, and I think the only suit- 
able way to fix that would be to replace it with a new one—a:new body.” 

We think the testimony was not subject to the objections made. 


[5] A similar question was asked of Kurkendall, another witness for the ap- 
pellee, and a similar objection made. This witness had also made a personal in- 
spection of the injured car, and, while not an expert mechanic, he was familiar 
with automobiles and their parts. He stated that he was engaged ‘in the business 
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of repairing cars. He testified in detail as to the condition this car was in, des- 
cribing the various parts that were injured. He then said, referring to making re- 
pairs: 

“It would not have the original strength, and you could not tell how long it 
would last. It might go to pieces right away, and might last a year; you could not 
tell. In my opinion, that body of Mr. Richmond’s car could not be suitably re- 
paired or replaced in any way except by the putting of a new body on the car.” 

The same witness was also asked the following: 

“What, in your opinion, would be the value of this Richmond car in the 
condition it was after it received this injury—its intrinsic value?” 

—to which he answered: 

“None for me, sir.” 

That was objected to because it was irrelevant and immaterial and the answer 
not responsive to the question. The statement of facts shows that the witness 
testified as follows: 

“T am aked in my opinion what would be the value of this Richmond car in 
the condition it was in after it received this injury—its intrinsic value. If you 
want to know personally what I think the automobile is worth, if I wanted to buy 
it myself, I would not want to buy it, for two reasons. It has no intrinsic value 
for me, in my opinion. The car has some value; I could not tell you what it is. 
I know it has some value, but I could not tell you what it is. It would 
not have any value over and above the value of the parts that were taken 
from the car, in its present condition. In other words, he would have to junk the 
car and sell the pieces. As to whether or not a new car, 18 days old, in the condi- 
tion I saw it, could be repaired, that is all the value it would have to me, would 
be for me to junk it. A Buick dealer could, perhaps, by putting. lots of new parts 
in the automobile and making the outward appearance look like it was a new auto- 
mobile, sell it to a man who did not know it had ‘been in a wreck.” 

Considering the answer objected to in connection with his other testimony, 
the jury could not have understood the witness as saying the wrecked car was en- 
tirely worthless. He meant merely to say that it was valueless to him in his 
business. While the question might have been properly excluded, the answer in 
the connection in which it appears could not have done any injury. 

The judgment will be affirmed. 
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CASUALTY 


NATIONAL SURETY CO. OF NEW YORK v. FOX. (No. 161). 
Supreme Court of Arkansas. July 11, 1927. 
296 Southwestern Reporter 718. 

1. INSURANCE—PROHIBITED OWNERSHIP, OCCUPANCY, OR 
CHANGED CIRCUMSTANCES AVOIDS BURGLARY POLICY. 
Condition of ownership or occupancy, or changes of circumstances, prohibited 

by burglary insurance policy, avoids policy. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 


2. INSURANCE—INSURER CANNOT DEFEAT RECOVERY ON BURG- 
LARY POLICY BECAUSE OF VIOLATION OF PROVISION WAIVED 
BY if. 


Insurer, waiving right to forfeit burglary policy because of violation of terms 
as to ownership or occupancy, cannot defeat recovery on such ground. 
(For other cases, see Insurance, Dec. Dig. § 372.) 


3. INSURANCE—AGREEMENT, DECLARATION, OR ACTION BY _IN- 
SURER, LEADING INSURED, CONFORMING THERETO, HONESTLY 
TO BELIEVE THAT FORFEITURE WILL NOT BE INCURRED, ES- 
TOPS INSURER FROM INSISTING THEREON. 


Forfeitures are not favored, and any agreement, declaration, or course of action 
by insurer, leading insured honestly to believe that forfeiture of policy will not 
be incurred by conformity thereto, which follows, estops insurer from insisting 
on forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 


4, INSURANCE—INSURER, WHOSE AGENT TOLD INSURED THAT REN- 
TAL OF HOUSE WAS SATISFACTORY, COULD NOT FORFEIT OR 
Saute RECOVERY ON POLICY BECAUSE OF TENANT’S OCCU- 

A , 


Burglary insurer, whose general agent told insured that latter’s rental of house 
for shorter time than vacancy period permitted by policy was satisfactory, could 
not declare forfeiture or defeat recovery on policy because of occupancy of house 
by tenant. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 


5. INSURANCE—BURGLARY INSURER HELD NOT EXCUSED FROM 
PAYING LOSS BECAUSE OF DEFECTS IN PROOF OF LOSS, NOT 
tay eas TO AND FULLY GONE INTO WHEN INSURED WAS ON 
STAND. 


Burglary insurer, not objecting to proof of loss because of failure to make 
complete inventory and state original cost of each article and cash value thereof 
at time of loss, and going fully into such facts and other objections when insured 
was on stand, held not excused from paying loss because of defects in such proof, 
though valuations were arbitrary. 

(For other cases, see Insurance, Dec. Dig. § 551.) 


6. INSURANCE—BURDEN IS ON INSURED, SUING ON BURGLARY 
POLICY, TO PROVE THAT LOSS WAS CAUSED BY BURGLARY, 
THEFT, OR LARCENY. 


In action on burglary insurance policy, burden is on plaintiff to prove that loss 
was caused by burglary, theft, or larceny. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 

7. INSURANCE—EVIDENCE, IN ACTION ON BURGLARY POLICY, THAT 
DOORS AND WINDOWS WERE OPEN AND CERTAIN ARTICLES 
MISSING WHEN INSURED CAME HOME, WARRANTED FINDING 
THAT THEY WERE STOLEN. 

In action on burglary insurance policy, evidence that doors and windows of house 
were open, and that articles therein before insured left were missing when he re- 
turned, was sufficient to justify finding that they were stolen. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 
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8. INSURANCE—INSURED WAS NOT REQUIRED TO SHOW, IN ACTION 
ON BURGLARY POLICY, THAT TENANT DID NOT STEAL MIS- 
SING ARTICLES, NOR WHO STOLE THEM. 

In action on burglary insurance policy, plaintiff was not required to show who 
stole articles missing from house, nor that tenant did not steal them. 
. (For other cases, see Insurance, Dec. Dig. § 646[6].) 


Appeal from Circuit Court, Pulaski County; Marvin Harris, Judge. 

Action by T. R. Fox against the National Surety Company of New York. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Rogers, Barber & Henry, of Little Rock, for appellant. 

Jos. Loeb, of Little Rock, for appellee. 

Meuarry, J. The appellee brought suit against the appellant in the Pulaski 
circuit court for $314, the value of personal property claimed to have been stolen 
from appellee’s home during the month of July, 1925. The suit is based upon a 
policy of burglary insurance, executed by the appellant and delivered to the appel- 
lee October 10, 1924, covering household goods, furniture, wearing apparel, jewelry, 
and other personal property of appellee, situated and contained in the premises 
at 2107 Broadway, in the city of Little Rock, the place of appellee’s home. 

The complaint alleged the issuing of the policy for the period of one year 
against loss by burglary, theft, or larceny, for the goods mentioned above, while 
contained in the premises at 2107 Broadway. Alleged that in July, 1925, the premi- 
ses were burglarized and property covered by the policy of the value of $314 
was stolen; that notice and proofs of loss were furnished in compliance with 
the terms of the policy. Copy of the policy was attached as an exhibit to the 
complaint. 


The defendant, appellant here, answered, denying that the premises were burg- 
larized, and denied that it was indebted in the sum of $314 or any other sum. 
And, as a further defense, alleged that the policy covered loss by burglary, theft, 
or larceny of the property insured thereunder from within the house occupied by 
the insured, as described in the declarations, caused by any other person except 
one whose property was covered hereby. Defendant alleged that the premises, 
in July, were not occupied by appellee, but that the house was rented to a stranger 
named Von Wetzen, and that Von Wetzen stole the property for which this action 
was brought. Defendant further alleged that suit was filed within 90 days after 
the loss, in contravention of the terms of the policy, and that if appellee should 
recover, he would not be entitled to penalty and attorney’s fees. 

Defendant filed an amendment to its answer denying that appellee had com- 
plied with the terms of the policy with reference to notice and proof of loss. 

The case was tried before the court sitting as a jury by the consent of the 
parties, and the court rendered judgment for the plaintiff, appellee herein, for 
$314, together with statutory penalty of 12 per cent. and attorney’s fees of $75. 

Defendant filed motion for new trial, which was overruled, exceptions saved, 
and appeal prayed to the Supreme Court and granted. The defendant thereafter 
filed its bill of exceptions within the time allowed by the court and prosecuted its 
appeal to this court. 


Appellant’s first contention is that the alleged loss did not occur while the 
premises were occupied by the appellee, and there was, therefore, no liability against 
the appellant. Appellant then, bearing directly upon the question involved and as 
affecting burglary insurance policies, cites the following cases: First, Lee v. Adsit, 
37 N. Y. 78, but that case, as stated by the court, was not an action against the 
insurers or on the policies. The complaint alleged that plaintiff received lumber 
in their lumber yard from defendants for sale on commission, etc., and plaintiffs 
were not to insure the lumber but defendants took the risk of fire. It was, there- 
fore, a controversy between these two parties and has no application to the facts 
in this case. 

The next case relied on by appellant is the case of Germania Fire Insurance 
Co. v. Home Insurance Co., 144 N. Y. 195, 39 N. E. 77, 26 L. R. A. 591, 43 Am. 
St. Rep. 749. And the syllabus of that case reads as follows: 

“Where a policy of fire insurance, insuring a stock of goods, contained a pro- 
vision declaring it void in case of a sale, transfer or change in title to or posses- 
sion of the property, and the insured during the life of the policy took in a co- 
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partner, transferring to him an interest in the insured property, held that this 
transfer rendered the policy void.” 

In the above case the policy expressly provided that it should be void in case 
of sale, transfer, or change of title or possession. There is no contention that 
the insurance company was notified and consented to the change. It could have 
done so, and, if it had, the policy would have been binding. The sale made the 
contract void, as the court said, because it is a well-established principle of com- 
mon law that every man has the right to determine with whom he will enter into 
contract obligation. And, among other things, the court said: 

“It would be a harsh * * * rule” to permit the things mentioned without hav- 
ing an “opportunity to examine into the moral and business characters of two 
strangers to the original contract.” 

However, the court expressly stated that, where one partner sold to another 
partner, this would not avoid the policy. But the reason the policy was held void 
in that case was because there was an absolute violation of the provision contained 
in the policy with reference to sale and transfer without getting the permission 
of the insurance company to do so and without notifying the insurance company 
of the intention to do so. 

[1, 2] The next case referred to is the case of Liss v. United States Fidelity 
& Guaranty Co.,'103 Misc. Rep. 253, 169 N. Y. S. 1027, and this suit was upon 
a policy of burglary insurance. The policy in the above case was violated with- 
out permission of the insurance company, the insurance company had no knowledge 
of the change of possession and conditions, and the court said that it had no power 
to proceed on the assumption that the insurance company would have assented to 
the change. If, however, the insurance company had been notified of the change 
and agreed to it or acquiesced in it, then it could not have declared a forfeiture. 
It is universally held that, where a condition of ownership or occupancy or changes 
of circumstances prohibited by the terms of the policy is made, this avoids the 
policy. But it is also universally held that if it waives its right to forfeit the 
policy because of any violation, it cannot thereafter defeat a recovery because of 
the violation of a provision in the policy which it waived. 

Attention is called by appellant to Schwartz v. Fidelity & Casualty Co., 120 
Misc. Rep. 323, 199 N. Y. S. 270. A right of recovery was denied in that case 
because of concealments on the part of the assured, and this concealment was a 
violation of a warranty clause in the policy. The court said: 

“In my opinion, it was necessary for the assured to have revealed the fact 
in their statement or warranties that they occupied only part of the fourth floor, 
and that the rear half was under a sublease to another concern conducting an en- 
tirely different business.” 


The above case also discusses the question of evidence to prove burglary or 
theft. 


Attention is also called to the case of Reese v. Fidelity & Deposit Co. of 
Maryland, 93 Misc. Rep. 31, 156 N. Y. S. 408. In that case allegation and proof 
was that the policy of insurance was procured by such misrepresentations as to 
make it void. But the case also held that where the insurance company repudiated 
liability under a burglary policy on the ground that it was obtained by fraud and 
misrepresentation, the plaintiff was not bound to abide by the condition in the policy 


that no action shall be instituted under three months until after the furnishing of 
the proof of loss. 


The plaintiff, T. R. Fox, testified that he rented the house to a man named 
Von Wetzner, who was recommended to him as a desirable tenant, and that he 
was to let him occupy it while Fox was away in California. He testified that at 
the time he had a conversation with Mr. Newell of the W. B. Worthen Company. 
The W. B. Worthen Company were the general agents, and Mr. Newell attended | 
to that part of the business. He said he went in to see Mr. Newell and told him 
that he had his house rented and that Mr. Newell said that was a good rental, 
that was-all right. Fox said that was the answer Newell gave him, that it was 
satisfactory, and he had no objections. He stated that he thought he had previ- 
ously told Mr. Newell that he was going to rent the house and that Mr. Newell 
had no objections. The record shows that Mr. Newell had authority to issue poli- 
cies and that he had issued this policy. 

[3] The rule concerning forfeitures in insurance policies was considered by 
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this court in the case of German Insurance Co. v. Gibson, 53 Ark. 494, 14 S. W. 
672, and is as follows: 

“ ‘Forfeitures are not favored in law; and any agreement, declaration or course 
of action on the part of an insurance company, which leads a party insured hon- 
estly to believe that by conforming thereto a forfeiture of his policy will not be 
incurred, followed by conformity on his part, will estop the [insurance] company 
from insisting upon the forfeiture.’ The rule thus announced has been steadily 
adhered to by this court.” Interstate Business Men’s Acc. Ass’n v. Greene, 132 
Ark. 546, 201 S. W. 799. 

[4] The above case cites many authorities on the question of forfeiture and 
cases upholding the rule above announced. But we do not deem it necessary to 
cite them here or to call attention to any additional cases, We have concluded 
that, when the insured notified ‘the insurance company’s general agent and the agent 
made the statement that Fox testified he did make, the insurance company could 
not thereafter declare a forfeiture or defeat recovery because of the occupancy 
of the house by the tenant. It will be remembered that the agent does not deny 
that Mr. Fox told him what Fox testifies that he did, and does not deny that he 
made the statement which Fox says he made. It may be that the insurance com- 
pany preferred to have a tenant rather than to have the premises unoccupied. The 
policy provides for the house to remain unoccupied for a longer period than Fox 
intended to be away, and the insurance company may have preferred to have a 
tenant rather than to have it unoccupied. It may have thought that burglary was 
more likely to occur if the house was unoccupied than if it were occupied by a 
tenant. At any rate, the plaintiff swears that he notified the agent and the agent 
does not dispute it and the insurance company could not declare a forfeiture under 
such circumstances. 

[5] It is next contended by the appellant that no proof of loss, as required 
by the policy, was ever filed with the company, and specifically states that the proof 
of loss shall state a complete inventory of the stolen property. This, we think, the 
insured did. At any rate, no objection was made to the proof of loss because of 
the failure to make a complete inventory, nor was there any objection because the 
original cost of each article was not stated and the cash value at the time of the 
loss. _These facts, together with the other objections to the proof of loss, were 
gone into in the trial when Fox was on the stand and he testified fully with ref- 
erence to them. 

Appellant’s argument is that all the proof shown was the arbitrary valuation. 
But any valuation put upon them at all as to their cash value would, of course 
have been an arbitrary valuation. We find nothing in the record that would justify 
or excuse the appellant from paying the loss because of any defect in the proof 
of loss. It seems to have gotten all the information that it desired or that it asked 
for, and we think this was all it had a right to demand. 

[6, 7] Appellant’s next contention is that there is no testimony to show that 
the alleged loss was occasioned by burglary, theft, or larceny. And it is argued 
that the burden is upon the plaintiff to make this proof. We think the insurance 
company’s contention that the burden is on the plaintiff is correct, but we do not 
agree with it in its contention that this burden was not discharged. The testimony 
shows that when Fox returned from California that Wetzner, the tenant, was 
gone, and that he never saw him after that time; that he notified the police of 
the loss of the articles stolen and found that the tenant had stolen some of them 
and returned them. ’ 

Willie McAdoo, colored, testified that while Fox was 
every other day, and that when she went to the house oa Wettee -_ A 
that all the doors were unlocked, the windows unlocked, and the inside ‘do See 
The last time witness saw any of the tenants about the house was o: “Sat hee. 
and on Wednesday the doors and windows were all unlocked Witnes “did a 
know when they left. Did not know how long the place had been unoc ; ied a 
o enone erg mat oat ae time witness noticed anybody diver aies on 

aturday, and on the followin ednesday the door i 
and the inside doors open. : s and windows were unlocked 


[8] When Fox returned he found that certain articles were gone. About the 


only proof that could be made as to burglary or larceny, ordinaril 
the doors or windows were open and that articles that were in te ted one 
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were missing and could not be found. This was sufficient proof that they had 
been stolen, and we think that the proof that the tenant stole some of them does 
not warrant the conclusion that he stole the others. And, while the burden was 
on the plaintiff to show the larceny of the articles, he was not required to show 
who stole them and was not required to show that the tenant did not steal them. 
When the plaintiff shows by evidence that the house was open and that the goods 
that were in there prior to the time Fox left were missing, we think this is suf- 
ficient evidence to justify the court in finding that the articles were stolen. 


There was sufficient proof to justify the finding of the court, and the judg- 
ment is affirmed. 


DUGGAN v. FIDELITY & CASUALTY CO. OF NEW YORK. ° (No. 19881.) 
St. Louis Court of Appeals. Missouri: June 21, 1927. 
296 Southwestern Reporter 822. 
1. INSURANCE—TRIAL COURT’S DISCRETION IN GRANTING NEW 
TRIAL SHOULD NOT BE DISTURBED. 
Reviewing court should not interfere with discretion of trial court in granting 
new trial. 
(For other cases, see Insurance, Dec. Dig. § 671.) 


2. INSURANCE—COURT IS NOT PRECLUDED FROM SETTING ASIDE 
VERDICT AS AGAINST EVIDENCE BECAUSE EVIDENCE WAS IN- 
TRODUCED ON ONE SIDE ONLY. 

Court may weigh evidence and set verdict aside as against weight of evidence, 
even though evidence was introduced solely in behalf of party seeking new trial. 
(For other cases, see Insurance, Dec. Dig. § 671.) 


3. INSURANCE—SETTING ASIDE VERDICT FOR INSURER AS AGAINST 
EVIDENCE HELD NOT ABUSE OF DISCRETION, IN ACTION ON 
POLICY COVERING THEFT OF RING, WHICH DISAPPEARED FROM 
HOUSE DURING INSURED’S ABSENCE. 

In action on insurance policy covering loss of diamond ring by theft, order 
granting plaintiff’s motion for new trial on ground that verdict for defendant was 
against weight of evidence held not abuse of discretion, where ring left in house 
disappeared during insured’s absence. 

(For other cases, see Insurance, Dec. Dig. § 671.) 

Appeal from St. Louis Circuit Court; Franklin Miller, Judge. 

“Not to be officially published.” 

Action by Jerome F. Duggan against the Fidelity & Casualty Company of New 
York. Judgment for defendant, and from an order granting plaintiff a new trial, 
defendant appeals. Affirmed, and cause remanded. 

George A. Hodgman, of St. Louis, for appellant. 

-Carl M. Dubinsky, of St. Louis, for respondent. 

Sutton, C. This is an action on an insurance policy. The cause was tried to 
a jury, there was a verdict in favor of defendant, and judgment was given accord- 
ingly. From an order granting plaintiff a new trial, defendant appeals and asks a 
reversal of the order. 

The policy sued on insured plaintiff against loss by burglary, theft, or lar- 
ceny of one solitaire diamond ring to an amount not exceeding $500. The ring 
insured was the property of plaintiff's wife. The policy provided that the insurance 
should apply to property owned by plaintiff or by any permanent member of his 
household. 

The evidence for plaintiff tends to show that on March 9, 1924, plaintiff resided 
with his wife in an apartment at 3679 Lafayette avenue, in the city of St. Louis; 
that on that day at about 9:30 o’clock in the morning, plaintiff and his wife left 
the apartment and did not return home until about 10:30 that evening; that the wife 
placed the insured ring on a shelf in a medicine cabinet in the bathroom that morn- 
ing when she was washing her hands preparatory to going out, and by inadvert- 
ence left it there on leaving the apartment; that when plaintiff and his wife left 
the apartment in the morning, it was in good order and everything was in its 
proper place; that when they returned in the evening they found that the drawers 
of the dresser had been pulled out and the contents of the drawers were in dis- 
order; that the doors of the:closets had been opened, and the garments which were 
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kept in the closets were lying on the floor in a heap; that the moth-proof bags 
had been torn from the garments and were lying crumpled on the floor; that the 
corner of the rug in the sun parlor had been turned up; that the day couch had 
been disturbed and moved; that the tables and chairs had been moved around and 
were not in their proper places; that a built-in bookcase in which linens were kept 
had been opened and the contents of the bookcase were in a state of disorder; 
that the telephone which was near the bookcase was covered up with linens; 
that the insured ring which had been left in the medicine cabinet had disappeared ; 
that plaintiff immediately notified the police department; that a police officer came 
to the apartment on the following morning and made an investigation; that the 
insured ring was never recovered; that plaintiff locked the doors when he and 
his wife left the apartment in the morning, and that they found them locked when 
they returned; that they had no servants and left no one in the apartment; that 
there was a Yale lock on the front door, which locked itself when the door was 
closed without the use of a key; that there was an ordinary tumbler lock on the 
back door, with a bolt on the inside of the door; and that the apartment was on 
the ground floor. The police officer testified that when he went to the premises 
to investigate, he found scratches around the lock on the outside of t back 
door, and some finger prints; that the scratches appeared to have been recently 
made; that there were finger prints on the sill of the bathroom window on the 
outside, like some one had tried to pull himself up to the window; that there were 
prints of two hands on the sill; that he did not find any signs of an attempt to 
jimmy the window; that none of the other windows looked like they had been 
tampered with; that the front door had a Yale lock on it; and that he saw no 
signs of its being tampered with. 

The value of the insured ring was shown to be $500. The policy sued on 
was in force at the time the ring disappeared. Proof of loss was duly made 
according to the provisions of the policy. 

Defendant did not offer any evidence. 

The court granted a new trial on the ground that the verdict was against the 
weight of the evidence. 

[1] It is manifest that this court should not interfere with the discretion of the 
court below in granting a new trial. Keller v. St. Louis Butchers’ Supply Co. 
(Mo. Sup.) 229 S. W. 173; Littig v. Urbauer-Atwood Heating Co., 292 Mo. 226, 
=o W. 779; Reissman v. Wells (Mo. App.) 258 S. W. 43, and cases there 
cited. 

(2, 3] An examination of the instructions shows that the parties submitted the 
case to the jury on the sole issue as to whether or not the loss of the insured ring 
resulted from theft. There can be no question, on the record here, that plaintiff 
made out a strong case for the jury on this issue. Defendant does not appear to 
controvert this, at least it does not base its request for a reversal of the order 
granting a new trial on the weakness of plaintiff's case, but argues that, inasmuch 
as it offered no evidence to controvert plaintiff's evidence, the trial court was 
without power to disturb the verdict of the jury as against the weight of the evi- 
dence. In other words, defendant argues that in order to justify the court in 
weighing the evidence, and in setting the verdict aside as against the weight of the 
evidence, there must be evidence on both sides of the case, so that the court may 
weigh the plaintiff’s evidence against defendant’s evidence. We are unable to ac- 
cept this view. 

The commissioner recommends that the order of the circuit court granting a 
new trial be affirmed and the cause remanded. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

The order of the circuit court granting a new trial is accordingly affirmed and 
the cause remanded. 

Daues, P. J., and Becker and Nipper, JJ., concur. 
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OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited, of London, 
Eng. v. WASHINGTON BRICK & TERRA COTTA CO. 
Special Court of Appeals of Virginia. Sept. 29, 1927. 
139 Southwestern Reporter 513 


3. INSURANCE—INSURER, UNDER INDEMNITY POLICY AGAINST 
LOSS FOR INJURIES TO OR DEATH OF INSURED’S EMPLOYEES, 
HELD LIABLE FOR DEATH OF MINOR UNLAWFULLY EM- 
PLOYED (ACTS 1918, C. 204). 


Insurer, under indemnity policy indemnifying insured as employer against loss 
for damages on account of injuries to or death of employees as were legally em- 
ployed, held not liable for death of minor in case employment was unlawful, as con- 
trary to Acts 1918, c. 204. 

(For other cases, see Insurance, Dec. Dig. § 437.) 


4. INSURANCE—INSURER, INDEMNIFYING INSURED AGAINST LOSS 
FROM INJURY OR DEATH OF LEGAL EMPLOYEES, HAD RIGHT TO 
DECLINE TO DEFEND CASE INVOLVING DEATH OF ILLEGALLY 
EMPLOYED MINOR (ACTS 1918, C. 204). 


Where action against employer for death of employee was based on employ- 
ment of deceased in violation of Acts 1918, c. 204, relative to employment of minors, 
insurer, under indemnity policy indemnifying insured against loss for injuries to 
or death of legal employees, had right to decline to defend or participate in de- 
fense of case. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


5. INSURANCE—INSURER NEED NOT DEFEND ACTION FOR DEATH 
OF MINOR UNLAWFULLY EMPLOYED, BECAUSE OF AGREEMENT 
'’’O DEFEND ALL SUITS. 


Insurer, under indemnity policy to indemnify insured against loss by reason 
of damages by injury to or death of employees legally employed, held not re- 
quired to defend action for death of minor unlawfully employed, because of terms 
of policy to effect that insurer should defend all suits and actions, whether de- 
mands were wholly groundless, false, or fraudulent. 


(For other cases, see Insurance, Dec. Dig. §514%.) 


6. INSURANCE—THOUGH INSURANCE POLICY SHOULD BE CON- 
STRUED AGAINST INSURER, COURT MAY NOT MAKE NEW CON- 
TRACT NOR ADOPT UNJUSTIFIED CONSTRUCTION. 


Insurance policy, in case of doubt, should be construed most strongly against 
insurer; yet court is not authorized to make new contract for parties nor adopt 
construction not justified by language or intent. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


7. INSURANCE—THAT ACTION AGAINST EMPLOYER FOR DEATH OF 
MINOR WAS BY FATHER AS ADMINISTRATOR DID NOT REQUIRE 
eons INSURER DEFEND ACTION BECAUSE OF POSSIBLE DE- 


Insurer, under indemnity policy protecting insured from loss from injury to or 
death of lawful employees, held not liable to insured for failure to defend action 
for death of minor illegally employed, because of fact that action was by father 
as administrator, against whom there was possible defense on part of employer, 
since character of contract, which was not on the ground covered by insurance 
contract, was not altered thereby. 


(For other cases, see Insurance, Dec. Dig. § 514%.) 


9. INSURANCE—THAT FATHER HAD MISREPRESENTED MINOR 
SON’S AGE IN PROCURING EMPLOYMENT DID NOT ALTER 
RIGHTS OF EMPLOYER AND INSURER UNDER CONTRACT. 

Fact that father of minor unlawfully employed had previously procured em- 
ployment for son and stated that he was over 15 years of age did not alter rights 
of employer and insurer under indemnity contract so as to require insurer to de- 
fend action against employer for minor’s death. 


(For other cases, see Insurance, Dec. Dig. § 514%.) 
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10. INSURANCE—EVIDENCE HELD TO JUSTIFY FINDING THAT IN- 
SURER WAS NOT LIABLE FOR AMOUNT PAID BY EMPLOYER ON 
JUDGMENT FOR DEATH OF MINOR UNLAWFULLY EMPLOYED. 
In employer’s action against insurer to recover amount paid on judgment se- 

cured in action for death of minor employee, evidence relative to insurer’s liability 

under its policy protecting employer only against injury or death of lawful em- 
ployees held sufficient to justify jury’s finding against plaintiff. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 


11. INSURANCE—EVIDENCE AS TO REASONABLENESS OF NOTICE 
GIVEN BY INSURER, DISCLAIMING LIABILITY FOR DEATH OF 
MINOR UNLAWFULLY EMPLOYED, HELD SUFFICIENT FOR JURY. 

_ . Evidence in action by employer against insurer to recover amount paid on 

judgment secured in action for death of minor unlawfully employed as to rea- 

sonableness of notice given to employer, that insurer disclaimed liability and re- 
fused to defend action, held sufficient for jury. 

(For other cases, see Insurance, Dec. Dig. §668[1].) 

Error to Circuit Court of City of Alexandria. 

Action by the Washington Brick & Terra Cotta Company against the Ocean, 
Accident & Guarantee Corporation, Limited, of London, England. Verdict for de- 
fendant was set aside, and judgment rendered for plaintiff, and defendant brings 
error. Reversed and rendered. 


__H. Noel Garner, and Caton & Caton, all of Alexandria, and Jas. H. Price, of 
Richmond, for plaintiff in error. 


Gardner L. Boothe, of Alexandria, and Fischer & Fischer, of Washington, 
D. C., for defendant in error. 

Crump, P. In. this opinion the plaintiff in errér, which was the defendant 
on the trial below, will be designated as the insurer, or insuring company, or de- 
fendant, and the defendant in error, a Virginia corporation, as the brick company, 
or the plaintiff. 

In an action instituted by notice of motion for judgment by the brick com- 
pany against the insuring company, there was a verdict for the defendant in- 
surer, which was on March 1, 1926, set aside on motion of the brick company 
as plaintiff, and the court entered judgment for the plaintiff for $4,200.45, the 
amount sued for. The insuring company excepted to this ruling and judgment 
of the court, and the case is here on a writ of error. 

The petition for the writ of error contains numerous assignments of error, 
challenging rulings of the court in overruling a demurrer to the notice, in pass- 
ing upon various questions during the trial, and in refusing to give instructions 
asked for. In our view of the case, the main assignment is that taking excep- 
tion to the action of the court setting aside the verdict in favor of the insurer 
and entering judgment for the plaintiff. If the trial court erred in that respect, 
and judgment should be entered for the defendant on the verdict, then it is not 
necessary for the disposal of the case in this court, to consider other assignments 
of error. 

[1] The verdict, having met with the disapproval of the trial court, is not 
entitled to the same weight on appeal as is one sanctioned by that court; that is, 
in passing on the question here, the evidence upon which the verdict is founded 
is not to be viewed altogether as on a demurrer to the evidence. Yet it must ap- 
pear that the verdict was contrary to the evidence, or without evidence to sup- 
port it. These rules in their general statement and methods of application are 
familiar. 

The case of the plaintiff is set out in the notice of motion in the form and 
manner of a declaration in assumpsit containing two counts. It is alleged that 
the defendant had issued to the brick company its indemnity policy, agreeing to 
indemnify it as an employer against loss imposed upon it by law for damages on 
account of injuries to, or death of, such of its employees as were legally em- 
ployed, and further to defend any suits or other proceedings instituted against 
the brick company at any time, including suits or other proceedings alleging such 
injuries and demanding damages therefor, although such suits, proceedings, alle- 
gations, or demands are wholly groundless, false, or fraudulent, and to pay all 
costs incurred in investigation and defense; that, while the policy was in force, 
on May 7, 1923, James Lyon, one of the employees, was injured and died, and a 
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report of the accident and death was duly made to the agent of the insurer; that 
in December, 1923, Hugh Lyon, administrator of James Lyon, brought suit in 
Arlington county against the brick company for $10,000 damages, and the sum- 
mons served in that case was promptly delivered to the agent of the insuring 
company in Washington, D. C.; that on the 18th day of February, 1924, at the 
instance of the insuring company, its attorney entered appearance in the case pre- 
paring to defend it; that the attorney for the insuring company, at the following 
April term of court, withdrew his appearance as counsel without having first no- 
tified the brick company, and left the brick company without any representative, 
and without being properly advised of the situation, whereupon Hugh Lyon, ad- 
ministrator, took judgment by default in the sum of $5,000; that when the brick 
company employed counsel to protect their interests, it was found upon investiga- 
tion that the term of court at which the judgment was rendered had expired, 
so that no motion for a new trial could be made and no appeal be taken; that 
an injunction against the enforcement of the judgment was obtained, and the 
brick company then succeeded in compromising the claim for $3,500, which having 
been paid, demand was made upon the insurer for that amount and an attorney’s 
fee and expense, totalling $4,200.45, which the insurer refused to pay. 

In its grounds of defense the insurer alleges (1) that James Lyon, the em- 
ployee killed during his employment, was illegally employed, being only 14 years 
of age, and the policy did not cover an accident to him nor his death, and the in- 
surer had not undertaken to defend a suit brought by reason of his death; (2) 
that the brick company had suffered the judgment by default to be rendered 
against it on the 25th day of April, 1924, although it had been advised on April 
16th that the insurer was not liable on the claim made and did not undertake 
the defense of the suit; (3) that the injunction suit, but for the voluntary set- 
tlement of the claim by the brick company, might have been pursued to a success- 
ful conclusion; (4) that the brick company had on the 29th January, 1925, vol- 
untarily settled and paid the judgment against it, as shown by the record of the 
case in the clerk’s office, and the insurer had nothing to do with the settlement 
and compromise, and was not advised of it. 

The parties having thus stated their respective positions, the issues so arising 
were submitted to a jury for determination. The evidence adduced by the one 
side or the other covered all the documents referred to, oral testimony for both 
sides including full testimony by counsel for the brick company and for the: in- 
surer, and correspondence between the parties or their agents and attorneys. The 
jury therefore had before them the record in the case of James Lyon’s adminis- 
trator against the brick company, showing the judgment for $5,000 rendered 
April 25, 1924, and subsequently marked “Satisfied”; the policy of indemnity 
insurance upon which the brick company relied for recovery; the record of 
the injunction suit referred to; and also a report made by the brick company to 
the Industrial Commission of Virginia as to the accident and the death of the em- 
ployee; as well as numerous letters between the parties, written both before and 
after the judgment rendered on April 25, 1924. The court was extremely liberal 
in the admission of evidence, and every fact having any bearing upon the transac- 
tion seems to have been laid before the jury. 

The learned counsel for the brick company in his brief bases the right of 

recovery upon two theories of the case, because the motion for judgment— 
“set forth a good cause of action, first, of liability on the insurance company un- 
der its policy to defend the Lyon’s suit, even though it might not have been liable 
to pay the judgment if rendered therein against the brick company, should it have 
been proven on the trial of the case that the deceased was under the age of 16 
years; and secondly, because the insurance company, having caused its counsel 
to enter an appearance of the brick company, allowed them to withdraw their ap- 
pearance without proper and due notice to the brick company, and by so doing 
allowed a large judgment to be rendered by default without the knowledge of 
the brick company when it had a good and valid defense, and one that would cer- 
tainly have greatly reduced the amount of the verdict.” 

Under the law and the evidence, was the right of recovery upon one or both 
of these claims so definitely and clearly established as to render unwarranted any 
other verdict than one for the plaintiff? 

The policy of indemnity insurance embraces two subjects, in that the insurer 
agrees to protect the brick company in the matter of all compensation allowances 
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under the Workmen’s Compensation Law (Laws 1918, c. 400) on account of in- 
jury to or death of its employees, and also to indemnify the brick company as 
employer against loss by reason of damages claimed against it in the event of 
injury to or death of certain of its employees. With the first-mentioned insurance 
contract we are not concerned here. Clause 1 of the policy embraces both insur- 
ance agreements, the first mentioned under (a), the second under (b). Item (b) 
is as follows: 

“One. (b). To indemnify this employer against loss by reason of the liability 
imposed upon him by law for damages on account of such injuries to such of 
said employees as are legally employed wherever such injuries may be sustained 
within the territorial limits of the United States of America or the Dominion of 
Canada. In the event of the bankruptcy or insolvency of this employer the com- 
pany shall not be relieved from the payment of such indemnity hereunder as would 
have been payable but for such bankruptcy or insolvency. If, because of such bank- 
ruptcy or insolvency, an execution against this employer is returned unsatisfied in an 
action brought by the injured, or by another person claiming by, through, or under 
the injured, then an action may be maintained by the injured, or by such other 
person claiming by, through, or under the injured, against the company, under the 
terms of this policy, for the amount of the judgment in said action not exceeding 
the amount of this policy.” 

The next succeeding three clauses are: 

“Two. To serve this employer (a) by the inspection of work places covered 
by the policy when and as deemed desirable by the company and thereupon to 
suggest to this employer such changes or improvements as may operate to reduce 
the number of severity of injuries during work; and, (b) upon notice of such 


injuries, by investigation thereof and by settlement of any resulting claims in 
accordance with law. 


“Three. To defend, in the name and on behalf of this employer, any suits or 
other proceedings which may at any time be instituted against him on account of 
such injuries, including suits or other proceedings alleging such injuries and de- 
manding damages or compensation therefor, although such suits, other proceedings, 
allegations, or demands are wholly groundless, false, or fraudulent. 

“Four. To pay all costs taxed against this employer in any legal proceeding 
defended by the company, all interest accruing after entry of judgment and all 
expenses incurred by the company for investigation, negotiation, or defense.” 

[2] Since the enactment of the legislation known as Child Labor Laws, for- 
bidding and regulating the employment of minors of certain ages, and making their 
employment unlawful, the indemnity insurance companies have quite generally 
restricted their liability to employees lawfully employed, by the use of the terms 
appearing in this policy or other language having the same effect. The reason for 
this is apparent. It is universally held that the employment in violation of the 
statute is in itself negligence and the proximate cause of the injury, independent 
of the circumstances under which the injury occurred. The Virginia child labor 
statute, applicable at the time of the transactions under review, is found in Acts 
of the General Assembly 1918, p. 347. It is settled in Virginia that the unlawful 
employment of a minor in violation of the provisions of this statute is illegal, and, 
if he is injured or killed during the illegal employment, a right of action follows. 
Standard Red Cedar Chest Co. v. Monroe, 125 Va. 442, 99 S. E. 589; Miller Mfg. 
Co. v. Loving, 125 Va. 255, 99 S. E. 591. 

[3] It is clear that the insuring company was under no liability for the death 
of Lyon, the employee, if his employment was unlawful because contrary to the 
provisions of the Virginia statute. Mason Henry Press v. Aitna Life Ins. Co., 
164 S. W. 167; Buffalo Steel Co. v. Aitna Life-Ins. Co. (Sup.) 136 N. Y. S. 977. 

The case from 211 N. Y. was in many respects Similar to the instant case. 
There the injured minor brought an action against the employer, and a judgment 
was rendered upon a verdict based solely upon the fact that there was a violation 
of the statute. The language of the policy was: 

“This policy does not cover loss or expense arising on account of or resulting 
from injuries or death to, or if caused by any person employed in violation of 
law.” 

In the course of the opinion, the court says: 
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“The parties by their contract of indemnity or insurance had a right to place 
a limitation on the insurer’s liability and to exempt the latter from any claim 
for indemnity to the insured against damages resulting from the latter’s violation 
of the Labor Law. They did insert in the contract a clause thus limiting the 
liability of the insurer. 

“The jury in the employee's action determined that the accident did result from 
such a violation of law by the insured and the judgment of which the latter now 
seeks payment from the respondent measures the damages caused solely by such 
violation. Under these circumstances, it is plain that the respondent should have 
the benefit of the limitation on its liability which has been duly accepted and agreed 
to, unless it has in some manner waived this limitation, or by its conduct has 
estopped itself from asserting the same. We cannot discover that it has done 
either. 

“When the employee made his claim for damages against the insured, basing 
such claim on various grounds which were covered by the policy of insurance, 
and also on the alleged violation of law which was not covered thereby, the in- 
surer had a choice between two courses of action which would preserve the limita- 
tion on its liability which has been referred to. It could regard simply the charge 
of violation of law by the insured and refuse to defend the action, taking its 
chances that this sole ground of liability, if any, would be established, and for 
which it would not be liable. On the other hand, it could proceed with the defense 
of the action under an understanding with or notice to the insured, express or 
implied, that it would defend against all allegations of fault, and that if, in 
the end, it should come out that the only allegation sustained was the one of 
violation of law, its rights should be preserved, and it should not be liable.” 

The court then proceeds to call attention to the fact that, in the action for 
damages by the boy, various grounds of negligence were alleged which were 
covered by the policy, as well as allegations asserting a case caused by violation of 
the Labor Law. For this reason the court held that the insurer had a right, and 
also should participate in the defense, because, if recovery was had, founded upon 
a reason coming within the terms of the policy, the insurer would be bound. 

This seems to be reasonable, and a like holding has been made in a recent Ken- 
tucky case. Fidelity & Casualty Co. v. Dry Goods Co., 208 Ky. 429, 271 S. W. 444, 
43 A. L. R. 318. The court there also held that, where there are two grounds 
of liability asserted by the injured employee, for one of which the insurer is liable 
and for the other is not liable, neither party has the right to exclude the other from 
participating in the defense, and the insurer should defend the action so far as a 
claim was therein made upon the ground upon which it was liable. The insuring 
company there gave notice to the employer that it was not liable if the boy had 
been employed in violation of the Labor Law, and. then proceeded to join the em- 
ployer in defending the action. Subsequently the employer offered to pay part of 
the judgment obtained by the injured employee if the insurer would pay the bal- 
ance. The insurer declined to do this, upon the ground that it still had the right .to 
try the question of liability, and it would be relieved of all liability if. the injured 
boy had been illegally employed. Thereupon the employer brought suit against 
the insurer for the amount of the judgment obtained by the boy, and a recovery 
was allowed in the trial court. This judgment was reversed, the court stating: 

“The judgment in the Miller Case, determined that the insured was liable to 
Miller, but it did not determine on what ground it was liable. The record does 
not show on what ground the verdict of the jury was based, and there can be 
no inquiry now into this question. The insurer is liable on the policy unless Miller 
was employed contrary to the statute. The burden of proof is upon the insurer 
to show that he was so employed, and to establish the same facts as were necessary 
in Miller’s case to make out a right in him to recover on this ground. The ques- 
tion to be submitted to the jury here is whether Miller at the time was under 16 
years of age and was empld¥ed in an occupation dangerous or injurious to health or 
morals, or to life or limb, without the certificate of the county physician or health 
officer, as the case may be.” 


The case was reversed in order that this question might be passed upon by 
the jury upon the second trial. 

A close examination and analysis of the declaration in the case of the ad- 
ministrator of Lyon against the brick company discloses unquestionably that it 
was solely an action based upon the violation of the Virginia Child Labor Law. 
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The answer of Lyon’s administrator to the injunction bill of the brick com- 
pany, doubtless written by the same attorney who prepared the declaration, 
states : 

“Defendant Says that the execution enjoined by complainant in this cause 
was issued upon a judgment in an action brought under the provisions of the 
Act of the General Assembly of Virginia commonly called the Child’s Labor Law, 
approved March 27, 1922.” etc. 

[4] As stated by the court in Standard Red Cedar Chest Co. v. Monroe, 
supra, such cases are brought under the provision of the Virginia Code allow- 
ing any person injured by the violation of a statute to recover from the offender 
damages, although a penalty or forfeiture for the violation be imposed. ‘The 
verdict of the jury and the judgment of the court, therefore, against the brick 
company must be taken as one recovered upon a ground for which under its 
insurance contract, the insurer was not liable. Otherwise, so far as the imme- 
diate question under consideration is concerned, it might be necessary to send 
this case back for a new trial, as was done in the Kentucky case. Under the 
circumstances of the instant case, the insurer had a right to decline to defend or 
to participate in the defense of the case against the brick company; otherwise it 
might make itself subject to the subsequent claim that by so doing it had waived 
its right under the policy to claim nonliability. 

It appears from the evidence in this case that the decedent, Young Lyon, 
was, at the time of his employment and of his death a few months afterward, 
only 14 years of age, and therefore under 16 years. By section 13 of the Vir- 
ginia statute of 1922 (Laws 1922, c. 489), before referred to, it is enacted that no 
child under 16 years of age shall be employed, permitted, or suffered to work in 
certain characters of business, including among them a brick or lumber yard. It 
is manifest, therefore, that the boy was illegally employed, and as the funda- 
mental question in this case, the insurer was not liable for an injury to him or 
his death under the express terms of the policy. 

[5] It is contended, however, by counsel for the brick company, that the 
insurer was bound by the terms of its policy. to defend all suits and actions, or 
other proceedings, instituted against the employer; basing the argument in this 
respect upon the third clause of the policy above transcribed. We cannot agree 
with the argument in this respect. It is true that the provisions of the policy 
alluded to may have the effect of binding the insurer to defend all suits, although 
“such suits, or other proceedings, allegations, or demands are wholly groundless, 
false, or fraudulent,” as stated in the policy. It is scarcely logical to hold that 
this provision concerning the right and obligation to defend the suit, which is 
often contained in the indemnity policies, would be intended to bind the insurer 
to take charge of and defend a suit in which, under the terms of the policy, it 
had no interest. If this is true, it would result in compelling the insurer to waive 
its claim of nonliability, because it is quite generally held that, if the insurer 
does defend and a judgment results against the employer, the insurer is bound 
to pay the judgment. The language of the policy which requires the insurer to 
defend suits which may at any time be instituted against the employer “on account 
of sueh injuries, including suits or other proceedings alleging such injuries and 
demanding damages or compensation therefor,” must be read in connection with 
the fundamental contractual obligation appearing upon the face of the contract 
between the parties, which was that the insurer would indemnify the employer 
only in case of recovery of damages by employees legally employed. 


[6] It is a well-recognized rule that insurance policies, in case of doubt, 
should be construed most strongly against the insurer. But this does not authorize 
the court to make a new contract for the parties, nor to adopt a construction not 
justified by the language or intent of the parties. The argument in this regard 
does not seem to have occurred to counsel or to the court in the cases from 
New York and from Kentucky above referred to. In our opinion the only 
reasonable construction of the policy here is that the insurer was under no 
obligation to defend the case against the insured when it would not. be liable 
under its contract for any recovery therein had. On the contrary, it should 
refrain from interfering in any way with the insured in respect to its defense of 
the case. 
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[7] It is further insisted on behalf of the brick company that the action by 
the administrator was one in which the administrator was the father of the boy and 
was himself interested in the recovery, therefore the brick company would be under 
no liability for that action because the father had falsely represented at the time of 
the employment that the boy was over 16 years of age. It is held in Dusha v. V. 
& R. L. Co., 145 Minn. 171, 176 N. W. 482, 23 A. L. R. 632, that under such cir- 
cumstances the parent of the deceased minor might be barred from recovery if 
there was a statute penalizing the parent for allowing the minor to engage in the un- 
lawful employment. The Virginia statute of 1922 does make it a misdemeanor for 
a parent to allow a minor child to be so employed. This possible defense on the part 
of the brick company to the action for damages still does not alter the character 
of that action which is upon a ground not covered by the insurance contract. 


[8] As a general rule, a misrepresentation of the age of the minor cannot be 
set up in an action under the statute in bar of a recovery. American Car & Foundry 
Co. v. Armentraut, 214 It. 509, 76 N. E. 766; Mason Henry Press v. Aetna Life 
Ins. Co., supra. 

[9] There was evidence in the instant case before the jury that the father had 
procured the employment for young Lyon and had stated that he was over 15 
years of age. . 

In our opinion, that fact did not alter the rights of the parties under the in- 
surance contract in this case. 


[10] Under all the circumstances appearing in evidence, we are of opinion 
that there was a sufficient showing to justify the jury in finding against the brick 
company upon the first ground assigned by the brick company as a good cause of 
action. As before set out, it is further contended by the brick company that inas- 
much as the insuring company appeared in defense of the action and subsequently 
withdrew without giving the brick company proper and due notice of its withdrawal, 
which resulted in the default judgment, the insuring company is liable for its negli- 
gence in that respect. There was much evidence before the jury bearing upon that 
issue. It appears that, when the summons in the action brought by the administrator 
was served upon the brick company, it was delivered to the agent of the company in 
Washington; both the insured and the insurer having offices in that city. Thereupon 
a competent lawyer residing in the city of Richmond, who was acting as claim agent 
and adviser of the insurer in Virginia, was notified and he directed local counsel 
to enter an appearance in the suit, which was done in February, 1924. The Rich- 
mond agent of the company was a member of the Legislature, and for that reason 
the case went over until the April term of the trial court. When the court con-: 
vened in April, the local counsel for the insurer appeared and by leave of court 
withdrew his appearance for the defendant. This was done because in the mean- 
time the declaration had been inspected and it was ascertained that the suit was 
brought upon the ground that the boy was under 16 years of age. On the 11th of 
April, the Richmond attorney addressed a letter to the brick company, notifying it 
of the fact that the boy was under 16 years of age, and therefore his death did not 
come within the terms of the policy, and hence the company was under no obligation 
to defend the suit, and its counsel had withdrawn from the case. This notification 
was not received by the Washington agent until April 16th. Upon the motion of 
the plaintiff in the action by his attorney, on April 25th, the court, no one appearing 
for the defendant, allowed the case to be tried, and upon the evidence submitted by 
the plaintiff the jury brought in the verdict for $5,000, and judgment was entered 
at once. Testimony was submitted to the effect that the brick company had no 
knowledge of the rendition of this judgment, and, when it did engage an attorney 
to look after the case, the term of the court had adjourned, and therefore it was too 
late to take any action looking to a rehearing of the case. 

[11] It appears from the testimony that, when the agent of the brick company 
at Washington received the notice on April 16th, he communicated with the agent 
of the insurer in that city, and subsequent communications and correspondence 
took place. The insurer apparently adhered to its contention that it was not liable 
under its policy and therefore had no concern with the action against the brick 
company. All available testimony upon this branch of the case was heard by the 
jury, and their verdict is conclusive of the fact that the notice given to the brick 
company was adequate to enable it to protect its interests. Whether or not the nine 
days intervening between the 16th and the 25th of April was sufficient for the brick 
company to procure an attorney to look after its defense in the case, and whether 
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the brick company was in any way negligent in the transaction, were questions sub- 
mitted by the parties to the jury. It appears that, when the agent of the brick 
company at Washington received the nottheation on April 16th, he went around to 
the agent of the insurer and had a conversation which resulted in further communi- 
cations and consideration of the situation. It is possible the jury might have 
thought that a well-informed manager of any large manufacturing concern would 
have such knowledge of the Child Labor Law as to understand that, if the boy 
was under 16 years of age, he had been illegally employed, and therefore the brick 
company would have acted at once upon receiving the notice from the insurer, in- 
stead of conferring with the agent in Washington. 

Many letters between the parties were read to the jury and filed, and counsel 
for each of the parties testified at length before the jury. It was unfortunate 
that the action for damages was left undefended and the plaintiff thus obtained his 
judgment as a matter of course. Who was at fault and how the blame or negli- 
gence should be apportioned were matters for determination by the jury. In our 
opinion, the evidence shows that both the insurer and the insured, through their 
respective agents, were acting in perfectly good faith with each other. Whether 
the insuring company, by its manner of withdrawing from the damage action after 
it had by its counsel appeared in defense of it, misled the insured so that the in- 
sured was caused by the conduct of the insuring company to neglect the defense 
of the action was passed upon by the jury. There were duties resting upon both 
parties, and they were under obligation to act fairly and diligently with respect to 
each other. The jury having found their verdict for the defendant, the evidence in 
the case does not so clearly establish the plaintiff’s side as to show that the verdict 
of the jury was contrary to the evidence or without evidence to support it. 

On the whole case it rather appears that there was lack of promptness and 
diligence on both sides. 

The record shows that only two instructions were given by the trial court 
to the jury, and these were requested by the plaintiff; the court refusing all instruc- 
tions requested by the defendant. 

The instant case presents a controversy involving rather unusual features. On 
the whole case we are of opinion there was sufficient evidence before the jury to 
justify the jury in finding a verdict for the defendant. Therefore the judgment of 
the lower court will be reversed, the verdict reinstated, and a judgment for the de- 
—_ ao company will be rendered by the appellate court. 

everse 
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MISCELLANEOUS 


PEORIA LIFE INS. CO. v. POYNOR. (No. 545.) 
Court of Civil Appeals of Texas. Waco. June 30, 1927. 
Rehearing Denied Sept. 15, 1927. 

297 Southwestern Reporter 788. 

1. INSURANCE—WHETHER AGENT’S, ACCEPTANCE AND RECORD- 
ING IN BOOKS, AT COMPANY’S REQUEST, OF LOWER COMMIS- 
SION WAS SUFFICIENT TO LEAD COMPANY TO BELIEVE HE 
ACQUIESCED THEREIN HELD FOR JURY. 

In action by insurance agent for his commission, whether agent’s acceptance 
and recording, at company’s request, in books. of company kept in his office, of a 
lower commission than he claimed was sufficient to lead the company to believe he 
acquiesced therein held for jury. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 


Appeal from District Court, McLennan County; Giles P. Lester, Judge. 

Action by R. F. Poyner against the Peoria Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Trippet, Boggess & Sheehy, of Waco, for appellant. 

R. H. Kingsbury and Lipscomb & Wise, all of Waco, for appellee. 

STANForD, J. Appellee, as plaintiff, filed this suit against appellant, alleging 
that about December 7, 1923, appellee and appellant entered into a written con- 
tract whereby appellee was to represent appellant as general manager for the state 
of Texas, and for such service appellee was to receive $300 per month and 75 per 
cent. of the first year’s premiums collected in cash on all policies of insurance issued 
through his office. Appellee alleged his salary for December, 1925, had not been 
paid; he also sued for 50 per cent. of the double indemnity premiums on certain 
enumerated policies, amounting to $116.28, alleging that he was entitled to 75 per 
cent. of the total double indemnity premiums and had been paid only 25 per cent. 
leaving a balance due on same of $116.20; also, that he was entitled under the 
terms of his contract to 75 per cent. of the total first year’s premiums on certain 
enumerated policies issued to substandard risks, and that the amount due him 
on these policies was $675.46, making a total amount due appellee of $1,091.74, on 
which appellant was entitled to a credit of $481.85, leaving a balance due appellee 
of $609.89. Appellant answered by general demurrer, general denial, and a cross- 
bill, alleging appellee was indebted to it in the sum of $152.40, for which it sought 
judgment. Appellant pleaded further that it was its custom in dealing with its 
agents to pay them only 25 per cent. on its double indemnity premiums and nothing 
on its substandard premiums, and that appellee knew said custom; and further, 
that the contract provided that appellee should be subject to the rules and regula- 
tions of the company, and that it was the rule of said company not to pay com- 
missions on substandard premiums, and only 25 per cent. on double indemnity 
premiums; and further, that appellee acquiesced in appellant’s construction of the 
contract and acted on same, and is now estopped to contend otherwise, etc. 

The only issue involved was whether appellee was entitled to 75 per cent. of 
the first year’s premiums on double indemnity and substandard premiums, as con- 
tended by appellee, or 25 per cent, of the first year’s premiums on double in- 
demnify and nothing on substandard premiums, as contended by appellant. In re- 
sponse to special issues, the jury found, in substance: 


“(1) That after the execution of the written contract appellee and appellant did 
not enter into an oral contract whereby the appellee agreed to accept as commis- 
sions 25 per cent. of the double indemnity premiums and no part of the substandard 
premiums. 

“(2) That appellee did not by and in the manner of making his reports to 
the company lead it to believe that he would not claim more than 25 per cent. of the 
premiums on double indemnity and no part of the substandard premiums. 

“(3) That at the time appellee and appellant entered into the contract sued 
upon, it was not the appellant’s custom to pay its agents only 25 per cent. on 
double indemnity premiums and no commissions on substandard premiums.” 

On these findings, and such other findings as the pleadings and evidence war- 
ranted, the court entered judgment for appellee, which judgment is here presented 
by appellant for review. 

Under appellant’s first three propositions it contends the court erred in failing 
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to instruct a verdict in its favor because the undisputed evidence showed that ap- 
pellee was estopped to recover the commissions sued for. The record discloses 
that by the term “double indemnity” is meant that, for extra premiums—in this 
case it was $2 per thousand dollars—the insurance company would pay double the 
amount of the’ policy in the event of accidental death. In this case appellee and 
his subagents wrote a number of policies carrying the double indemnity feature. 
Appellee contended that under his contract he was entitled to 75 per cent. of the 
total amount of the first year’s premium on each of said policies. Appellant con- 
tended he was entitled to 75 per cent. of the regular premium and 25 per cent. 
of the extra amount paid to secure the double indemnity feature, and paid appellee 
accordingly, and appellee sought to and did recover herein the remaining 50 per 
cent. of the first year double indemnity premiums. A substandard policy, as dis- 
closed by the record, is a policy issued where the assured has. some impairment, 
such as overweight, etc., in which case an extra charge is made. Appellee con- 
tended he was entitled to 75 per cent. of the total amount of the first year’s premium 
on such policies. Appellant contended he was not entitled to any commissions 
on said extra premium charges. It is evident from the record that the trial court 
found that the written contract, as originally entered into between appellee and 
appellant, obligated appellant to pay appellee 75 per cent. of the total first year 
premiums paid on policies carrying the double indemnity or substandard features, 
as well as those that did not do so, and we think the written contract amply war- 
ranted such finding. So, the judgment should be affirmed unless we sustain some 
one of appellant’s special defenses. 

[1-3]. Appellant contends the trial court should have held as a matter of law 
that appellee was estopped to recover the commissions sued for. The court treated 
same as a question of fact and submitted same to the jury, and the jury found, 
as stated above, on this issue in favor of appellee. Appellee testified : 

“These substandard policies and double indemnity policies are included in the 
classification of ordiniary life,” etc. 

And, further, he testified : 

“At the time I made my contract with the company, in a conversation with 
Mr. Hays, we discussed the matter of premiums, and it was agreed that I was to 
receive the regular commission on the full premium, including both the double 
ey and substandard part thereof, which was to be as shown in the contract, 

5 per cent.” 

When appellee reported on the first substandard policy written he deducted 
75 per cent. of the total first year premium, but the company wrote in reply re- 
fusing to allow commissions on the substandard part of the premium, and in- 
structed appellee to correct his report in his respect, and in reply to this letter 
appellee wrote appellant and, among other things, said: 

“Relative to commissions on extra premiums, my contract and rate book make 
no mention of this; this will be thrashed out with the proper officials.” 

Appellee also testified : 

“Yes; they wrote me they would not pay it (commissions on the extra prem- 
iums), and I discussed it with them too, and I told them I would have it some 
day and almost dared them to fire me.” 


Appellee testified further, in substance, that the books and records kept in 
his ofhce belonged to appellant, and that he made said records and reports to show 
25 per cent. commission on first year double indemnity premiums, and no commis- 
sions on substandard premiums, because the company instructed him to so make 
them; that appellant never sent him a statement of his account during 
the time he worked for them. ‘The contract provided, in effect, that it might 
be canceled by either party on 30 days’ notice to the other party, and appellant 
contends that appellee, by and in the manner of making his reports to the 
company, led it to believe that he would not claim more than 25 per cent. 
of the premiums on double indemnity and none on substandard premiums, and, 
had it not been so misled, it would have terminated said contract, etc., 
and so claims that appellee was estopped to claim the commissions sued for. We 
have not attempted to state all the evidence bearing upon the issue here involved, 
but we think clearly the evidence was sufficient to raise an issue of fact as to 
whether or not appellant was so misled, and that the trial court was correct in 
refusing to instruct for appellant on the issue of estoppel, and in submitting ‘said 
issue to the jury; and we think the finding of the jury, to the effect that appel- 
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lant was not so led to believe, is amply supported by the evidence. Before an 
estoppel can arise as a matter of law, there must be certainty to every intent, and 
the facts alleged to constitute it are not to be taken by argument or inference. 
No one should be denied the right to’ set up the truth unless it is in plain con- 
tradiction of his former allegations or acts. If an act or admission is susceptible 
of two constructions, one of which is consistent with the right asserted by the 
party sought to be estopped, it forms no estoppel. 21 C. J. 1139, §139. Appellee’s 
reports to the company must be considered in connection with the correspondence 
which caused him to make them in that manner, and when so construed, it is 
obvious that his claim in this suit is not in contradiction of his former allegations 
or acts. Appellee never at any time conceded that appellant was right in its con- 
tention. On one occasion appellee wrote appellant that he would “thrash the 
matter out with the proper officials.” On another occasion, when he took the 
matter up with the officials at the managers’ convention, he testified : 


“I told them I would have it some day and almost dared them to fire me.” 
Fifth National Bank v. Iron City National Bank, 92 Tex. 436, 49 S. W. 368; Har- 
wood v. Fort Worth Nat. Bank (Tex. Civ. App.) 205 S. W. 484; Fort Worth 
Nat Bank v. Harwood (Tex. Com. App.) 229 S. W. 487; Lone Star Life Ins. 
Co. ae (Tex. Civ. App.) 200 S. W. 11041; 21 C. J. 1253; §270; 21 C. J. 
1139, § 139. 


[4] We also think appellant’s claim that it would have discharged appellee, 
had it known he was claiming the commissions in dispute, as applied to the 
facts of this case, is insufficient to support an estoppel, for the reason it fails to 
show the loss of any legal right, and fails to show any injury resulting from ap- 
pellant’s reliance on appellee’s conduct if appellee is permitted to recover the com- 
mission alleged to be due him. Section 25 of the contract provides that it may 
be terminated by either party on giving 30 days’ notice. Section 29 provides, in 
effect, that so long as appellee produced a certain amount of business each year 
section 25 should be inoperative. Appellee did produce the required volume of 
business the first year to suspend the operation of section 25. Under the only 
reasonable and practical construction of these two sections as applied to the vol- 
ume of business produced by appellee, at no time during appellee’s service did ap- 
pellant have the right to discharge him. The court found the written contract 
sued upon obligated appellant to pay the commissions sued for. The jury found, 
in effect, that the parties after the execution of the written contract did not en- 
ter into any oral contract changing same. If appellant had discharged appellee 
because he was claiming the commissions sued for—that which was due him un- 
der the written contract—such dismissal would have been wrongful. The above 
being true, the refusal of the claimed estoppel could not deprive appellant of any 
legal or equitable right. To allow the estoppel on the grounds claimed and un- 
der the facts of this case, would be not to prevent any injury to appellant, but to 
enable it to reap a profit—to escape a legal liability. Llano Granite Co. v. Hol- 
linger (Tex. Com. App.) 212 S. W. 151; McLemore v. Bickerstaff (Tex. Civ. 
App.) 179 S. W. 536; Oram v. Mayor of New Brunswick, 64 N. J. Law, 19, 44 


A. 883; 21 C. J. 1135, § 136. We overrule all assignments raising the questions 
here discussed. 


[5, 6] Under other assignments, appellant contends that the contract between 
appellant and appellee provided that appellee should at all times be subject to 
the rules and regulations, present and future, of appellant; and that it was a 
rule of appellant, in force at the time the contract was made, that appellant paid 
no commissions on substandard premiums and only 25 per cent. on double in- 
demnity premiums. As stated above, the court found the written contract ob- 
ligated appellant to pay appellee 75 per cent. commissions on first year premiums, 
including extra premiums on double indemnity and substandard premiums. If it 
be true that appellee knew that his contract required him to abide by the rules 
and regulations, present and future, of the company, this would not be notice to 
him that appellant would attempt to construe said clause so as to abrogate the 
express provisions of his written contract as to the commissions it obligated itself 
to pay him. In fact, this cannot be done. Appellant cannot by rules and regul- 
tions, present and future, change vested rights under an express contract. If ap- 
pellant intended: the clause in question to control the matter of commissions, then 
when it executed the written contract with appellee covering the same matter, said 
contract effectually superseded and set aside said clause. But evidently, we think, 
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the clause in question here was not intended to in any manner control the amount 
of commissions paid agents, but was intended to direct the manner and details of 
the work and the methods, etc., of its agents in doing same. Kramer v. Wolf 
Cigar Stores, 99 Tex. 597, 91 S. W. 775; International & G. N. Ry. Co. v. Green- 
wood, 2 Tex. Civ. App. 76, 21 S. W. 559; 39 C. J. 132, § 173. These assignments 
are overruled. 

[7] Under other assignments appellant contends that the finding of the jury, 
to the effect that, at the time of the execution of the contract between appellant 
and appellee, it was not the custom of appellee to pay its agents only 25 per cent. 
on the first year premiums for double indemnity and nothing for substandard 
premiums, is not supported by the evidence. The contract between appellant and 
appellee was dated December 7, 1923. Three witnesses testified relative to the is- 
sue here involved, all of them testifying, in effect, that appellant did not begin to 
do a substandard business until in January, 1924. Said finding of the jury is sup- 
ported by the evidence. However, we regard this question as unimportant, in that, 
if there had been such custom, there is no evidence that appellee had any knowledge 
of such custom, ‘if it did exist, and he could not be bound by a custom of which 
he had no knowledge. Again, appellee’s rights were fixed by the written contract, 
clearly expressed, and his rights under said contract could not be changed nor im- 
paired by a custom. Chicago, R. I. & G. Ry. Co. v. Pavillard (Tex. Civ. App.) 
187 S. W. 1000; Greer v. First Nat. Bank (Tex. Civ. App.) 47 S. W. 1045;. 17 
C. J. 508, § 77. 

We have examined all of appellant’s assignments and find no reversible er- 
ror. The judgment is affirmed. 


STATE v. DILBECK et al. (No. 7157.) 
Court of Civil Appeals of Texas. Austin. July 20, 1927. 
297 Southwestern Reporter 1049. 

1. INSURANCE—STATE HELD TO HAVE RIGHT TO QUESTION RIGHT 
TO EXERCISE CORPORATION’S FRANCHISE ORIGINALLY GRANT- 
ED BY IT (ACT AUG. 3, 1870 [6 GAMMEL’S LAWS, P. 595]). 

Where individuals assumed to exercise franchise of life insurance corporation, 
which had been inactive 45 years, regardless of their showing of right under orig- 
inal incorporators, state had right to question exercise by them and by corporation 
of corporate franchise originally granted by it in Act Aug. 3, 1870 (6 Gammel’s 
Laws, p. 595). 

(For other cases, see Insurance, Dec Dig. § 48.) 


2. INSURANCE—NONUSER OF CORPORATE POWERS FOR 45 YEARS 
HELD TO CAUSE LOSS OF POWERS (ACT AUG. 3, 1870 [6 GAM- 
MEL’S LAWS, P. 595]; CONST. OF 1876). 

Where corporation organized under Act Aug. 3, 1870 (6 Gammel’s Laws, p. 
595), and exercising rights thereunder for some time, became dormant and did not 
exercise any powers or rights whatever for over 45 years, such nonuser caused loss 
of such corporate powers, regardless of attempt by certain individuals thereafter 
to resume corporate activity, especially in view of fact that charter could not 
have been granted after adoption of Constitution of 1876. 

(For other cases, see Insurance, Dec Dig. § 48.) 


5. INSURANCE—SECRETARY OF STATE’S FILING CHARTER AMEND- 
MENT AND INSURANCE COMMISSIONER’S RECEIVING APPLICA- 
TION FOR PERMIT TO WRITE. LIFE INSURANCE HELD NOT TO 
ab ATE ai TO FORFEIT CORPORATION’S FRANCHISE FOR 
NON 


Filing of amendment to charter of corporation, which had been dormant for 

45 years, by secretary of state was scarcely more than ministerial act, and in con- 

nection with insurance commissioner”’s receiving application for permit to write 

life insurance, which was not granted, did not estop state from insisting on for- 
feiture of corporate franchise for nonuser of corporate powers for 45 years. 
(For other cases, see Insurance, Dec Dig. § 48.) 

6. INSURANCE—CORPORATION CHARTERED PRIOR TO REGULA- 
TORY STATUTES HELD SUBJECT THERETO AND REQUIRED PER- 
MIT (ACT AUG. 3, 1870 [6 GAMMEL’S LAWS, P. 595]). 

Life insurance corporation chartered by Act Aug. 3, 1870 (6 Gammel’s Laws, 
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p. 595), although it received charter prior to statutes regulating insurance and cre- 
ating department of insurance, was subject thereto, and before it could engage in 
insurance business thereafter. was required to obtain prescribed permit. 

(For other cases, see Insurance, Dec. Dig. § 3, 5.) 


7. INSURANCE—ATTORNEY GENEAL HELD TO HAVE AUTHORITY 
UNDER STATUTES, OR AT COMMON LAW, TO SUE TO FORFEIT 
FRANCHISE OF LIFE INSURANCE CORPORATION FOR NONUSER 
(REV. ST. 1925, ARTS. 4408, 6253). 

Under Rev. St. 1925, arts. 4408, 6253, or at common law, Attorney General act- 
ing for state may maintain action against life insurance corporation to forfeit its 
franchise for nonuser. 

(For other cases, see Insurance, Dec. Dig. § 49.) 


Appeal from District Court, Travis County; George Calhoun, Judge. 

Suit in the nature of quo warranto by the Attorney General, in the name of 
the State, against W. D. Dilbeck, the Bankers’ Life Insurance Company, and 
others. From a judgment for defendants, the State appeals. Reversed and re- 
manded, with instructions. 


P Claude Pollard, Atty. Gen., and R. B. Cousins, Jr., Asst. Atty. Gen., for the 
tate. 

W. J. Rutledge, Jr., of Dallas, for appellees. 

McCienpon, C. J. Suit by the Attorney General, in the name of the state, 
against W. D. Dilbeck and other named individual defendants, and the Bankers’ 
Life Insurance Company (the latter claiming under change of name to exercise 
the rights and franchises of the Texas Mutual Life Insurance Company created 
by special act of the Legislature in 1870). 

“The suit was a proceeding in the nature of a quo warranto, having two pur- 
poses: (1) To call in question the right of the individual defendants to exercise 
the corporate rights, privileges, and franchises under which they were assuming to 
act ; and (2) to oust or cancel the franchise or charter under which the Bankers’ 
Life Insurance Company is undertaking to act, if the individual defendants pre- 
vailed as against the first part of the action.” 

The Texas Mutual Life Insurance Company ceased to function about the 
year 1880, and nothing was heard of it from that time until the year 1925, when 
the individual defendants, claiming to have acquired the rights of the original 
incorporators, attempted its reorganization, changed its name to the Bankers’ Life 
Insurance Company, and began doing a life insurance business. 

The contentions upon which the state rested its suit follow: 

(1) That the individual defendants had not met the burden resting upon 
them to affirmatively show their right to exercise the corporate franchise, in that 
there was no showing that they had acquired the rights of the original incor- 
porators, or any of them. 

(2) That by failure to perform any corporate function for the period of 45 
years, the right to exercise the corporate franchise had been lost by nonuser or 
abandonment; that, therefore, the state had the right to reclaim and have declared 
forfeited the franchise granted by the act of 1870. 

(3) That the corporation had violated the terms of its charter in failing to 
er directors, and thereby had committed an act entitling the state to the for- 
eiture. 

(4) That in the attempted reorganization there had been no compliance with 
the present regulatory laws governing life insurance business; no certificate au- 
thorizing it to do business had been granted by the insurance commissioner; and 
that the character of business it was conducting was not in conformity with the 
life insurance laws in various designated particulars. 

We will note the countercontentions of defendants under our discussion of 
the above contentions of the state. 


The case was tried to the court upon agreed statement of facts. Judgment 
was for defendants, and the state appeals. No findings of fact or conclusions of 
law were requested of or filed by the trial court. We summarize from the agreed 
facts: 

By special act of the Legislature of August 3, 1870 (6 Gammel’s Laws 
of Texas, p. 595), T. H. McMahan and seven others, their successors and assigns 
forever, were created a body corporate and politic, under the name of Texas Mu- 
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tual Life Insurance Company, for the purpose of doing an insurance business. 
The capital stock of the corporation must be not less than $100,000, which might 
be increased by the stockholders to not exceed $1,000,000, divided into $100 shares. 
Each subscriber must pay per share originally $5 and additionally $5 within 60 
days after organization of the corporation, the remainder by bond or note, with 
either real estate or personal security. The corporate office was located at Galves- 
ton; its affairs conducted by a board of not less than seven nor more than thirteen 
directors (chosen annually after the first year by the stockholders), who were 
to hold office until the first Tuesday in October next ensuing their election or 
appointment, and until others were chosen in their place. The annual stock- 
holders —s was to be held in Galveston, on the first Tuesday in October, or 
on such other day as might be determined by by-laws. 

The charter provision, under which the state’s third contention above is 
based, reads: 

“If it shall so happen that an election of directors of said corporation shall 
not take place at the time of the annual meeting thereof, in any year, said corpo- 
ration shall not be dissolved thereby, but an election may be had at any time within 
one year thereafter, the time to be designated and notice thereof given by the 
directors.” 

The other provisions of the charter need no special notice. It was agreed 
the corporation was organized and began doing a life insurance business which it 
continued until about January 1, 1880. This agreement was predicted upon news- 
paper advertisements, a few extant policies issued, and some letters written by 
the officers, and not upon any corporate record evidence. Whatever of books or 
records the corporation may have kept had been lost or destroyed, and what be- 
came of them “no party to this lawsuit knows.” Some‘of the company’s station- 
ery still extant and a policy issued May 20, 1873, contained a statement that the 
corporation’s authorized capital stock was $1,000,000, and the capital paid up 
and secured $300,000; “except for this evidence nothing is known by any parties 
to this lawsuit about the amount of the capital stock authorized, subscribed, or 
paid in, nor is it known whether such capital stock was collected in cash or was re 
presented by notes, property, or what not.” An item in the Galveston Daily News, 
of October 24, 1875, states that on the previous day thirteen named persons were 
elected directors of the corporation. he Galveston city directories from 1871 
to 1875 carried advertisements of the company, giving the names of its officers 
and directors, and stating that director’s meetings were held monthly. “This is 
the only accurate information with respect to the personnel of the directors at any 
time during the period that it was in business.” The state admitted this evidence 
sufficient to show an acceptance by the incorporators of the provisions of the act 
prior to 1876. About January 1, 1880, the corporation ceased business, and its 
capital stock became “impaired and dissipated.” From then until August, 1925, 
no effort was made by any person to transact any sort of business under authority 
of its charter; no stockholders’ meetings were held; no directors elected. 


“It is not known why the concern ceased operations, or whether its affairs 
were wound up, whether its claims were paid in full or whether it owed money 
that was never paid, or whether there was any distribution of any assets among 
its stockholders No party to this lawsuit knows or has any positive information, 
except such as may result from the above statements, as to names or number of 
persons holding stock in the said company at the time the same ceased operations.” 

In July and August, 1925, various persons claiming to be heirs of certain 
members of the board of directors named in above. advertisements, or of original 
incorporators, made assignments of such interests as they inherited from their 
several ancestors. Under these assignments Dilbeck and the other indi- 
vidual defendants, on August 28, 1925, held a stockholders’ meeting in Galveston, 
and elected Dilbeck and three others directors of the corporation. ‘These then 
met and passed a resolution, changing the corporate name to Bankers’ Life In- 
surance Company, and the principal office from Galveston to Dallas. Certificate 
showing this action was filed with the secretary of state September 2, 1925. Im- 
mediately following, the corporation began to write life insurance under two 
plans noted below, the first policy written being of date October 27, 1925. $300,- 
000 of stock was issued to the various stockholders, which was paid for in the 
main by personal services, the nature of which does not appear. There was con- 
tributed to the corporation the sum of $10,000 in cash and the remainder of its 
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tangible assets, amounting to $66,533, consisted of membership fees, assessments for 
death claims, assessments for surplus fund, and miscellaneous collections; $51,914 
of which had been expended in medical fees, commissions, officers’ salaries, death 
claims, office rent, office salaries, and general miscellaneous items. At date of 
trial the corporation had in cash '$19,428. 70, premiums in process of collection $2,- 
180, office equipment worth $2,000; its then liabilities were $5,000 upon approved 
death claims and $250 miscellaneous items. At no time had it tangiable assets to 
the extent of $100,000. It then had in force $10,000,000 of insurance written on 
the assessment plan, under two forms of policy: One insured for $1,000, but ob- 
ligated the company to pay only out of collections from assessments against other 
policy holders; the other insured for $5,000, and differed from the first only in 
the amount of assessment against the policy holders of that class. 

On October 20, 1925, the company officials interviewed the state commissioner 
of insurance for the purpose of ascertaining what would be the requirements of 
his department in order to obtain a permit to write life insurance in Texas. Later 
(date not given) the corporate officers were notified that there was nothing that 
could be done to obtain such permit, and that the department would, under no 
circumstances, issue a permit for the corporation to engage in the life insurance 
business. At that time the corporation had begun writing life insurance and had 
made agreements under which there was being transferred to it a large amount of 
life insurance. On November 1, 1925, the commissioner of insurance in person 
made demand upon the company for permission to investigate its affairs and au- 
dit its books, and a similar demand was made on the same day by the deputy 
commissioner of insurance. Both demands were refused. No other demands were 
made by the department; and no report of the condition of the company’s busi- 
ness has ever been made to the department. Prior to the institution of suit the 
corporation had written approximately 1,600 policies under the $5,000, plan and 
approximately 1,000 policies under the $1,000 plan. No one soliciting insurance 
for the corporation hag ever had or has a license as an insurance agent in Texas. 
This suit was filed July 21, 1926. 

{1] Upon the state’s first contention, defendants, while not admitting the bur- 
den to prove title to the right asserted to be with defendants, contend that this 
burden was fully met. The individual defendants were assuming to exercise the 
franchises of the defendant corporation, and regardless of their showing of right 
under the original ‘incorporators, the state had the right to question the exercise 
by them and by the corporation through them of the corporate franchise it had 
originally granted; and in view of our holding upon the state’s second contention 
below, we find it unnecessary to decide the question involved in the first. 

[2] The soundness of the state’s second contention seems so plain to us as 
hardly to require more than its statement. As early as 1815, the Supreme Court 
of the United States said: 

“A private corporation created by the Legislature may lose its franchises by 
a misuser or a nonuser of them; and they may be cen by the government un- 
der a judicial judgment upon a quo warranto to ascertain and enforce the for- 
feiture. This is the common law of the land, and is a tacit condition annexed to 


a creation of every such corporation.” Terett v. Taylor, 9 Cranch, 43 3 L. Ed. 
650. 


The adjudications upon this question are multifold, and so far as concerns 
the general proposition they appear to be uniform. We refer only to the follow- 
ing cases: City Water Co. v. State (Tex. Civ. App.) - S. W. 259 (writ of error 
refused) ; Dock Co. v. State (Tex. Civ. App.) 173 S. W. 285; State v. Jockey 
Club, 200 Mo. 34, 92 S. W. 185, 98 S. W. 540: Id., 210 U. S. 325, 28 S. Ct. 732, 52 
L. Ed. 1080; 14A. C. J. 1104, §3704, and authorities there cited. 


In the City Water Co. Case above, Chief Justice Key, speaking for this. 
court, said: 


“The failure to elect directors or officers, or hold any meetings of directors 
or officers, or perform any corporate act, for nearly 8 years, and the attempted 
sale and surrender of all its property to another corporation, rendering itself in- 
capable of performing its corporate duties, must be regarded as willful violations of 
corporate duties, and sufficient grounds to entitle the state to a forfeiture of its 
charter. State v. S. P. R. Co., 24 Tex. 131; 4 A. & E. Ency. Law, 304; Railway v. 


Morris, 67 Tex. 692, 4 S. W. 156; East Line & Railroad Co. v. State, 75 Tex. 434, 
12 S. W. 690.” 
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The rule is thus given in Corpus. Juris: 

“Whenever a corporation voluntarily and totally abandons the exercise of its 
franchises, and does or suffers to be done acts which destroy the end and ob- 
jects for which it was incorporated, it is. either ipso facto dissolved, or it has 
subjected itself to liability to be dissolved in judicial proceedings instituted for 
that purpose, as the case may be, under the particular statute under consideration.” 
Volume 14A, at page 1104. 

_ [3] There are two recognized methods of forfeiture of the corporate fran- 
chise to exist as a body politic, one de facto dissolution; and the other de jure 


dissolution. in this state the matter is regulated by general statute. Chapter 8 
of title 32, R. S. 1925, 


The first article of this chapter (1387) provides seven methods of dissolution: 
(1) By expiration of the time limit of its charter. (2) By judicial degree. (3) 
and (4) By voluntary surrender of corporate franchises. (5) By forfeiture with- 
out judicial ascertainment under any special provision of law. (6) By failure 
to organize within six years after filing of the charter. -(7) When judicially as- 
certained to be insolvent. It will be observed that the first, third, fourth, fifth, 
and sixth methods provide for ipso facto dissolution in certain specified instances, 
whereas the second and seventh methods require judicial ascertainment. Mere 
nonuser of the corporate franchise (except failure to organize in six years) does 
not, under any of these methods, ipso facto work a dissolution; and for the pur- 
poses of this case we will assume that no Japse of tine, however great, would in 


and of itself dissolve the corporation, but that there must for mere nonuser be 
a judicial decree forfeiting the charter rights. 


In those jurisdictions recognizing generally a de facto dissolution, there would 
be no question but that under the facts of this case the corporation would be held 
to have been dissolved for nonuser of its corporate franchise, and would be con- 
clusively presumed to have abandoned and surrendered to the state all the rights 
granted in its enabling act. 

Independently of statutory provisions it is generally conceded, even where a 
de facto dissolution from nonuser is not recognized, that every legislative grant 
creating corporate existence is subject to the contention that the privileges and 
franchises conferred be used in the manner designated in the grant and in com- 
pliance with law, and that a failure therein for an unreasonable length of time, 
whether through neglect, design, or misfortune, is a breach of the implied agree- 
ment under which the right was granted, and authorizes the state to repossess it- 
self of that right. 


[4] While conceding this proposition generally as to those corporations which ate 
invested with public or quasi public functions, defendants contend that the fran- 
chise granted in the present instance was merely to conduct a private business, and 
that neither the state nor the public generally have an interest in whether that 
franchise be used, or whether the business be suspended or abandoned, regardless of 
the length of time of such suspension or abandonment. This proposition we hold not 
well taken. In most of the adjudicated cases, it is true, the question arose with refer- 
ence to public or quasi public corporations, but the same general principle applies 
to whether a corporation functions at all under its charter rights, The franchise 
to conduct a business, however private in its nature, under corporate existence is 
a valuable right and privilege. If it were conceded ‘that no advantage could ac- 
crue to the state from the corporate existence of a concern conducting a purely 
private business, it would be difficult to support the theory that the grant of 
such right creates a contractual relation between the state and the incorporators, as 
there would be no consideration or motive in so far as concerns the state for grant- 
ing the right. The benefits would be purely unilateral and one essential element 
of contract wanting. The state is, however, interested in the exercise of every 
franchise to be a body politic it grants; and, while different rules might be ap- 
plied as between quasi public and purely private corporations regarding the man- 
ner in which they exercise their corporate functions, a total nonuse of those func- 
tions and abandonment of all vestige of corporate existence for a period sufficient 
to raise the presumption of voluntary surrender of the corporate rights to the 
state will work a forfeiture of those rights and support dissolution. Nor can it 
be said that writing life insurance is necesarily a purely private business, or one 
in which the state is not substantially and vitally interested. It is true, a pri- 
vate individual may bind himself by a contract of insurance and might in the ab- 
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sence of statutory regulation ‘conduct an ‘insurance businéss, ‘but as a’ practical 
quéstion the business cannot be conducted as an individual enterprise, It must be 
through ‘somie association or organization stich as the voluntary mutual plan, the 
Lloyds “system, fraternal benefit associations, or corporations chaftered for that 
purpose.” The "state has for many years recognized the public interest in the busi- 
ness, and'an elaborate system of regulatory’ insurance ‘law has been adopted 
covering its é¢very phase.'‘A department.of insurance Has been created and many 
experts are’ employed in seeing that the various statutory requirements are com- 
pied with.'’ The charter ‘under which defendants are seeking to operate’ could not 
ave been granted aftér ‘the adoption of the Constitution’ of 1876. Defendants 
might have taken out a charter under existing general law, but for some reason 
they have sought to breathe life into the dead and revivé a grant which for 45 
years had been abandoned: Evidently, they regard the charter rights originally 
granted as: mote valuable than the rights they could acquire by incorporation un- 
der present laws.) What these advantages may be does not appear, except per- 
haps inferentially, from. the record, but, unquestionably, the state is substantially 
interested in whether those rights shall be now revived and exercised, and under 
unbroken line of decisions we can but conclude that the state has shown a con- 
clusive right to the dissolution it seeks. 

Defendants make two further counter propositions to the state’s contention that 
the right of: forfeiture exists by reason of long-continued nonuser and abandonment. 
First, that a forfeitureiwill not be granted for non-user where at the time the right 
is claimed by the state the corporation has resumed and is exercising its corporate 
functions ; and,,.second, that the state through its agents has recognized the existence 
of the corporatigh, permitted new capital to be continued and used in the corporate 
enterprise—under which circumstances the trial court had the discretion to deny the 
forfeiture, . Both, of. these propositions are overruled. 

In cases, where. the principle announced in the first of these counter pro- 
positions has been applied, there was merely temporary suspension of business by 
reason of financjal embarrassment or other cause, and the corporation has re- 
sumed businegs:and, replenished its depleted.capital,. The principle which governs 
ie Sane at. bar 15 expressed in the following language of the Supreme Court of 

ichigan3,; 4 6. : 

a is true, the facts admitted did not operate, ipso facto, to dissolve the cor- 
poration withayty a judigial proceeding for that purpose; this was necessary on 
the, part.of the state to ascertain judicially the existence of these facts; and until 
the state,.chose. to, insist) upon the forfeiture, no one had a right to question the 
existence of the corporation collaterally. The state might, through the Legisla- 
ture, choose to waive the forfeiture entirely; and we are bound to presume they 
would do, $0 in all proper:cases. But I am not aware of any case in which it has 
heen, decided that a, corporation, having been guilty, of such. a breach. of. the con- 
‘ditions Of its existence or continuance as to authorize a forfeiture of its charter, 
could legally atone for such misconduct, and ayoid the forfeiture by subesquent 
go6d' behavior. ' ‘The coiitrary has been several.times held in. the courts of New 
York: Peoplé '¥. ‘Fishkill &*'Plank Road Co., 27 Barb. 458; People v. Hillsdale & C. 
Turnpike peed) Co!, 23 Wend. 254; and see Matter of Jackson .Marine & Fire 
Ins. C9.,"4°San ft. $59."" In the case above cited from 23 Wend. 254, was it 
justly said by the''tourt that ‘the argument (the. same here urged. by the respond- 
ents)” goes’ td’ prove ‘that a corporation may practice all manner of abuses, by 
commission or. omission, if it be careful to stop before-the, Attorney General can 
ce eet atid institute,a prosecution?’” “People v. Bank of Pontiac, 12 Mich. 

[5] As to the second. counter proposition, the state might estop itself. from 
exacting forfeiture by permitting the corporation to function, new capital to be 
invested, ‘and ‘husinéss| to be’ conducted under claim of the corporate franchise, 
but there’ was’ nid’ Such: éstoppel in the present’case. The filing of the charter 
amendment* by the ‘secretary of state was hardly more than a ministerial act. 
In’ order ‘legally‘to 410: an’ insurance. business in. Texas it was necessary under our 
stattites. to obtath @'periiit from the insurance commissioner. Defendant com- 
pany* did not wait for stch’ permit, but began doing business immediately’ the 
aniendment was filed. This statement in the agreed facts is immediately follow- 
ed'by the 'gtaténient, thatthe first policy issued was: dated October 27, 1925, which 
was ‘seven. day# ater’. the’ company .made. inquiry! from the insurance department 
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as to the, condition ypon which it would be allowed to;write insurance in Texas. 
The agreed statement.doés not,show just what date the company, was advised that 
permit would not be, granted, it, of whether this was héfore. or aftér, the demand 
by the ‘insurance department, on Noyember 1, 1925, to..examine the company’s 
books and records, However, it does appear’ fromthe agreed statement that at 
the time this adyice was received from the insurance commissioner, the. corpora- 
tion had begun the writing of insurance in Texas and had made arrangements un- 
der which there were being transferred to it a large amount of Jife ,insurance. 
The company made no formal application for permit, and it is manifest that it did 
not wait to begin doing business until after it had ascertained that a permit would 
be denied it. The efforts of the insurance department to gain, access: to the ‘books 
and records;of,,the corporation were resisted, and the state took no further ac- 
tion in regard to the corporation except the. bringing of thi§:suit, on July .21, 1926, 
which action under the circumstances showed, we think; jreasonable: promptness. 

The record, in our opinion, will not support a finding\either of estoppel or 
laches barring the state in its asserted right. {2 erat og be dose 

We might add in connection with the state’s second contention that there: is 
a substantial difference between the mere nonuser of some power, ‘privilege, or 
franchise granted to a private corporation and a total:nonuser and abandonment 
of every corporate function, amounting, in effect, to.an' abandonment: of the 
franchise to exist as a corporation or body politic. It is: with: this latter franchise 
that we are dealing, and both on principle and authority the state: is vitally inter- 
ested in whether it be made use of at all. Hl 


The state’s third contention, that under the quoted‘ chatter ‘provision govern- 
ing election of directors the right of forfeiture arose, we ‘find utihecessaty to de- 
cide. It will be observed that under this provision, if the annual mi¢eting ‘for elec- 
tion of directors should not be held in any year, the corporation Should not’ be 
dissolved thereby, but an election might be had at any ‘time ‘within one year 
thereafter. The state’s contention in this regard is that thé anguagé’qtoted, by 
necessary implication, dissolves the corporation if no election ‘be Had within’ one 
year after failure to hold an annual meeting. This, no doubt, wotild be the ordinary 
grammatical interpretation of the language used. There is no apparent reason for 
providing that the corporation should not be dissolved for failure to hold an‘annual 
meeting and granting the privilege to have an election at any timé within one year. 
thereafter, unless it were intended that failure to hold the ‘election within’ the 
specified extended time should work a dissolution. However, the courts*have been 
loath to declare a forfeiture merely for failure to comply ‘with'some’ charter re- 
quirement, in the absence of an affirmative declaration prescribing forfeiture. 
Without deciding the question, it may be noted the provision quoted adds 
strength, if strength were needed, to the state’s second ‘contention ‘that’ the con- 
tinued failure to elect directors as well as to perform any other corporate act for 
45 years gave it the right to exact a forefeiture. ‘ 


[6] We sustain the state’s fourth contention that the corporation, although 
chartered prior to the statutes regulating insurance and creating the department 
of insurance, was subject to such regulations, and that it was necessary, before 
it could engage in the insurance business, to obtain the prescribed. permit. Whe- 
ther this failure would constitute ground for dissolution, we do. not, decide, as it 
is unnecessary under our above holding that the right arose from, continued, non- 
user. 

The leading case of Chicago L. Ins. Co. v, Needles, 113, U. S. 574,:5 S. Ct. 681, 
28 L. Ed. 1084, adjudicates the right of the state to regulate corporations created by 
special charter before the enactment of regulatory acts. We quote Associate Justice 
Harlan in that case: = 


“The main proposition of the counsel is that the obligation of, the contract 
which the company had with the state, in its origina) and amended charter, will 
be impaired, if that company be held subject to the operation of spbs¢quent stat- 
utes, regulating the business of life insurance and authorizing the, ¢ourts, in cer- 
tain contingencies, to suspend, restain, or prohibit insurance companies . incor- 
porated in Illinois from further continuance in business... This ,position, cannot 
be sustained, consistently with the power which the state has, and, upon, every 
ground of public policy, must always have, over corporations, gf her own creation. 
Nor is it justified by any reasonable interpretation of, the language, of. the, .com- 
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pany’s charter. The right of the plaintiff in error to €xist as a corporation, and 
its authority, in that capacity, to conduct the particular business for which it 
was created, were granted, subject to the condition that the privileges and fran- 
chises conferred upon it should not be abused, or so employed as to defeat the 
ends for which it was established, and that, when so abused or misemployed, they 
might be withdrawn or reclaimed by the state, in such way and by such modes of 
procedure as were consistent with law. Although no such condition is expressed 
in the company’s charter, it is necessarily implied in every grant of corporate ex- 
istence. Terrett v. Taylor, 9 Cranch, 43, 51; Angell & Ames on Corporations (9th 
Ed.) § 774, note. 

“Equally implied, in our judgment, is the condition that the corporation shall 
be subject to such reasonable regulations, in respect to the general conduct of its 
affairs, as the Legislature may, from time to time, prescribe, which do not material- 
ly interfere with or obstruct the substantial enjoyment of the privileges the state 
has granted, and serve only to secure the ends for which the corporation was 
created. Sinking Fund Cases, 99 U. S. 700 [25 L. Ed. 496]; Commonwealth v. 
Farmers’ & Mechanics’ Bank, 21 Pick. [Mass.] 542 [32 Am. Dec. 290]; Commer- 
cial Bank v. Mississippi, 4 Smedes & M. 497, 503. If this condition be not neces- 
sarily implied, then the creation of corporations, with rights and franchises which 
do'not belong to individual citizens, may become dangerous to the public welfare 
through the ignorance, or misconduct, or fraud of those to whose management 
their affairs are intrusted. It would be extraordinary if the legislative depart- 
ment of a government, charged with the duty of enacting such laws as may pro- 
unrestrained by constitutional limitations upon its authority, provide, by reasonable 
regulations against the misuse of special corporate privileges which it has granted, 
and Cae could’ not, except by its sanction, express or implied, have been exercised 
at; all.” 

[7]. The only other question presented is defendants’ contention that the 
record does not show any right in the Attorney General to maintain the suit, 
predicated upon the rule announced in State v. Trust Co., 81 Tex. 530, 17 S. W. 
60, that the state cannot maintain an action against a corporation for violation of 
a. charter provision where there is no public interest to be subserved. In that 
case the state sought to intervene in a suit to foreclose certain bonded indebted- 
ness ofa railway company. The claim of the state was that the bonds were il- 
legal, and that the public was interested in their being so declared, as the fixing 
of an illegal charge against the corporate property and franchises would affect 
the matter of rates. It is manifest that the question there was in no sense an- 
alogous to that presented here. As above shown, the state has a vital interest in 
the illegal or unauthorized use of the franchise to exercise corporate rights, and 
we know of no authority which holds that the right to forfeit the charter which 
constitutes the only authority under which the corporation may act as such is 
not peculiarly a matter of state interest: ‘The state alone may institute a pro- 
ceeding for that purpose, and the authority of the Attorney General would clear- 
ly exist independent of statute, but he is given the express authority by articles 
4403, 6253, R. S. The former authorized the action in this concise language: 

“The Attorney General, unless otherwise expressly directed by law, whenever 
sufficient cause exists therefor shall seek a-judicial forfeiture of the charters of 
private corporations.” 

The trial court’s judgment is reversed and the cause remanded to that court, 
with instructions to enter judgment as prayed for by the state, canceling the cor- 
porate charter and voiding the rights, powers, and franchises granted to the Texas 
Mutual Life Insurance Company and Bankers’ Life Insurance Company, and 
perpetually enjoining the individual defendants from exercising any of the powers, 
rights, and franchises claimed by them as successors of the orginal stockholders 
of the Texas Mutual Life Insurance Company, and appointing a receiver over the 
assets of said corporation, to pay its debts, liquidate it, and wind up its affairs. 

Reversed and remanded, with instructions. 
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I. Control and Regulation in General. 


§ 3. POWER TO CONTROL AND REGULATE. 

3—Life insurance company operating understate charter is affected with public interest. 
Strand v. Bankers Life Ins. Co. of Lincoln, Nebr. ¥. 

3=Corporation chartered prior to regulatory statutes held subject ‘thereto and required 
permit. State v. Dilheck et al. (Tex.) 1141 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute authorizing assessment associations to increase assessments held not to authorize 
increased assessments under policies issued before enactment, in absence of by-law author- 
izing changes. Mutual Relief Ass’n et al..v. Rav et al. (Ark.) 236 

4—Statute authorizing amending articles of incorporation to ahaa life insuranee business 
rom assessment to stock basis held not to deprive of oe without due process of 
law. Leininger v. North American Nat. Life Ins. Co. (Nebr.) 
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4—Statute staying actions on insurance | contracts poreite in Russian mone until -Ry 
Government is recognized, held to “impair obligation of contracts.” Slisebera, ve oo 
York Life Ins. Co. (N. 

§ 5.: AUTHORITY OR LICENSE TO DO BUSINESS. 

5—Corporation chartered pone to r 
mit. State v. Dilbeck et al. 

§ 8 RESOURCES AND SECURITIES. 

8—Sureties on bond of assessment benefit association held ae merely ‘to. see eae assess- 
ments are paid to such parties. Mutual Relief Ass’n etal. v. Ray et al. (Ark 

§ 10. SUPERVISION BY PUBLIC OFFICERS COURTS. 

10—To determine whether premium rates yield fair return tg. stock fire insurance companies, 
incurred losses and expenses substantially greater than those actually paid sempane not 
be regarded as correct measure of disbursements, Statutes prohibiting disbursing un- 
earned premiums of stock fire insurance companies in dividends before expiration of poli- 
cies for which they were paid are not well adapted for determining reasonable premium 
rates. In determining whether premium rates yield fair return to stock fire insurance 
companies, premiums are to be taken into account, together with other receipts. As re- 
spects insurance rates unearned premium is portion of premium paid by insured, which 
would be returned by company on cancellation of policy at any time during term for 
which written computed pro rata, and not at short rate. As respects insurance rates, 
earned premium is difference between premium paid by insured and that portion which 
would be returned by company on cancellation of policy, computed pro rata, and not at 
short rates. Aetna Ins. Co., et al v. Travis. (Kan.) 

§ 13. LLOYDS ASSOCIATIONS. 

13—Resigned underwriters, not attempting to bring their action for dissolution of group of 
underwriters trial for over three years, held not entitled to appointment of receiver 

; because of laches. Reed et al. v. Squire Co., Inc., et al. (N. Y.) 
134. ——————_ 

13%4—State hail insurance does not apply to crops, unless land is listed pursuant to‘ statute. 
One occupying adversely to owner cannot by listing land effect state hail insurance on 
crops; listing of land by tenant of mortgagee in possession held not to render state hail 
insurance effective. State et al. v. Olsness (N ) 

§ 14. BOARDS OF UNDERWRITERS. 

14—Central Bureau created as unincorporated association, within rating organization, for 
clearing earned premiums, held ‘‘rating organization.” Rating organizations may not 
impose substantive obligations or penalties on theory that they might indirectly affect 
insurance rates, Rating organization, making brokers responsible for payment of earned 
premiums unless applicant’s written authority is shown, held not a “rule” and is unreason- 
able. Rating organization’s requirement that brokers comply with certain conditions 
before accepting insurance is equivalent to “refusing to do business with them.” Require- 
ment of rating organization that brokers make representations in application. as to their 
own knowledge as to applicant’s other insurance and previous losses held unreasonable 
and unauthorized. Rosenweig v. Whitney et al. (N. 

$§ 15. FOREIGN UNDERWRITERS OR * COMPANIES “AND “THEIR AGENTS. 

§ 16. —— WHAT CONSTITUTES “DOING BUSINESS. 


16—Foreign insurer held not “doing business” in -state, giving state court jurisdiction of 


sation, 98 contract insuring property. in another state. ussey Tie Co. v. Knickerbocker 

ns. Co 

§ 20. ——LOCAL AUTHORITY OR LICENSE AND LICENSE FEES AND TAXES. 

20—Requirement that foreign insurance company comply with laws under penalty of refusal 
to renew license does not discriminate between foreign and domestic companies; renewal 
of license of foreign insurance company can be refused for breach of law only if. law 
does not contravene state or federal constitution. Superintendent of insurance. may refuse 
or revoke license of insurance company when expense of management_is not_commensurate 
to income, subject to judicial review. State ex rel. Woodman Acc. Co. v. Conn, Superin- 
tendent of Insurance, and three other cases. io. 

§ 21. LOCAL FUNDS AND SECURITIES, 

21—Superintendent of Insurance, liquidating foreign insurance company, must remit funds to 
persons thereto entitled after domestic creditors are aid, where there is no domiciliary 
liquidator. In re People, by Beha, Superintendent a Insurance. In re Second Russian 
Ine, -Co. - CN. ¥.) 

21—Claim on insolvent foreign insurer’s guaranty securing release of cargo from general 
average lien could be asserted only against securities deposited with superintendent of 
insurance, if guaranty was American obligation. Insolvent foreign insurer’s guaranty 
executed in New York, securing release of cargo from lien of general average held foreign 
obligation. People ex rel. Stoddard v. Norske Lloyd Ins. Co., Ltd. (N. Y.) 


§ 24. EFFECT OF NON-COMPLIANCE WITH LAW. 

24—Insurance contracts in violation of statute regulating business of foreign insurance com- 
panies are valid. Fliger v. Pennsylvania Fire Ins. Co. (R. I.) 

§ 26. ACTIONS. 

26—Missouri insurance corporation, held not suable in Arkansas on Missouri contract, cover 


ing property in Missouri made with resident of Missouri. National Liberty Ins. Co. v. 
Trattner. (Ark.) 


26—Creditor of Russian insurance corporation held required to exhaust remedies against 
Russian corporation before proceeding against its assets transferred to American corpora- 
tion for full value. On Naturalization of Russian insurance corporation’s business by 
Soviet Government, powers of directors will be assumed to continue to protect corpora- 
tion’s assets. Burden held on Russian insurance corporations creditors to show that 
consideration paid for co senting sserioan business was not received by those respon- 
ttle A corporation’s de Fred S. James & Co. v. Rossia Ins. Co. of America. 
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II. Insurance Companies. 

(A) STOCK COMPANIES. 

§ 33. CAPITAL AND STOCK. it j 

33—Insurance company was required to maintain capital and hold reserve for unearned 
premiums to — policyholders and pay losses. Hoyt v. Hampe et al. (I 

§ 35. OFFICERS. . : ; : 

35—Directors of insurance corporation, which went into hands of receivers shortly after 
directors sold their stock held to have sustained trust relationship to creditors. Di- 
rectors of insurance corporation held not to have sustained burden of es fairness 
of transaction whereby they purchased securities for corporation from G. and G. used 
cash received, from corporation for securities of purchase directors’ stock. Aaeee riation 
by directors of corporations bank accounts to payment of price of their stock sold held 
constructively fraudulent as to creditors. Insurance corporation was.not liable to di- 
rectors for amount contributed to surplus. In suit by receiver against directors to re- 
cover funds of corporation applied by directors on price of their stock on contract for 
sale thereof, restoration of status quo tendered in petition and offered of taking testi- 
mony held sufficient. Hoyt v. Hampe et al. 

§ 37. SPECIAL FUNDS. ; ne Te , 

37—Insurance company was required to maintain capital and hold reserve for unearned 
premiyms to protect policyholders and Ray, losses. Hoyt v. Hampe et al. (Ia.) 

§ 41. INSOLVENCY AND DISSOLUTION. 
43. ——- RIGHTS OF POLICYHOLDERS ON INSOLVENCY. 

43—Policyholders were ‘creditors’ of insurance corporation from dates of their policies. 
Hoyt v. Hampe et al. (Ia.) Lear bare cinta 
48. —— GROUNDS FOR FORFEITURE OF FRANCHISE OR DISSOLUTION. 

48—State held to have right to question right to exercise corporation’s franchise originally 
granted by it. Non-user of corporate powers for 45 years held to cause loss of powers. 
Secretary of State’s filing charter amendment and insurance commissioner’s receiving 
application for permit to write life insurance held not to estop state to forfeit corpora- 
tion’s franchise for nonuser. State v. Dilbeck et al. (Tex.) 1141 
49. PROCEEDINGS TO ENFORCE DISSOLUTION. 2 

49—If voluntary liquidation of insurance association is not duly proceeding, proper remed 
is to have superintendent of insurance take possession of assets, and liquidation throug 
receivership is improper. Reed et al. v. Squire Co., Inc., et al. (N. Y.) 

49—Attorney general held to have authority under statutes, or at common law, to sue to 
tects franchise of life insurance corporation for nonuser. State v. Dilbeck et al. 
(Tex. 

B) MUTUAL COMPANIES. 
52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 


( 

§ 

.. Se CHANGING TO JOINT-STOCK COMPANY. 

53—Changing life insurance company from assessment to stock basis held not to require 
consent of all members in view of articles of incorporation. Four-year delay in attack- 
ing change from eee of life insurance company to stock basis held under 


circumstances to estop policyholder. Making price of stock $125 per share, although 
irregular held not to invalidate change of life insurance company from assessment to 
stock basis. Failure to order distribution of future and existing surplus held not to 
invalidate changing life insurance company from assessment to stock basis. Leininger 
v. North American Nat. Life Ins. Co. (Nebr.) 
§ 56. OFFICERS. 
56—Salaries paid mutual insurance company officers are not subject-matter of direct judicial 
inquiry. Mandamus to compel insurance of renewal license, refused mutual company 
because of excessive salaries, will be denied without proof that salaries were reasonable. 
Salaries paid officers of mutual insurance companies, denied renewal license because 
excessive may be compared with salaries of other companies in determining right 
to license. State ex rel National Mut. Ins. Co. v. Conn. (Ohio) 
56—Officers of mutual insurance association held not liable on policy, where association was 
not liable. Barnes et al. v. Ellis County Mut. Aid Ins. Ase’n et al. (Tex.) 
§ 61. INSOLVENCY: AND DISSOLUTION. 
§ 63. ——— RIGHTS AND LIABILITIES OF MEMBERS ON INSOLVENCY. 
63—New rights and liabilities of corporation and policy holders held not created by law fixing 
rights and liabilities as of date of entry of order directing liquidation. Liquidation 
of mutual company and transfer of affairs to public officer does not create liability against 
policy holder contrary to contract. Beha. Superintendent of Insurance v. Breger (N. Y.).1113 
71, -ASSESSMENT BY RECEIVERS. 
(1.) Liability to assessment. 
71(1)—Failure to serve notice of assessment on member of mutual automobile casualty com- 
any within year after expiration of policy barred liquidator’s right to recover assessment. 
eha, State Superintendent of Insurance v. Weinstock. (N. Y) 
71(1)—Prior to 1922, assessment against policy holders in mutual comany on liquidation 
eld not permitted to be calculated on basis of earned premiums. Beha, Superin- 
tendent of Insurance v. Breger (N. Y.) 
(2). Levy of assessment and effect thereof. 
71(2)—Liquidator of mutual company represents corporation, and, to require policy holder 
to perform contract, liquidator must also perform. Intention to change policy holder’s 
contract and statute regarding notice of assessments cannot be imputed to legislature, 
but must be clearly expressed. Policy holder of mutual company to be liable for assess- 
ments, must have been notified within year after expiration or cancellation of policy. 
“Expiration” refers to termination of policy by lapse of policy period, while “cancellation” 
refers to act of parties terminating policy during policy period. Notice of assessment 
to policy holder within year after date of ending policy period held sufficient. Policy, 
if intended to make cancellation date same as expiration date for yevrees of assess- 
ment cannot prevail over statute, requiring notice of assessment within year after ex- 
piration or cancellation. Notice of assessment in mutual company made within year 
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from date of expiration written in policy, was sufficient. Notice advising policy holder 
that assessment has been levied, held insufficient in determining liability te assessment. 
Beha, Superintendent of Insurance v. Breger (N. Y.) 

III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER 

§ 77. ESTOPPEL TO DENY AGENCY. 

77—Insurance company held estopped to den ba ency of Eee, 
to collect premium. Halls v. Rhode I Ins. 

§ 78. SCOPE AND EXTENT OF AGENCY 

78—Where insurance agent is —— with investigating “iis his acts to that end are with- 
= scope & employments though contrary to instructions, National Life & Accident Ins. 
o., v. Cruso. 

78—Regional agency ee giving _ Specified territory to be thoroughly canvassed, and ex- 
cluding outside points, held to give “exclusive agency.’”? Macke v. Globe Indemnity Co. 


y- 
78—Insurer holding agent out or giving him apparent authority beyond actual authority is 
bound by his acts within scope of apparent authority. Wells v. Prudential Ins. Co. of 
America. (Mich.) 
78—Local insurance agent may be held out as authorized to adjust loss, omen com- 
pany » maintain action was barred. Miceli et al. v. Atlas Assur. Co. Ltd. ondon 


78—General agents or insurance compe ny held to have implied authority to appoint sub- 
agent where necessary. Halls v. Rhode Island Ins. Co. o _ -) 

§ 79, DURATION AND TERMINATION OF AGEN 

79—Provision for withdrawal of agent’s authority to write Fi ass of risks did not per- 
mit general withdrawal without notice. Macke v. Globe indemaiy Co. 

§ 80. UTHORITY AND DUTIES OF AGENT AS TO INSURER. 

80—Commission to local insurance agency confers on it general as well as certain specific 
authority failure to mention cancellations specifically in powers conferred on local in- 
surance agency by commission does not absolve agency from cancelling policy when prin- 
cipal directs. Local insurance agent clothed with general powers should cancel risk on 
direction of pnglees failure of local insurance agent, having general powers to cancel 
insurance fake when ordered by principal with reasonable promptness renders him liable 
to principal; local insurance agent cannot escape liability for anes to cancel risk on 
direction of Phoenix Ins. 
Thomas et al. Va. 

§ 81. INDIVIDUAL INTEREST ‘OF OFFICER OR AGENT. 

81—That agent, to secure commssion, may place undesirable canceled risk in another company, 
or fraudulently issue new policy after fire, is no defense to action _ Girard Fire 
& Marine Ins. Co. of eres om v. Anglo-American Mill Co. (Ky.) 

§ 82. ACCOUNTING BY AGEN 

82—Proof of custom as to insurance Fe alal guaranteeing premiums maturing after termina- 
tion of agency held admissible, where ae and Re were not clear.‘ 
Easley et al. v. Continental Casualty Co. 

§ 83. 


(2), “For failure to cancel or “reduce pay 


83(2)—Local insurance agent clothed with general powers should cancel risk on direction of 
principal; failure of local insurance agent, having general powers, to cancel insurance 
risk when ordered by principal with reasonable promptness renders him liable to principal; 
local insurance agent cannot escape liability for failure to cancel risk 
gepeige! because act of cancellation is gratuitous. Phoenix Ins. Co. v. Thomas et al. 
WwW 


( ) 
§ 84. COMPENSATION OF AGENT. 
(2). Right to commissions. 
84(2)—In insurance agent’s suit for commissions, policy kept by agent held undelivered 
where neither agent nor those insured had complied with conditions. Insurance company 
need not disclose to agent reason for rejecting applications, where agency contract 
incorporates rule stating that company will not dodoss reasons, «Salley v. Amicable 
Life Ins. Co. (Tex.) . 
(5). Effect of noncompliance with regulations. 
84(5)—Insurance company acquiescing in agent’s failure to promptly remit might ‘not forfeit 
commissions therefor, in absence of reasonable notice of intention to require prompt 
remittance. Insurance agent held not to forfeit commissions because he entered employ 
of another insurance company within one year, in view of whole contract. Finding 
that insurance company waived provision of contract with agent authorizing — 
of commissions held sustained by evidence, Bohrnstedt v. Travelers Ins. Co. (Ore.) 
84(6)—In insurance agent’s suit for commissions, pleadings alleging arbitrary rejection 
of applications without alleging bad faith held subject to demurrer. Salley v. Amicable 
Life Ins. Co. (Tex.) 


84(6)—Whether agent’s acceptance and recording in books, at company’s request, of 
lower commission was sufficient to lead company to believe he acquiesced therein held 
for jury. Peoria Life Ins. Co. v. Poynor (Tex.) 

§ 85. REACH OF CONTRACT BY PRINCIPAL. 

&5—Failure of one contracting to work for insurance company to Wat i license did net re- 
clude action for breach of such contract. Brunson v. Bankers Nat. Life Ins. Co. S.C.) ‘ 

§ 86. Base AND EXERCISE OF POWERS OF AGENT 

$ 87. — GENERAL. 

87—Chief test of insurance agent’s authority is record of facts disclosing things agent 
did and which he is permitted to do. Neiman v. Hawkeye Securities Fire Ins. Co. (Ia.). 
92. EVIDENCE AS TO AUTHORITY. 

92—Evidence held prima facie sufficient to show adjuster’s apparent authority to bind insurer 
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by waivers of breach of record warranty and concurrent insurance clauses. Occidental 
Firé Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.).. 

§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENTS. 

93—Insurance ee sued for assault and battery because of agent’s insertion of spoon in 
— throat, held entitled to affirmative charge. Court against insurer for injuries 
rom agent’s insertion of spoon in insured’s throat held to show relationship imposing 
duty of care. In action against insurance company for injuries from agent’s examina- 
tion of plaintiff's throat affecting claim policy and receipt card held admissible. Evidence 
held for jury, in action for injuries to plaintiff’s throat through negligence of insurance 
agent inserting spoon therein during interview affecting claim. National Life & Accident 
Ens: ‘Cu. &- Come CAMY. 2. ere tak oi eee Na 

93—Where company was liable for agent’s failure to make entries on policy to protect in- 
terested parties, agent was not personally liable for neglect to make entries. Paull et al. 
v. Columbian Nat. Fire Ins. Co. CE GE SND bs oaie's'ap oe dis cE Rae's keke ate setes 

§ 94. RATIFICATION. 

94—Insurance company, in obtaining release of liability on policy adopted methods em 
its agents, employees, and others. Parton v. Metropolitan Life Ins. Co. (N. Y 

(B) AGENCY FOR APPLICANT OR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. IN GENERAL. 

98—Duties of general agency, writing insurance applied for in one or several companies, and 
renewing policies or re-writing cancelled policies in other companies, are not incompatible. 
Agent aeld not agent of both -—_ in issuing pan pee in another company on can- 
cellation of old policies. Girard Fire & Marine Ins. Co. of Philadelphia v. Anglo-Ameri- 
can Mill Co. (Ky.) 

§ 100. EVIDENCE AS TO AGENCY. 

100—In determining whether fire insurance agent was agent of insurer or insured in making 
erroneous entry of time insurance began, methods of statutory requirements for conducting 
business should be considered. Fliger v. Pennsylvania Fire Ins. Co. 7m 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Credit extended by British Underwriters to British brokers, and in turn to American 
brokers, held to imply no like credit to insured making broker liable for revoking alleged 
credit and cancelling policy. Time is of essence of contract with broker, affecting time 
and payment of insurance premiums. Insurance broker’s acceptance of tardy premium 
payment created no obligation to extend credit on subsequent installments. Broker held 
within its rights in canceling marine policy, fully paid as between insurer and insured on 
insured’s failure to pay premiums. Insured‘s financial ability to obtain other insurance 
held not to affect_broker’s right to cancel marine insurance policy for non-payment of 
premium. Rub Co. v. Johnson & Hi 


y S. S. ins. (U. S. es 
§ 104. a TO PROCURE INSURANCE AND LIABILITY THERE- 


U 

104—Mortgagee, agreeing to place insurance on property, must use reasonable care. Vendor 
under contract of sale assuming to procure insurance required, had duty of exercise due 
care. Wade v. Robinson et ux. (Ala.) 3 

104—Recovery for alleged failure to insure automobiles held unauthorized where chattel mort- 
gage did not require seller to keep them insured. To recover for failure to insure auto- 
mobiles, mortgagor must prove agreement to insure was omitted from mortgage by fraud 
or mistake. Mammoth Garage vy. Taylor. (Ky.) see cha ok ea 

104—Contract provision requiring seller to insure at buyer’s expense held applicable only 
to time_of delivery, and seller had no insurable interest_after delivery. Perryman 
Burns Coal Co. Inc. v. Northwestern Fire & Marine Ins. Co. (N 

§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 

§ 108. —— IN GENERAL. ; 

108—Where agent was instructed to keep property insured without designation of company, 
policy issued and delivered to insured’s clerk was binding, though former policy was can- 
celled without notice. General instructions to agent to keep property insured gave au- 
thority to accept substituted policy when written and to waive cancellation notice 
clause of old policy. Insurance Underwriters Agency v. Pride. (Ark.).. 

§ 112. RATIFICATION. 7 ; 

112—Contract of insurance covering automobile made on behalf of insured without authority, 
may be ratified by insured even after loss. Clower v. Fidelity Phenix Fire Ins. Co. of 
New York (Mo.) ..... 

§ 113. NOTICE TO AGENT. ’ 

113—Assignee of purchase—money note, taking out automobile theft policy in purchaser's 
name, held purchaser’s agent, so as to charge him with notice of provisions respecting 
incumbrances. Interstate Fire Ins. Co. v. Sorrels. (Tex.) 


IV. Insurable Interest. 
§ 114. NECESSITY IN GENERAL. : 
114—In absence of statute, or insurance company’s by-laws, rule, or provision, person may in 
good faith insure his own life and make whom he pleases beneficiary. Hoffman v. Federal 
Reserve Life Ins. Co. (Kan.).............. RSL ' 
114—Insured can take out insurance payable to whomsoever he will, though beneficiary has 
no insurable interest in his life. Gibson v. National Life & Accident Ins. Co. (Tex.) 
114—Insurance on another’s life, in which beneficary has no insurable interest, is vo 
Life Ins. Co. v. Midland Nat. Bank of Minneapolis. (U. S.) 
§ 115. WHAT CONSTITUTES INTEREST AND PROPE 
(2). Persons having insurable interest in general. 
115(2)—School district trustees have insurable interest in school property. American Ins. 
Co. v. Newberry et al. (Ala.) : 
(6). Vendor and purchaser. — Y ; 
115(6)—Contract to sell property and deliver deed when price was paid held not lease with 
option to purchase, giving lesee no insurable interest, though peoriting for application 
of payments as rent on default. Avery v. Mechanics Ins. Co of Philadelphia (Mo.). i 
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115(6)—Title to_coal passed on delivery at piers, and thereafter seller had no “insurable 
interest.” Contract provision reguiiog seller to insure at buyer’s expense. held appli- 
cable only to time of delivery, and seller had no insurable interest after.delivery. Perry- 
man Burns Coal Co. Inc. v. Northwestern Fire & Marine Ins, Co. (N. Y? 
$ 116, Weer Svmesiausee INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
es ae. > - insurable interest in his own life. Hoffman vy. Federal Reserve Life. Ins. 
0., an. ihe oo ike 
(2). Parent and child. 
216(2)—Son has insurable interest in father’s life. Home Ben. Ass’n. v. Salvato. (Tex.).... 
(5). Creditors. 
116(5). Bank’s insurable interest in debtor’s life held limited to debt due, and excess insur- 
ance void, and contest not bared by two-year limitation 
Life Ins. Co. v. Midland Nat. Bank of Minneapolis. ( 
§ 117. ESTOPPEL TO DENY INTEREST. 
117—Insurance company having recognized insurable interest of school district trustees in 


D roperty under policy expressly recognizing him 
lack of insurable interest therein. By insuring property, with 
knowledge part belonged to others, insurers were estopped to deny insurable interest. 
Boise Ass’n of Credit Men Ltd., v. United States Fire Ins. Co. (Idaho.) 
§ 118. INSURANCE WITHOUT INTEREST. 
$ 119. WAGERING POLICIES IN GENERAL. 
119—Policies issued before contract to purchase insured property was asigned to insured 
would be mere “gambling transaction’; ‘insurable interest”. Avery v. Mechanics Ins. 
Co. of Philadelphia (Mo.) 
$ 121. NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 
121—Insurer’s liability to creditor’s assignee on life policy on debtor’s life is limited to 
creditor’s insurable interest at date of policy. Dakota Life Ins. Co. v. Midland Nat. Bank 
of Minneapolis. (U. §.) 
§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 
122—Recovery on life policy assigned to speculative holder without insurable interest in in- 
sured’s life should be denied on ground of public policy. Thomas v. Connecticut Mut. 
Life Ins. Co. et al. (Kan.) 


V. The Contract in General. 


{A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. 
124—Fire acg 4 is binding contract. Inventasch v. Superior Fire Ins. Co. (R. I.)........ 
124—‘*Mutual Relief Association’ held ‘de facte corporation’ doing life insurance business 
on mutual assessment plan, liable in damages for violation of contract. Mutual Relief 
Ass’n et al. v. Ray et al. (Ark.) 
§ 125. WHAT LAW. GOVERNS. 
4.) Place of performance. 
125(4)—Ljife insurance contract held performable at insurer’s domicile. Ofield v. National 
en. Life Ins. Co. (Tex.) Rocco ks Fda te 
§ 128. EXECUTORY AGREEMENTS TO INSURE. 
. Actions on agreements. 
128(2)—Evidence held to sustain finding of contract to insure against fire and breach thereof. 
Stewart v. St. Paul Fire & Marine Ins. Co. (Minn.) 
§ 129. POWERS OF AGENT IN RESPECT OF CONTRACTS IN GENERAL. 
129—Insurer is bound by local agent’s apparently authorized action, unless insured knew 
that he exceeded powers. Continental Ins. Co. of City of New York v. Simpson. (Ky.) 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE, 
(1). In general. ; d 
130(1)—Life insurance company taking premium in advance is trustee to return premium on 
rejection of application and for unconditional acceptance, if application is approved and 
— delivered. Strand v. Bankers’ Life Ins. Co. of Lincoln, Nebr. (Nebr) 
130(1)—Minds of parties must have in some way met relative to elements of insurance con- 
tract, in order that it constitute valid contract Aitna Ins. Co. of Hartford, Conn. v. 
Licking Valley Milling Co. (U. S. ? 
130(1)—Application for life insurance and acceptance under misunderstanding of_kind_ of 
ee idesized held not to have constituted contract. Drake v. Missouri State Life Ins. 
me: 2, : 
(4). Effect of delay. a . f z 
130(4)—Insurer must act with reasonable promptness in delivering policy. Failure to deliver 
policy to applicant in Greeley, Colo., within 10 days after application, held not ‘undue 
delay” where application was required to be transmitted to Denver and thence to New 
York before policy could be issued. DeFord v. New York Life Ins. Co. (Colo.)........ 
130(4)—Life insurance company taking premium in advance, without assuming obligation for 
insurance has duty to act on application for policy within reasonable time. Life insur- 
ance company taking premium is liable for failure to act on application in reasonable 
time, proximately causing damages. Failure of life insurance company to act on appli- 
cation for two weeks while seeking omitted answer to question in medical report held not 
actionable.’ Two weeks’ delay by medical examiner to report to life insurance com- 
pany answer omitted from report held not chargeable to —t sued for negligent failure 
to issue policy. Strand v. Bankers’ Life Ins. Co. of Lincoln, Nebr. (Nebr.) 
$ 131. VALIDITY OF ORAL CONTRACT. 
(1.) In general. 3 : 
131(1)—Oral insurance contract is valid. Fliger v. Pennsylvania Fire Ins. Co. (R. I.).... 
131(1)—Oral insurance contract held not void for lack of express agreement as to company, 
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duration’ of risk, amount’ of seni, and credit therefor. Insurance contract need not 
be in writing; unless reeenres by statute or other positive regulation. A%tna Ins. Co. 
of Hartford, Conn. v. Licking Valley Milling Co. (U. S$.) 
132, BINDING SLIPS OR MEMORANDA. 

—Notice contained in receipt for first premium becomes merged in policy. 


cannot limit principal’s right to vard notive in receipt for first premium. Mutual Life 
Ins. Co. of Baltimore “v. Otto. 


Md.) 
§ 133. FORM AND REQUISITES OF POLICY. 
(1.) In general. 

133(1)—Legislature provided for standard insurance policy to make insurance contracts clear 
and intelligible to ordinary understanding of men; insurers must use one form of policy 
whose meaning is not obscured by ‘unusual clauses or concealed in mass of verbiage; 
courts will not refuse to enforce ‘forfeitures or limitations in standard insurance policy 
to_ which parties have agreed. Precipio v. Insurance Co. of State of Pennsylvania. 


133(1)—Designation of cargo owners as intended to be insured under policy by president 
of egeriet, and trustee in bankruptcy after carriet's bankruptcy, held sufficient. orenson 


et al. v. Boston Ins. Co. of Boston, Mass. (U 
§ 134. PAPERS ACCOMPANYING POLICY. 
(1). In general. 
134(1)—Insured’s failure to sign additional applications forwarded with policies to make 
insurer’s records clear held not to affect recovery. Bloom v. Pacific Mut. Life Ins. Co. 


¢ 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Actual delivery is necessary to complete contract, where policy anne it shall not 
be binding until actualy delivered. Whether actual delivery of policy is condition pre- 
cedent depends on parties’ expressed intention. Provision that policy shall become void 
insured is not alive upon date of actual delivery held not to make manual delivery to 
ingured before death condition precedent. Mutual Life Ins. Co. of Baltimore v. 
136(1)—Insurer may properly “a that olicy is not to be effective until ddlivery and 
full payment of first premium. Wells v. Prudential Ins. Co. of America. (Mich. 
136(1)—Failure to submit question of deliver 1 life policy sued on was not caejadiecial to 
beneficiary, where delivery was assumed court. Parker v. Mutual —. Ins. Co. of 
America (Ohio.) Bigeye hte: Si 
136(1)—Policy cannot be forfeited because of insurer’s failure to deliver it. Insured is not 
res, by terms of policies never delivered. Perez v. Fort Worth Mut. Benev. Ass’n. 
ex. , 
(2). ’ ‘Sufficiency and effort of delivery. 
136(2)—Policy was constructively delivered when by agreement it was so understood. Delivery 
of life policy is complete when sent to local agent for delivery, and acceptance binds 
acceptor as well as insurer. Bloom v. Pacific Mut. Life Ins. Co. of California (Cal.) 
136(2)—Policy held not void because not delivered to insured by agent until after fire. 
Girard Fire & Marine Ins. Co. of Philadelphia v. Anglo-American Mill Co. (Ky.) . 
136(2)—“‘Actual delivery” where not required to. be made to insured in person, includes 
delivery to person authorized to receive policy for insured.’ Delivery to insurer of 
policy to soliciting agent for unconditional transmision to insured held to constitute 
“delivery” to insured. Soliciting agent, receiving insurance policy. for unconditional 
ray” to insured, was agent of insured. Mutual Life Ins. Co. of Baltimore v. Otto. 
(N 
Conditional delivery or acceptance, 
136(3)—Life policies became effective on delivery discharged of any condition on which 
delivery was made. Bloom v. Pacific Mut. Life Ins. Co. of California (Cal.) 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Provision that policy must be delivered to and received by applicant while in good 
health requires actual delivery. DeFord v. New York Life Ins. Co. (Colo.) 
136(4)—Provision that policy. shall not take effect unless delivered during insured’s "good 
health is not valid but gives insurer option of withholding delivery. Mickel v. Mutual 
Life Ins. Co. of New York. (lIa.) East 
136(4)—Condition voiding policy, unless insured, on delivery, is in sound ‘health, is not 
limited to ill health after application, a ne medical examination was had. Metro- 
politan Life Ins. Co. v. Taylor’s Adm’r. ae 
136(4)—No liability arose on death of insured a owingly inflicted with arterio sclerosis in 
olicy’s issuance, where sound health was condition to liability. Hammers v. National 
Pife & Accident Ins. Co. (Mo.) 
136(4)—Provision that life insurance policy should not take effect until payment of first 
premium during good health held condition precedent to liability. Levandoshi v. Equitable 
Life Ins. Soc. (N. 
136(4)—Provision that life ‘insurance contract shall not bind insurer unless insured be in 
sound health on delivery of policy held cumulative and not conflicting with further similar 
provision. Under provision that life insurance contract should not bind insurer unless 
insured be in sound health on delivery of policy, sound health was condition precedent. 
One suffering from fatal attack of influenza was not in “sound health” within life policy 
making such condition precedent. Ofield v. National Ben. Life Ins. Co. (Tex.) 
136(4)—Insured, if suffering from, —_ on delivery of life policy, resulting in_ paresis 
within six weeks after delivery, eld not in “sound health.” American Nat. Ins. 
v. McKellar. (Tex.) ; 
(5). Acceptance and effect thereof. 
136(5)—Delivery of life policy is complete when sent to local agent for delivery and accept- 
ance we ee! as well as insurer. Bloom v. Pacific Mut. Life Ins. a of oa 
fornia (Cal 
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136(5)—Insured is bound by terms of policy within law when_he pentetetiey even though 
e is not familiar with them. Niagara Fire Ins. Co. v. Mullins, (Ky. 
136(5)—Where insured treated fire policy as binding, delivery held compre, though in- 
sured first read policy after fire. American Cent. Ins. Co. v. Wise (Tex.) 
§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—Insurer may properly stipulate that policy is not to be effective until delivery 
and full payment of first premium. Wells v. Prudential Ins. Co. of America. (Mich.).. 
(3.) What constitutes payment in general. 
137(3)—Applicant’s order on employer to pay premiums, delivered to insurance company’s 
agent, held not first payment required to make insurance effective, where employer had 
not accepted order. Inter Ocean Casualty Co. v. Dunn. (Ky.)................00000. 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Parties may make any contract of indemnity insurance not prohibited by law. Aetna 
Casualty & Surety Co. v. Etoch. (Ark.) 
138(1)—Any provision may be inserted in policy restricting liability which is not unreasonable 
or contrary to*public policy. Glens Falls Ins. Co. v. Elliott et al. (Ky. 
138(1)—Parties to insurance contract are entitled to fix their rights and obligations there- 
under; intention being controlling. Bower & Kaufman v. Bothwell et al. (Md.) 
(2.) Discrimination between insurants. 
138(2)—Contract extending time of payment of premium by taking note was not complete or 
distinct contract of life insurance. Extension of time for payment of life insurance 
premium by taking note, and conditions on which it was granted, held valid under statute 
prohibiting discrimination. Diehl v. Amercan Life Ins. Co. (la.)................... 
§ 141. eit oe th WAIVER AS TO DEFECTS OR OBJECTIONS. 
- In general. 
141(1)—Insurer cannot complain of misrepresentation to partner of agent amg | policy with 
knowledge of facts that agent had approved writing thereof. Central States Fire Ins. Co. 
of Witchita, Kan. v. Holland et al. (Ky. 
141(1)—Insurer furnishing blanks for proof of loss held not estopped to deny liability on 
policy never in force. Wells v. Prudential Ins. Co. of America. (Mich.) 
141(1)—Reciprocal insurance association, ——— premiums and negotiating settlement of 
losses is estopped from denying liablity because officer was unauthorized to subscribe 
for insurance. Cook Motors Corporation v. Casualty Ass’n of America. (Mich.) 
141(1)—-Where defect in policy is brought to attention of issuing agent and he permits 
policy to stand, insurer is estopped to defend on ground thereof. Leach v. Commerical 
Casualty Ins. Co. (Mich.) , 
141(1)—Equity will set aside forfeiture of policy, procured by insurer’s neglect, concealment 
or fraud. Perez v. Fort Worth Mut. Benev. Ass’n. (Tex.) 
. Payment of first premium. 
141(2)—That full payment of premiums was not made at time of unconditional delivery of 
life policy held immaterial. Bloom v. Pacific Mut. Life Ins. Co. of California (Cal.).... 
141(2)—Insurer must return premium with reasonable promptness after discovering in- 
sured’s fraud. Central State Fire Ins. Co. of Wichita Kan v. Holland et al. (Ky.).... 
(3). By acknowledgement of receipt of premium. ; 
141(3)—Whether first premium had been paid held properly submitted to jury, though policy 
acknowledged receipt of premium. Parker v. Mutual Life Ins. Co. of New York. (Ohio.). 
(4). Estoppel of insured. ; 7 
141(4)—Insured, retaining policy after knowledge of breach, waived insurer’s delay in accept- 
ing application and delivering different policy when sued tor premiums. Wells et ux. v. 
Hartford Fire Ins. Co. (Ga.) isi ; 
141(4)—Insured is bound to know of provisions of policy. 
of London v. Reneer. (Ind.) ; , ; 
141(4)—Insured, disclosing facts of other insurance and title in himself and wife, was not 
required to examine policy for “other insurance’ or ‘“‘sole ownership’ clauses. Westches- 
ter Fire Ins. Co. of New York v. Wilson. (Ky.) 
§ 143. REFORMATION. ee, 
(1). Grounds of reformation in general. 3 5: . 
143(1)—Fire insurance policy may be reformed to express real intention of parties. Amer- 
ican Alliance Ins. Co. v. Paul et al. (Ark. 
(3). Fraud and mistake in general. E : 4 
143(3)—Statute prohibiting insurance contracts not plainly expressed in eer does not pre- 
vent reformation for mutual mistake, or holding that insurer waived or estopped itself 
to rely on certain provisions. Westchester Fire Ins. Co, of New York v. Wilson. 
143(3)—Policy, not truly expressing parties’ intent throu 
be reformed. Severson et al. v. Home Ins. Co. (S. D.) i ; j 
143(3)—Fire policy, prohibiting additional insurance and use of gasoline engine, without 
written consent, may be reformed to conform to oral agreement with insurer’s agent. 
Forkner v. Twin City Fire Ins. Co. (U. S.) 
(4). As to property or interest covered. ; . 
143(4)—Where both parties intended fire policy to cover cotton in possession of warehouse com- 
pany, but policy required storage in certain warehouse, reformation after loss in another 
warehouse held proper. American Alliance Ins. Co. v. Paul et al. (Ark.)...... 
143(4)—Policy, incorrectly describing elevator as not located in insured mill, may be reformed 
to conform to party’s intent, even after fire. Girard Fire & Marine Ins. Co. of Philadel- 
phia v. Anglo-American Mill Co, (Ky.)......... 0 cece cece cee ee eee eee e eect eee e ein 
(5). As to title of insured. ss c [ 
143(5)—Court will not insert joint owner’s name in fie insurance policy after fire, unless 
mistake in omission was mutual. Suit at law on fire policy, stayed on learning of mis- 
take, held not to estop plaintiff from reformation suit to insert joint owner’s name. 
Firemen’s Ins. Co. v. Devske @al. (U. 'S.) 
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(7). Necessity of reformation. 
143(7)—Separate suit to reform insurance policy need not be brought before suing thereon; 
where pleasing asks reformation of insurance policy and recovery thereon, if decision 
as to reformation is adverse to plaintiff and conclusive, dismissing action is proper. 
Pipan v. Aitna Ins. Co. (N. D.) 
$ 144. MODIFICATION. 
(1). In general. 
144(1)—Insurance contract cannot be extended without new consideration or estoppel of 
insurer. Bower & Kaufman v. Bothwell et al. ) 
2). Powers of agents and brokers. . 
144(2)—-Insurance agent held without a aaa eultaelty to modify policy as respects time 
of taking effect. Wells v. Prudential Ins. Co. of am. (Mich. ) : 
144(2)—Insurance agent’s agreement to change policy t rotect interested parties held to 
bind company. here insurance agent agreed to sabe: changes on policy to protect parties, 
they had right of recovery against company if action had been brought within two years. 
Paull et al. v. Columbian Nat. Fire Ins. Co. et al. (Minn.) 
(B) CONSTRUC-: N ANI? OP#RATION, 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION, 
(1). In general. . 
146(1)—Insurance contracts are construed same as other contracts. Yorkshire Ins. 
Limited of London v. Gaviz. (Ala.) 
146(1)—-Insurance contract must be construed in accordance with intention of parties appear- 
ing from language used. North River Ins. Co. v. Waddell. (Ala.) 
146(1)—Insurance contracts must receive reasonable construction to effectuate putes in- 
tentions. Penn-National Hardware Mutual of Huntington, Pa. et al. v. Griffin (Ark.). 
146(1)—Construction of insurance policies is question of what was Saeed by the parties. 
Meyerstein v. Great American Ins. Co. et al. (Cal.) 
146(1)—Although ambiguities in policy must be resolved against party pega for langu 
eneuare cannot be forced in order to create ambiguity. Die American Li 
ns. 
146(1)—Terms S Jae providing for indemnity one ae unless illegal or against public 
policy. Niagara Fire Ins. Co. v. Mullins. (Ky.) 
146(1)—_ Whether fire insurance contract applies to facts is question of intention of parties. 
Automobile Ins. Co. of Hartford, Conn. v. Thomas et al. 
alarm: syste could not take advantage of condition of policy as to connectin burglar 
arm system inadvertently left therein when policy was issued. Wilds v. Fidelity & 
posit Co. (Mich.) 
146 doused policy should be construed in its entirety. David et al. v. Fort Worth Mut. 
Benev. Ass'n. «(N. D.) 
146(1)—Standard insurance eis whose lan ge is clear and unambiguous, ‘should be en- 
forced according to its plain provisions. recipio v. Insurance Co. of State of Pennsyl- 
vania. 
146(1)—Court should not disregard pain meaning of unambiguous language of standard fire 
policy. Inventasch v. Superior Fire Ins. Co. (R. I.). 
146(1)—Contracts *. insurance must be oie as whole to determine parties’ intent. 


~~. meee ae © Life Assur. Corporation, Limited v. Butler’s Ice Cream Factory, Inc. 
ex 


et ( ) 
146 C4) — Coutts will construe and enforce unambiguous contracts with insurance company as 
if made between natural persons. Interstate Fire Ins. Co. v. Sorrels. (Tex.). 
146(1)—In national courts, insurance contracts are construed according to meaning of terms 
used, when given their ordinary and popular sense. Firemens Inc. Co. v. v. Lasker et al. 


146(1)——Natural and obvious meaning of insurance contract should be prefered to curious 
hidden sense. Commonwealth Ins. Co. v. Aichner. (U. S.) 
3 Liberal or strict construction. 

146(3)—Contract of insurance, susceptible to two constructions, will be construed favorably to 
insured. Gilliland v. Order of Ry, Conductors of America. (Ala.). 

146(3)—Provision for forfeiture upon insured procuring other insurance ‘should be strictly 
construed gaainst insurer. American Ins, Co. v. Newberry et al. (Ala.) 

146(3)—Policy, written by insurer, must be liberally construed in favor of insured or bene- 
ficiary. mbiguities = polic Leen or restrictions against liabilty should be resolved 
against insurer. Life & Guaua Ity Co. v. Ford. (Ark. 

146(3)—Conditions of insurance policy will be construed liberally in favor of the insured. 
Connecticut Fire Ins. Co. v. Boydston. (Ark.) .. 

146(3)—Conditions affecting forfeitures of insurance policies should be strongly construed 
against party making them. Cause of life insurance policy requiring notice of perma- 
nent disability of insured held ‘“‘condition subsequent,” te be be construed, liberally in favor 
of beneficiary. Pfeiffer et al. v. Missouri State Life Ins. Co. 

146(3)—Where language of insurance policies is capable of two amelie it is to be 
construed liberally in favor of insured. Meyerstein v. Great American Ins. 


(Cal. 
146(3)—Rule that insurance policy should be liberally construed for geomet cannot be 


pied where langeats is certain and unambiguous. Moore v. Fidelity & Casualty Co. 
ew York. 


146(3)—Ambi uity in insurance contract must be resolved in favor of insured. Rule that 
policy will be construed against insurer is application of rule that contract is construed 
— a preparing it. Home Ins. Co. of New York v. Denver Western Baseball 


146(3)—Clause” in insurance policy more favorable to insured will be adopted of two 
inconsistent clauses. Hodges v. Planters & Peoples Mut. Fire Ass’n of Georgia (Ga.). 1035 
146(3)—Where terms of accident jnongpens peter will permit two interpretations, one sustain- 
ing claim of beneficiary will adopt ochel v. Iowa State Traveling Men’s Ass’n. 
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146(3)—Ambiguous policy should be construed most favorably ‘to insured accident policy 
indemnifying insured against injuries from being thrown from “‘such’’. vehicle or car, 
—_ to cover injury from being thrown from street car. Hoskins v. North American 
Ace. Ins. Co. (Kan.) 
146(3)—Insurance contracts are construed liberally in favor of insured. Libby Lumber Co. 
v. Pacific States Fire Ins. Co. (Mont.) 
146(3)—Legislature provided for standard insurance policy to make insurance contracts clear 
and intelligible to ordinary understanding of men; insurers must use one form of policy 
whose meaning is not obscured by unusual clauses or concealed in mass of varbiage; 
pea will not refuse to enforce forfeitures or eas in standard insurance goui 
o which parties have agreed. Precipio v. Insurance Co. of State of Pennsylvania. ( J 
146(3)—-Doukt in construction of insurance policy should be resolved in favor of eee 
Trexler Lumber Co. v. Allemannia Fire Ins. Co. of Pittsburgh. (Pa.) 
146(3)—Courts would not make new contracts for insurance company and reinsurer because 
i contract may have been inequitable. Indemnity Exchange of America v. Security 
sualty Co. (Pa.) 
146(3)—Forfeitures of insurance contracts are not favored. ‘Trakas v. Globe & Rutgers 
Fire Ins. Co. of New York (S. 
146(3)—Contracts of insurance should be construed so as to avoid forfeiture. Court will not 
read into insurance contract invalidating clause not actually incorporated therein. Southern 
Ins. Co. v. Nicholson. (Tex. 
146(3)—Fire insurance contract will be construed, if possible, to further parties’ object, rather 
than destroy contract. Insurance policy, prepared wholly jy 3 insurer, will be construed 
most favorably to insured, Fidelity Union Bape Ins. arnes et al. (Tex.) 
146(3)—Where insurance contract is capable of two leepeeioe construction most favor- 
able to insured must be adopted. here language of policy is fairly susceptible of making 
insurer responsible for loss, court must so construe it. Insurance policy must be con- 
strued strongly against insurer and in favor of insured. Potomac Ins. Co. v. Easley. 


(Tex. 
146(3)—Insurance contract will be construed liberally in favor of beneficiary. Great Southern 
Life Ins. Co. v. Johnson. (Tex.) 
$63) Sa insurance contract is construed against insurance company. 
Fort Worth Mut. Benev. Ass’n, (Tex.) 
146(3)—Policy is to be construed against insurer, and forfeitures avoided, is possible. Globe 
Rutgers Fire Ins. Co. v. King Foong Silk Filature. S.) 
146(3)Rule requiring liberal construction in favor of insured applies ‘only ‘where a 
renders contract snanagenne of two interpretations, Firemens Ins. Co. v. Lasker 


146(3)—All doubts regardin “meaning of a clause in te palicy must be resolved 


ainst insurer. hiladelphia Life Ins. Co. v. Burgess et al. 
146 G —Courts will construe misleading policy, so as not to permit insurer to take advantage 
thereof. Commonwealth Casualty Co. v. Aichner. (U. S.) 
144(3)—Though insurance policy should be construed against insurer, court may not make 
new contract nor adopt unjustified construction. Ocean Accident & Guarantee Corpora- 
tin Ltd. of London v. Washington Brick & Terra Cotta Co. (Va.) 
146(3)—Forfeiture will not be gpa unles clearly intended. Klinger et al. v. Milwaukee 
Mechanics Ins. Co. (Wis 
$ 151. CONSTRUING TOGETHER ‘POLICY AND ACCOMPANYING PAPERS, 
(2.) Application as part of contract. 
151(2)—-Statements in application, not indorsed on, or attached to, policy in letters easily 
read, will not avoid policy. Fraudulent statements in application, not indorsed on, or 
attached to policy, sued on in letters easily read, are not available defense. Janunas v. 
Metropolitan Life Ins. Co. (Mich.) 
151(2)—Application and questions and answers not attached to insurance contract did not 
come part meet despite ertaeee by reference in policy. Southern Ins. 
Nicholson. (Tex.) 
151(2)—Application held part ‘of life insurance contract., where policy so provided, though 
unaccompanied by copy, of application; evidence conclusively showing —— was not 
made nor policy issued in Texas: Ofield vy. National Ben. Life Ins. Co. x.) 
$ 152. CONSTRUING STATUTES AND ner BY-LAWS, OR RULES OF IN- 
SURER AS PART OF POLIC 
(3). Statutes and ordinances. 
152(3)—-Statutory provisions rendering indemnity carrier of insolvent assured liable to persons 
injured, by a are part of policy. Malmgren et al. v. Southwestern Automobile 
0. a 
municipal ordinance ‘requiring demolition of buildings made un- 
ilwaukee Mechanics Ins. Co. (Mo.) 
152(3)-Statute Providing for direct liability of automobile insurer imposed same liability on 
were as if it had incorporated provisions into policy. Ducommon v. Strong et al. 


(Wise 
$ 153. “SAGES OF BUSINESS. 
153—Court should take notice of general business custom, in determining whether fire polic 


contemplated bookkeeping —: showing each article on insured stock and value pee 
Fidelity Union Fire Ins. Co. Barnes et al. 


$ 155. EVIDENCE TO AID CONSTRUCTION. 
155—Warranties ~~ ee alarm would be connected at ese of each business day held 
not intended to b licy. Wilds v. Fidelity & Deposit Co. -(Mich. 
$ 156. ra ae T “GON RACT AND RELATIONS BETWEEN THEM. 
. In general. 
156(1)—False and material representations in insurance application, influencing insurer's 
‘ action, vitiates policy, unless waived. pe Life Ins. Co. v. Head. (Ind.) 
$ 157. SUBJECT- MATTER INSURED IN--GENER 
1$7—Liability policy held to cover only truck insured oe though it described chassis under 


22 





Topical Index 


preceding policy which had been replaced. Reimers v. International Indemnity Co 


(Was 
§ 158. ‘SUB ECTS OF MARINE INSURANCE. 
§ 163. ESCRIPTION OF PROPERTY. 
(2 (2). Additions and new structures. 

163(2)—‘“‘Additions,” in fire insurance policy, hold to cover water tank and laundry not 
physically connected with principal ilding: Water tank and laundry held to be in- 
tended property covered by word “additions” in‘ irisuranced policy. Meyerstein v. Great 
American Ins. Co. et al. (Cal.) >. 

(5). Merchandise and stock in trade. 

163(5)—Batteries held covered by policy on stock of “automobile accessories” Intermountain 
Ass’n_of Credit Men. v. Milwaukee Mechanics Ins. Co. (Idaho) 

§ 175. COMMENCEMENT OF RISK 

175— ae in application that accident insurance should not be effective until first monthly 

ayment had been made held enforceable. Inter Ocean Casualty Co. v. Dunn. (Ky.). 

175 ntry of future date for insurance to begin, if mistake, held mistake of insurer, in 
view of insured’s agent’s limited authority. liger v. Pennsylvania Fire Ins. Co. (R. I.) 

175—Life policy held to have become effective on its date and not on premium due date, and 
not incontestable on date insured committed suicide. Premium due date does not neces- 
sarily fix effective date of policy. Northern Life Ins. Co. v. Schwartz. (U. S.) 

§ 176. TERM AND DURATION OF RISK. 

§ 177. —— TERM FIXED BY POLICY IN GENERAL, 

177—Group life insurance on one held to automatically terminate as to employee 
ae in accordance with terms of policy. Douglas v. Metropolitan Life Ins. 

0. 0. 

§ 179%. LOANS ON POLICIES. 

179%.—Cancellation by insurer of policy for nonpayment of principal and interest of loan 
thereon, in accordance with agreement, held proper method of foreclosure. Loan agree- 
ment, providing cancellation of policy for nonpayment, held not void as to wife of insured 
Travelers Ins. Co. v. Williams. (Ala.) 

179'%4—Agreement to cancel policy pledged to insurer for loan if indebtedness exceeded cash 
value held valid, regardless whether policy was in “paid-up” class. ‘Deposit and assign- 
ment” of olicy to insurer as “collateral security” for loan held equivalent to “assignment 
and transfer” for “security”. Jones v. Mutual Life — Co. (Ala.) 

179'%4—Written instrument, evidencing loan to insured insurer, need not be recorded as 
chattel mortgage. Coppard v. Bankers Life Co. Pex’) 

VI. Premiums, Dues, and Assessments. 

§ 182. PERSONS LIABLE FOR PREMIUMS. 

182—Mortgage clause requiring mortgagee to pay premium in case mortgagor or owner 
neglects to do so bas, condition and not contract or covenant. Whitehead v. Wilson 
Knitting Mills (N. 

§ 186. PAYMENT OF PREMIUMS. 

(3). Payment to agent or broker. 

186(3)—Receipt of premium by agent is receipt by principal. Travelers Ins. Co. 

Pomerantz et al. (N. Y.) 
(5). Payment by note. 

186(5)—Insurer may fix rate of interest on premium note and declare forfeiture fae failure 
to oe remium or note. Security. I Life Ins. Co. of America v. Gottman. (Ind.) 
188. TIONS FOR PREMIU 

(2). Pleading and evidence. 

188 (2)—Detendant’ s plea in action on insurance premium note held to sufficiently state frau- 
dulent misrepresentations and failure of consideration. Defendant’s plea in action on in- 
surance note relative to fraudulently preparing signature held demurrable for failure to 
aver facts. Hartford Fire Ins. Co. v. Ingram. ) 

(3.) Trial judgment and review. 

188(3)—Insurer’s declaration that policy was suspended during non- payment of premium as 
provided in policy held not declaration of intention to rescind; insurer’s letter declaring 
policy suspended during non-payment of premium as provided by policy held not tender 
of breach of contract; insurer held entitled to directed verdict, in suit for premiums 
maturing on default in payment of premium, as against defense of failure of consideration. 
Wells et ux. v. Hartford Fire Ins. Co. -) 

§ 192. LIABILITY TO ASSESSMENT. 

(2). Termination of membership by, cancellation, surrender or forfeiture of policy. 

192(2)—Withdrawing member of mutual fire insurance — held liable as insurer for 

oportionate share of fire losses, regardless of wh licies covering losses issued. 
pes bermen’s Indemnity Eebanas. - Herrick. (Wash. 

§ 193. AMOUNT OF ASSESSMEN 

(2.) Co-operative life in 

193(2).—Assessment Benefit Association’s by-laws, authorizing directors to increase incidental 
fee paid by applicants for membership, held not to authorize increase in assessments or 

premiums. Mutual Relief Ass’n et al. v. Ray et al. (Ark.) 

3 157; ENFORCEMENT OF ASSESSMENT. 

(1). In general. 

197(1)—Mutual fire insurance association and not its attorney in fact, held entitled to sue 
for member’s share of losses. Lumbermen’s jadeonity Prpenge v. Herrick. (Wash.). 

§ 198. REFUNDING OR RECOVERY OF PREMIU IS OR ASSESSMENTS PAID. 

(1.) Grounds of recovery in general. 

198(1)—On benefit association’s repudiation of insurance contract, insured held entitled to 

recover all back premiums. paid with interest. Mutual Relief. Ass’n et al. v. Ray et al. 


(Ark. 
198(1)—Insured paying preminm after disability to avoid lapse of policy can recover it. 


ife Ins. Co. (N. D.) 
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VII. Assignment or Other Transfer of Policy. 

§ 200. WHAT IAW. GOVERNS. 

200—Where wife in North Dakota mailed assignment of life policy and after husband’s 
a — pg created ip in en York, transfer held effected in New York. Jackson v. 
‘allma RE AS SE re EE le | ape SINE LIS TRS eR 

§ 204. RI aT OF BENEFICIARY TO ASSIGN LIFE OR ACCIDENT POLICIES. 


204—-Wife may assign insurance policy upon husband’s life only with his consent. Jackson 
v. Tallmadge et al. (N. Y. 











Six AGP cea wialeania/ es i ae Paka ede ate: ak he skin we nine wee 994 
§ 207. CONSENT OF INSURER. 
(1). Necessity of consent. 

207(1)—Mere notice to insurer of change of ownership of insured property or assignment 
of fire policy does not create new contract. Fire policy cannot be assigned by insured 
before loss without insurer’ ’s consent. Fire policy cannot be assigned by insured before 
loss without insurer’s consent. Neiman v. Hawkeye Securities Fire Ins. Co. (Ia.) ....1035 

207(1)—Purchaser of property covered by mutual fire policy cannot recover for fire loss, in 
absence of assi — and approval of secretary required by by-laws. Purchaser of pro- 
perty covered mutual fire licy cannot become insured without becoming member 
of company. Caak v. State Mut. Rodded Fire Ins. Co. (Mich.) ................... 838 

§ 208. VALIDITY OF ORAL ASSIGNMENT. 

208—Gift of policy without written notice to change beneficiary or_written assignment as 

reguired by policy, held valid against insured’s administrator. Prudential Ins. Co. v. 
IN AG MN Mi BG a Src Ren chica right at ten agi a acs SELAH a (Gna 9 & 250d BGs bist 454 
$8 211. DELIVERY AND ACCEPTANCE OF ASSIGNMENT. 

211—Delivery of assignment of insurance policy will not divest title unless coupled with 
SOCERLRRCE.. .TOietes WT. PMU OE OE, IN No ac rics eid 5S 4 wR S SAN Vb eee ey hanson 994 

§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. 

214—Liability insurer’s possession of policy, and failure to refuse transfer to new owner of 
premises, held to estop net to claim forfeiture. Truglio v. General Accident & Liabil- 
cee SOR Ta SO, ~ ER RED beds winner et crebe bE ps cate Kane 5 aimee ie a6 © & aos ato 932 

§ 215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 

215—Policy does not_pass to purchaser by sale of insured property. Neiman v. Hawkeye 

ecurities Fire Ins. Co. SOE PS PTE AE OSE ORE RE CLAN RIE ee NET 1035 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 

§ 222. TRANSFER AS COLLATERAL SECURITY. 

222— —Acceptance of assignment of life insurance policy to secure expected seis held to leave 
beneficiary’s ownership unimpaired except as to lien for advances. Pledges of life insur- 
ance policy to secure expected loans could not YF acceptance get more than lien for 
possible advances. Jackson v. Tallmadge et al. (N.-Y¥.) . 2.2.6... ee eee pce eee eeees 994 

222—Pledge of life policy in Oklahoma by Oklahoma saaaeie constituted Oklahoma contract. 
Pledge of life policy, under Oklahoma contract had no right to surender policy without 
complying with Oklahoma laws. — pel of one making assignment of life policy to 
another surrendering it to insurer, to claim it was pledge, constitutes affirmative defense. 
Beneficiary is estopped from recovering on policy, if insurer had no knowledge that assign- 
ment was pledge until paying surrender value to assignee. New York Life Ins. Co. v. 
ee | ee rertee er ene eee eee s te et ee ree ey Pete oT 557 

§ 223. PRIORITIES. 

223—Right of agent taking note for premiums to proceeds of insurance recovered by insured 
held superior to that of assignee of policy. Agent advancing premiums under con- 
tract for repayment is entitled to be paid out of fund recovered before anctgnaee under 
loss payable clause. Fulmer v. East Arkansas Abstract & Loan Co. cee 484 

VIII. Cancellation. Surrender, Abandonment, or Rescission of Policy. 

§ 228. RIGHT OF INSURER TO CANCEL, 

228—Equity has jurisdiction to cancel life policy for fraud, where beneficary fails to sue 
within contestable period, which is not defeated by beneficiary’s subsequent suit at law. 
Action on policy after expiration of contestable period held properly stayed pending 
equity suit to cancel policy. Keystone Dairy Co. v. New York Life Ins. Co. (U. S.).. 230 

§ 229. NOTICE TO CANCEL. 

(1). Necessity of notice. . 

2 New policy held not invalid because of agent’s failure to notify insured of cancellation 
of old policies before fire. Girard Fire & Marine Ins. Co. of Philadelphia v. Anglo-Amer- 
ican Mill Co. TUM. 3a Gate OT. OA ie Bes 9 6k ee nen EC actee Medmaed eakereieen as 653 

(2). Sufficiency of notice in general. 
229(2)—Mailiag notice of cancellation of policy by registered mail requiring addresse’s 
pean receipt, not received by insured held ineffective. Kamille v. Home Fire & Marine 
kn SME RMS | Be eae ie ee he es ae tea aes CE a Cah ee aes 119 
229(2)—Insurer’s letter to insured stating burglary policy is hereby. cancelled, demanding 
corned en held to cancel policy. Mord v. Hartford Accident & Indemnity Co. ss2 
(3). Notice to agent or broker. 

229(3)—Notice to broker employed to procure policies is not notice to insured of insurer’s 
intention to cancel. Mortgagee requiring insurance on property with delivery of policy 
held not such agent as could accept notice of cancellation for and on behalf of insured. 
Gausenent Bos. (CoV. 2. i. Sn ONS. LI) oo eed eng sche st aes apess 97 

(4). Authority of agent to waive aoe 

229(4)—Where agent was instructed to keep sory insured without designation of company, 
policy issued and delivered to insured’s clerk was binding, though former policy was can- 
celled without notice. General instructions to agent to keep property insured gave author- 
ity to accept substituted policy when written and to waive An eae lation notice clause of old 

policy. Insurance Underwriters Agency v. Pride. (Ark.) ....... 0)... 0... .ceee. 627 


229(4)-— Broker or agent employed to keep property insured and empowered to select insurer 
=” ~— policies without notice. Connecticut Ins. Co. v. T. C. Caummisar & Sons. 
‘ y. 
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$ 235. EVIDENCE OF CANCELLATION. 

235—Unimpeached testimony of insured that she did not receive cancelling. policy, mailed 
by insurer conclusively established lack of notice of cancellation.. Hodges v. Planters & 
Peoples Mut. Fire Ass’n of Conga ot ; 

$ 236. OPERATION AND EFFECT OF CANCELLATION. 

236—Health policy indemnifying against disability from sickness contracted during policy 
term did not cover disability arising after cancellation; though sickness arose before. Da- 

; vern v. Travelers Equitable Ins. Co. Lie.) as 

236——-Where agent of insurance company and insured in good faith cancelled fire pert before 
loss both held estopped to deny completed transaction. Halls v. Rhode Island Ins. Co. 


237—“‘Mutual Relief Association” held ‘de facto corporation” doing life insurance business 
on mutual assessment plan, liable in damages for violation of contract. Assessment Benefit 
Association repudiation of liability on policy ye cause of action to member, but not to 
beneficiary whose interest was not vested. ule that party, by preventing performance 
of executory contract gives other party a cause of action, applies to insurance contracts. 
Assessment Benefit Association’s repudiation of liability on policy gave cause of action 
to member, but not to beneficiary whose interest was vested. ule that party, by prevent- 
ing performance of executory contract gives other party a cause of action applies to 
insurance contracts. Mutual Relief Ass’n et al. v. Ray et al. (Ark.) 

$ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 

Gj.) . is oer. 

238(1)—Insured could cancel policy without payment of excess short rate premiums, where 
insurer wrongfully held out policy as lapsed. Home Ins. Co. v. Head. 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 


240—Contract of surrender of life policy, closed in Oklahoma, was in Oklahoma contract. New 
York Life Ins. Co. v. Rees. Ss 


(U.S. 
§ 242. EVIDENCE OF SURRENDER. E 
242—Payments of premiums in advance of cancellation held presumed to cover short term 
rates due insurer on cancellation, in absence of proof of such rates. Home Ins. Co. v. 


Head. (Ga.) ae : ‘ ; 
$ 243. OPERATION AND EFFECT OF SURRENDER. 3 
243—Insurer, accepting payment of premium installments in advance of cancellations could 
pet ‘ee installments or premium notes maturing after cancellations. Home Ins. Co. v. 
ead. (Ga 


d ‘ : ; 

$ 247. RESCISSION BY INSURER. g 

247—Insurer’s declaration that policy was suspended during non-payment of premium as pro- 
vided in policy held not declaration of intention to rescind; insurer’s letter declaring 
policy suspended during non-payment of premium as provided by policy held not tender 
of breach of contract; insurer held entitled to directed verdict, in suit for premiums 
maturing on default in payment of premium, as against defense of failure of considera- 
tion. Wells et ux. v. Hartford Fire Ins. Co. ‘ (Ga.) .. 

247—Insurance patieg is subject to equitable rescission and cancellation for fraud. 
York Life Ins. Co. v. Sisson. wep 

§ 248. RESCISSION BY INSURED OR BENEFICIARY. 

248—LInsurance policy is subject to 
York Life Ins. Co. v. Sisson. b) 

§ 249. ACTIONS FOR RESCISSION. 

249—Refusal to make pertinent findings. proved by uncontradicted evidence, and not con- 
flicting with other findings, held error. Where insurer proved insured received medical 
attention contrary to statement in application, and insured made no explanation or 
excuses, prima facie case of material misrepresentation was made. ‘Travelers Ins. C 
v. Pomerantz et al. (N. Y.) 

249-—-Return of premiums received is not condition precedent to suit in e 
insurance contract for fraud. New York Life Ins. Co. v. Sisson. (U. S$ 


IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 
(A) GROUNDS IN GENERAL. 
§ 250. STATUTORY PROVISIONS. 
(1). In general. fe 
250(1)—Statute relating to misrepresentations in obtaining life insurance policies held not to 
apply to health provisions of health and accident policy. Russell v. United Casualty Co. 
(Kan.) : 
252. REPRESENTATIONS. 
253. IN GENERAL. 


company is required to exercise toward him. Mutual Life Ins. Co. v. Denton. (Florida) 
2 FALSITY. 


54—Insurer’s defense of misrepresentation is based on false answers of assured or bene- 
ficiary. Southern Ins. Co. v. Nicholson. (Tex. 


) 
256. ——- EFFECT OF MISREPRESENTATION. 
(1). If general. : 7 : 
256 (1)-—Policy is not avoided ws misrepresentation unless made with actual intent to deceive 
or increasing risk of loss. etropolitan Life Ins. Co. v. Shaw. (Ala ; 
256(1)—Material false statement in application for accident folicy wi y licy 
notwithstanding offer to surrender pest of claim directly ‘affected. Wicklow v. Unifed 
States sey & aerenes ne ame, Mais ots : 
(2). nowledge and intent of applicant. beet ee E 
256(2)—Policy holder could not avoid responsibility for representations in signed application 
for fire insurance in absence of fraud or mistake. Continental Ins. Co. v. Farlass. 


§ 

§ 

253—Applicant for life insurance should exercise toward ‘conipany same — of good faith 
§ 

2 
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256(2)—False and fraudulent representation in life imsurance a 
though innocently ‘made. Penick v.. Metropolitan Life Ins. Co. 
§ 263. WARRANTIES. 
§. 265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
265—Insured’s statements as to consultations with physicians held representations, and not 
warranties and materiality must be proved. Krauza et ux v. Golden Seal Assur. Soc. 
§ 267. FULFILLMENT OR BREACH. 2 ; : 
267—Common-law rule that warranty in insurance policy must be exactly fulfilled, irrespective 
of materiality, has not been changed by statute. Klein v. United States Casualty Co. 


(Mo.) 

268. EFFECT OF BREACH. : , : 3 
268—False waranty as to building avoids whole policy also covering personality therein. 

Superior Fire Ins. Co. v. Whelchel. (Ala.) 


268—Affirmative warranty is condition precedent, breach of which avoids policy. Bennett v. 
Northwestern. Nat. Ins. Co. (Cal.) 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 272. SUBJECTS OF MARINE INSURANCE. IN GENERAL. 

272—Assured, warranting ship from arrest by civil authority, = re "ae damages 


due to delay because of such arrest. Amoroso vy. Sea Ins. Co. Lt 

§ 273. SEAWORTHINESS OF VESSEL. 

273—Owner impliedly warrants vessel’s seaworthiness. Firemans. Fund Ins. Co. 
pania De Navegacion. (U. S.) ” 

273—Unseaworthiness of lighter with privity and knowledge of: owner, did not avoid .policy 
ave, et in absence of fraud or wilful exposure. Sorenson et al. v. Boston Ins. 

‘0. pl he 5 Reta ch ce “Fey 

§ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—Representation insured was 1921 model constituted misrepresentation material fact 
avoiding policy if model was in fact of year 1920 where higher premium rate was charged 
for older car. Bennett v. Northwestern Nat. Ins. Co. (Cal.) 

280—Misstatement in_warranty as to when insured automobile was purchased held to avoid 


olicy. Atlente umpegns Vs INGWMNE WING EE NOs CUBMNB 665 2.53.5 8 SSK care ochae’ 1 


P 
§ 281. AMOUNT OR VALUE. : 
281—Misstatement in warranty as to actual cost of automobile held to avoid policy. Atlante 
Campagna v. Newark Fire Ins. Co. (Mass.) 
§ 282. TITLE OR INTEREST OF INSURED. : 
(1). Construction and effect of provisions of policy. 
282(1)—Terms in fire insurance policy and rider respecting ownership refer to date on policy. 
“Sole ownership” of insured within fire insurance policy exists when no other person has 
interest as owner; ‘Unconditional ownership’ of insured within fire insurance policy 
exists when estate is not limited by condition. Libby Lumber Co. v. Pacific States Fire 
Ins. Co. (Mont,) ... 
282(1)—Statute providing that misrepresentations in insurance contracts will not be defense, 
unless material, held inapplicable to ownership Po in fire policy. Noncompliance 
with ownership requirements of fire policy held to preclude recovery. United States 
Fire Ins..Co. of New York v. Farris (Tex.) 
. Character of title or interest in general : 
282(2)—Fire policy soueing sole and unconditional ownership of building and fee-simple 
ownership of ground held complied with though building encroached on street. Home 
Ins. Co. v. McCoy. (Ky.) 
282(2)—Judgment debtor held n f : licy 
after execution sale and during redemption period. Libby Lumber Co. v. Pacific States 
Fire Ins. Co. (Mont.).. 
(3). Property held in trust. 
282(3)—Person holding property in trust for herself and sister, without power of sale held 
neither “sole nor unconditional owner” within fire policy. United States Fire Ins. Co. 
of New York v. Farris (Tex.) 
(4.) Particular estates or interest. . 
282(4)—Mortgagor, who insured building and household goods during period of redemption 
could recover insurance on household goods, which he owned, on their total destruction 
by fire. Home Ins. Co. v. Cooter et al. (Ind.) 
(5). Title in husband or wife. 
282(5)—Husband occupying property as homestead in which wife had life interest held not 
“sole and unconditional owner,” within fire policy. Husband occupying property as 
homestead in which wife had life interest, held not invested with ‘“‘fee-simple title’ 


8s 


112 


within fire policy. United States Fire Ins. Co. of New York v. Farris (Tex.)....1067 


(8). endor,and purchaser of real estate. 

282(8)—Informing insurer's agent that insured held property under lease sale contract would 
show ownership supporting issuance of fire policy without waiving anything. Superior 
Fire Ins, Co. v. helchel. (Ala.) 

282(8)—Insured’s representation that it was owner of property sold under, enforceable contract 
to vendee in possession avoided fire policy. Executory contract for sale to avoid insurance 
policy on ground that insured is not owner must convey legal or equitable title and right 
of possession. Vendee in possession under executory contract of purchase is “absolute 
owner” within insurance policy. Libby Lumber Co. v. Pacific States Fire Ins. Co. 


was “‘owner”’ thereof, Insured’s interest as assignee of contract to purchase property held 
not that of ‘‘unconditional and sole ownership” stipulated by fire policy, Insured’s interest 
as assignee of contract to purchase property held not that of “unconditional and sole 


69 


ne stipulated by fire policy. Avery v. Mechanics Ins. Co. of Philadelphia. eae 
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(13.) Vendor and purchaser of personal property. ° 
282(13)—Insured’s failure to comply with law requiring written memorandum on sale of 
automobile held not to defeat recovery under policy requiring unconditional ownership. 
Hartford Fire Ins. Co. v. Knight. Miss.) 
& 283. INCUMBRANCES. 
(1). In general. 
283(1)—Provisions avoiding Rey i if mes property be or become incumbered are reason- 
able. Union Assurance of London v. Reneer, 
3). Existence and 2 ioe of incumbrances. 
283(3)—False representation that aan wee unincumbered avoided fire insurance policy 
under express provision. Continental Ins. Co. v. Farlass. (Ky.) 
. Entire or severable contracts. 
283(5)—Fire policy on farm buildings and contents could not be separated, but was avoided 
wets by false representation as to incumbrances on land. Continental Ins. Co. v. 
arlass 
283(5)—Fire palielas held void in toto for breach of condition against mortgage as to part 


of personality; directing verdict for defendants on fire insurance policies, because of 
chattel — 


Ins. Co. of al. (N. 

$ 286. SPECIAL “CIRCUMSTANCES “EFFECTING RISK. 

286—Insured, not questioned by insurer’s agent, need not tell him of prior insurer’s refusal 
to renew .policy. Central States Fire Ins. Co. of Wichita, Kan. v. Holland et al. 


(Ky.) 
286—Faisity of insured’s statements in policy respecting other losses and cancellations of other 
pencese held to void policy for breach of warranty. Klein v. United States Casualty Co. 


(Wash.) 
$ 288. ‘OTHER INSURANCE. 


(1). In general. 
288(1)—That property was already insured on issuance of policy complete defense under pro- 


vision that insurer should not be —r ~~ loss occurring while insured had other insur- 
ance. Ajtna Ins.. Co. v, Hensley. 


(2). Concurent insurance, 
288(2)—-Maximum concurrent insurance stipulation in rider held not condition precedent to 
Caity of fire policy. Occidental Fire Ins. Co. v. Fort Worth Grain & Elevator Co. 
Tex 
(C) MATTERS RELATING TO PERSON INSURED. 
$ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—Failure to state that insured had been informed by consulted physician that she had, 
eran goiter held ‘‘material misrepresentation”. Emery v. New York Life Ins. 
0. 
291(1)—Applicant’s failure to disclose previous illness. or injuries will not be deemed ma- 


terial, unless affecting general health or lesseriing life expectancy. Southland —. 
Ins. Co, v. Norton (Tex.) 


Injury or bodily infirmity. 
291(7)—“* Detormite” or “infirmity” as used in application for insurance mean deformities 


or infirmities such as, if Reem, might deter insurer from issuing policy. Travelers Ins. 
Co. v. Pomerantz et al. 5 


( 
§ 292. MEDICAL ATTENDANCE. 
292—Statement in life policy application that oP. licant had not received “medical or surgical 


attention” held to have literal and not qualified meaning. ‘Medical or surgical attention”’ 


as used in application for insurance means such medical or surgical attention as might 
deter insurer from issuing policy. False statement in application, that insured had not 
received medical attention oe ont five years held material misrepresentation. — Travel- 
ers Ins. Co. v. Pomerantz 

$# 300. PREVIOUS APPLICATION OR I SURANCE. 

300—Applicant’s representation that he made no prior a plication for insurance in any company 
is material, oun, if untrue, vitiates policy. Mutu: al Life Ins. Co. v. Denton. (Fia.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 304. CONTINUING OR PROMISSORY WARRANTIES. 

304—Reinstatement of lapsed policy under terms prescribed, revives original contract and 
dates back to default; on reinstatement of lapsed policy, no statement of intermediate 
changes in insurability need to be made unless required; that insured did not inform 
insurer of changes in health during period between lapse and reinstatement does not 
vitiate reinstatement where parties intended contract to relate back to date of application; 
change in insurrable status after application for insurance or reinstatement cannot vitiate 
contract actually gn insurability of applicant for reinstatement being satis- 
factory acce ~ of a cation, and arrears of premiums, reinstated original contract 
from date of default. inder Nat. Bank v. Aetna Life Ins. Co. (Ga.) 

$ 306. CONDITIONS SUBS ercn 
309. ——— EFFECT OF BREACH 

309—Insured’s failure to comply with terms of policy in substantial respect relieves insurer 
from payment of loss, unless waived. Statute provision that only material or fraudulent 
misrepresentation shall preclude recovery has. no a Patication f to puonens breach of pro- 
missory warranties. Niagara Fire’ Ins. Co. v lins. 

a gay of assured with terms of contyaae: is caatallie Stillen pet to right 
of seoureny. General Ane Five & Life Assur. Corporation, Limited v. tler’s Ice Cream 

ne. 


Factory, et al. 
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$ 3:0. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 


In_ general. 
310( 1)—Insurer’s éeiaration that policy was suspended during non- payment of premium as 
provided in policy held not declaration of intention to rescind; insurer’s letter declari 
patice suspended during non-payment of premium as provided by policy held not tender o 
reach of contract; insurer held entitled to directed verdict, in suit for premiums maturing 
on default in payment of premium, as against defense of "failure of consideration. Wells 
OE eR, -C. SRa CMe Or LM Ce lee Oe Hines bas dss math veemscrvepaate a 328 
310(1)—Transfer of insured property to secure debt could not void policy until insurer 
elected to cancel under policy providing for cancellation by transfer of title or unless 
approved. Hodges v. Planters & Peoples Mut. Fire Ass'n of Georgia (Ga.) ...... 1033 
310(1)—Insurer learning after loss of breach, need not act affirmatively or repay premium 
before suit, when it may plead breach and tender premium back. Insurer, not havin 
discovered breach of condition until after joss, was not required to notify insured o 


intention to avoid policy. Union Assurance Soc., Ltd., of London v. Reneer. (Ind.).... 411 
310(1)—Misrepresentations material to risk render life policy voidable only at election of 
insurance company. Rose et ux. v. Mutual Life Ins. Co. of New York. (U.S.) ...... 429 


(2). onpayment of premiums or assessments. 
310(2)—Declaration ‘and notice of forfeiture held not required under life insurance policy 


expressly providing for conversion to paid-up insurance on default. Rogers v. Columbian 
Nat. Life Ins, Co, (Ia.) 


Arter, cs see tema miate alicia ce tae ly ke aes De Mc pe adele Afcen'y hare 258 
310(2)—-Insurer accepting premium notes bearing 5 per cent interest offerin, extension 
August 24 on payment of 6 per cent. and requiring reply by August 28, did not give 
cepeeine time justifying forfeiture. Security Life Ins. Co. of ‘America: v. Gottman. j 
CRUD recat y cpapis ats Rate Gels <a + aMee + «adnate Tat tech clei Rae ss = Altea aicis Wane Sai etienns 6 
$ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
1 In general. 


311(1)—Clause in statute that third person may bring action against indemnitor “subject 
. limitations” of policy does not bind person to waiver of statutory benefits. Malmgren 
al. vy. Southwestern: Automobile Ins; Co: (Cals) ii: oo oc. ih is eal ls ees Sage 169 
311(1) Liability insurer may assert any defense against injured person which it might have 
asserted against insured. Hermance vy. Globe Indemnity Co. WEA teats te 746 
(3). Mortgages and their assignees. 
311(3)—Insurance company held liable to mortgagee under clause providing that mortanger’s 
violation of policy would not defeat mortgagee’s interest. Niagara Fire Ins. Co, 
Yost v. Hankins c6 Gh. C09 e) si 6cs.os.6 0s 660055 Ss cee re 880s SBOE OE TED EE Ke 664 
311(3)—Owner’s sale of property without consent of township mutual fire insurance held 
to prevent mortgagee fr rom collecting insurance, regardless of statute. State Sav. Bank 
Wi a PMS WI Tree Ee a hah hala no Ain Sie ey ecm eta Sekt oes tena aie aekel® 840 
311(3)—Under policy with loss payable clause, requiring notice of change of ownership, 
mortgagee may recover for loss within reasonable time for notice, but not after expira- 
tion thereof. Svea Fire & Life Ins. Co. v. State Savings & Loan Ass’n. -(U. S.)...... 320 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 317. ERECTION OR OCCUPATION -OF NEIGHBORING BUILDINGS. 
(2). Clear space clause. 
317(2)—Provision that insurer would not be liable for loss of lumber by fire, if there was not 
clear space of 100 feet between it and mill, held not against public policy, where insured 
obtained reduction of premium. Violation of provision that there should be clear space 
of 100 feet between insured lumber and mill suspends policy till cighét’ condition is 
restored, Ky. St. § 639, being inapplicable. Clause in fire policy requiring clear space of 
100 feet between insured lumber and mill held violated as a matter of law at time of 
fire, where green lumber was poe in restricted area, it being immaterial that such lumber 
was only scorched. pene’ Falls ne, ‘Cp “vy. “Bilsett' et «al. CRG)... oe eo ee. 87 
). What constitutes vacancy or non occupancy. 
323(3)—Insurance company consenting to renting property held liable for loss 4 days after 
tenant vacated regardless of forfeiture clause and refusal of vacancy permit. Where 
insurance policy describes premises as occupied by tenant, temporary vacancy incident 


to changing tenancy is not within clause forfeiting for vacancy. American Ins. Co. of 


UCN A Ce ed ae ok ee ote oa 45 ore aie o's 1028. 
§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 


(3). Gasoline. 
326(3)—Keeping of gasoline on premises contrary to provienen, 3 of fire policy will make such 


policy void. National Union Fire Ins. Co, v. See > 3 Regt eaten ra 340 
§ 328. CHANGE OF TITLE OR INTEREST 
(1). Nature and effect of condition. 
328(1)—Provision making fire policy void for change in interest is valid. North River Ins. 
WWE: PRI Soe ce a ee eee re nn ed coke ke root et ras 77 
See at of interest” to avoid fire policy is one which would cause loss to fall on 
a, eee Co. v. Pacific States Fire. Ins: Co. | (Mfout.). 2.5). 112 


at constitutes change of title or interest in general. 
$28(2)—Pabiy made void by change in interest is not reinstated by insured’s reacquisition of 

perty prior to loss. North River Ins. Co. v. Waddell. (Ala.).......... 77 
328(00)— -Transfer of warehouse: receipt as collateral held not to defeat insurance under policy 
authorizing termination, if insured’s interest passed. Globe & Rutgers Fire Ins. Co. 

V. mike Win Te PONS. UD ne oc cn nc ee ese cee US Gentine bdsee tie 64 

Contract for sale. 

328(5)—Vendor, after completely surrendering possession to purchaser, could not recover on 


oe olicy made void for change in possession, though sale may have been conditional. 
cal River ies. “Co... Wareen Cilla. AN SS 77 


(8). Invalid or inoperative conveyance. ~ 
328(8)—Preparing and signing deed property according to verbal agrement, which was not 


28 
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executed, held not to change title, preventing recovery under fire policy, Twin City Fire 
Ins. Co. v. Wilson. (Ky.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 330. INCUMBRANCES. 
(1). In general. 

330(1)—-Provisions avoiding policy, if insured property be or become incumbered are reason- 
able. Union Assurance Soc., Ltd. of Iondon v. Reneer. (Ind.) 

330(1)—Provision for forfeiture in case insured property is mortgaged held not against public 
policy or illegal. Where insured contracts not to mortgage property, he cannot do so with- 
out consent of insurer without forfeiting policy. Provision rendering policy void if insured 
mortgaged property could not be construed as meaning that policy should be voidable 
forfeiture by statute that only material or fraudulent misrepresentations shall preclude 
only. Insured breaching condition by mortgaging insured property, is not relieved from 
recovery. Niagara Fire Ins. Co. v. Mullins. (Ky.) 

330(1)—Insured, breaching policy by mortgaging property, held not relieved from forfeiture 
by statute that only material or fraudulent misrepresentation should preclude recovery. 
Niagara Fire Ins. Co. of New York v. Hankins et al. (Ky.) 

330(1)—Provision voiding fire insurance policy in event of placing incumbrance on _pro- 
perty, held valid. Placing of incumbrance on eeseerw in violation ef provision of fire 


insurance policy, is material to risk. Couch v. Fidelit Phenix Fire Ins. Co. (K 
330(1)—Placing chattel mortgage on insured 


ventasch vy. Superior Fire Ins. Co. (R 

330(1)—Statute prohibiting defense to action on fire policy on ground of incumbrances held 
inapplicable to theft policy. Conditions forbidding incumbrances and declaring policy 
void in case of breach are valid, in absence of contrary statutory provisions. Automobile 
theft held invalidated by insured’s breech of clear provision against additional incum- 


brances by giving additional mortgage. Interstate Fire Ins. Co. v. Sorrels. (Tex.).... 749 


332%. 
3321%4—Prohibited ownership, occupancy, or changed circumstances avoids burglary policy. 
National Surety Co. of New York v. Fox (Ark) 
§ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. 
334(1)—Automobile theft policy, requiring equipment with certain transmission lock and 
locking of car when unattended, constituted waranty to use such lock. Pisciotte v. 
Indemnity Co. of America (La.) f : 
334(1)—In automobile theft policy, warranty of locking automobile is not merely promissory. 
Schwartz v. H. H. Mondon Inc. et al. (N. J. 
§ 335. KEEPING BOOKS, PAPERS AND SAFE. 
(2). Taking inventory, i 
335(2)—Failure to take inventory under record warranty clause within 30 days held sufficient 
to forfeit policy if record of sales was insufficient. Compliance with requirement of 
itemized inventory of stock is usually sufficient if purchases and sales are preserved as 
history of material business transactions. Northwestern Fire & Marine Ins. 
Dorough. (Tex.) Betas : : 
335(2)—Non compliance with requirements that insured make inventories and keep them in 
fireproof safe would defeat recovery on policy, unless waived. Occidental Fire Ins. 
Co. v. Fort Worth Grain & Elevator Co. (Tex.)... , 
335(2)—Requirement of fire policy for inventory held not to require specifying grades of 
lumber, in view of average grades. Commercial Union Fire Ins. Co. v. Marshall et al. 


13h: ; Keeping books of account. 
d of 


335(3)—Daily recor rice only stored in insured’s granary held sufficient compliance with 
fire policy, requiring record of grades and transactions. Person, not buying or selling 
rice daily, held not subject to provisions of fire ey reqaizigg record of grades of rice 
and transactions. Camden Fire Ins. Ass’n. of mden, N. J. v. Meloy. (Ark.)...... 

335(3)—Requirement that insured’s books show all wroperty taken from stock held sufficiently 
comstiae with by entries of amounts of daily sales. Fidelity Union Fire Ins. Co. 
Barnes et al. (Tex.) ‘ 

(4). Keeping books and papers in safe. 
335(4)—Insured cannot escape iron safe warranties except by waiver or_estoppel of insurer 
or its authorized agent. Yorkshire Ins. Co. Limited of mdon y. Gazis, (Ala.) 
335(4)—Insured, only storing own rice in own granary, held not required to comply with fire 

policy providing that record of grades and transactions be kept in safe. Camden Fire Ins. 
Ass’n of Camden, N. J. v. Meloy. (Ark.)........... uh a nie Ave aneanas tee ae fae e tials 
335(4)—Noncompliance with requirements that insured make inventories and bore, them in fire- 
proof safe would defeat recovery on policy, unless waived. Occidental Fire Ins. Coa, 
v. Fort Worth Grain & Elevator Co. (Tex.) 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. \ ia . 5 
336(1)—Additional fire and theft insurance on automobile in violation of terms of first 


1124 


1109 


contract will avoid policy. Clower v. Fidelity Phenix Fire Ins. Co. of New York (Mo.)..1101 


imit recovery in case of specific insurance to carrier’s legal liab 
Boston Ins. Co. of Boston, Mass. (U 

2). Knowledge and consent t : 

336(2)—Insurer’s liability to school district trustees held not affected by county board’s 

procurement of other insurance without trustees’ knowledge. Knowledge of county board 

of Education and county superintendent that other insurance was taken out not im utable 

to school district trustees who had policy. American Ins. Co. v. Newberry et al. (Ala.).. 
(3). Identity of property or interest. y 

336(3)—Separate policies of fire and theft insurance on automobile held by mortgagor and 


29 


336(1)—Policy insuring carrier and excluding merchandise, specifically Senared held ou. ta 
ili .v 
8 


y. Sorenson et 
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mortgagee do not constitute prohibited ‘“‘additional insurance.” Provision in. chattel 
mortgage covering automobile, reauiting insurance by mortgagor, held not to authorize 
mortgagee to secure insurance till mortgagor defaulted. Mortgagee or automobile ob- 
taining insurance without notice to mortgagor held not mortgagor’’s agent, and insurance 
did .not violate provision. in mortgagor’s policy against additional insurance. Mortgagor’s 
ratification, after loss, of insurance procured by mortgagee of automobile held not to 
render such insurance violation of mortgagor’’s policy prohibiting additional insurance. 
Clower v. Fidelity Phenix Fire Ins. Co. of New York. (Mo.) 
(7).. Entire ‘or’ severable contracts. 

336(7)—Contract insuring stock of merchandise and fixtures and furniture held not in- 
divisible, hence insured could recover insurance on merchandise, notwithstanding viola- 
tion of provisions affecting additional insurance on fixtures. Contract insuring different 
items separately valued or insured is divisible, notwithstandng premium be entire. 
Trakas v. Globe & Rutgers Fire Ins. Co. of New York (S. C.) 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(3). Nonpayment of note given for premium. , : 

349(3)—-Insurer may fix rate of interest on premium note and declare forfeiture for failure 
to pay premium or note. Security Life Ins. Co. of America v. Gottman. (Ind.) 

349(3)—Plaintiff basing claim for recovery on life insurance policy upon insurer’s acceptance 
of note for premium was bound by terms of note. Diehl v. American Life Ins. Co. (Ia.) 

349(3)—Insurer, accepting note of insured and wife for first year’s premium, held not re- 
lieved of liability in insured’s death before paying note. onservative Life Ins. Co. v. 
Condos. (Ohio.) .. 

§ 356. EXTENTION O 

§ 357. —— IN GENER 

357—Where insurer took note for life insurance premium, insured was not entitled to 31 days’ 

; grace from maturity of note. i American Life Ins. Co. 

§ 


iehl v. (Ia.) 
359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 


360. —— IN GENERAL. 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Insurance company having sufficient funds due insured to pay assessment or 
premium should apply them thereto and prevent forfeiture. Permanent insanity held 
to mature permanent disability clause without notice prior to expiration of period of 
agreed extension causing extension of insurance through applcation of serenany due in- 
sured until death. Pfeiffer et al v. Missouri State Life Ins. Co. (Ark.) 
§ 362. EXCUSES FOR NONPAYMENT. 
362—-Sickness or insanity will not avoid forfeiture of insuranc 
Premiums. Pfeiffer et al. v. Missouri State Life Ins. Co. ( 
362—Tender of further. performance by insured is excused by forfeiture of policy. Security 
Tne, Se, Too Ok Pee ©. CU, EE isos Sine ve Oks ieee Codeine sc beacel ett enae 
362—Insured need not pay. or tender, assessments after insurer wrongfully attempts to for- 
feit contract. Spencer v. Security Ben. Asss’n (Mo. 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
§ 365. ——. REINSTATEMENT. 
(1), In general, . 
365(1)—Reinstatement of lapsed policy under terms prescribed, revives original contract 
, and dates back to default; on reinstatement of lapsed policy, no statement of intermediate 
changes in insurability need be made unless required; that insured did not inform insurer 
of changes in health during period. between lapse and reinstatement does not vitiate re- 
instatement where parties intended contract to relate back to date of application; change 
in insurable status after application for insurance or reinstatement cannot vitiate contract 
actually consummated; insurability of applicant for reinstatement being satisfactory accep- 
tance of application and arrears of premiums, reinstated original contract from date of de- 
fault. Winder Nat. Bank v. Aetna Life. Ins. Co. 
365(1)—Insured tendering by mail premium 
v. Columbian Nat. Life Ins.. Co. (la 
365(1)—Where answers in application 
was never reinstated. Umans v. New York Life Ins. Co. (Mass.) oe 
365(1)—Insurance brokers, not authorized to issue policies or accept risks, held not author- 
ized to nullify cancellation of policy. After cancellation of policy, payment of premium 
to brokers not authorized to accept risks held not to nullify notice of cancellation and 
restore policy. Mord v. Hartford Accident & Indemnity Co. Ser 
(2). Condition of reinstatement. 
365(2)—Reinstatement of lapsed policy under terms prescribed, revives original contract and 
dates back to default; on reinstatement of lapsed policy, no statement of intermediate 
chenpes in insurability need be made unless required; that insured did not inform insurer 
of changes in health during period between lapse and reinstatement does not vitiate re- 
instatement where parties intended contract to relate back to date of application; change 
in insurable status after,.application for insurance or reinstatement cannot vitiate con- 
tract actually consummated; insurability of applicant for reinstatement being satisfactory 
acceptance of application and arrears of premiums, reinstated original contract from date 
of default. Vested conditional right of insured to reinstate policy cannot be impaired or 
limited by subsequent conditions in application for reinstatement. Winder Nat. Bank v. 
Aetna Life Ins. Co. (Ga,) 
365(2)—Overdue premiums, paid agent forbidden to receive them, will not revive lapsed 
policy requiring in. addition evidence of-.sound health for revivor.. National Life & 
Accident Ins, ,Co. v, Ra i 
§ 366. ELECTION B 
366—In absence of demand, company held not bound to apply cash value to premium on 
lapsed policy. Rogers v. Columbian Nat. Life Ins. Co. (ia.) 
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§ 368. —— PAID-UP POLICY OR VALUE. 
1). In general. 

368(1)—Insurer’s liability on lapsed life insurance policy was, by express provisions, limited 
to paid up insurance. Rogers v. Columbian Nat. Life Ins. Co. (Ta.)................ 2>° 
369. SURRENDER VALUE. 

369—Unpaid premium was not “indebtedness” of insured, within provision of lapsed life insur- 
ance policy. Insured’s check tendered, but_not accepted, for premium was not “ind - 
ness” within lapsed life insurance policy. Rogers v. Columbian Nat. Life Ins. Co. (Ia.) 258 


XI. Boteppel Waiver or Agreements Affecting Right to Avoid or Forfeit 
Policy. ; 
§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Provision making policy void is subject only to waiver by insurer. North River Ins. 
Co. v. Waddell. fala.) 
371—Insurer is estopped from we 2 forfeiture of policy where insured conforms to 
agreement of insurer, induced by ief that forfeiture will not be incurred. Missouri 
State Life Ins, Co, vw. Bromlim,  CMGU) ..0'. oe cissesdides suaehn conch eth sue se chipae 
371—Statute prohibiting insurance contracts plainly expressed in policy does not prevent re- 
formation for mutual mistake, or holding that_insurer waboall or estopped itself to rely 
on certain provisions. Westchester Fire Ins. Co. of New York v. Wilson. (Ky.) 
371—That by-laws of fire insurance association are a part of contract does not alter insured’s 
right to claim waiver of condition of which he was ignorant. State ex rel Williams et 
al. v. Daues et al. (Mo.) 
371—Agent’s written notice that fire insurance would expire after 5 days did not waive pro- 
vision that insurance ceased on collapse of building. Wagner v. Great American toe. 
Co. of New York, et al. (N. Y.) 
371—Consideration is not necessary to show insurer’s waiver of insured breach of warranty. 
Court will give effect to any circumstances reasonable evidencing insurer’s intention not 
to insist on forfeiture. Fidelity Lloyds of America v. Geddie (Tex.) 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 
372—Insurer cannot defeat recovery on burglary policy because of violation of provision 
waived by it. National Surety Co. of New York v. Fox (Ark.) 
372—Insurer may consent to carry risk notwithstanding change of ownership, or by its 
conduct be estopped or may waive right to assert forfeiture of policy. Neiman v. Hawkeye 
Securities Fire Ins. Co. (Ia.) 
372—Whether concurrent insurance clause was included in fire policy by mutual mistake held 
immaterial, in view of insurer’s waiver of breach thereof. Occidental Fire Ins, Co. v. 
Fort Worth Grain & Elevator Co. (Tex.) ., : : 
372—Insurér, making examination and survey, waives implied warranty of vessel’s seaworthi- 
ness but may ~—— suit on policy on ground that loss was caused by unseaworthiness. 
Fireman’s Fund Ins. Co. v. Compania De Revegees. (U. S$.) 
§ 373. LIABILITY OF INSURER TO ESTOPPEL BY ACT 
MENTS OF OFFICERS OR AGENTS. 
(1). In general. : 
373(1)—Government held estopped to assert forfeiture of war risk insurance policy. Love- 
land et al. v. United States. (U. S.). 
(2). Certificate of medical examiner. 
373(2)—Statute estops insurer from claiming insured was not in proper health, both at time 
of issuance and delivery of policy. Insured’s illness at issuance or delivery of policy 
may be denied by legislature as defense, whether arising prior or subsequently to medical 
examination. Insurer may be prohibited from contracting contrary to statute. Insurer 
delivering policy when it could have ascertained insured’s death could not defend pol- 
icy for insured’s ill health when policy was delivered. Mickel v. Mutual Life Ins. Co. of 


New York.  (Ia.) 
. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(1). In general. 
375(1))—False statements in application are not waived by agent’s unauthorized statement at 
time of delivering potey that insured’s illness made no difference. Metropolitan Life 
ee ae, Oy Se eit eae RE ew «ft eo ates 267 
or regrets estoppel insurer acts through agent. Inventasch v. Superior Fire Ins. 
0. a 
(2). Nature of agency. : Ls i 
375(2)—Mere soliciting agent cannot waive or modify provisions of fire policy or set up 
estoppel against their assertion. Yorkshire Ins. Co. Limited of London v. Gazis. (Ala.).. 71 
se oliciting “agent” held not authorized to waive terms or conditions of fire policy. 
eiman v. Hawkeye Securities Fire Ins. Co. (Ia.) . A i 1035 
375(2)—Waiver of provision prohibiting keeping of gasoline on premises by insurer’s agent, 
authorized to issue policy, is waived by company. National Union Fire Ins. Co. v. 
Forkner. (Ky.) ; oe : . - 340 
375(2)—Incorporation of invalidating conditions in policy by agents authorized to collect pre- 
mium, accept application, approve risk, and issue policy is “insurer’s act.” Westchester 
Fire Ins. Co. of New York v. Wilson. (Ky. ! 661 
375(2)—Recovery can be had for loss of insur _—— after removal to other premises 
with consent of general agent. Schlee v. New Zealand Ins. Co. (Mich.)....... et eypa 105 
375(2)—Insured held not chargeable with knowledge of limitation on authority of insurer’s 
general agent relative to election not to insist on invalidity of policy due to broken con- 
dition. Law of agency relative to insurance contract should not be’ disregarded , because 
of common imprudent practices of relying on general agent’s authority. Insurer’s agent 
acts as agent of insured in attempting to get company to reconsider decision to declare 
licy void for breach of condition. Inventasch vy. Superior Fire Ins. Co, (R. I.)...... 690 
375(2)—tnsurance “adjuster”. may also be authorized to bind insurer by waiver of insured’s 
breach of warranty. Occidental Fire Ins. “. i Fort Worth Grain & Elevator Co. (Tex.) 697 
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375(2)—Insurer held estopped to defend action on policy for agent’s failure to attach vacancy 
permit as agreed where agent’s power to attach riders had been recognized. Klinger 

et al. v. Milwaukee-.Mechanics Ins, Co, 

§ 376. EFFECT OF PROVISIONS 
In general. 


(1). 
376(1)—Insurer’s agent, exercising functions generally without authority, cannot contrary to 
contract, waive conditions or forfeitures unless waiver was known to insurer. Royal Ins. 
Co. v. Poole et al. (Va.) ‘ 
(3). Knowledge or notice of limitatian. 
376(3)—Insured informed by policy indorsement that agent lacked authority to grant vacancy 
permit cannot recover for fire loss during subsequent vacancy without permit on ground 
of waiver by agent. Continental Ins. Co. of City of New York v, Simpson. (Ky.) 
376(3)—L imitations on face of fire policy held notice to insured that insurer’s general agent 
could not waive breach of conditions except in writing attached to policy. Inventasch v. 
Superior Fire Ins. Co. (R, L.) 3 
376(3)—Limitation of insurer’s agent having been_brought to actual knowledge of insured, 
insured is bound thereby. Royal Ins. Co. v. Poole et al. (Va.) 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. . 
377(1)—That mortgages existed on property and that insured had no knowledge of their 
existence until after loss, constituted unwaived breach of policy sufficient to avoid it. 
Union Assurance Soc., Ltd. of London v. Reneer. (Ind.)............. ; 
377(1)—Collecting premium on policy without knowing facts constituting forfeiture is not 
waiver of insurer’s rights. Johnston v. Farmers’ Alliance Ins. Co 
). What constitutes knowledge or notice in general. : 
377(2)—Registration of mortgage on automobile held not binding notice to theft insurer of 
giving thereof. Interstate Fire Ins. Co. v. Sorrels (T 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICE 
(1). In general. [ 
altro to agent is imputable to insurer. Continental Ins. Co. of City of New York 
v. Simpson. ‘ 
378(1)—Agent’s knowledge that burglar alarm was defective held waiver of condition that 
system would be connected at close of business day. Wilds v. Fidelity & Deposit Co. 


(Mich. ) 
(3). Nature of agency and authority of agent. — ‘ 
378(3)—-Soliciting agent’s knowledge of change of ownership of insured property held not 
imputable to insurer so as to make it liable for fire loss. Neiman v. Hawkeye Securities 
Fire Ins. Co. (Ia.) ‘ : E i 
378(3)—Agents authorized to solicit insurance and obtain necessary information from appli- 
cant, were insurer’s agents, whose knowledge of insured’s age was insurer’s knowledge. 
Kentucky Central Life & Accident Ins. Co. v. Ed 
§ 379. INSERTION OF FALSE ANSWERS IN 
UNDER HIS DIRECTION. 
(1). In general. . 
579(1)—Generally insurer cannot set up misstatements in application by its agent’s fraud, 
negligence, or mistake. State ex rel Bull Dog Auto Ins. Ass’n of Chicago v. Bland. 


Mo.) : : ‘ Rate aes 
379(1)—Applicant* for insurance, who truly answered questions and signed application with- 
out reading it held not bound by false statements written therin by agent. Rule that 
insured may show false statements in application were written by agent applies, though 
statements are specifically made warranties. That false statements written in application 
by agent were. made in applicant’s. presence does not avoid policy. For insured to avoid 
false statements written by agent in application, it was not necessary that application be 


(4). 
379(4)—Beneficiary giving insured’s true age, may recover on policy, stating wrong age. 
Kentucky Central Life & Accident Ins. Co. v. Edmonson. (Ky.) 
379(4)—Where insurer, without queStioning assured, placed age at 45, that assured was over 
age limit was not misrepresentation avoiding policy. Southern Ins. Co. v. Nicholson. 


(Tex.) 
(5). Good faith of insured. 

379(5)—Soliciting agent’s pacing age of insured lower than given held not done with fraud- 

ulent intent by applicant. ome Ben, Ass’n v. Salvato. (Tex.) 
(6). Effect of limitations on powers of agent. 

379(6)—Insured’s statement as to when he was last treated by doctor, made to insurer’s 
agent taking application, is knowledge of company, notwithstanding failure to record it 
in full. Southern Life Ins. Co. v. Floyd. (Ark) — 

379(6)—Insured held responsible for answers in application signed in blank, though agency 
filled in false answers to questions material to risk. When insured has notice of limita- 
tion of agent’s authority, knowledge of agent that material warranties are untrue cannot 
be imputed to imsurer. Royal Ins.. Co. v. Poole et al. (ve), 

§ 380. RAUDULENT OR COLLUSIVE ACTS OF AGENT. 

‘80—Insured may not profit by fraud of medical examiner or agent to which he is party. 
Commonwealth Life Ins. Co. v. Spears. (Ky.) 

380—Presumption against agent’s disclosure to principal arises where insurance agent and ap- 
plicant conspire to deceive insurer. er v. New York Life Ins. Co. 

§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 

§ 382. IN GENERAL. : 

382—Where insured within period.allowed applied to agent and was promised vacancy permit, 
it was no defense that agent was a as to policy’s terms. Where policy was 
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accessible to agent as cashier of bank having it in safety deposit, insured was under no 


duty to present policy on réquesting vacancy permit. Klinger et al. v. Milwaukee 
Mechanics ee Co. 


(Wisc.) 

383. AL WAIVER 

383—Insured a comply with policy authofizin reinstatement after placing mortgage by 
—— insurer’s written consent. Insurer's general agent cannot orally waive in- 
sured’s breach of condition of fire policy which authorized “waiver” only if in writing. 
— Ries en prohibiting oral waiver held valid. Inventasch v. Superior Fire 
ns. 

383-—Stipulation that terms of insurance contract cannot be changed, except in writing, is 
vali Forkner v. Twin City Fire Ins. Co. (U. S.) 
384. WAIVER IN WRITING. 

384—Where condition was waived before policy issued, provision avoiding policy, if risk 


was changed bee 5 insurer’s written consent, held inapplicable. ilds v. Fidelity 
& Deposit Co. 


(Mich. ) 
§ 385. NDORSEMENT ON POLICY. 
385—Insurance agent, authorized to waive provisions of policy, may do -so orally, though 
olic provers that waiver must be indorsed thereon. Connentions Fire Ins. Co. v. 
oydston Ark 
385—Policy prohibiting waivers except as indorsed by officers refers to provisions ‘entering 
= ——, and not conditions to be reformed after loss. Barkley v. American Nat. 
ns ‘o. 
385—Stipulation that forfeiture provisions can only be waived in writing indorsed. on ‘policy 
is invalid. Continental Ins, Co. of City ‘of New York v. Simpson. y. 
385—Statutes requiring indorsement of agent’s waiver of conditions on policy held inapplicable 
to waiver of adjuster’s breach of record warranty and concurrent insurable clauses. Occi- 
dental Fire Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.) 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Agteesient, declaration, or action by insurer, leading insured, conforming thereto, 
honestly to believe that forfeiture will not be incurred, eoene insurer from insisting 
thereon. National Surety Co. of New York v. Fox (Ark.) ... 
388(1)—Insurer may consent to carry risk notwithstanding change of ownership, or by its 
conduct be estopped, er may waive right to assert forfeiture of policy. Neiman v. Hawk- 
eye Securities Fire Ins. Co. (Ia.) 
388(1)—Insurer, making examination and survey, waives pai warranty of vessel’s sea- 
worthiness, but may defend suit on policy on ground that loss was — by unsea- 
worthiness. Firemens Fund Ins. Co. v. Compania De Navegacion. (U. 3 i 
(2). Statements of officers and agents. 
388(2)—Insurer whose agent told insured that rental of house was satisfactory could not 
forfeit or defeat recovery on policy because of tenant’s occupancy. National Surety Co. 
of New York v. Fox (Ark.) 
388(2)—Letter from general agent of insurer held not to estop insurer from “declaring fire 
policy void for breach of condition as to mortages. Statement of agent to insured’s broth- 
er that everything was well taken care of, not communicated to insured, held not to estop 
insurer from declaring fire policy void. Iinventasch v. Superior Fire Ins. Co. (R. I. 
. Acts and conduct of insurer or agents in general. 
388(3)—Conduct of assurer, leading assured to believe forfeiture of policy will not be incurred 
estops forfeiture, although technically forfeiture under contract. American Ins. Union v. 
Benson. (Ark.) 
388(3)—Marine insurer’s “acceptance of notice of shi ment, indorsed “‘warranted policy condi- 
tions as of loading and reporting complied wit! held not waiver of policy provisions 
requiring notice within 72 hours. Perryman Burns Coal Co. Inc. v. Northwestern Fire & 
Marine Ins. Co. (N. Y.) 
388(3)—Imsurer may be estopped from asserting insured’s breach of fire policy where ‘leading 
insured to believe policy would not be declared void. After insured’s breach of fire 
policy by placing chattel mortgage, insurer’s conduct can create estoppel only if insured 
as —— believe a will not assert rights. Inventasch v. Septsist Fire Ins. 
0. . 
(4). Custom and course of ‘dealing as to payment of premiums. 
388(4)—Life policy could not be fdrfeited for overdue premiums, where payment of overdue 
premiums had been previously accepted. Life policy prohibiting acceptance of overdue 
premium avoiding forfeiture could not be forfeited for nonpayment of one premium in 
time, where other overdue premiums had been accepteed. Life Ins. Co. of ee Vv. 
Bartlett. (Ga.) 
(5). Guaranty and ‘indemnity insurance, 
388(5)—Liability insurer, expressly reserving rights under policy provision requiring imme- 
diate written notice of accident, did not waive right to repudiate liability by. defending 
action against insured. Hermance v. Globe Indemnity Co. (N. Y.) 
§ 389. INSURANCE AND DELIVERY OF POLICY WITHOUT ‘OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—If Soaae age was stated in age as 47, as insurer knew he was over 50, 
Pane issued was not valid. Kentucky General Life & Accident Ins. Co. v. Edmonson. 


( 
389(1)—_Insurer, with knowledge that house was vacant when eras i, Aolicy, commen’ om 


recovery on that ground. iller v. Farmers Mut. Fire Ins. lings, Mo. (M 
$89(1)—Insurance company waived defenses under —- Solan policy void, shure 
agent knew prohibited conditions existed when he wrote policy. American Cent. Ins. 
Co. v. Wise. (Tex.) 
(2). Conditions as to —_ 
389(2)—Insurer held estopped to re 7 a “other insurance” or “sole ownership’ clauses by 
new 


knowledge of existing policy an ed’s half interest in property. Westchester Fire 
Ins. Co. of New York v. Wilson. = Aer, t 
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(3). Conditions as.to incumbrances. F ; 
389(3)—-Insurer held liable under policy, although insured property was mortgaged, where 
insurer's agent knew of incumbrance prior to issuing policy. artford Fire Ins. Co. of 
Hartford, Conn. v. Glass (Ohio wots ethves f 
389(3)—Course of dealing with knowledge of facts constituting breach of condition in policy 
may estop insistence on forfeiture. Loveland et al. v. United States. (U. S.) 
(a. Condition as to other insurance. : ‘ ony a boys: 
389(4).—Issuance of icy - with ineabeden of other insurance waives provision invalidatin 
policy therefor. Insurer held estopped to rely on “other insurance” or “sole ownership 
clauses by knowledge of existing policy and insured’s half interest in property. West- 
chester Fire Ins. Co. of New York v, Wilson. (Ky.) 
. Failure to make or follow inquiry. ‘ - 
389(7)—Insurer’s failure to inquire regarding existence of chattel mortgage on insured’s_prop- 
erty did not waive provision ma “ policy void if property was mortgaged. nion 
Assurance Soc., Ltd. of London v. Reneer. (Ind.) 
(9). Life and accident insurance. | ; Bs aS | ee 
389(9)—By issuing policy to person over 54, it was presumed insurer waived provision in 
policy excluding risks over 54. Southern Ins. Co. v. Nicholson. (Tex. 
§ 390. FATUEY TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
390—That liability was not denied on policy until after suit was commenced and insured had 
incurred costs was insufficient to create ‘waiver’ of breached condition. Union Assurance 
Soc., Ltd. of London v. Reneer. (Ind. . : , 
390—Provision that taking of other insurance should render policy void held waived, where 
insurer’s agent knew of other insurance and took no steps to cancel policy. National 
Union Fire Ins. Co. v. Forkner, (Ky.).......... we by. demaels 4 TASES Ate dele 83 Tose 
390—Insurer not canceling policy for absence of unconditional and sole ownership, known to 
agent long before fire, held estopped to urge such fact. Avery v. Mechanics ins. Co. of 
Philadelphia. (Mo.) _... 
$ 392. DEMAND, ACCEPTANCE OR RETENTION OF PREMIUMS OR ASSESS- 
392—Insurance company retaining premiums is estopped to deny that policy is void ab inito, 
but not assert invalidity because of act occurring after policy became effective. Klein v. 
United States Casualty Co. (Mo.) 
(1). In general. vi : 
392(1)—Insurer learning after loss of breach, need not act affirmatively or repay premium 
before suit, when it may plead breach and tender premium back. Union Assurance 
Boc,, itd. of dation wi Raney Came cees 0 6scnd ages 1. Gaine~ eh <. damasniones 
392(1)—Five-day retention of insured’s mailed premium check while company wrote him to 
apply for reinstatement did not amount to acceptance of delinquent premium. Rogers v. 
umbian Nat. Life Ins. Co. (Ia.) : 
392(1)—Insurer, who had no actual notice of recorded mortgage, did not by demanding pay- 
ment of pronto notes waive provision voiding policy for incumbrances. Couch v. Fidelity 
Phenix Fire Ins. Co. (Ky.) 
392(1)—Insurer’s intention of premiums for over eight months after asserting invalidity of 
fire policy from nepaning, held unreasonable as matter of law. Avery v. Mechanics 
Ins. Co, of Philadelphia. (Mo.) ‘ 
392(1)—Mere temporary retention of second premium paid to agent held. not to estop in- 
surer from contesting policy for material misrepresentation. ‘Travelers Ins. Co. v. Pome- 
rantz et al. (N. Y.) 
392(1)—Return of premium before loss is not essential to avoidance of fire policy for con- 
ditions broken. Inventasch v. Superior Fire Ins. Co. m..i.) 
392(1)—Failure to tender unearned premium held not waiver of provision invalidating policy 
ecause of subsequent mortgage. Interstate Fire Ins. Co. v. Sorrels. (Tex.) 
392(4)—Insurance company’s letters consenting to tenant’’s occupancy and accepting promise 
to pay premium increase held waiver of right to forfeiture for change in_ possession. 
Agreeing to occupancy by tenant and sending “4 indorsement requiring extra 
premium held to render insurance company liable for loss during temporary vacancy. 
American Ins. Co. of Newark v. Hays. (Ark.) 
(6). Demand and acceptance after loss. . 
392(6)—-Demand and acceptance of premiums after fire and knowledge by adjuster of breach 
s iron gare ot ee “waiver” of defense. Camden Fire Ins. Ass’n of Camden, N. 
Me eloy. rk, «ts 
§ 396. REQUIRING, ~ \eaaanetiaieina OR RETAINING PROOFS OF LOSS. 
» n general. 
396(1)—Marine insurers, by making survey and retaining proofs of loss, did not waive failure 
to give prompt notice of disaster. Black Star Line, Inc., et al. v. Baltica Ins, Co. (N. Y.) 
2). Examination of insured. 4 
396(2)—Where insurance adjuster required insured to make a trip at own expense for examina- 
tion, company held to have waived conditions of record warranty clause notwithstanding 
non-waiver agreement. Provision of insurance policy requiring insured to submit to 
examination held to argly while policy was running instead of after loss had accrued. 
Connecticut Fire Ins. . v. Boydston. (Ark.) 
4). Furnishing blanks for proofs. 
396(4)—Insurer held not barred from claiming strike losses were outside policy’s terms 
by furnishing proofs and making payments, where insurer claimed ignorance of circum- 
stances at time payments were made. Bower & Kaufman v. Bothwell et al. (Md.).... 
6). Requiring additional proofs. 
396(6)—Insurer, whose adjuster induced insured’s manager to take time from business to 
make further proof of loss, held to have waived known breaches of record warranty and 
concurrent insurance clauses. Nonwaiver agreement held not to preclude subsequent 
agreement to pay losses in consideration of further efforts to furnish additional proof, 
agreement to pay losses in consideration of efforts to furnish additional proof bound par- 
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ties to perform no services not already required by fire policy. Expenditure of valuable 
time by insured’s neateep . make) further proof in reliance on adjuster’s promise to pay 
losses rae “esto supplying. absence of ae consideration. Occidental 
Fire Ins. Co. v. Fort V Pech Grain &.Elevator Co. (Tex 

$ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Non-waiver agreement, written by insurance adjuster, will be construed strictly oainns 
insurer and liberally in favor of insured. Connecticut Fire Ins. Co v. Boydston. (Ark. 

397—-Insurér, by accepting premiums. and _ settling losses without denying liability for mis- 


representations as to title, waived defense. Cook Motors Corporation v. Casualty Ass’n 
of America. (Mich. 


§ 399. PAYMENT OF LOSS. 


399—Insurer held not barred from claiming strike losses were outside policy’s terms by 
furnishing proofs and making payments, where insurer claimed ignorance of circumstances 
at time payments were made. Bower & Kaufman v. Bothwell et al. (Md.) 

399-Irisures’s payment after theft of insured automobile to mortgagee to extent of latter’s 
interest held waiver of insured breach of warranty to keep locked, notwithstandin ae 
ment of note and mortgage to insurer. Fidelity Lloyds - (imerica v. Geddie. (hex. ‘ 

§ 400. PROVISIONS OF POLICY AGAINST FORFEIT 

400—Provisions that Life policy should be incontestable after = “years held not to preclude 
defense that reinstatement after lapse for nonpayment of _premiums was procured by mis- 
representations. Umans y. New York Life Ins. Co. (Mass.) 

400—Clause making life policy incontestable after two years from its date, except for non- 
payment of premiums, held to survive insured’ s death. Insurance company, by securing 
release of its liability, did not ‘contest’ policy, within incontestable clause. Parton v. 
Metropolitan Life Ins. Co. (N. Y. 

400—Clause making policy incontestable after year from date is unaffected by insured’s 
death within year, and defenses eae thereafter be set up. Sexton v. Equitable 
Life Assur. Soc. of United States (N. Y.) 

400—Incontestable clause in life policy held applicable to suicide clause, providing that self- 
destruction within two years was not risk assured. Insurer’s administrator, who was 
beneficiary, cannot be made party to insurer’s suit to cancel policy after, expiration of 
incontestable period, where original defendants were not proper parties. “‘Contest,” under 
incontestable clause in life policy is appropriate court proceeding. Insured’s administrator, 
named as beneficiary will not be enjoined from bringing action at law on policy after 
expiration of incontestable period. Picindciphis Life Ins. Co. v. Burgess et al. (U. S.) 

400—-State statute, making life policy incontestable after two years, must be read into policy, 
and bars right to contest for fraud not set up within period.. Bank’s insurable interest in 
debtor’s. life held limited to debt due, and excess insurance void, and contest not barred 


by two-year limitation. ‘“‘Wagering contract.” Dakota Life Ins. Co. v. Midland Nat. 
Bank of Minneapolis. (U. S.) 


400—Life policy held to have become effective on its date and not. 6n premium due date, ‘and 
not incontestable cn. date insured committed suicide. Northern Life Ins. Co. v. Schwartz. 


400—Life insurance contract cannot be rescinded at election of insurer by declaration ‘of fraud 
of -insured, made before expiration of contestable period. Court’s finding of fraud in 
pereree life policy does not relate back -to date insurer notified insured of recission 
efore expiration of contestable period: Insurer’s notice of rescission for fraud and tender 
of premiums paid was not ons within clause providing for contestable re pe 
et ux. v. Mutual Life Ins. Co. of New York. (U. S. 

400—Incontestable clause in life policy held extended as to " 
for reinstatement. Mutual Life Ins. Co. v. Dreeben. 

400—Threatened irreparable injury held not to sustain oe for cancellation of policies for 
fraud. New York Life Ins; Co. v. Marshall (U: §.) .... 


XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE 

§ 403. PERILS OF THE SEA. s 

403—Loss of tug in tow because of chd PY sea caused by entaney wind held not caused by 
“peril of the sea.’’ Firemens Fund Co. v. Compania De Navegacion. (U: S.) 

§ 415. UNSEAWORTHINESS OF VESSEL 

415—Vessel of any size or type, unable to withstand ordinary perils of sea voyage, is ‘‘unsea- 
worthy.” Ship must be seaworthy though less able to withstand sea perils than another 
such ship, there being no ones of sea perils corresponding to degrees of seaworthiness. 
Fireman’s Fund Ins. Co. v. ania De Navegacion. - ( 

§ 416. NEGLIGENCE OF OWNI RS, MASTER OR CREW. 

416—Ordinarily al exposure will not defeat recovery a insurance policy, in absence of 
fraud or —_ Sore: et al. v. on Ins, Co. ( 

§ 417... WRO L ACTS OF OWNERS, MASTER OR’ CREW. 

417—Fraud or NGA exposure, defeating insurance policy, held not to necessarily exist in 
privity and knowledge of unseaworthiness, defeating limitation of liability. Sorenson et al. 
v. Boston Ins. Co. of Boston, Mass. (U. S.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 421. FIRE. 

421—Bill of sale and delivery of automobile to customer held sale within fire policy, denying 
seller coverage on cars in hands of purchaser under partial payment plan. Taylor Motor 
Sales Co. v. Automobile Ins. Co. of Hartford, Conn. (Ky.) 

421—Phrase, “direct loss or damage by fire” is not meant to restrict insurance to fire on 
remises. Losses from structural breakdown - ee ee < building in fire are covery 

y fire insurance. Automobile Ins: ‘Co. of H Thomas et al: 
§ 423. LIGHTNING, WIND, TORNADOES” “AND ‘OTHER “STORMS. 
423—Clause.in rain coruaee policy making record at weather bureau gauge conclusive held 


not to apply: to clause relating to rain at’ ball grounds>:Home Ins. Co. of New York v. 
Denver Wastern Baseball Co. (Colo.) 
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423—Damage for collapse of neighboring wall, struck a lightning, is covered by insurance 
against lightning. Automobile Ins. Co. of Hartford, Conn. v. Thomas et al. (Md.) 

423—Insurance policy held not to exclude all damage to open cotton, de to mean that in case 
of loss, loss should be reduced in proportion as matured cotton bears to unmatured. Poto- 
mac Ins. Co. vip Easley. (Tex.) 

§ 424. ACCIDEN 

424—Opal’s crackin Theos inherent snotomty i = cause for recovery unler “all risk” insur- 
ance policy, including breakage covera Chute et al v. North River Ins. Co. (Minn.) 

424—Destruction of finished garments arin strike, after threatening to kill employees 
resisting held result of “riot or riot attending strike’ within my Brous v. Imperial 
Assur. Co. 7) 

§ 425. THEFT. 

425—Insurer must return automobile to insured within reasonable time where theft policy speci- 
fies no time. Martoni v. Massachusetts Fire & Marine Ins. Co. (Conn.) 917 

425—Public porter, engaged to carry sample cases, held “employee, servant, or messenger” 
within exception of insurance policy, precluding recovery for loss. Hoffman Bros. .» Ins., v. 
Commerical Union Assur. Co., Ltd. (N. Y.) 

§ 425. THEF 

425—Articles which insured was willing to sell held ‘‘merchandise for sale” and not “samples” 
within theft policy insuring agent’s samples. Suit cases, stolen from taxicab in which 
they were temporarily left by insured held not stolen from custody of common carrier, 
within theft licy. Lynch v. American Eagle Fire Ins. Co. of New York. (N. Y.) 

§ 427. PROXIMATE CKUSE OF LO 

427—Test of intention of parties to fire = tl contract as to proximate cause of loss held 
to be reasonable expectation of ordinary business man in making ordinary contract. Au- 
tomobile Ins. Co. of Hartford, Conn. v. Thomas et al. (Md.) 

427—“Direct” in windstorm policy, referring to cause of loss, means immediate or approxi- 
mate. Wind must be efficient cause of loss to recover on windstorm policy. That snow 
pressure contributed to loss would not defeat recovery under windstorm pony. Inci- 
dental peril, outside policy contributing to risk insured against, will not defeat recovery. 
Trexler Lumber Co. v. Allemania Fire Ins. Co. of Pittsburgh. (Pa.) 

§ 428. NEGLIGENCE OF INSURED. 

428—Negligence of insured in_leaving soup pot over gas flame held not to prevent recovery 
on fire policies. Ellis v. Norwich Union Fire Ins. Soc., Ltd. (Mass.) 
429. WRONGFUL ACTS OF INSURED 

429—Willful burning of property by corporation’s general manager, owning one-fourth of. its 
stock and being a large creditor precludes recovery on fire policies. Stockholders’ right 
to recover on fire policy is not necessarily defeated, nor prejudicially affected by improper 
actions of officer of company. Kimball Ice Co. v. Hartford Fire Ins. Co. CU: 'S.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYEE. 

430—Losses caused by employees’ refusal to return after month’s stoppage of work by 
employers held not ‘cessation of work’’ by employees, within terms of strike insurance 
policy. Losses from striking of finishers, who had continued working during general 
stoppage, held recoverable under strike insurance policy covering cessation of work 
by employees. Bower & Kaufman v. Bothwell et al. 

§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. . 

434—Insurer held liable on indemnity rd covering truck, though truck was driven at time 
of accident by person under age ° 16, contrary to policy’ s requirement. tna Casualty 
& Surety Co, v. Etoch. (Ark. piitantencucds 

434—-Insurance policy covering “Yoss. a warrant” through ‘ ‘misplacement”’ held not to cover 
bank’s loss through negligent temporary misplacement of customer’s warrant. Manufac- 
turers Nat. Bank of Troy v. United States Fidelity & Guaranty Co. (N. 

434—Loss of, services and medical expense | of plaintiff _Parent held not “injury to person or 


erty’’ within motor carrier’s bond; ‘“‘personal injury” general construction law. Price 
ational Surety Co. 


(N. 
LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
tian of insured, imposed by law in signing minor son’s application for operator’s 
license held not ‘“‘other’s liabilty assumed under contract,” enemeeing insurer under 
liability policy, Marple et al. v. American Automobile Ins. Co. (Cal. ) 168 
435—Loss of, services and medical expenses | of plaintiff parent held, not “injury to person or 


property” within motor carrier’s bond; “personal injury” general « construction law. Price 
ational Surety Co. (N. Y.) . 544 


v. 

$ 437. WRONGFUL ACTS OF INSURED. 

437—Employer’s failure to post list of employees under 16 held not to prevent recovery on 
rome | anes policy for injury to minor, Brown Shoe Co. Inc. v. AStna Life Ins. 461 
‘0. 0 


437—Insurer under indemnity policy aging: loss for injuries to or death of preren® 


employees, held liable for death minor unlawfully employed. Ocean Acciden 
Guarantee Corporation Ltd. of London v. Washington Brick & Terra Cotta Co. (Va). & 1130 
(D) LIFE INSURANCE. 
§ 440. TIME OF DEATH. 
440—-Life insurance policy matures on insured’s death within life of policy. American Nat. 
Ins. Co. v. Moss. (Ala.) 
§ 444. SUICID 
§ 445. —— IN GENERAL. 
(1)). In general. 
445(1)—“‘Suicide” and “‘self- destruction,” as _ used in life policy, held synonymous, meanin 
intended voluntary taking of one’s own life. New York Life Ins, Co. v. Pater. (U. S. 
(3). Effect of incontestable clause. 
445(3)—Incontestable clause of life policy. held inapplicable and suicide clause a eiicabte, 
where insured committed suicide within pa stipulated by latter clause. ales v. 
Jefferson Standard Life Ins. Co. (Tenn.) 
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(E) ACCIDENT AND HEALTH INSURANCE. 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. ; 

451(1)—River quarter boat hoyse government employees during improvement work was 
“Dwelling house” within accident policy, Inter Ocean Casualty Co. v. Warfield. (Ark.). 

451(1)—Parties to contract may limit liability to certain accidents and risks. 
Casualty Co. v. Aichner. U 

§ 452. RISKS -OF TRAVEL, 

452—Ambiguous policy should be construed most favorably to insured; accident policy, indem- 
nifying insured against mperiee from being thrown from “such” vehicle or car, held to 
= ary from being thrown from street car. Hoskins v. North American Acc. Ins, 
0. “ae bean 

452—Section of accident policy limiting liability to injuries occurring while traveling as pas- 
senger held not ambiguous. Accident policy, prominently displaying limited liability, held 
not ——. because limiting benefits of certain section. Commonwealth Casualey Co. 
Vv. 

§ 455. 

455—Nurse’s death from blood poisoning contracted from patient held not through “accidental 
means,” within disability and accident policy; “‘accident.” Moore v. Fidelity & Casualty 
Co. of New York. (Cal.) ..... 

455—Blow and resulting death are “‘accidental’”” where as to insured they are unforseen, un- 
expected, unusual, and not according to usual course of things. Nerrow v. Pacific Mut. 
Life Ins. Co. of California. (Mo.) 

455—Injury by accidental means depends rather on element of accident in cause of injury, 
than in mere fact of injury’s occurrence. No recovery could be had under policy cover- 
ing death by bodily injury effected through accidental means, for death by rupture of 
blood vessel resulting solely from physical disorder. Bodily injuries caused solely by 
sickness held not injuries effected by “accidental means.” International Travelers Ass’n. 
v. Ross (Tex.) . 

455—A disease may be contracted accidentally, within meaning of accident policy. David 
et al. v. Fort Worth Mut. Benev. Ass’n. (Tex.) 

455—Rupture sustained by voluntary lifting, is injury sustained “through accidental means,” 
within accident policy. Moutzoukos v. Mutual Ben. Health & Accident Ass’n. (Utah.). 

§ 458. INHALING GAS. 

458—Death from injuries caused by gas asphyxiation satisfies requirement of accident policy 
coguiring death by violent and accidental means. Metropolitan Life Ins. Co. v. Broyer. 


(U. S. 

$ 464. INTENTIONAL INJURIES. 

464—Court, in construing policy covering accidental injuries and death exempting liability for 
intentional injuries, must assume word “death” was omitted for reason. Beneficiary in 
policy covering accidental injuries, death, and disability, with exemption for intentional 
injuries, may recover for death resultng from intentional injury. Business Men’s In- 
demnity Ass’n v. Washburn. (Ind.) 

464—Shooting by another held not within policy insuring against injury by external, violent, 
and accidental means, which excluded disability from intentional injury. Smith v. Fed- 
eral Life Ins. Co. (Ky.) ; 

464—Act of insane person is not intentio 
jury from intentional act. Provident Life & Accident Ins. Co. v. McWilliams. (Miss.) 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 


466—Rupture of blood vessel during attack of nausea causing death held result of ph ‘sical 


disorder, without intervention of independent agency, in action on accident policy. ter- 
national Travelers Ass’n v. Ross. 


(Tex. 
$ 467. Lie AS TO TIME OF DEATH OR DISABILITY CAUSED BY 
467—Policy exemption against indemnity for loss of members occurring more than 30 days 


after accident held inapplicable to loss of only one member. Life & Casualty Co. v. 
Ford. (Ark.) Sine 


XIII. Extent of Less and Liability of Insurer. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. re aaah 1 

493—Total loss results in law when building by reason of fire loses its identity though some 
parts remain = Insured need not contest order oy inspector ers 4 de- 
molition of building damaged by fire. Lux v. Milwaukee Mechanics’ Ins. Co, (Mo.).. 

§ 494. PARTIAL LOSS IN GENERAL. : ; 

494—Insured under fixed value policy after two-thirds loss held entitled to two-thirds of 
fixed value rather than of actual value, which was less. Ford et al. v. George Washing- 
ton Fire Ins. Co. (S. C.) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. IN GENERAL. ; : ery 

499—Proper measure of damages for loss is sum necessary to indemnify insured. Measure of 
damages for destruction of insured building is cost of new building, less deterioration. 
Insured store fixtures, household furniture, and personal effects should be appraised at 
actual worth to owner at time of destruction. Ordinarily, market value should control in 
determining insured’s loss of merchandise. Boise Ass’n of Credit Men, Ltd., v. United 
States Fire Ins. Co. et al. (Idaho.) aioe . bec dca a ay a dl 

499—-Measure of damages under automobile theft policy was reasonable cash value of 


488 


automobile immediately before it was stolen. Finn v. Indemnity Co. of America (Mo.) ..1107 


499—Measure of damage, under policy limiting liability to actual cash value, is such value at 
time of loss, with deductions for depreciation, Svea Fire & Life Ins. Co. v. State Sav- 
ings & Loan Ass’n. (U. S.) 
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§ 500. VALUED POLICIES. 

500—Amount of fire policy is to be taken only as’ minimum value of property when insured, 
and depreciation or greater value may be shown. Blaetz et al. v. National Fire Ins. Co. 
of Hartford, Conn. (Mo.) 

500— se of Farmers Mutual Insurance Company are not affected ‘by valued statute. 
Tiller’ v. Farmers Mutual Fire Ins, Co. of Billings, Mo. (Mo.) 

500—Valuation in ‘‘valued policy” of fire insurance is conclusive on parties, in absence of 
fraud. Fire policy, reciting that automobile insured was valued at sum _insured hela 
“valued policy.” Lee v. Hamilton Fire Ins. Co. et al. (N. Y. 

500—Three-fourths valuation clause-in rider and mortgage clause held to aiid to value of 
beams insured, not to amount of mortgage. Pennsylvania Fire Ins.’ Co. v. Brook et al. 
(Okl 

500— Building, bought only to be razed ‘for salvage, held ‘‘personal property’’ within statute 
making three-fourths loss clause in policy applicable. American Cent. Ins. Co. v. Wise. 
(Tex.) 

§ 501. INSURANCE OF PART ‘OF ‘VALUE 

501—Distribution average clause held inz applicable to inflammable buildings, adjoining or so 
close as to expose each to danger of fire in other; “‘fire division.” “Adjoining” buildings 
declared one fire risk held to include buildings connected by wooden fence and so close 
as to expose 7 to danger of fire in any one. St. Paul Fire & Marine Ins. Co. v. Lip- 
stiz et al. ( x.) 

502. AMOUNT Or DAMAGE TO PROPERTY. 

502—Instruction that ‘‘suitable repairs and replacements’ meant repairs such as would 
restore injured automobile as nearly as_ possible to prior condition held not error. 
Agreement, in automobile collision policy, to make ‘suitable ‘repairs and replacements” 
held to mean company would restore car to value it had before injury. Standard Accident 
Ins. Co. of Detroit v. Richmond (Tex.) 
02—City’s requirement for reconstruction of building held -not within insurance policy 
creating liability for actual value not ‘apeaneene cost of repair or replacement. 
Northwestern Nat. Ins. Co. (Wash.) 

§ 503: AMOUNT OF INTEREST OF INSURED. 

503—-Charge that measure of damages, on action on automobile theft policy, was full value 
of car, less interest of insured’s lessor, held unexceptionable. Martoni v. Massachusetts 
Fire & Marine Ins. Co. (Conn.) 

§ 504. EFFECT OF OTHER INSURANCE. 

504—Fire policy may limit liability to proportion of loss that policy bears to total insurance. 
Insurer held liable for damage to partition wall between storerooms in proportion that 
its insurance bore o total insurance carried on both rooms. Central States Fire Ins. Co. 

enkins. (Ky. 

504 Lee mn by third person: on. insurable interest does not come within policy providing 
for apportionment in case of “other insurance” Mortgagees insuring property without 
knowledge of owner’s insuring it may recover face of policy for loss and leave compan 
to a contribution from concurrent insurer. Pennsylvania Fire Ins. Co. v. Brook et al. 
(Okl 

507. L Oss OF RENTS AND PROFITS. 

07—Partial suspension clause of use and occupancy insurance policy held not ambiguous or 
uncertain. Firemans Ins. Co. v. Lasker et al. (U. S. Le 

(C) GUARANTY AND INDEMNITY INSURANCE 

§ 512. LIABILITIES INCURRED FOR INJURIES FOR PERSONS OR PROPERTY. 

51 Contract of indemnity in liability policy, attaches when happening of event covered by 
” policy makes assured potentially liable. General Acc. Fire & Life Assur. Corporation, 
Limited v. Butler’s Ice Cream Factory, Inc. et al. (Tex.)... 

512—Insurer against automobile accident liability acting in good faith was not bound to set- 
tle claim though knowing verdict might exceed policy. G. A. Stowers Furniture Co. v. 
American Indemnity Co. (Tex.) 

512—Bankruptcy of carrier would not defeat recovery by cargo owner under policy ‘covering 
carrier’s legal liability. Sorenson et al. v. Boston Ins. Co. 

§ 514. DAMAGES INCU RRED OR PAID. 

514—Automobile policy insuring against “‘liabilities’’ creates obligation without -showing “that 
insured has been required to pay any Sum on account of liability as distinguished from 
“actual loss” policy. Automobile policy insuring ‘against actual loss by specific provisions 
of riders held for indemnity only, notwithstanding general pernews against “‘liabilities.”’ 
Ducommon vy. Strong et al. (Wisc. ) ; B 

514—Insurer, indemnifying insured against loss from injury ‘or death of legal employees, 
had right to decline to defend case involving death of illegally employed minor. In- 
surer need not defend action for death of minor unlawfully employed, because of agree- 
ment to defend all suits. That action against employer for death of minor was by father 
23 administrator did not require that insurer defend action because of possible defense. 
fhat father had misrepresented minor son’s age in procuring employment did not alter 
rights of employer and insurer under contract,. Ocean Accident &  eaneeeed Corpora- 
tion Ltd. of London v. a ashington Brick and Terra Cotta Co. (Va.) 

(D) LIFE INSURANC 

§ 515. AMOUNT PAY ARLE ON DEATH. , : 

515—Insured having committed suicide within first year of Frlicy, liability of insurer held 
limited by policy to amount of premium actually paid. yers v. Liberty Life Ins. Co. 


(Kan.) 

§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—Test of insured’s sanity under permanent. disability clause of life insurance policy 
held to be whether he was able to carry on ordinary affairs of life. Pfeiffer et al. v. 
Missouri State Life Ins. Co. (Ark.) 

516—Employer’s group policy held to require that insured, to recover, must have become totally 
disabled. to work for wages before 60, for period of at least 6 months. _Employee, un- 


able to assume customary employment on nee he depends for living, is “totally dis- 
vv 
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abled.” Insured incapacitated from performing substantial part of ordinary duties is 
“totally disabled” though able to perform some part of work; total disability is inability 
to do substantially all material acts necessary for insured’s occupation in substantially 
usual manner. ‘Total disability” does not require absolute physical inability to pursue 
some occupation for wages; “total disability” exists, if common case requires insured to 
desist from transacting business, and he in fact desists. Insured, afflicted with tuber- 
culosis, but continuing to work, earning over 42 per cent of usual wages, could not re- 
ceive for total disability, under employer’s group policy, though illness made‘ continued 
work inadvisable, and decreased earning capacity. Cato v. Attna Life Ins. Co. et al. 


517—Two year incontestable clause held not to bar defense of suicide occurring within two 
years, in action commenced after two year period, Provision limiting insured’s liability in 
case of suicide to premiums paid held not inconsistent with two year incontestable clause. 
Woodberry v. New. York Life Ins. Co. (N. Y.) 
(ec) ACCIDENT AND HEALTH INSURANCE. 
§ 524. TOTAL DISABILITY. 
524—The professional man makes contracts, keeps bank account and pays taxes does not con- 
clusively show transaction of business duties preventing recovery under health policy for 
total disability. Transaction of business duties does not prevent recovery for total dis- 
ability under health policy; the test being not what insured did, but what with prudence 
care he was reasonably able to do. Total disability under health policy providing also 
for partial disability oes not: require absolute helplessness, but merely inability to per- 
form substantial business duties in customary way. Insured’s performance and physical 
ability to perform business duties is not conclusive evidence that disability is not total, if 
reasonable prudence require that he desist. Fitzgerald v. Globe Indemnity Ins. Co. of 
New. York. (Cal.) Oa De Les eee 
524—Insurer held not entitled to recover as for total disability not continuing for 12 months 
from date of which proof was submitted. Aitna Life Ins. Co. v. ‘Barber. (Ga: 
524—Accident policy paying specificed sum during life time and during disability of insured 
entitled insured to recover indemnity during entire period of disability evidence of injury 
from breaking leg held to show total and permanent disability within meaning of accident 
policy. Wenstrom v. Astna Life Ins. Co. (N. D 
525. CONFINEMENT TO HOUSE OR BED 
5—Insured totally incapacitated from doing usual work, though leaving home during illness 
to visit doctor and for walks could recover under policy providing for continuous confine- 
ment to house. Requirement that insured be continuously confined in house to recover for 
total disability held evidentiary and not prerequisite to recovery. Petition under in- 
surance policy to.recover for total incapacity held sufficient without alleging confinement 
to home during illnes. Recovery for total incapacity shown without dispute cannot be 
reversed for failure to establish evidentiary fact of confinement to house stipulated in 
policy. Federal. Surety Co. v. Waite (Tex.) .. 
$ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 
527—Word “train,” as used in accident insurance policy, held to mean several cars coupled 
together and moved by locomotive. Phrase “train wreck’ used in accident insurance 
policy, may mean either total or partial destruction of train. Smashing side of one car 
in train held “train wreck,’’ within terms of double indemnity provision of accident 
insurance policy. Mochel v. Iowa State Traveling Men’s Ass’n. (Ia.)...... 
527—-Insured held entitled to recover for “‘loss’’ of use of hand not entirely severed. Business 
Men’s Mutual v. Lockhart. (Tex. 
§ 531. CLASSIFICATION OF RISK, . 
531—Where insured jeweler. was killed while serving as volunteer fireman beneficiary could 
only recover amount of accident insurance which premium paid would have purchased 
for more hazardous occupation. Cowley v. Massachusetts Protective Ass’n, Inc. (La.) 
531—Real question in action on accident policy held to be whether insured was engaged in 
more ‘hazardous occupation than at issuance of policy. Accident policy construed to 
permit recovery only of indemnity for which premium would pay in occupation at time 
of injury. Where one insured as cook was killed going to mine where employed, onl 
indemnity which premiums would purchase in such occupation was recoverable. McPec 
v. Travelers Equitable Ins. Co. (N. D.) 


XIV. Notice and Proof of Loss. 


§ 533. EFFECT OF REQUIREMENTS OF POLICY’ IN GENERAL. 


533—Rider insuring against lightning held to extend requirements of policy as to notice and 
oneelk at toa a tee from lightning. Automobile Ins. Co. of Hartford, Conn. v. ‘Thom- 
as et al. (Md.) i 
§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. £ 
537—Insured, under contract permitting him to insure property of others, may make proofs o 
loss in own name. Boise Ass’n of Credit Men, Ltd., v. United States Fire Ins. 
(Idaho.) 
TIME FOR NOTICE AND PROOF. 
1). In general. see : : mareaeall 
539(1)—Charge that proof of loss within 60 days is required to recover on automobile the 
policy held correct. Martoni v. Massachusetts Fire & Marine Ins. Oe, GOMER Gs bcos 53 
539(1)—_Notice of sinking of vessel, given 39 days after insured knew thereof, held pet 
“prompt notice of disaster,” within policy. Black Star Line, Inc., et al. v. Baltica Ins. 
Gas. 5 SRE cans San cause Sace, 
(3) antes Paced t 1 liabilit oli means only notice which is 
539(3)—“I iate notice’ of accident, unless liability icy, C ich 
Te ble’ uedes circumstances. General Acc. Fire Life Assur. Corporation Limited 
v. Butler’s Ice Cream Factory Inc. et al. (Tex.) 
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(5). Effect of failure or delay. 
539(5)—Assured, not notifying liability insurer of accident until nearly three months after- 
ward, cannot recover on policy requiring. immediate notice, unless waived. Dennis Sheen 
Transfer v. Georgia Casualty Co. 
539(5)—Violation of requirement that preats be furnished within specified time, without pro- 
vision for forfeiture does not avoid policy. Failure to file proofs within time under fire 
policy providing no suit should be contaloable unless all requirements should have been 
complied with did not work forfeiture. Klinger v. Milwaukee Mechanics Ins. Co. (Wis.) 
6). Excuses for failure or delay. 
539(6)—Permanent insanity causing partial or complete permanent disability held to 
excuse insured _ giving notice of disability. Pfeiffer et al. v. Missouri State 
Life Ins. Co. ( | 
§ 540. SUFFICIENCY OF NOTICE. 
540—Where losses were alleged to be due to lightning causing collapse of fire-weakened wall, 
separate notices and proofs as to lightning are unnecessary, where given previously in 
suit wherein fire alone was alleged as cause. Automobile Ins. Co. of Hartford, Conn. 
v. Thomas et al. (Md.) : 
§ 542. 7 ee vs PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 
1) n genera 
542(1)—Where losses were alleged to be due to lightning causing collapse of fire-weakened wall, 
separate notices and proofs as to lightning are unnecessary, where _ previously in suit 
wherein fire alone was Teta as cause. Automobile Insurance Co. of Hartford, Conn. 
v. Thomas et al. (Md. 
§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 
543—Absence from State need not be shown to invoke presumption of death arising from seven 
years’ absence. Evidence held to sustain finding insured absentee was alive. Sovereign 
Camp, W. O. W. v. Patten et al. (Tex.) 
543—Evidence as to monees s absence held to support finding that he was dead. —_— of 
Liberty v. Fern. (Tex.) 
§ 550. FFECT OF STATEMENTS AND PROOFS IN GENERAL. 
550—Death certificate was evidence, only of compliance with requirements of policy, not of 
truth of facts stated. Statements in physician’s death certificate if unrebutted or unex- 
plained are binding and conclusive on beneficiary. (Cotton States Life Ips. Co. v. Crozier. 


a 

550—Statement in proof of en that automobile was subject to lease contract held not to estop 
insured from showin me effect of transaction under policy providing against incum- 
brance. Bennett v. Northwestern Nat. Ins. Co, 


550—Failure to disclose lightning as cause of loss in proofs alleging damage from fire, held 
foss. 


not to estop insured 10 months later from alleging lightning Insured, failing to 
disclose claim of lightning loss in notice and proofs, must show ‘excusable reasons for 
failure before claim may be considered. Automobile Ins. Co. of Hartford, Conn. v. 
Thomas et al. (Md.) ... 
550—Proofs of loss were not evidence of value of gesgerty burned nor competent on such 
issue. Tiller v. Farmers Mut. Fire Ins. Co. of Billings, Mo. (Mo.) 
$ 551. DEFECTS AND AMENDMENTS. 
551—Burglary insurer held not excused from paying loss because of defects in proof of 
loss, not objected to and fully gone into when insured was on stand. National Surety 
Co. of New York v. Fox (Ark.) 
§ 552. MISSTATEMENTS OR OMISSIONS. 
552—Immaterial eens or misstatements in proofs of loss as to articles destroyed 
held not to invalidate fire policy. Hanover Fire Ins. Co. v. Coffman. (Ky.) 
552—Insured may supply omissions from notices and proofs, unless there has been conceal- 
ment or he is estopped. Automobile Ins. Co. of Hartford, Conn., v. Thomas et al. (Md.) 
§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. 
553(1)—Misstatement, defeating pene oe. in proofs of loss, may be so gross as to show willing- 
ness and knowledge of falsity. roofs of loss must be knowingly false to avoid policy. 
Boise Ass’n of Credit Men, Ltd. v. United States Fire Ins. Co. (Idaho,) 
553(1)—Statements in proofs of loss must be intentionally false, and disclose purpose to 
fraudulently overvalue or include nonexistent items, to vitiate policy. Hanover Fire Ins. 
Co. v. Coffman. (Ky.) 
553(1)—Insured’s statement in ‘proof of loss that premises were occupied and that insurer’s 
representatives knew how it was occupied held not false swearing. Tiller v. Farmers Mut. 
Fire Ins. Co. of Billings, Mo. (Mo.) 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 556. —— POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—Proofs of loss may be waived by evasive conduct leading reasonably prudent person 
to neon they are not required. Havirland et al. v. Farmers’ Ins. Co. of Cedar Rapids. 
a ; 
(2). Powers of adjusters. 
556(2)—-Insurance adjuster ae aed has authority to waive proof of loss. Barkley v. 
American Nat. Ins. Co. (Ga.). 
§ 558. —— IMPLIED WAIVER IN GENERAL. 
558—Notice and proofs of loss may be waived by conduct leading insured to believe 
insurer does not intend to ee compliance therewith. Barkley v. American Nat. Ins. 


(1). Acts and “conduct in * general. 

558(1)—Proofs of loss are waived by deading insured to believe they are not required antil 
prepared by insurer. Insurer is bound to know it can waive proofs of loss by conduct 
justifying conclusion that it does not intend to insist thereon. Fravirland et al. v. Farm- 
ers’ Ins. Co. of Cedar Rapids. (Ia.) 
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558(1)—Liability insurer may waive failure to give immediate notice of accident by defending 
suit against assured. Dennis Sheen Transfer v. Georgia Casualty Co. (La.) 
(2). Statements and acts of officers and agents. 
558(2)—-Insurance company is estopped to deny filing of proof of loss because of lack of oath, 
where proof was prepared by adjuster, Lebas v. Patriotic Assurance Co. (Conn.)...... 
558(2)—-Where agent’s assurance leads insured to believe he had furnished all necessar 
proofs of fire loss, further proofs held waived. Twin City Fire Ins. Co. v. Wilson. (Ky. 
558(2)—Liability insurer held not to have waived failure to give immediate notice of accident 
by participating in defense of suit against assured under express reservation of right to 
rely thereon. Dennis Sheen Transfer v. Georgia Casualty Co. 
(3). Requiring proofs as waiver of notice. 
558(3)—Insurer, retaining belated notice and proofs of loss, and inviting insured to furnish 
additional reports, is estopped from insisting on forfeiture for failure to furnish proofs 
in time. Barkley v. American Nat. Ins. Co. (Ga.) ee 
6). Recognition of liability. 
558(6)—Insurer’s notice, after appraisement, of elevation to take over damaged goods, held 
waiver of further proofs of loss. Alliance Ins. Co. et al v. Alper Salvage Co. (U. S.) 
§ 559—DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Insurer, refusing to pay after insured fails to furnish proper notice and proofs of 
loss is not estopped from setting up failure as defense. Barkley v. American Nat. Ins. 


proof of loss. Great American Ins. Co. of New York v. Harrington (Okla.) 
(2). Life and accident insurance. 7 
559(2)—Refusal of insurer_to pay face of policy constituted waiver of insufficient proof of 
death. Southern Ins. Co. v. Nicholson. (Tex.) sh La 
561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Insurance agent’s inspection, negotiations for settlement, and offer of payment held to 


waive failure of timely notice to company of hail loss. Mayse v. Great American Ins. 
Co. of New York. (Kan.) 


XV. Adjustment of Loss. 


§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRATION. 
567—That insured claimed total loss held not to defeat insurer’s rights to appraisement, 
under terms of policy. Gouin v. Northwestern Nat. Ins. Co. of Milwaukee, Wis. 


570—Appraisers to determine fire damage should be disinterested and not represent parties 
selecting them. That appraisers had previously had business relations with parties 
selecting them did not affect their eligibility but merely weight of their testimony. 
Northern Assurance Co. Limited of London v. Melinsky et al. (Mich.) 

§ 571. APPOINTMENT OF UMPIRE. | ‘ 

571—Provision of policy for selecting umpire by appraisers in case of failure to agree 
held to authorize selection immediately after appointment and before disagreement. Under 
fire policy providing for selection of umpire by appraisers, insured need not be consulted in 
selection of umpire by appraisers. Gouin v. Northwestern Nat. Ins. Co. of Milwaukee, 
oa (Wash. ) 

2. 

407% is not appraiser’s duty to take steps toward having damaged goods reconditioned in 
order to form fair estimate of damage. Northern Assurance Co. Limited of London v. 
Melinsky et al. (Mich.)..... iid k 2 ‘ : 

572—In settlement of insurance claim by arbitration, it was improper for insurer to instruct 
arbitrator as to selection of third arbitrator and place of meeting. Munro Tp. v. Pioneer 
Reserve Mut. Fire Ins. Co. (Mich.).......... epee seat Ades bese 102 

572—Insured held not prejudiced by failure of notice of time and place of appraisement, 
where he was present and pointed out property damaged. Gouin v. Northwestern Nat. 
Ins. Co. of Milwaukee, Wis. (Wash.) mW ; i. 

§ 573. EXPENSES OF PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

573—Where insured was to pay expenses of investigation claim if loss was less than 5 per cent. 
judgment against him for expenses would preclude recovery on 7 and prayer to 
cancel was unnecessary. Citizens’ Ins. Co. of Missouri v. Schofield. (Tex.) 

§ 574. VALIDITY AND EFFECT IF APPRAISAL OR AWARD. 

(1). Form, requisites, and validity of award in general. y 

574(1)—Award for fire loss by one arbitrator, who did not consider basic fact governing al- 

lowance of $20,000 held void. Kaufman Jewelry Co. v. Ins. Co. of State of Pennsylvania. 


(Minn. x J a2 9 Sy 
574i hecaed of umpire and appraiser under policy held void, where it did not separately 
state sound value of building insured. Award of appraiser determining liability of insurer 
under lightning policy, held void. Blaetz et al. v. National Fire Ins. Co. of Hartford, 
Conn, 0. 
S74 Appesionl of fire loss, not considering property totally destroyed held incomplete 
and not binding. Great American Ins. Co. v. Marbury. (Tex.) 1071 
574(1)—Award by umpire under fire policy without disagreement between appraisers held 
not valid. Appraiser’s award held not void because taking no evidence as to amount 
of loss suffered. Gouin v. Northwestern Nat. Ins. Co. of Milwaukee, Wis. (Wash.) ..1073 
5 Effect of award in general. 
insured. Award of appraisers as for partial loss of motor truck held not to preclude in- 
oured from seeking to awe as for total loss under valued fire policy. Lee v. Hamilton 
Fire Ins. Co. et al. (N. Y.) 


574(5)—Awacd for partial fire loss by appraisers selected under valued policy is conclusive on 
e 
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$74(5)—Portion of appraiser’s award finding actual value of buildi destroyed to be less 


than stipulated value in “fixed value” policy held surplusage. oo et al. v. George 
eR I OR, ics A Mas ata chs wm cnarhs aid itera, oie tale Sita nah Sigtic ine aga alee 


(7). Actions to set aside award, 
574(7)—Finding that sqoosions ppenenes by fire insurance company had notice of meeting at 


which award was sgned b warranted. Northern Assurance Co. Limited of London v. 
I ARE il ee ec © Re cate Are cians Batra aw wiienuen ts wield slat fone 


574(7)—Where neither Sena asked that validity of appraiser’s award he submitted to jury, 
court held to have power to decide award was invalid. Great American Ins. Co. v. Mar- 
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RE UT Dis. 5 oc eaters. ocx een igisv.c mca ae octets ides ces gek aE his wD EON hs STA MBTON © CRE ORGS 4 1071 
§ 575. FAILURE OF APPRAISAL OR ARBITRATION. 
575—After good faith failure of arbiters to agree as to third man, eestics held not required 
to a other arbiters. Bankers & Shippers Ins. Co. of New York v. Sharber ST 
WD MINDS sd. <t dal ache okie: oC ace ua a ae maa toner aa Pakcotal Picba cal ie 6c da cikencie ae anle Sys kal occ 8%, 6 
§$ 579. SETTL EMENT BETWEEN PARTIES. 
579—Where insurer tendered check in full of disputed claim under benefit certificate, and 
beneficiary cashed it, accord and satisfaction was complete, though beneficiary wrote that 
he accepted check in part payment. American Ins. Union v. “ee oS ee 13 
579—Mortgagee has oe right under loss payable clause as his interest may appear, which 


is tee ry 7 ent between insurer and insured. Insurance Underwriters Agen- 
cy v._ Pride. Gd - +97 ava. 8% a9 Cad es Me cd bo ere a ou tk a ch 6 fed dk Oana 
579 Senditinns s acceptance of less sum than due under life policy held not accord and satis- 
faction, without honest Gepute as to amount due. Sexton v. Equitable Life Assur. Soc. 
Sak, RAMs I MME 5 Scio 5. aah ware eee spel 0s ccanine can Os Nace hid Sees a 4a SE har ok Sere a 
579—lIlliterate insured cashing draft, deciding settlement of claims under accident policy, 
held estopped to make further claim, where insurer’s agent represented draft to be ad- 
vanced payment. Western Casualty Co. v. Shepard (Tex.) 


XVI. Right to Proceeds. 


§ 580. tt PAYABLE TO OWNER OF PROPERTY IS INTEREST INSURED. 
n general. 

580(1)—Where plaintiff agreed to deliver part of grass seed to defendant furnishing strippers, 

parties were tenants in common and paler. * insurance did not inure to defendant’s 

peeent,’: Srakeren: wv. Mieeaptin! Ghed Ao. CNG 8 is oon at as bs os dnd sateen ble ces 


§ 581. roe TO OR FOR BENEFIT OF MORTGAGEE OF PROPERTY 


581.—Clause requiring payment of proceeds of policy as mortgagee’s interest appeared held 
collateral to principal undertaking giving moneeere no greater right than insured. Fulmer 
¥,.-diest . Aemenens: Aettoct &. deem: Toe 6 CRO! 6 es iis 2p Wins 2 ois nti cena mais 
§ 582. POL ay e OR BENFIT OF PARTIES INTERESTED IN: PROPERTY IN- 
Ss ED. 
582—Stipulation that loss should be payable to another as interest spent held notice to 
and recognition by insurer of interest. Stipulation that loss should be payable to another 
as interest appeared should be inennaeien in view of existing situation. Caen 
Union Fire Ins. Co. v. Marshall et al. (U. S. 
§$ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRE- 
SENTATIVES OR ESTATE. 
(2). Policy payable to agin or person equitably entitled. 
583(2)—Mother of insured held to have no right of action, under facility clause authorizing 
Sona to relative or person apparently entitled to benefit. In action on insurance 
po icy containing facility payment clause, entering judgment for mother of deceased 
ae sas sant Sonnenemes had sole right of action. Craig et al. v. Metropolitan 
Life Ins 0. RN BN, <a 5k RES UO Ns ee I EO ele: Mal En, Wire 5 lw Xiah bhw 6! RA 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. —RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
SCSht) oneeeee eae Semguate wife or brother, or both, as beneficiaries. Sproat v. Trav- 
PE Eo RRR |S Rae rs = eR FR eee ee ee ee 
§ 586. ——-VESTED INTEREST OF BENEFICIARY. 
586—Under policy making benefits payable to member’s legal representative, where beneficiary 
predeceases member, beneficiary has no vested interest. Mutual Relief Ass’n et al. v. 
Ray et al. (Ark.) 
$ 587. —— CHANGE OF BENEFICIARY. 
587—-Note by insured, expressing hope that parents would be able to collect insurance, held 
not written notice to company changing beneficiary. Hoffman v. Federal Reserve Life 
ReaGict Mas 5 Pr RIO DAE S28 Ot a Slecs, SREB vi AEE a a I als aces Rate Pathe dxks nite als 
587—Employe’s attempt to name as beneficiary of employer’s group insurance policy one 
child, under none requiring that children share equally, held void. Siter et al v. 
Hall et al. (Ky.) ReeeRNabE ols. Z\L5S76 RE Sew k cl aided « ani «eat kald Op ce Chee cath we acd 
-Gift of policy, without written notice to change beneficiary or written assignment as 
required by policy, held valid against insured’s administrator. Prudential Ins. Co. v. 
he inca, hr elbag te oO Lu RT Ce ee ee ee 
587—-Under policy on authorizing change of beneficiary while policy is in force, bene- 
ficiary’s rights become fixed on insured’s death and cannot thereafter be divested. Exe- 
cution of request for change of beneficiary, not vy. during insured’s life, held ineffective. 





587 


Strianese v. Metropolitan Life Ins. Co. 


$87—Insured, notwithstanding beneficiaries are named in policy, may be holographic will depose 
of agneenen, — deprived of right thereof by policy or law. Benson et al. v. Benson 
et al ( iad 433. Gas ARC h le KONODE MO AE at Cale Sale RSk BE MA aed dan tn +b ewe 
587—Where insured, though able to ‘transact business, merely signed blanks for change of 
beneficiary, without filling them in or forwarding them, change of beneficiary, required 
by policy to be made by written notice, was ineffective. Insurance company may stipu- 


late requirements for change of beneficiary. Mode prescribed by policy for change of 
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beneficiary must be followed, unless insured has made every reasonable effort to effect 
change. Sproat v. Trayelers Ins. Co. (Pa.) 
589. DEATH OF BENEFICIARY. 

589—Policy provision, making benefits payable to member’s representative if beneficiary pre- 
deceased member, held inapplicable where association repudiates liability before death 
of either. Mutual Relief Ass'n et al. v. Ray et al. (Ark.) 

589—“Legal representatives” in insurance certificate held té mean executors in absence of 
proof of association’s character, notwithstanding certificate so construed comprehended 
class of beneficiaries in addition to those specified for fraternal benefit associations, Inter- 
ests of predeceased beneficiaries under insurance certificate of foreign association held 
several, not joint, passing to executors of deceased member under terms of policy. Long 
v. Montgomery et al. (Mo.) aT 

§ 590. --—RIGHTS OF CREDITORS. 

590—Upon maturity, life policy is assignable without restriction and subject to seizure by 
creditors. After death of insured acceptance of assignment of life insurance policy held 
subject to rights of creditors. After death of insured acceptance of assignment of life 
insurance policy held subject to rights of creditors. Jackson v. Tallmadge et al (N. Y.). 

§ 591%. INDEMNITY INSURANCE. 

591% —tinder provision that injured person obtaining judgment could sue insurer, proof of 
insured’s insolvency was not required. Marple et al. v. American Automobile ns. Co. 
(Cal.) 

591Y%—S visions, making indemnitor of insolvent assured liable to persons injured, 
cannot be modified by’ policy provisions. Malmgren et al. v. Southwestern Automobile 
Ins. Co. (Cal.) 

591%4—Resident, insured in automobile accident, caused by ‘non-resident in state, could not 
proceed directly against insurer issuing liability policy non-resident out of state. Insurer’s 
obligation under automobile liability policy does not depend on jurisdiction in which in- 
sured drove automobile. Automobile liability policy, issued without state to non-resident, 
held not subject to statute making insurer directly liable to insured party. Riding v. 
Travelers Ins. Co. (R. I.) 

59114—Automobile “indemnity” policy is “policy of insurance”’ within statute; 
meer. ” Ducommon v. Strong et al. (Wisc.) 

§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 

(1). In general. 
593(1)—Insurer could not escape liability on valid life policy, assigned to secure debt, by 
»roof that insured had good defense against assignee. Dakota Life Ins. Co. v. Midland 
Rat Bank of Minneapolis. (U. 

§ 594. ASSIGNMENT OF CL AIM FOR LOSS. 

594—Upon maturity, life policy is assignable without restriction and subject to seizure a 
creditors. Jackson v. Tallmadge et al (N. Y.) , 


XVII. Payment or Discharge, Contribution, and Subrogation, 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 

595—Insurers, taking over damaged goods at appraised value, held, under terms of policies, 
not given extended time after notice to make. payment. Adjuster’s notice after loss and 
placing of locks on store of insured, held specific notice that insurers would take over dam- 
aged goods at their appraised value. Insurer’s acts in placing locks on doors of insured’s 
store after appraisal agreement, held to result in. praetical eviction of insured, as regards 
recovery of damages. Insured held entitled to substantial dathages for being kept out 
of its store building after loss, through default of insurers. Acteptante of checks in pay- 
ment of loss under fire policies held not waiver of claims for damages arising after the 
fire. Alliance Ins. Co. et al v. Alper Salvage Co.’ (U. S.) 623 

§ 598. INTEREST ON AMOUNT OF LOSS. ; 

598—Assignee of fire policy held entitled to interest from date of insurer’s letter denying li- 
ability. Intermountain Ass’n. of Credit Men v. Milwaukee Mechanics Ins. Co. (Idaho) .1097 

598—Insured who paid injury judgment held entitled to interest from insurer; latter’s ten- 
der being conditional. G. A. Stowers Furniture Co. v. American Indemnity Co. (Tex.) 753 

§ 601. RECOVERY OF PAYMENT. 

601—Insurer cannot recover money paid under proof of- loss containing innocent misrepre- 
sentation of fact insufficient to avoid recovery on policy. Gilliland v. Order of Ry. 
ductors of America. (Ala.) 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—-Statutory penalty and attorney’s fee are not allowable against foreign insurance cérhpan 
on olicy written and meray in another state. Inter Ocean Casualty Co. v. Warfield. 

602—Assessing 12 per “cent. penalty and ‘attorney fees held not error, although court per- 
mitted amendment or complaint reducing amount claimed. Life & Casualty Co. v. 
Sanders. (Ark.) 

602—Insured may not recover penalty and attorney’s fees, where insurer offers to conféss 
judgment for face of policy deducting premium. Assignee of policy may not recover 
statutory penalty, where insurer agreed to pay face of policy, after deducting unpaid 
sae Where there were adverse claimants to fund agreed on as adjustment, insurer, 
y depositing amount in registry of court, could escape penalty, Fulmer v. East Arkansas 
Abstract & Loan Co. (Ark.) 

602—Insured held not entitled to aa and attorney’s fee, ‘ibare without payment or’ ten- 
der of correct premiums he demanded full value of property destroyed. American Al- 
liance Ins. Co. v. Paul et al. (Ark.) 

602—Insured may recover damages and attorney’s fees against insurer denying any liability 
on fire policy though verdict is substantially less than amount claimed. ne k Fire Ins. 
Co. v. Reese (Ga.) 

602—“‘Vexatious refusal to pay loss” is ‘question of good faith and willful refusal without rea- 
sonable cause as facts appear to ——— and prudent man before trial. ae v. 
Mechanics Ins. Co. of Philadelphia. (Mo.) : 
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602—Penalty for insurer’s vexatious refusal to pay should not be inflicted unless refusal was 
willful and without reasonable cause. Allowance for insurer’s vexatious refusal to 
loss and attorney’s fees held erroneous, where liability was doubtful. Clower v. Fidelity 
Phenix Fire Ins. Co. of New York (Mo.) Ad PSS Sr Hh 
602.—Statutory attorney’s fee, right to which was in issue under pleadings, held aeclebiidda:” 
where right matured before trial, although not matured on commencing suit. Purpose - 
statute providing attorney’s fee a on insurer delayin ee is to require payment 
for delay. Murray v. Firemen’s ins Co. of Newark £5 pce aia on sara siete 
602—Statute rendering insurer liable in ‘damages for failure d; . ‘oss after demand must 
be strictly construed. National Casualty Co. v. Mahoney. Be See wenanits 
602—Insured held not entitled to statutory penalty, in Famniabe Shce insurers 


revailed in 
part and pee justified in contesting action. Commercial Union Fire Ins. Co. v. Mar- 
UE a tI esa cil gi 
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§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Life insurance company held to have burden to show valid release by beneficiary. South- 
ee Bae ee ae eC a a, ck wade cle meuicetn dle gins sends 

603—Beneficiary’s acceptance, after insured’s suicide within two years, of amount of premiums 
aid and surrender of Policy: held to discharge insurer’s liability. Woodberry v. New 
ork Life Ins. Co. ; 

603—Plaintiff was salted to set aside release of life insurer without restoration, where res- 
toration was impossible. Parton v. Metropolitan Life Ins. Co. Mee ho eect chee es 

603—Release, for $900, not under seal, of insurer, owing $5,000 under life policies, held not 


supported by sufficient consideration and void. Sexton v. Equitable Life Assur. Soc. of 
United States (N. Y 


» 
§ 605. SUBROGATION OF INSURER 
§ 606. PAYMENT OF LOSS IN GENERAL. 
1). In general. 

606(1)—Insurance company paying owners for depreciation of automobile while stolen, prop- 
erly sued warehouseman, from which it was st en, in name of insured. Limiting recovery 
against warehouseman, from which automobile was stolen, to amount of insurance money, 
held not error. Smith et al. v. United Warehouseman Co. aes Aree 

306(1)—-Automobile insurer paying loss caused by train became subrogated to any claim against 
railroad. Insurer indemnifying insured for automobile struck by train held not entitled 
to repayment where insured compromised action against railroad for various damages on 
ground insured received money to its use. Insurer indemnifying insured for automobile 
struck by train does not lose rights against railroad, where railroad obtains release from 
insured for less than full damages, with knowledge of indemnification, Whether release 
from insured to railroad was intended to release automobile insurer’s claim against rail- 
road held question of fact. Insured who releases insurer’s claim against wrongdoer is li- 
able only for loss caused. Insurer can recover for insured’s release of its claim against 
wrongdoer only if it show insured committed wrong and that it could have recovered 
on claim. Hamilton Fire Ins. Co. v. Greger et al (N. Y.) ........... cc wee e eee eee 

606(1)—Fire insurers, pleading right to subro; ee where fire loss was caused by negligence 
of another, held not entitled to recover where carrier was found not negligent. Insurers 
may not recover over against railroad on theory of equitable subrogation, wader plea in 


equdance of liability on policy. Queen Ins. Co. v. Galveston H. & S. A. Ry. Co. et al. 
as Cutas as eek ne dt ata o ainaié Mr es ta bake oa UA dosh 94 See A ok ee eco eee aE She Ae SACRA 
2 


(2). Subrogation to rights of mortgagee. 
606(2)—-Where mortgagor procures insurance for mortgagee’s benefit as well as himself, 
antount paid on loss must be applied to indebtedness. Insurer denying liability had no 
right of subrogation under policy taken out for benefit of mortgagor and mortgagee. 
Prentiss-Wabers Stove Co. v. Millers Mut. Fire Ins. Co. of Ill, (Wisc.) 
(3). Subrogation under marine policies. 
606(3)—Shippers receiving specific insurance might sue carrier to enforce liability, though 


recovery yee reality be for insurer. Sorenson et al. v. Boston Ins. Co. of Boston, 
enh ae areas aia skies 4s ERS RR ELE SESSA SALT ET BED A STR A WHER RARE Ee 


XVIII. Actions on Policies. 


§ 608. NATURE AND FORM OF REMEDY. 


608—On one refusal to pay amount agreed on in settlement, insured has right to sue 
on policy homas v. American Central Ins. Co., (Mo.) 















































































































































































































































(1). In general. 
612(1)—Return on execution unsatisfied is not condition precedent to action against indemnitor 
ater judgment against assured. salogeen « et al. v. Southwestern Automobile Ins. Co. 
1.) 


SRR. so oe Strahan” chs ote 
§ 614. DEFENSES. 
§ 615, IN GENERAL. 
615—Insurer denying liability on fire policy for change of interest was not required to return 
unearned premium. North River Ins. Co. v. Waddell. (Ala.)...............00-- eee 
615—New contract, after right to action on insurance policies accrued reducing ee price 
of automobile trucks, did not affect liability of insurer. Cook Motors Corporation v. 
Casualty Ass’n of America. MIMD oo io grat oe weed acta Sr welche ik @ aka in bre ata bee 
615—Insurance company, is not restricted to reasons assigned in refusal to pay, unless plaintiff 
tute a by omissions to state other reasons. Nitsche v. Security Benefit Ass’n. 
SE ng oS atest a adres Ge eG eee AEA Aes Cok ee CTA SS Ces ohio aees ws Coals & ke wees Se 
615— Merely tendering in answer premiums paid when alleging misrepresentation held not 
to satisfy statute requiring deposit of premiums in court before ay ener defense 
will be available. ae et al. v. Metropolitan Life Ins. Co. (Mo.) .................. 
§ 616%. SONS VUSIVENESS OF ADJUDICATION IN ACTION ‘AGAINST IN- 


.616%4—Insurer under automobile indemnity policy, guaranteeing payment of judgment against 
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insuréd, held bound by judgment obtained without its knowledge, in absénte of frautl. 
Insurer in automobile indemnity policy must pay judgment against insured, notwithstand- 


ing latter’s failure to comply wit icy by forwardin; S served. Kruger v. Cali- 
fornia Highway Indemnity Renae teat) RE " 


§ 617. JURISDICTION. 

617—In suit for cancellation for fraud of insurance policies between same parties, Fe/leral 
Courts may add amounts of the several policies for jurisdictional purposes. Federal Court 
held not to have equitable jurisdiction to adjudicate matter of. defense to action at law in 
state court in cause not removeable. New York Life Ins. Co. v. Marshall. (U. S.).. 

§ 618. VENUE. | 

618—Policy stipulation for venue of suit on policy in_certain county will not be enforced, 
though insurer is local mutual aid assotiation. Business Men’s Mutual v. Lockhart. 


(Tex. 

§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 

§ 623. WAIVER OF LIMITATIONS. 

(1).. In general, 

623(1)—Permitting agent to cause reasonable belief that claim would be paid held to subject 
insurance company to waiver and estoppel to set up limitations. Miceli et al. v. Atlas 
Assur. Co. Ltd. of London. (N. Y.) 

§ 624. PARTIES. 

(3). Mortgagors and mortgagees. 
624(3)—Lienholder entitled to entire amount of policy may sue under loss payable clause as 


1s interest may appear, independent of insured. Insurance Underwriters Agency v. 
Pride. (Ark.) 


25. PROCESS. 
626. IN GENERAL. 

626—Citation directing sheriff to summon commissioner of insurance held insufficient to give 
court jurisdiction to render default against insurer. American Citizens Labor & 


tective Inst. of Texas v. Henderson. (Tex.) 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. a FORM AND REQUISITES IN GENERAL. 
. In general. 
629(1)—Complaint prescribed for actions on life policies held inapplicable to suits on accident 
and mutual benefit contracts. Gilliland v. Order of Ry. Conductors of America. (Ala.).. 
629(1)—Averment that sum claimed was due on policy held not objectionable, as not showing 
that insured died within life of policy. American Nat. Ins. Co. v. Moss. (Ala.) 
OCT ar a of person injured by automobile against owner’s indemnitor held proper 


eading of statutory contractual relation. Malmgren et al. v. Southwestern Automobile 
ns. Co, (Cal.) 


629(1)—Petition on life policy held not demurrable because showing no beneficiary and that 
i 


— was not personal representative of insured’s estate. Life Ins. Co. of Virginia v. 


mete. Comy ...35,. 
629(1)—Allegation that defendant = 


rivate corporation doing business in Lubbock County, 
Tex., insuring property held to su 


ciently allege corporate status and transaction of busi- 
ness in State. St. Paul Fire & Marine Ins. Co arnest et al. (T 


. V. 
§ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 
(2). Conditions as to notice and proof of loss. 
634(2)—Petition to recover on hail insurance policy held good against demurrer based on 


failure to allege proof: of loss within 60 days. Great American Ins. Co. of New York 
v. Harrington (O 


kla.)_ . ea 
635. LOSS AND CAUSE THEREOF. an a 
635—Value of property destroyed was necessary allegation in petition to recover on Farmers 
Mutual fire policy. Petition to recover on Farmers Mutual fire policy, not alleging value 
of property, failed to state catise of action. ‘Tiller v. Farmers Mut. Fire Ins. Co. of 


Billings, o. _{(Mo.) 
{ NONPAYMENT, : . 7 f 
638—Allegation of insurer’s failuré to pay loss after legal notice held insufficient to invoke 


statute penalizing insurér for failure to pay after démand. National Casualty Co. v. 
Mahoney. 


ex. 

§ 639. ANTICIPATING DEFENSES. : 

639—Insured, relying on exception to provision precliding recovery for death from abortion, 
must plead and prove it. Watkins v. Security Ben. Ass’n. (Colo.).... 

639—Plaintiffs were not required to plead provision of mutual accident policy for payment 
of certain sum per joint membership at time of injury. Business Men’s Mutual v. 
Lockhart. ( Tex.) 

§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 

(1). In_ general. : 

640(1)—Insurer did not have to plead that it had no_notice of mortgages placed on insured 
property after issuance of policy. Niagara Fire Ins. Co. v. Mullins. (Ky.).......... 

640(1)—Insurer’s defense of accord and_ satisfaction, by returning premiums under self- 
destruction clause, held insufficient. Woodberry v. New York Life Ins. Co. 

(2). Avoidance and forfeiture. 

640(2)—Plea alleging insured’s breach respecting inventories, iron safe clause, and produc- 
tion of books and inventories after fire held not demurrable. Yorkshire Ins. Co. Limited 
of London v. Gazis. (Ala.) 

640(2)—Insurer’s plea, setting up provision requiring sound health of insured, held defective 
in not averring disease increased risk. Cotton States Life Ins. Co. v. Crozier (Ala.) .. 

640(2)—Burden was on insurer to set insured’s non-compliance with condition of policy 
sued_on. Martoni v. Massachusetts Fire & Marine Ins. Co. (Conn. 

640(2)—Plea that insured untruly represented in application that policy had never been refused 
him on plan and premium rate ey applied for sets up good defense to action on 
policy. Mutual Life Ins. Co. v. Denton. Florida.) eee os ODER UN ce male Ct Rabe vane Tt 

640(2)—Answer in suit on insurance policy, providing that policy was void if property is 
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mortgaged, that existence of mortgage was material to risk, that their existence was 
known to insured, and that his failure to reveal same amounted to concealment held good 
ainst demurrer. Union Assurance Soc., v. Reneer. (Ind.) 
640(2)—_Defense that insured was not in good Tt” as required when policy was delivered 
me A be piraced in absence of contrary statute. Michel v. Mutual Life Ins. Co. of N 
a 
640(2)—Where there was no medical examination, gnevver, alleging unsound health and treat- 
ment for serious diseases within two years, making policy void, held to constitute defense. 
Though application was not part of policy, answer alleging polic was induced by false 
es e et held to state valid defense. Metropolitan Life Ins. Co. v. Taylor’s 
m’r, Ky 
640(2)—-Answer, not showing failure to discover fraud in obtaining policy sued on before 
loss or facts avoiding inference of agent’s knowledge of its issuance, held demurrable. 
Central States Fire Ins. Co. of Wichita, Kan. v. Holland et al. (Ky.) 
3). Loss and cause thereof. 
640(3)—Insurer, denying liability for death resulting from abortion need not deny that abor- 
oe was Ceasar within exception of constitution and by-laws. Watkins v. Security Ben. 
ss’n. (Colo 
640(3)—Insurer need not plead limitation of — as defense under distribution clause. 
Commercial Union Fire Ins. Co. v. Marshall et ( 
§ 641. oe OR REPLY AND SUBSEQUENT PLEADINGS. 
(2). Estoppel and waiver, 
641(2)—Waiver or estoppel against insurer’s asserting insured’s breach of fire policy provi- 
sions must be charged directly against insurer, or agent’s authority to bind principal 
alleged. Insured’s replications an ing | waiver and estoppel by acts of — agent to 
set up defense of double insurance held demurrable. Yorkshire Ins, imited of 
London vy. Gazis. (Ala.) 
§ 642. DEMURRER. 
642—On general demurrer to complaint on accident policy, court may presume that plaintiff, 
having insured’s surname, was related to and entitled to estate of insured, and hence 
not limited to recovery for death. Life & Casualty Co. v. Ford. (Ark.) 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint or petition. 
643(1)—-Defect in petition failing to state value of property deste 
Tiller v. Farmers Mut. Fire Ins. Co, of Billings, Mo. 
2). Plea, answer, or reply. 
643(2)—Refusal to permit amended rejoinder, pantios provision that no agent could waive 
rovisions of policy sued on held proper. entucky Central Life & Accident Ins. Co. v. 
dmonson. Ky. 
§ 644. BILL OF PARTICULARS. 
644—Ordinarily in action on insurance policy covering numerous separate articles, defendant 
is entitled to bill of particulars. Refusal to require bill of particulars in action on fire 
policy held abuse of discretion. Intermountain Ass’n of Credit Men v. Milwaukee Me- 
chanics Ins. Co. (Idaho.) 
§ 645. a PROOFS. AND VARIANCE. 
(2). Matters to be proved. 
645(2)—-Insured suing on policy of marine insurance must allege and show loss resulted from 
peril insured against. Griffin Fuel Supply Co. v. Automobile Ins. Co. of Hartford, Conn. 


645 (2)—Beneficiary of accident olicy, not covering loss by intentional means must allege and 
Rove death caused exclusively by bodil faluries sustained solely through accidental means. 
lobe Indemnity Co. v. Reinhart. iMd 

645(2)—Plea of amicus curiae with su aie evidence the insurer was fraternal benefit 
association, held not to require judgment that service on vice-president was improper. 
Amicus curiae, a ee on a, must show insurer was fraternal benefit 
society, as alleged Fort Worth Mut. Benev. Ass’n v. Martin et al. (Tex.) 

645(2)—No proof was necessary of agency of one alleged to be local agent of corporation on 
whom service could be had. St. Paul Fire & Marine Ins Co. v. Earnest et al. (Tex.).. 

(3). Evidence admissible under pleadings. 

645(3)—Allegation in answer that by-laws constituted part of policy held to entitle company 
to introduce by-laws to show liability less than amount claimed, Refusing to admit proof 
of alleged by-laws of insurance company to show limitation of liability held error. Old 
American Ins. Co. v. Jackson. (Ark.) 

645(3)—Plaintiff assignee suing on fire policy, alleging that it was creditor of insured, was 
properly permitted to make erent thereof. Intermountain Ass’n of Credit Men vy. Mil- 
waukee Mechanics Ins. Co. (Idaho.) 

645(3)—Proof that insurer waived provision ae other insurance hed ——_ under 
traverse without plea in avoidance. A®tna Ins. Co. v. Hensley. 

645(3)—Evidence that beneficiary mailed check held not competent to am policy. a, aes 
iapeet, where declaration admitted lapse and alleged reinstatment. mans v. York 
Life Ins. Co. (Mass.) 

645(3)—Insured not pleading failure to tender unearned premium as waiver of provision in- 
velidating _oemey perenne. * subsequent mortgage cannot rely thereon. Interstate Fire 
ns. orrels. 

§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 

n genera 

646(1)—Acceptance of assignment of life insurance policy held not presumed, where assignee 
was oa hold policy for assignor’s benefit without personal profit. Jackson v. Tallmadge 
et al (N 

(2). Avoidance and forfeiture—insurance of sores ay 

646(2)—Insured relying on substitute for customary meth k 
sent it so that its sufficiency may be determined, Northwestern Marine Ins. Co. 
+: BEA, 7) CRG is s varine + too caesebanas< ates Stes aun aco ovare Beal kai @eatan ta oS Ua vn ote 
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3). —— Life and accident insurance, . 
646(3)—Burden is on plaintiff suing on insurance poli cy to show deceased insured’s pre- 
mium check, tendered after grace period, was accepted. Rogers v. Columbian Nat. Life 


Ins. Co. (Ia. 

646(3)—In suit on life policy, with defense of fraud and denial thereof, burden was on in- 
surer. Commonwealth Life Ins. Co. v. Spears. (K 

646(3)—Insurer has burden of proving representation in 
and material. Penick v. Metropolitan Life Ins. Co. y. 

546(3)—Insured’s statements as to consultations with physicians held representations and not 
a and materiality must be proved. Krauza et ux v. Golden Seal Assur. Soc. 


646(3)—To defeat recovery on life policy requiring insured to be in sound health on deliv- 
ery thereof, insurer must prove death resulted from pre-existing cause. American Nat. 
Ins. Co. v. McKellar. (Tex.) 

(5). Estoppel and waiver as to avoidance or forfeiture. 

646(5)—Where insured mortgaged insured property, there was no presumption that insurer 
knew of mortgage. Niagara Fire Ins. Co. v. Mullins. (Ky.)..........00 ssc eeeeeeeene 

646(5)—Presumption that agent issuing and delivering policy may waive provisions by words 
or conduct does not apply to mere soliciting agents. Continental Ins. Co. of City of 
New York v. Simpson. (Ky.) . ‘ 

646(5)—Collusion will be presumed, where local examiner writes‘out and forwards to insur- 
er application containing applicant’s answer, known to examiner to be false. Emery 
v. New York Life Ins. Co. (Mo.) : s 

646(5)—lInsured asserting estoppel of insurer to declare policy void must show conduct mis- 
leadin: bie it he reasonably was entitled to rely on. Inventasch v. Superior Fire 
Ins. Co. . 


(6). Risk and cause of loss in general. _ 
646(6)—Burden is on insured, suing on burglary policy, to prove that loss was caused b 
burglary, theft, or larceny. Insured was not required to show in action on burglary pol- 
icy, that tenant did not steal missing articles, nor who stole them. National Surety Co. 
of New York v. Fox (Ark.) . geese 
646(6)—One suing under accident policy must show death of insured was from “bodily injur: 
sustained through accidental means. Moore v. Fidelity & Casualty Co. of New Yor 


(Cal. : 
646(6)—Burden is on beneficiary to prove death of insured who disappeared. Axen v. Mis- 
souri Life Ins. Co. (Ia.) egeees . 
646(6)—Beneficiary under accident policy had burden to show killing in attempt to rob, in 
view of pleading. Bingham v. Continental Casualty Co. (Ky 
646(6)—Under accident policy, plaintiff must show that death resu 
v. Pacific Mut. Life Ins. Co.’ of California. (Mo.) ae 
646(6)—Insurer, asserting willful burning of poe covered by -_ sued on, has bur- 
den of proof. Kimball Ice Co. v. Hartford Fire Ins. Co. (U. 53.) ; 
646(6)—Burden was on insured to prove that tug’s loss was caused by peril of sea, though 
insurer waived implied warranty of seaworthiness by making examination and survey. 
Fireman’s Fund Ins. Co, v. Compania De Navegacion. . S. 3% . 
646(6)—Burden of proof as to marine loss held not changed by defendant’s giving evidence 
= cute — general denial. Automobile Ins. Co. of Hartford, Conn. v. Central Nat. 
an we * 
646(6)—In action of accident policy, plaintiff must show that means of injuries were accidental. 
In action under accident policy, plaintiff, having shown occurrence of death in way_point- 
ing e = need not disprove other causes. Metropolitan Life Ins. Co. v. Broyer 
(7). Suicide. 
646(7)—Evidentiary presumption is that fall resulting fatal injury of insured was accidental, 
not intentional. On production of evidence that insured’s injury was self-inflicted, burden 
remained on plaintiff to show that it was accidental within policy sued on. Globe In- 
Gus * Ca. Ses. CE rn nc ech ccctbcancandymacern cent iesen nha 
646(7)—In action on life insurance policy, evidence of suicide must preclude every reasonable 
hypothesis of natural or accidental death to reverse contrary determination, Garbush v. 
New York Life Ins. Co. (Minn.) 
646(7)—There is presumption that asphyxiation of one insured under accident policy was acci- 
dental, and not suicide. Metropolitan Life Ins. Co. v. Broyer (U. S.) 
§ 647. ADMISSIBILITY OF EVIDENCE. 
647—-Secondary evidence of note is not admissible until note is shown to be competent. Evi- 
dence of contents of lost note held inadmissible, where it was shown that the note was 
- — and the handwriting was not indentified. Cohen v. New York Life Ins. Co. 
cor & 
§ 648. —— IN GENERAL. 
(1). In general. 
648(1)—Excluding statement of president of life insurance company as to yield of assess- 
ment to which company’s liability was limited held error. Old American Ins. C 
Jackson. (Ark.) 
648(1)—Evidence of number of members of mutual aid association by insured’s class at time 
= a. we held admissible in action on policy. Business Men’s Mutual v. Lock- 
art. ex. < 
648(1)—Testimony of insurer’s medical director as to exercising more care in gassing on ap. 
lication for particular insurance carried by deceased held inadmissible. outhland Life 
ns. Co. v. Norton (Tex.) 
§ 650. APPLICATION FOR INSURANCE, ; s _ dys 
650—Application, relevant parts of which were not attached to or ean on policy, is in- 
admissible in evidence. Kentucky Central Life & Accident Ins, 
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650—Application and applicant’s see to 
sentations, where not attached to fae 
§ 655. FRAUD OR MISREPRES 


oaiees | held inadmissible to show misrepre- 

outhern Ins, Co. v. Nicholson. (Tex.) 

NTATION. 

(2). Life and accident insurance. 

655(2)—Ap Reais though unattached is eenleniie to groze fraud ate, licy when not 
ref acne to therein. Metropolitan Life Ins. Co. v. Taylor’s Adm’r. e oe en ee. oe 

655(2)—Defense of misrepresentation held available on flat rate insurance a: notwithstand- 
ing application was not attached. Craig et al. oe litan Life Ins. Co. (Mo.) 





655(2)—Where insurer claimed fraud res i heaith taining life policy, testimon: ‘that 

a at policy held admissible. aco Mut. Life & Accident Co. v. Haffer- 

OS. Ce Ge ee re a es eh et A er ee 

§ 659. P-__*" DEATH OF OR INJURY TO PERSON INSURED, AND CAUSE 
THEREOF. 


(1). In general. 
659(1)—Documents included in proofs of loss held admissible to prove that death of insured 
was due to criminal abortion. Watkins v. Security Ben. Ass’n. (Colo.).............. 
659(1)—In determining whether death by gas asphyxiation was by accidental means, 


may consider whether circumstances showed reason for insured’s suicide. Me of as 
Lite Ins. Co. v. Broyer. Ss.) 


2). Suicide. 

659(2)—Evidence that insured was delirious four hours before accident would be material on 

issue of mental condition at time. Globe Indemnity Co. v. Reinhart. (Md. 

661. AMOUNT OF LOSS. 

661—Inability of ee of fire policy to furnish books of account inventories and records 
does not, of itself, preclude recovery. Intermountain Ass’n of Credit Men v. Milwaukee 
Mechanics Ins. Co. CID na sels a Swe sake d Fs eRe Ue eek tas ee eee se oeke es 

661—Admitting evidence of insured’s damage to open and unopen cotton held not error, 
where insurance contract authorized recovery in some measure for damages to both open 
and unopened cotton, Potomac Ins. Co. v. Easley. (Tex.) .............eeeeeseeeesege 

661—Where penne for automobile accident exceeded insurance policy and insured sued in- 
surer for re using settlement, testimony concerning arenes was inadmissible. G. A. Stow- 
ers Furniture Co. v. American eee Se ae ee ern ee ey ee ae 

661—In action on automobile collision policy, asking witness whether-new body was required 
to “suitably repair and replace” held not error. Standard Accident Ins. Co. of Detroit 
p< RE 5 cat Nosy chat dca eco ara faba d aA s o aiete tein bn Rca iia ash da bs ue eS ARN 

$ 662. rg : TICE — PROOF AND ADJUSTMENT OF LOSS. 

n genera 
+0) Sere of loss were not evidence of value of property by burned nor completed on such 
ssue. Tiller y. Farmers Mut. Ins. Co. of Billings, Mo. (Mo.) ................-2005- 

662(1)—Where defense of insurer against liability was that og a accident was not imme- 

diately given, whether delay prejudiced insurer’s rights held material under evidence. 


General Acc. Fire - Life Assur. Corporation, Limited v. Butler’s Ice Cream Factory, 
Inc. et al. (Tex 








§ 664. ESTOPPEL ‘OR WAIVER. 

664—Inadmissibility of ap maneation, not made part of policy, does not prevent showing that 
insurer stated insured’s age in mg with meri that he was older. Kentucky 
Central Life & Accident Ins. Co. Edmonso: BED Athy Aa Wid bth « WK, de aR oe 

§ 665. WEIGHT AND SUFFICIENCY OF EVI DENCE, 


In general. 


(1). 

665(1)—In action on the life pales evidence held to support finding that insured’s attem aot 

change of beneficiary shortly before death was void for want of mental capacity. Gillha 
ee ns eae er ee ree er ee er ee eee 
665(1)—Verdict for insurer, sued on fire policy, —_ unauthorized, under evidence showin 

— had not been cancelled or voided and loss was unpaid. Hodges vy. Planters 
eoples Mut. Fire Ass'n. of Gesreis. (GG) 6563 node po senvinen carne signs taain eh ans 
665(1)—In action on policy covering hemp and tow, evidence held sufficient to support ver- 
dict for insured. ational Union Fire Ins. Co. v. Forkner. (Ky.) ..........--+spee0> 
665(1)—Evidence held not to support allegations that insurer, without consideration, in vio- 
lation of contract coumies insured to sign application for reinstatement. Umans v. 
Ns Ronit I ta aie Sac ae Re aha ea inne at Ce tanestel nie 
665(1)—Evidence held to justify finding that insurer refused to proceed with arbitration, there- 
b on action on policy. Munro Tp. v. Pioneer Reserve Mut. Fire Ins. Co. 
3 ale Se ane tiie ate arctic neler eta gee Reet ee age a: ee aay re 
665(1)—Awarding damages against insurance compa ny for vexatious ‘refusal to pay policy held 
improper under evidence. Andrews v. Bull Dog Auto Ins. MUNN coat aie 6iosehacdas aes 
665(1)—Certificate of commissioner of insurance, authorizing iene to aa business as 


fraternal benefit society, held not evidence 7 om liance with statute, as alleged. Fort 
Worth Mut. Benev. Ass’n v. Martin et al. ae) 


(2). The contract. 

665(2)—Evidence held to warrant conclusion that life policies were unconditionally delivered 
to insured by insurer’s agent. Bloom v. Pacific Mut. Life Ins. Co. of California (Cal. 

665(2)—Evidence held to sustain finding, in action on policy, that insurer ~~ ; 
to Sore agent for unconditional delivery to insured. Mutual Life Ins. alti- 
ore v. Sf rere rere er er eer rer ere ere er re 
665(2)—-Evidence held to support conclusion that there was previous valid oral contract to 
von ealier was issued, A®tna Ins. Co. Hartford, Conn., v. Licking Valley Milling Co. 


(3). Avoidance and forfeiture. 
665(3)—Evidence that insured became permanently insane maturing disability clause of life 
insurance policy prior to expiration of agreed extension and was so _continued_until_his 


death held to support judgment for beneficiaries. Pfeiffer et al v. Missouri State Life 
Ins. Co. (Ark.) 
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G)—tateg that model of car insured was not misrepresented held not against evidence 

in action of fire and theft policy. Bennett v. Northwestern Nat. Ins. Co. (Cal. 

665(3)—Signed application, physician’s examination and unfavorable report and destruction of 
application, held to prove application for policy of life insurance and rejection. Mutual 
sre ied, Oe Ee COED on cc eh nth ac cae che talis pent cean eens 

665(3)—-Finding for beneficiary under policy representing insured had not been under physi- 
cian’s care for last two years held not sustained by evidence to contrary. Metropolitan 
Life Ins. Co. v. Head, (Ind.) . 

665(3)—Evidence that insurer soqeires reinstatement application showed deceased’s check, 
puteree me, ee on lapsed policy, was not accepted. Rogers v. Columbian Nat. Life 
ns. Co. a. 

665(3)—Evidence to show health and accident insurance was granted on false statement in. 
application as to plaintiff’s health material to risk. Russell v. United Casualty Co. (Kans.) 

665(3)—Evidence held to show that beneficiary participated in any fraud of insurer’s agents 
and examining physician in procuring life insurance. Commonwealth Life Ins. Co. v. 


Spears. y. 
665(3)—Evidence of fall of insured and other insurance held insufficient to establish material 
misrepresentations ip application for accident insurance policy. Cotton States Life Ins. 
Co. v. Spencer. (Ky. 789 
665(3)—Conflicting evidence held to support finding that insured automobile was not locked 
as required by policy at time of theft. Pisciotte v. Indemnity Co. of America (La.) ..1100 
665(3)—Evidence held to show sinking of barge was due to unseaworthiness and. overloading, 
and that watchman was not left at all times. Perryman Burns Coal Co. Inc. v. North- 
western Fire & Marine Ins. Co. (N. Y.) ... : 879 
665(3)—Evidence held to authorize recovery on the life policy claimed to have lapsed. Askins 
v. Columbian Nat. Life Ins. Co. (S. C.) 294 
665(3)—-Finding that insured’s answer relating to his health was true held sustained by evi- 
ence in suit on life policy. That insured’s application to another insurer was rejected 
for ill-health held not evidence of ill-health when applying for insurance a year later. 
Waco Mut. Life & Accident Ass’n v. Hafferkamp. (Tex.)..................cc0cueee 308 
665(3)—Evidence held conclusively to show that no sufficient records of sales were made by 
insured within record warranty clause. Northwestern Fire & Marine Ins. Co. v. 
_Dorough. (Tex.) 360 
665(3)—Insurer held not to have sustained burden of showing that insured died from cause 
antedating delivery of life policy, American Nat. Ins. Co. v. McKellar. (Tex.).... 616 
665(3)—Evidence held to sustain finding that misrepresentations in application for life in- 
surance were not material to risk, nor made with intent to deceive. Southland Life Ins. 
Co. v. Norton. (Tex.) Sedat 
(4). Loss and liability of insurer in general. 
665(4)—Insured was not required to segregate and value each item of merchandise, where 
damage from smoke and water was general, but could prove loss by experts in terms 
of percentage. Penn-National Hardware Mutual of Huntington, Pa., et al. v. Griffin. 939 
rk, 
665(4)—Evidence, in action on burglary policy that doors and windows were open and cer- 
tain articles missing when insured came home, warranted finding that they were stolen, 
National Surety Co. of New York v. Fox (Ark.) ... : ‘3 
665(4)—Evidence held to support finding of total inability of insured to transact busines 
me 28 — or walnut grower. Fitzgerald v. Globe Indemnity Ins. Co. of New 
for! al. 
665(4)—Evidence held to show that insured caused barn in which insured tobacco was_stored 
to be burned, barring recovery on policy. Westchester Fire Ins. Co. v. Bowen. (Ky.).. 
665 (4)—Insured held not to have sustained burden to prove that ring was stolen by any person 
whose property was covered by the policy. Rosen v. Royal Indemnity Co. rn ee 
665(4)—-Policy and application are not evidence of value of property at time of loss. iller 
v. Farmers Mut. Fire Ins. Co. of Billings, Mo. (Mo.) p 
665(4)—-Evidence held to show sinking of barge was due to unseaworthiness and overloading, 
and that watchman was not left at all times. Perryman Burns Coal Co. Inc. vy. North: 
western Fire & Marine Ins. Co. (N. Y. 
665(4)—That automobile accident liability insurance refused settlement in good faith held 
shown in suit by insured for liability in excess of policy. G. A. Stowers Furniture Co. 
v. American Indemnity Co. (Tex.) : : ; yaa, 
665(4)—Burden of showing loss by one of insured marine risks does not require jury to be 
satisfied as to which was actual cause. Automobile Ins. Co. of Hartford, Conn. v. 
Central Nat. Bank. (U. S.) r am . nade 
665(4)—Evidence, in action on automobile collision policy, held to justify that car was wrecked 
by collision with mail box posts. Small v. Standard Acc. Ins. Co. (Wash.) 927 
665(4)— Evidence held to justify finding that insurer was not liable for amount paid by_em- 
ployer on judgment for death of minor unlawfully employed. Ocean Accident & Guar- 
antee Corporation, Ltd., of London v. Washington Brick & Terra Cotto Co. (Va.)....1130 
; Life and accident insurance. ce : ; 
665(5)—Verdict for insured on accident ea under conflicting medical testimony that blow 
caused —— opps. could not said to be unsupported. Mid-Continent Life Ins. 
‘o. v. Chappel. (Ark. bis widearee 
665(5)_—Evidence did not demand inference that insured, disappearing for seven years, died 
before policy expired and precluded recovery of full amount of policy. Ingram v. Metro- 
politan Life Ins. Co. (Ga.) ....... : : 978 
665(5)—Evidence held to warrant jury finding that insured suffered lobar pneumonia, under 
policy not covering bronchial pneumonia, notwithstanding inconsistent verified statement. 
Commonwealth Casualty Co. v. Kincaid. (Ind. : ‘ , 138 
665(5)—Evidence held insufficient to establish death of absent insured at time benefit certificate 
was in force. Hicks v. Modern Woodmen of America. (la. 
665(5)—Burden of proof is not sustained by showing facts 
recovery. Bingham v. Continental Casualty Co. (Ky.) 
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665(5)—Showing violence as cause of death prima facie establishes death. Cause of death of 
one insured against accident may be shown by circumstantial evidence. ‘Evidence held 
to sustain finding that negro killing one insured against accident did not intend to kill 
or injure him. Nerrow v. Pacific Mut. Life Ins. Co. of California. (Mo. 

665(5)—Doctor’s correspondence and reports to insurance company held sufficient proof of 
injury within accident policy. Accident policy paying specified sum during life time 
and during disability of insured entitled insured to recover indemnity during entire period 
of disabiltiy, evidence of injury from breaking leg held to show total and permanent dis- 
ability within meaning of accident policy. Wenstrom v. Attna Life Ins. Co. (N. D. 

665(S5)—Evidence held to sustain finding that amputation of leg, necessitated by injury, per- 
manently and wholly prevented insured from performing work for compensation within 
life insurance policy. Great Southern Life Ins. Co. v. Johnson. (Tex.) 
665(5)—-Evidence justified finding that insured’s condition resulted from blow on head, entitl- 
ing him to recover under accident policy. Western Casualty Co. v. Shepard. (Tex.) .. 
(7). Proof and adjustment of loss. 

665(7)—Death certificate was evidence only of compliance with requirements of policy, 
not of truth of facts stated. Cotton State Life Ins. Co. v. Crozier. (Ala.) 

665(7)—Evidence held not to show that liability insurer was not notified of«accident until three 
months afterward. Dennis Sheen Transfer v. Georgia Casualty Co. (La.) 

AG )—r Ss finding that insurer, was not injured by delay in giving written notice of 
accident held sustained by evidence, in action on liability policy. eneral Acc. Fire & Life 
Assur. Corporation, Limited, v. Butler’s Ice Cream Factory, Inc. et al. 

( Estoppel or waiver. 

665(8)—Burden of insured of showing insurer’s refusal to pay excusing failure to make 

proof of loss held not sustained by evidence. Fire Ass’n. of Philadelphia v. Cooper. 


v. Edmonson. (Ky 


665(8)—Evidence showin 


permitted burglary policy to stand after knowledge to defect held ‘insufficiently to estop 
insurer. Leach v. Commerical Casualty Co. (Mich.) 


665(8)—Evidence of conspiracy between insured and examining physician held to warrant 
reversal of judgment against insurer. Examining physician’s discovery of, and failure to 
report, goiter would not conclusively prove collusion with applicant, in absence of evi- 
dence physician knew it to be exophthalmic. Emery v. New York Life Ins. Co. (Mo.) 

€65(8)—Waiver in insurance application of law forbidding testimony by physician examining 
insured as enforceable by insurer against all parties claiming interest in policy. Insurer 
under application waiving law forbidding testimony by physician examining insured may 
require physician’s testimony to show policy was fraudulently procured. New York Life 
Ins. Co. v. Snyder (Ohio.) ..... é 

665(8)—Clear proof is required to cause estoppel under insurance contract. Inventasch v. 
Superior Fire Ins. Co. (R. I.) . 

665(8)—Evidence held insfficient to supp 
did not own property and waived ownership requirements. United States Fire Ins. 
of New York v. Farris (Tex.) 


§ 666. AMOUNT OF RECOVERY. : 

666—Any competent and material evidence is admissible to prove extent of insurance loss. 
Connecticut Fire Ins. Co. v. Boydston. (Ark.) i 480 

666—Amount of unpaid premiums must be deducted from judgment for value of destroyed 
property in suit to reform policy and for value of property destroyed. American Al- 
liance tas Lov, Pa om. Cee)... SEE ees y ; BS ent 

666—Verdict of $598.85 for plaintiff suing on health insurance policy and confined to house 
by sickness not more than 7 weeks, held excessive and reduced to $410. Barbour v. In- 
terstate Business Men’s Acc. Ass’n. (Me.) err ; Reina 1080 


666. Rendering judgment against liability insurer in excess of amount actually paid by in- 
sured under judgment, which amount policy made limit of recovery held not error, where 
insurer refused to conduct insured’s defense. Judgment against liability insurance com- 
pany divided between insured, against whom judgment had been recovered, and assignees 
of policy held not double recovery, where not exceeding amount of judgment against_in- 
sured. General Acc. Fire & Life Assur. Corporation, Limited, v. Butler’s Ice Cream Fac- 
tory, Inc., et al. (Tex.) 

§ 668. QUESTIONS FOR JURY. 

(1). In general. : sont ‘ are 
668(1)—Retention of premiums without tender for eight months, while claiming invalidity of 
policy from beginning, held to make vexatious refusal to pay question for jury. Avery 
v. Mechanics Ins. Co. of Philadelphia. (Mo.) .. . § 
668(1)—Whether accident insurer was guilty of vexatious refusal to pay loss imposing statu- 
tory liability held for jury. Nerrow v. Pacific Mut. Life Ins. Co. of California. (Mo.) 


668(1)—Where insurance company’s answer denied plaintiff was deceased’s administrator and 
plaintiff failed to prove that fact, overruling defendant’s demurrer to evidence held error. 
Craig et al. v. Metropolitan Life Ins, Co.. (Mo. > , . 
668(1)—Whether insured, not having access to policies, “_ saate to insurer’s agent, changed 
beneficiary — wife to his mother, held for jury. ibson v. National Life & Accident 
Ins, Co. (Tex.) PO af ‘ sii vs a 
668(1)—Evidence as to reasonableness of notice given by insurer, disclaiming liability for 
death of minor unlawfully employed, held sufficient for jury, Ocean Accident & Guarantee 
Corporation, Ltd. v. Washington Brick & Terra Cotta Co.. (Va.) 
(2). Agency. s ; : 
668(2)—Whether agent of mutual insurance company had authority to waive failure to pay 
premiums held for jury. Great Southern Mut. Life Ins. Co. v. Moore. (Ark.) 
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668(2)—Evidence held not to show that brokers to whom burglary insurance premium were 
aid were company’s agents, warranting peremptory instruction for insurer. Klein v. 
jinited States Casualty Co, (Mo.) 
The contract in general. 
668 (3)—Date ‘on which oral contract of insurance was to begin held for jury. ogee v. 
Pennsylvania Fire Ins. Co. (R. I. 
4). Avoidance and forfeiture. 
668(4)—Whether barn had been vacant certain time before fire and whether it was burned by 
insured, held for jury. Johnston v. Farmers’ Alliance Ins. Co. (Kans.) 
668(4)—Where uncontradicted evidence shows such a_ substantial violation of condition in 
policy as to leave no room for an honest difference of opinion among ordinary sensible men, 
question is for court. Glens Falls Ins. Co. v. Elliott et.al. (Ky.) 
668(4)—Whether beneficiary stated that insured was over or under maximum insurable age 
would be for jury on conflicting evidence. Kentucky Central Life & Accident Ins. 
v. Edmonson,  (Ky.) 
ane, Whether violated provision prohibiting additional insurance held for jury. Clower 
. Fidelity Phenix Fire Ins, Co. of New York (Mo.) 
(5). —— Title or interest m, possession of, or incumbrance on. property. 
668(5)—General affirmative charge for plaintiff suing on fire policy for loss of furniture in 
building also covered, held erroneous under evidence that plaintiff, without defendant’s 
ae had no interest in building or land. Superior Fire Ins. Co. v. Whelchel. 
(Ala.) oe 
668(5)—Question whether insured borrowing and, ‘signing, as buyer, purported conditional sale 
contract, created lien on car preventing recovery on fire and theft policy, held question 
of fact. Bennett v. Northwestern Nat. Ins. Co.  (Cal.) 
668(5)—Fire policies held void in toto for breach of condition against mortgage as to part 
of personality directing verdict for defendants on fire insurance policies, because of 
chattel ssuetaene on property contrary to policies, held proper. Heliotos v. Great American 
Ins. Co. of New York et al. (N. J.) 


668(5)—Question of notice of change of ownership within reasonable time or whether loss’ 


occurred before expiration thereof held for jury. Svea Fire & Life Ins. Co. v. State 
Savings i Loan Ass’n. (U. S.) ; 
—— Fraud or misrepresentations in general. 
668(6)—Whether misrepresentations were made with intent to deceive in action on insurance 
policy, held. for jury. Metropolitan Life Ins. Co. v. Shaw. (Ala.) 
668 (6) —Insured’s fraudulent overvaluation of property and concealment of other insurance 
eld for jury. Hanover Fire Ins. Co. v. Coffman. (Ky.). 
668(6)—In action on fire and theft policy, overruling demurrer to evidence on ground of mis- 
re, once held not error, Andrews v. Bulldog Auto Fire Ins. Ass’n of Chicago. 
668(6)—-Whether false statement as to “wages in application for accident policy was material 
to risk held for jury.. Wicklow. v. United States Fidelity & Guaranty Co. (N. Y.) 
668(6)—Failure of insured, insuring building for $3,000, to disclose its purchase for $900, held 
‘ not to invalidate policy as matter of law. American Cent. Ins. Co. v. Wise. (Tex.) 
668(6)—lInsured did not defraud insurer, as matter of law, by not disclosing cancellation of 
prior insurance in. application filled in by insurer’s agent. Small v. Standard Acc. Ins. 
Co. . (Wash.) 
(7). Health, condition, or habits of insured. 
668 (7)—Whether insured -had pleurisy or tuberculosis, qostsary to representations made, held 
for jury, in action’on life’ policy.’ Metropolitan Life Ins. Co. v. Shaw. (Ala.) 
668(7)—-Whether insured, who had tuberculosis February 7th, and died therefrom February 
‘27, 1925, had tuberculosis when policy was delivered January 26, 1925, held for jury. 
Southern Life & Health Ins. Co. v. Morgan (Ala.) ©. 
668(7)—Whether_ insured’s ‘physical condition was such, when licy was reinstated, as to 
make it binding on insurer held for jury. Great Southern Mut. Life Ins. Co. v. Smith. 


(Ark.) 

668(7)—In action on life policy, ‘whether insured had tuberculosis at time of application held 
for jury. Southern Life Ins. Co. v. Floyd. (Ark. 

668(7)—No issue of false Tie nae is made for jury where physician testifies as to 


existence of disease denied in application, unless physician is impeached or contradicated. 
Peremptory instruction for insurer on issue of falsity of defendant’s statements in ap- 
lication held improper, where evidence was conflicting. False statement as to treatment 
y physician does not avoid policy in all cases. as matter of law. Where beneficiary’s 
testimony, if true, shows incorrect diagnosis by physician of insured’s blood pressure, 
question is for jury. Penick v. Metropolitan Life Ins. Co. (Ky.) 

668(7)—Representation that insured had not been under care of physican was not as matter 
of law false because she had consulted physicians. De Fazio v. Metropolitan Life Ins, 
Co. (N. Y.) Fane ea 

8). —— Pay ment of premiums. 

668(8)—Whether insured failed to pay premiums, ear causing policy to lagec before her 
death, held for jury. Great Southern Mut. Life Ins. Co. v. Moore. (Ark.) 

668(8)—Whether insurer received’ part of premium in cash and balance in extension note 
before life policy rn presenting forfeiture, as for jury. Missouri State Life Ins. 
Co. v. Brooks. (Ark. ; 

668(8)—Action on laabenmin contract held for jury on conflicting evidence as to whether 
cree were in arrears. Moore y. Lafayette Life Ins.-Co. (N. C.) 

10). Loss and liability of insurer in general. 

668(i0)—Whether barn had been vacant certain time before fire and_ whether. it was burned 
by insured, held for jury. Johnston v. Farmers’ Alliance Ins, Co. (Kas) 

668(10)—Whether damage from fall of neighboring wall 38 days after fire was covered by 
fire insurance policy held for jury. Automobile Ins. Co. of Hartford. Co in. v. Thomas 
et al. :(Md.) ... 
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668(10)—Whether fire existed in or outside soup pot left on gas flame by insured held, 
under evidence, for jury. Ellis v. Norwich Union Fire Ins. Soc., Ltd. (Mass.) 

668(10)—Whether damage to insured’s building was caused by windstorm within meaning of 
policy held for jury. Trexler Lumber Co. v. Allemannia Fire Ins. Co. of Pittsburgh. (Pa.) 

11). Life or ‘accident insurance. 

668(11)—-Whether insured, afflicted with tuberculosis, abandoning occupation, was ae 
to do so by ordinary care; and whether total disability existed, held for jury. 
7Etna Life Ins. Co, et al. (Ga. 

668(11)—Whether defaulting cashier's absence for seven years raised presumption of death 
= ~ jury in wife’s suit on life insurance policy. Axen vy. Missouri State Life Ins. 

0. a 

668(11)—Evidence held insufficient to take case to jury on issue whether insured was shot in 

on gia to ae within requirement of accident policy. Bingham v. Continental Casualty 
( 

668(11)—Whether killing of one, insured against accident was intentional was for jury. 

Nerrow a Pacific Mut. Life Ins. Co. of California. (Mo.) 
. Suicide. 

668(12)—Whether insured committed suicide is for jury, sna proofs of death show sui- 
cide. Benefit Ass’n of Ry. Employees v. Jacklin. (Ark.) 

668(12)—In action on accident insurance policy, evidence held for jury on question ‘of suicide. 
Cotton States Life Ins. Co. v. Spencer (Ky.) 

(13). Amount or extent of loss. 

668(13)—Evidence of damage to merchandise and fixtures dama meeet by smoke and water held 

- — eee for jury. Penn-National Hardware Mutual of Huntington, Pa. et 
v. Griffin (Ark 

668(13)—.W hether insured suffered “loss” of hand not entirely severed held for jury. 
ness Men’s Mutual v. Lockhart. (Tex.) 

668(13)—Evidence held sufficient for jury to determine damage in accordance with provi- 
sions of policy limiting liability to actual cash value. Svea Fire & Life Ins. a 3 
State Savings & Loan Ass’n. (U. S. 

668(13)—Whether death of insured was from cause which entitled beneficiary in accident 
ae a. oe held question for jury. A®tna Life Ins. Co. of Hartford, Conn., 
v. Smit (U . 

(14). Notice, proof, and adjustment of loss. 

668(14)—Whether insurer’s agent made false representations to insured in procuring — 
render of me and acceptance of settlement held under evidence for jury. Life & 
Casualt v. Sanders. (Ark.) 

668(14)— Sahar insured complied the: proof, of loss requirements of fire policy held for 
jury. Penn-National Hardware Mutual of Huntington, Pa., et al. v. Griffin. (Ark 
668(14)—Whether insured fraudulently overvalued piano in proofs of loss held for jury. 

Hanover Fire Ins. Co. v. Coffman. (Ky.) 

668(14)—Whether insured had sufficient information that he was in automobile accident to 
require him to give written notice to liability insurer held properly submitted to jury. 
Hermance v. Globe Indemnity Co. Y.) 

668(14)—Insurer could not as a matter of law avoid liability ‘under liability. policy by insured’s 
failure to give written notice of accident for 53 days, though policy required immediate 
notice. Under disputed facts or uncertain inferences, question of immediate notice, re- 
quired by insurance policy, is for jur Whether one insured under liabilty insurance 
az gave insurer reasonable notice o ‘accident held for jury. Whether insurer against 
liability was injured by Geer. of insured in giving written notice of accident held for 
jury. General Acc. Fire & Life Assur. Corporation, Limited, v. Butler’s Ice Cream 

actory, Inc. et al. (Tex.) 

6681 hether policy required physicians to give immediate notice to insurer on receiving 
letter from another physician, who discovered malpractice, held for jury. Fidelity & 
oer Co. of New York y. Rosenheimer et al. (U. S.) 

(15). Fred or waiver. 

668(1$)—Wherher forfeiture of life policy was waived by insurer’s receipt of part premium 

after lapse and insured’s mailing note for balance age BP 
Missouri State Life Ins, Co. v. Brooks, 

668 (43) Wet insurer waived proof of loss by Schacter a to adjuster, who said 
there was nothing to do until she heard from company, held for jury. MHavirland et. 
al, v. Farmers’ Ins. Co. of Cedar Rapids. (Ta.) 

668(15)—Disputed question whether insurer’s agent consented to or had knowledge ‘of addi- 
tional insurance on property and took no steps to cancel policy. National Union Fire 
Ins, Co. v. Forkner. (Ky.) 

668(15)—Evidence of insurer’s waiver of requirement that insured premises be occupied held 
for jury. Tiller v. Farmers Mut. Fire Ins, Co. of Billings, Mo. (Mo.) 

668(15)—Waiver of unconditional and sole ownership clause in fire policy held ‘for jury. 
Court may declare as matter of law that undisputed delay without excuse in tendering 
back premiums is unreasonable. Avery v. Mechanics Ins. Co. of Philadelphia. (Mo.). 

668(15)—On proof reasonable establishing waiver of proof of loss, waiver becomes oury ques. 
tion; where insurance company admits acts pleaded by laintiff as waiver of proof of 
loss, waiver is — for court. Great American Ins. Co. of New York v. Harrington 
TED. a scs cs 

668 (15)—Insurer’s waiver of “iron safe clause” and ing robibiting keeping and ™ of 
gasoline on premises held for jury. Trakas v. Globe & Rutgers Fire Ins. Co. of 
York (S 

668(15)—Insurer’ ‘s knowledge ‘of material facts respecting failure to give notice prior to mal- 
practice held for jury. Fidelity & Casualty Co. of New York v. Rosenheimer et al. 


U. S.) 
§ 669. INSTRUCTIONS. 
(1). In general. 
669(1)—Requested instruction precluding recovery for total disability caused by appendicitis 
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developing two days after accident held 
Continent Life Ins. Co. v. Chappel. 
669(1)—lInstruction to assess penalty and ees fees, if insurer “‘vexatiously, that is, 


without reasonable cause, refused to pay,” held erroneous. Avery v. Mechanics Ins. 
Co. of Philadelphia. (Mo.) 
2). The contract. 
669(2)—Instruction on insured’s purpose in obtaining physical possession of life policies and 
inability to accept them without examination held properly refused as invasion of jury’s 
province am not supported by evidence. Bloom v. Pacific Mut. Life Ins. Co. of Califor- 
nia (Ca 
(9). Estoppel or waiver as to avoidance of iy yp 
669(9)—-In action on policy, instruction that — for insurance a all questions 
truthfully held not too general. Andrews v. Bull Dog Auto Ins. 
(10). Loss of property or indemnity and cause thereof. 
669(10)—Instruction that retaking of automobile by insured’s lessor was immaterial held _pro- 
per in action on theft policy. Charge that insurer must have failed to return or offered 
to return automobile in substantially same condition as before theft for insured to recover 
on theft policy, held proper. Martoni v. Massachusetts Fire & Marine Ins. Co. (Conn.) 
669(10)—-Instruction requiring jury to find that insured received bodily injury, effected di- 
rectly and independently of other circumstances, by accidental means, and not by inten- 
tional act, property defined “Accidental means.’ errow v. Pacific Mut. Life Ins. Co. 
of California. (Mo.) 
(11). Death of or injury to person insured and cause thereof. 
669(11)—Instructions on presumption that insured’s fall from second-story window was acci- 
dental held reversible error. Instruction on presumption of insured’s continued sanity 
until time of injury and burden on defendant to prove insanity during interval held 
reversible error. Globe Indemnity Co. v, Reinhart. (Md.) 
669(11)—In action on life insurance policy, instructing that presumption against suicide is 
efrong, cresineres with other statements held not error. Garbush v. New York Life Ins. 


n.) 
669(11). Saat that accident policy did not imsure against violent death, but only against 
on oY violent means, held properly refused. etropolitan Life Ins. Co. v. Broyer. 


(12). Extent of loss and liability of insurer. 
669(12)—Instruction that insured could not recover damage caused by delay in repairing in- 
ome prope rty held properly refused, in view of insurer’s agreement to repair. Blaetz 
ational Fire Ins. Co. of Hartford, Conn. (Mo.) 
66912) strane that insurer admitted total destruction of insured building held war- 
ranted. Avery v. Mechanics Ins. Co. of Philadelphia. (Mo 


.) 
669 (12)—Instruction that phrase, ‘ Dye | and permanently disabled by ‘bodily injury ‘or ‘by 
y 


disease,’”’ in life policy, does not ae absolute disability to perform any labor, held not 
objectionable. Great Southern Life Ins. Co. v. Johnson. Pex.) 

$ 670. VERDICT AND FINDIN 

670—Verdict for $525 in suit on automobile fire policy, for $600 held not finding that insurer 
was iustified in resisting claim. Newark Fire Ins. Co. v. Reese (Ga.) ; 

670—Finding that insurance broker was not authorized to issue policies for insurer held in- 
consistent with finding that broker received premium after cancellation of policy, as in- 
sured’s a; ent, eit v. Hartford Accident & Indemnity Co. » 

§ 671. NE RIAL. 

671—Trial uae s discretion in granting new trial should not be disturbed. Court is not pre- 
cluded froin setting aside verdict as against evidence because evidence was introduced on 
one side only. Setting aside verdict for insurer as against evidence-held not abuse of dis- 
cretion, in action on policy covering theft of ring, which disappeared from house during 
insured’s absence. Duggan v. Fidelity & Casualty Co. of New York (Mo.) 

671—New trial for newly discovered testimony which, is established would relieve insurer of 
liability for injuries in automobile accident, held erroneously refused. Bull Dog Auto 
Fire Ins. Co. of Chicago, Ill. v. Jureski. "(Tex.) 


XIX. Reinsurance. 


-§ 677. THE CONTRACT IN GENERAL. 

§ 678 REQUISITES AND VALIDITY. 

878 Foreign insurer’s agreement to reinsure, without appeaving risk in writing through resi- 
dent agent, held unenforceable. United American Co. of Pennsylvania v. Union 
Fire Ins. Co. of Paris, France. 0.) 

$ 683. RISKS AND CAUSES OF {Ose ws : 

683—Reinsurance contract held not to cover accidents covered by policies issued before rein- 
surance. Indemnity Exchange of America v. Security Mut. sualty Co. 

$ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Complaint against one refusing to reinswre under contract, which failed to staate negli- 
gence or damages by reason of defendant’s neglect, did not state action for neglect to 
issue policy. Where contract to reinsure was invalid, delay in insuring violated no_ right 
of newet.. a American Ins. Co. of Pennsylvania v. Union Fire Ins. Co. of Paris, 

rance. (Colo. 


XX. Mauteal Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS 

$ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—Rule that representations in application, not referred to in policy, will not void policy 
unless both false and fraudulent does not apply to fraternal beneficiary associations. 
Sovereign Camp. W. O. W. v. Parker. oy 

$ 693. CONSTI1 UTIONS AND BY-LAWS. J 

693—Member of railroad brotherhood is deemed to have consented to amendments to constitu- 
tion duly made. Amendment of railroad brotherhood constitution creating new board o 
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appeals held to relate merely to procedure or remedy, and disturbed no fixed. right of mem- 
ber, Havens v. King et al. ¥.) 
§ 69%. MEMBERSHIP. 
(3 Recourse of members to courts. 
694(3)—Expulsion of member by beneficial association cannot be reviewed by court unless al- 
leged cause be so trivial as to show action not bona fide or corrupt.. Expelled member of 
railroad brotherhood must exhaust all remedies and assert all defenses within order be- 
fore suing for damages. Presumption is that local and grand lodges of railroad brother- 
hood would have done what’ was right in passing on expelled member’s’ defenses. In ab- 
sence of bad faith in expelling member from railroad brotherhood, action for damages 
was not ante able against treasurers of grand and local lodges. Havens v: King et 
al. es MOR Goes cdg drsttiec cee cid we tile sic ei tein Sade ts Wile SAT ER a eee ae Cade ® o's 
§ 695. OFFICERS AND AGENTS. F ; : 
amoererns of local secretary, of fraternal association is imputed to society on principal of 
agency. Fraternal Aid Union v. Murray, (Colo.) 
§ 696. POWERS OF ASSOCIATION IN GENERAL. 
696—Fraternal benefit associations ay act only within charters and statutory authority. 
ey, mecmamenmere’ We Ol,” DEMO d a ieee ce MOC RO PRES REN TAOS ee os 
§ 700. SINSOLVENCY AND DISSOLUTION, 
705. CONSOLIDATION 
705—Where defendant assurer took over certificate of assured, constitution and by-laws were 
admissible as part of insurance contract. Assured, paying premiums and consenting to 
merger of original assurer with assurer sued by beneficiary, estops latter from denying 
defendant’s by-laws. American Ins. Union v. Benson. (Ark.) 
(B) THE CONTRACT IN GENERAL. 
§ 715. APPLICATION AS PART OF CONTRACT. 
715— Rights of beneficiary are determined by beneficiary ——. application therefor, and 
insurer’s constitution and by-laws. Comer v. Raney et al. (Ark.) 
715—Beneficiary certificate with application, medical report and society’s constitution and 
by-laws constituted ‘‘contract’’ capable of modification only by ee in writing or 
executed oral contract. Nitsche v. Security Benefit Ass’n. (Mont.) .................. 
§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 718. —— EXISTING PROVISIONS. 
718—Rights of beneficiary are determined by beneficiary certificate, application therefor, and 
insurer’s constitution and by-laws. Comer v. Raney et al. (Ark.) 
718—By-laws to effect that retention of delinquent: dues in case of suspended. member does 
ne sae beneficiary to any rights held invalid. Spencer v. Security Ben. Ass’n. 
(Mo. wis Sia. Ciela.s able a ein Rigsee Mie ber dee pe Aen as isis oink 4s icavtn sin teoe n ia et, CRA ES ben dp ee 
718—Beneficiary certificate with application, medical report; and society’s constitution and by- 
laws constituted ‘“‘contract’”’ capable of modification only by agreement in writing or exe- 
cuted oral contract. Nitsche v. Security Benefit Ass’n. (Mont)....................4. 
ig he age PROVISIONS OR AMENDMENTS. 
n genera 
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(1). 
719(1)—Benefit paid husband of wife’s death held not deductible’-from amount of death - 


certificate subsequently issued to him, notwithstanding by-laws. Stas et al v. National 
Gee OR OE ake COC Ee 5 aire phaiet sh sat thes hile satel: SRaN ts eate ete ae 
719(1)—Benefit association could amend by-laws after insured became member under appli- 
cation made subject to by-laws existing or hereafter enacted. Railway Mail Ass’n v. Weir 


(Ohio. ) 
§ 720. DELIVERY AND ACCEPTANCE OF CERTIFICATE. 
ee contract ee ore without delivery of certificates. Perez v. Fort Worth Mut. 
enev Rta 5 OR loge alee a Raia aa Bei he LA, Be Seg ie be 
§ 723. in SREBRESEN TATION FRAUD, OR BREACH: OF WARRANTY. 
(1). Warranties and representations defined and distinguished. 
723(1)—Insured’ s statement when receiving benefit certificate, that he was in good health held 
“representations,” ae that word ‘“‘warranty’”” was used. Modern» Woodmen of 


America v. Whitaker. (Ark 


594 


404 
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Effect of misrepresentation, breach of warranty, or concealment in -general.. 


2). 
723(2)—Material misrepresentation in application avoids certi cate of fraternal nen 
association oo 9 made in good faith or fraudulently. : Sovereign’ Camp 
Parker. | ae er PI een iar” OS hy ee ae APA Sh ee 
(5). Statements as to health. 
723(5)—Representations of insured’s’ not having consulted physician end being free from 
disease are material. Sovereign Camp W. O. W. v. Parker. (Ga.) 
(6). Statements as to medical attendance. | “ 
723(6)—Representations of insured’s not having grates physicin. and being. free from 
disease are material. Sovereign Camp W. O. W. v. Par! 
723(6)—Misrepresentation in insurance application is material only’ if Snituattake with phy- 
sician was for ae ae whey weakness, or — predisposition to ser- 
ious malady. Krauz ux en Seal Assur. Soc. (N v5 
§ 725. MODIFICATION. “AND "REFORMA TION. 
725—Beneficiary certificate with application, medical report, and society’s constitution and 
by-laws constitute “‘contract’’ capable of modification only by a reement in writing or 
executed oral contract. Attempted change by one party, without. other’s consent, “ns contract 
under ryan ut certificate is ineffectual. itsche v. Security Benefit Ass’n. ™ Mont.). 
§ 726. CONSTRUCTION AND OPERATION IN GENERA 
726—Contract of insurance susceptible to two constructions, will So favorably to in- 
sured. Gilliland v. Order of Ry. Conductors of America. (Ala.) 
(C) DUES AND ASSESSMENTS. 
§ 737. NOTICE OF ASSESSMENTS. , 
737—Notice of assessment on membership of mutual aid association must be given in pre- 
5 oaenony mre wax members can be held liable thereon. Winters Mut. Aid Ass’. v. 
‘orum ‘ex. : ; 
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§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 

743—Executor of beneficiary can recover only premiums ved i by — after beneficiary’s death, 
in view of Sa ag of association. Comer.y. Raney et CR id OS cate pate: BEd 

743—Petition, seek ing recovery of insurance premiums 5 = association and grand matron 
loin at pee eo for defect of parties defendant. Davis v. _ Heroines of 
OFUCND, GE GE, CHD oie ccc ceased chcsec ccc nce epee be ap hlgdie cae \s Gites ined: 64 


(D) FORFEITURE a SUSPENSION, 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 


§ 753. mR OF PAYMENT OR TENDOR TO PREVENT FORFEIT- 


(1). In general. 
755¢ eee Benefit Society, owing member in excess of dues, could not declare for- 
ee of Galicy for failure to pay dues. Knights of Pythias of North America v. 
ON NI es cc ae eektes fn een awe ee rs, Suen Ce ae ee aero ets caa. s 
§ 755. ESTOPPEL S WAIVER AFFECTING RIGHT OF FORFEITURE. 
. In gener 
755(1)—Benefit certificate held incontestible, except for fraud or material misstatements, in 
action commenced more than 2 years after issuance of certificate. Krauza et ux v. Gol- 
Get Siar Fe ie Bae nce cents kre cat eet ees Cita ce dette arpe Coeenegnets 
(4). Custom and course of dealing. 
755(4)—Customary receipt by secretary of overdue dues held to estop_supreme lodge from 
urging by-laws as bar to recovery on death benefit certificate. Course of dealing by 
fraternal society, aeng members to believe om t peyment | was not required, constitutes 
waiver of provisions therefor. Fraternal Union v. Murray. (Colo.)............ 
755(4)—Benefit association having knowledge of | ad officers’ custom of accepting dues after 
date in violation of by-laws waived right to rely thereon. Prompt payment of dues and 
assessments may be waived by course of dealing with insured. Spencer v. Security 
Wee. BO © CD a. Sek. crete nde nba ts eat sess ep Awhee te Oe eCARes cot mesute 


(E) BENEFICIARIES AND BENEFITS. 
§ 768. PERSONS WHO MAY BE BENEFICIARIES. 
§ 769. IN GENERAL. 


769—Beneficiary for support permitted by insured to make home with them held not a depen- 
dent, within laws of fraternal insurance association; fact that nondependent was named 
- beneficiary held not to esto op fraternal association from raising her want to qualification 
s beneficiary. Rollins v. Independent Order Brothers and Sisters of Consolation (Kan.) 
§ 771, PROVISIONS OF CHARTER OR BY-LAWS. 
771—Benefit society alone can raise objection that beneficiary designated is not possible bene- 
fciary, within by-laws. Obrist et al. v. Grand Lodge of Kansas, A. O. U. W. et al. 
§ 776. FAILURE OF BENEFICIARIES. 
776—Annulment of designation as beneficiary by divorce held not to invalidate insurance 
under beneficiary certificate. Mutual benefit insurance will not lapse for lack of desig- 
nated beneficiary, where there are persons eligible. Nitsche v. Security Benefit Ass’n. 





COOMBE, praca chip aabind bo ein Wie et each ka eens f 6. en aed el cack ee cane eke 
; 785. "DEATH OF BENEFICIARY BEFORE INSURED 
785—Executor of beneficiary under beneficiary certificate, held charged with notice of condition 
that benefit was payable to spouse or children, if beneficiary died before insured. Comer 
‘1 Wee OE UCI 6 o05 cc nck 4 betel mctiens Seek tase wet eeaekids abe etihes 


; yee Levine ON WHICH BENEFITS BECOME PAYABLE. 
787—Instruction precluding recovery under mutual benefit contract for loss of eye if insured 
was almost blind till time of death held proper. Instruction that injury causing loss of 
useful vision only would not authorize earner for loss of eye held proper. Instruction 
that, if insured could see with magnifying glass after injury, he could not recover for 
loss of eye, held proper. Instruction that recovery could not be had for loss of eye 
; due to ad age or disease, held proper. Gilliland v. Order of Ry. Conductors of 
empeten, © CAMP iS! .. OF VIEE De. PRs Rese Celia tla tn Meant sles COWL «Me ale SER Ue sale AU Uae 
787—Where heart dit existing prior to automobile collision contributed to death bene- 
ficiary could not recover under war’ & Sileving insurer when disease contributed to 
death. Railway Mail Ass’n v. ek DIGCMIIs 038.05 tals Sh cis, So Seas che Pelee eee 
787--Reasonable rather than literal eseatnaiien hie.) ia be given “‘total disability” in accident 
benefit certificate. Practical blindness was “‘total disability” within certificate indemnifying 





against complete loss of sight. Brotherhood of Railroad Trainmen v. Britton. (Tex.).... 
787—Accident certificate held not to cover permanent disability caused ae Siotaee not attri- 
bytebte to accident or accidental means. David et al. v. Fort Worth Mut. Benev. Ass’n. 
OR Ps Foo Soltek g Cele Ba ck swale Sis IekGn SEM CREM cECU Cds Sete aldde « Mee ea alan vse 

H 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Heirs of insured in Benefit Association held entitled to proceeds of policy; husband 
maried as beneficiary having been divorced before insured’s death. Freeman v. Barnett. 
793—Right under certificate of beneficiary subsequently divorced held annulled under statute 
and society’s constitution and by-laws making payment dependent on relation at death 
and making divorced spouse ineligible. Society held not estopped to deny right of 
divorced husband as beneficiary under wife’s certificate of acceptance of dues from hus- 
band with knowledge of divorce. Rejection of claim for death benefits on ground of 
misrepresentation and for other reasons did not estop society from setting up divorce of 
designated beneficiary. Nitsche v. Security Benefit Ass’n. (Mont.).................. 


§ 797... RIGHTS OF CREDITORS. 
797—Husband, rendered ineligible by divorce to recover death benefits on wife’s beneficiary 
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ceriificate, could not soover by, having paid dues after wife’s divorce. Nitsche v.. Secur- 
ee Bo a a LE OES Fs Be eR aS & eA 
§ 798. PAYMENT OF BENEFITS. 
798--Insurer cannot recover money paid under proof of loss containing innocent misre e 
sentation of fact insufficient to avoid recovery on policy. Gilliland v. Order of 
Comamerise of Adverica.: “CAM OO ee eae. Ol, APTS TOD, 8. es. 
(F) ACTIONS FOR BENEFITS. 
§ 809. DEFENSES. 3 
809—Insurance company is not restricted to reasons assigned in refusal to pay, unless plain- 
tiff was misled by omission to state other reasons. Nitsche v. Security Benefit Ass’n. 


( Mont.) 

§ 815. "PLEADING. 

815—Complaint prescribed for actions on life policies held inapplicable to suits on acci- 
dent and mutual benefit contracts. Absence of averment that accident causing death was 
within pees covered by mutual benefit insurance contract rendered count demurrable. 
Gilliland vy. Order of Ry. Conductors of America. (Ala.).............000cceceeeeeees 

(1). Declaration, Complaint, or petition. 

815(1)—Overuling demurrer to petition in action on policy for failure to state compliance 
with society’s laws held not error, where policy was not filed. . Petition held not demur- 
a because claiming greater amount than authorized by policy. Security Benefit Ass’n 
v. RR a eee rr er SR ne ig he pret 

(2.) Plea, answer, or affidavit of defense. 

815(2)—Insurer’s plea seeking recovery of payments for disabilities, inferentially alleging 
falsity of claimant’s statement of bern blind and unable to work, held uncertain. Insurer 
to set off money paid under proof of lugs containing misrepresentation of fact, must plead 
fraud necessary to defeat recovery on policy. Insurer, pleading payment of weekly in- 
demnity in mitigation of damages, must show by plea sum was subject to reduction by 
such payments under contract. Gilliland v. Order of Ry. Conductors of America. (Ala.) 

§ 816. VIDENCE. 

§ 817. ——- PRESUMPTIONS AND BURDEN OF PROOF. 

8 


(1). In general. 

Mutual insurance association held to have burden of proving that sum it tendered 
in settlement of claim was entire sum collected under policy. Fort Worth Mut. Benev. 
Ass’n v. Guire. (Tex.) .. 

(2). Matters of avoidance or forfeiture. 

817(2)—Mutual Aid Association, asserting forfeiture for nonpayment of assessment, must 

show proper assessment notice, and nonpayment. Winters Mut. Aid Ass’n. v. Corum 
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(3). Cause of death or injury. 
817(3)—Society sued for death benefits had burden to prove abortion caused death, avoiding 
certificate, where casual connection was not admitted. Heinrichs v. Royal Neighbors of 
aOR. PRB a5 cb ace eee COORG IOE Titel oe ta kote set elk Rs 
817(3)—Burden of proving suicide rests on insurer. Party pleading suicide must prove. it, 
and rule relating to evidence necessary to prove it is same as that relating to establishing 


any other fact. Jennings et al v. Sovereign Camp W. O. W. (Tex.) ................ 1014 


§ 818. —— ADMISSIBILITY. 
1 In general. 

818(1)—Excludin evidence as to whereabouts of deceased member’s husband held not error 
in action by daughter, as beneficiary, for death benefits, where competency was not shown. 
Heinrichs v. Royal Neigh bors of America, (Mo.) 

(4). Death or injury and cause thereof. 

818(4)—Lay testimony as to deceased’s ailments held not irrelevant in action for death 
benefits, where defense was phat self-inflicted abortion caused death. Heinrichs v. Royal 
Neigmpors of America: . (36e:).)s. Statid Jasssn ocakon . yatyute serie leabs ciaisaiesinanls« 

818(4)—Statute making death certificate prima facie evidence of facts therein stated applies 
to statistical questions involving public rights and public health is proper exercise of 
police power; statute making death certificate prima facie evidence of facts stated: therein 
does not change statutory and common-law rules of evidence in controversies between 
private parties based on contracts; certified copy of death certificate is not admissible in 
action on insurance policy to show suicide, regardless of statute. Oklahoma Aid Union v. 
weainnk: (OME ie. horas. sevietlos 4bdbque hes o@. ocaie «dt eit as ollaest..ewd> orale 

818(4)—Evidence that insured received life ae olicy about hour before death, held 
admissible in action on policy defended on ground of suicid de. In action on life insurance 
policy shown to have been received shortly before death, excluding rebuttal evidence that 
agent had to persuade deceased to take policy, and that deceased’s other policies recently 


lapsed was error. rr et al v. Sovereign Camo: W.. 0: WW. 1G Tess) oc civic ess ga areps 1 


§ 819. —— WEIGH SUFFICIENCY. 
(1). In general. , ‘ 
819(1)—Jury finding that full anflual premium was paid by insured when policy was deliv- 
ered. as shown by receipt attached to policy, held warranted. Security Ben. Ass’n v. 
RS RN te ee ee te ek ee a Rare Se ee bite 
819(1)—Judgment against benevolent association for maximum amount of three certificates of 
gnsurance i a by it held supported by evidence. Fort Worth Mut. Benev. Ass’n v. 
uire, DE i ANC eae a ee ee ge ie et wee a ae 
819(1)—Trial nas finding that deceased member’s widow was entitled to insurance fund 
held supported by evidence. Most Worshipful Grand Lodge of Free and Accepted Masons 
of bie ye OOS Saye Ts NANOS Is) er el Pe alah cee fet pt i wire es 
(2)... Matters of avoidance or forfeiture. 
819(2)—Defense of material misrepresentations inducing issuance of certificate held estab- 
lished by false statements in eprecaton that insured consulted no doctors and was not 
tubercular. Sovereign Cam Tee ge, ee ee 
819(2)—-Applicant’s statement that he had never consulted physician held not material mis- 
statement as matter of law, in absence of evidence, as to cause of such treatment. Krau- 
za et ux v. Golden Seal Assur. Soc. (N. Y.) 
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819(2)—Evidence held to support finding that mutual aid association did not properly mail 
notice of assessment to insured before death, so that failure to pay did not forfeit mem- 
bership certificate. Winters Mut. Aid Ass’n v. Corum. (Tex.) 
(3.), Estoppel and waiver. 
819(3)—In action on certificate, evidence held to sustain finding of no forfeiture, where assurer 
smeined “ar; premiums and failed to act on reinstatement. American Ins. Union v. 
NG... “GREE. eck ooG ci eatcsas th hid Cased San tat Wend daw ae deve ater 
4). Death or injury and cause thereof. 
819(4)—Admission that remote cause of death was miscarriage, for which deceased was 
curetted, held not to show “self-inflicted abortion,” prevent recovery on death benefit 
certificate. Heinrichs v. Royal Neighbors of America. (Mo.).................eeeeees 
819(4)—Verdict reasonably sustained by competent evidence will not be disturbed on appeal; 
in action on benefit certificate defendant on ground of suicide, evidence held to support 
judgment for plaintiff. Oklahoma Aid Ass’n v. Thomas. (Okla.)..................... 
819(4)—Party pleading suicide must prove it, and rule relating to evidence necessary to prove 
it is same as that relating to establishing any other fact. To establish suicide on insured 
person only proof by preponderance of evidence is necessary. In action on life insurance 
oticy Rar has, held fo sustain jury’s finding of suicide. Jennings et al v. Sovereign 


O. CUM en Cala aie leona ct ocnd TA CARLA Coe ie Meee 
g 824. mCONDUCT IN GENER 
$ 825. wD. ae” FOR ATORY. 
n 
825( Dien policy sued on was reinstated or new policy issued held for jury. Supreme 
Royal Circle of Friends of The World v. King. (Ark) 


(2). Avoidance or forfeiture. 
825(2)—Whether insurer would have accepted risk if knowing insured’s sister had died from 
tuberculosis within preceding year, held for jury. Security Benet Ass’n v. Kibby. (Ky.) 
a Death or injury and cause thereof. 
825(3)—Whether eye‘s blindness was complete held for jury in holder’s suit on certificate, 
ae wor of practical loss of sight. Brotherhood of Railroad Trainmen v. Britton. 
CUO. oie Me ewan g hack Cale whe WED Aah aaet Wilds alee eae Cee 
$ 826. INSTRUCTIONS. 
1). In general. 
826(1)—Instruction merely submitting disputed questions whether Rlicey sued on was rein- 
stated or new policy a held not error. Supreme Royal rcle of Friends of The 
Weak Si. | Tees GHEE teat nve own tentseacnsnuewens cadwomaheabee cece beeane uawaen 
(2). Death or np Lo cause thereof. 
826(2)—Insurer held not entit to instruction that death resulting indirectly or remotely 
from self-inflicted abortion aaa void certificate though bylaws so provided, where an- 
swer merely alleged death was result. Heinrichs v. Royal Neighbors of America. (Mo.) 
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